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Procedural Background

On 13 July 2021, the Respondent filed its Rejoinder submission, together with, inter alia a
witness statement by Mr. Jiménez.

On 13 August 2021, the Claimants sent a letter to the Tribunal, requesting the exclusion of Mr.
Jiménez’s witness statement (the Claimants’ request). In summary, the Claimants raised two
main arguments in support of their request: (i) Mr. Jiménez’s statement lacks any factual
testimony and is not an independent expert report. As such, Mr. Jiménez’s testimony does not
comply with any of the requirements of the relevant and applicable International Bar
Association Rules for either type of submission; and (ii) the Respondent abuses its sovereign
authority over its own legal system, under which it is illegal for Mr. Jiménez, a current
employee of the Mexican government, to submit expert opinions in support of Respondent.

On 16 August 2021, the Tribunal invited the Respondent’s comments on the Claimants’ request
by 20 August 2021.

On 17 August 2021, the Respondent wrote to the Tribunal requesting an extension of the
deadline for filing its observations on the Claimants’ request. By email of the same day, the
Tribunal granted the Respondent’s request for an extension.

On 23 August 2021, the Respondent filed its comments on the Claimants’ request. The
Respondent does not deny Mr. Jiménez’s status as an employee of Mexico’s tax authority but
argues that party-related witness statements can be admitted, in which case it is up to the
Tribunal to determine what, if any, probative value may be assigned to his statement.
Respondent insists that Mr. Jiménez is a witness who explains “the way in which Mexican tax
authority applies tax laws”, a “knowledge” acquired and derived from his professional practice
as a public official. The Respondent also rejects the Claimants’ argument about Mexico’s abuse
of sovereign authority and argues that the Claimants have not provided any legal basis in
support of their claim and invoke inapplicable laws to support their claim.

The Tribunal’s Analysis

The Tribunal has carefully read all the arguments submitted by the Parties on this issue and is
fully aware of the significance of guaranteeing the full respect of the fundamental procedural
principles regarding the production of evidence according to the applicable rules.

Taking those considerations into account, the Tribunal does not find sufficient reasons, at this
stage, to exclude Mr. Jiménez’s witness statement from the record.

The Tribunal will consider the weight of this evidence in due course, having in mind that “each
party remains free to challenge the content of the witness statement or expert report by all
available means of evidence and the Tribunal remains free to assess the probative value of the
witness statement or expert report in its discretion”, according to § 20.4 of PO 1.
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9. On the basis of the foregoing considerations, the Tribunal rejects Claimants’ request.

On behalf of the Tribunal,

[Signed]

Professor Diego P. Fernandez Arroyo
President of the Tribunal

Date: September 3, 2021

Seat of the arbitration: Toronto, Canada
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