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12:00 1 Wednes@sith June 2021 12:03 1 guestions.
2 (Transcript times are British Summer Tjime 2 MR GATARE: Thank you.
3 (12.00 noon) 3 (12.03 pm)
4 THE PRESIDENT: Good morning all. Is there anydekeeping 4 Cross-examination by MR COWLEY
5 to deal with before we take Mr Gatare? 5 Q. Good afternoon, Mr Gatare.
6 MR HILL: Nothing contentious, Mr President. We'agreed 6 A. Good afternoon, Mr Cowley.
7 on the timing. If it becomes necessary toalisef 7 Q. If I could ask that document C-015 be brought I'll
8 it, the Claimants have 2 hours and 54 andave h 8 give you an opportunity to see what thislisve
9 3 hours and 6 if necessary. We've also agredie 9 could open it up to the first page.
10  closing brief: it's agreed that we will h&&000 10 Are you familiar with this Green Papeitth
11 words, which was our proposal. So | thinkqeehas 11 referenced in one of your witness statements?
12 broken out on all those fronts. 12 A. Correct, yes.
13 THE PRESIDENT: Right. Thank you very much. 13 Q. If I could ask that we go to [PDF] page &hef
14 MR COWLEY: | have one question. The Tribunad heised 14 exhibit.
15 a couple of times as housekeeping the useaefy 15 If we look down, the top is a carryoveries of
16 access to exhibits. We've discussed this wit 16 bullet points. If we go three paragraphsméam
17 Mr Kaplan. | just want to make sure thatlto is 17 there, if | could ask you to highlight thathringing
18 closed: have the panel been instructed hdinddhe 18 it up and making it easier for Mr Gataredad.
19 right versions of the exhibits where thefgieken out? 19 Drawing your attention to this -- and jiesmake
20 THE PRESIDENT: Thank you, Mr Cowley. Yes, weda 20 sure -- | should have said this a momentagyp
21 MR COWLEY: Thank you. 21 "Green Paper", that refers to the fact thiatwas
22 THE PRESIDENT: It's a little bit complicated tloe seem 22 a proposed policy, a version of a policy #as under
23 to have mastered it, | think. So no furthrablems on 23 discussion, but as of this time was not glepted as
24 that front. 24 a formal policy of the ministry; correct?
25 Right, let's invite Mr Gatare to join us. 25 A. Canyou give me a chance to read this texten
Page 1 Page 3
12:.01 1 MR WATKINS: Okay, we're bringing the witneas 12:05 1 screen, please?
2 (12.02 pm) 2 Q. Yes. (Pause)
3 MR FRANCIS GATARE (called) 3 A. lcanreaditnow. Yes, | have read it.
4 THE PRESIDENT: Good morning, Mr Gatare. 4 Q. Okay. And just taking a step back, | refeeehihe
5 MR GATARE: Hello. Good morning, good afternoon. 5 term "Green Paper" in my prior question. Byéen
6 THE PRESIDENT: It's afternoon with you, is it? 6 Paper", that means that this was a drafpafiay
7 MR GATARE: That's correct. 7 that was under discussion by members of théstry,
8 THE PRESIDENT: Yes. Itis here now too, coméhiok of 8 but it was never adopted as a formal impleetepolicy
9 it. 9 at any time; is that correct?
10 Do you see in front of you on the scraevitness 10 A. That's incorrect, sir. Although we don't tise
11 declaration? 11 colour-coding of our policy documentationt bu
12 MR GATARE: Yes, sir, | seeit. 12 | understand what you are saying. Nonetbelbs
13 THE PRESIDENT: If you are happy with it, wouldwlike to 13 policy document was discussed among variakelsolders
14 read it aloud, please? 14 in the mining sector and it was acceptedamaensus
15 THE WITNESS: | solemnly declare upon my honowt a 15 document, even though it was never publighéte
16 conscience that | shall speak the truthwifae truth 16 Official Gazette.
17 and nothing but the truth. 17 Q. Inthis paragraph the policy document tabiaua"the
18 THE PRESIDENT: Thank you. 18 government's decision to privatize ... mihera
19 (12.03 pm) 19 concessions" led to "a number of large pkayer
20 Direct examination by MR HILL 20 enter[ing] the market", and it goes on totbay.
21 Q. Mr Gatare, you have made two witness stateniethis 21 "They have to determine potential mindegosits
22 arbitration, haven't you? 22 in their large scale concessions in ordeetgiven
23 A. That's correct, yes. 23 a 30 year permit to develop industrial mitiing
24 MR HILL: If you wait there, Mr Cowley, who reents the 24 Do you see that?
25 Claimants in this arbitration, is going t& gsu some 25 A. Iseeit, yes.
Page 2 Page 4

4 (Pages 1to 4)

Anne-Marie Stallard
for Trevor McGowan

As amended
by the Parties

Wednesday, 30 June 2021



Day 8 -- Hearing on Jurisdiction and the Merits

Bay View Group LLC and The Spalena Company LLCRepublic of Rwanda

ID$Iase No. ARB/18/21

12:07 1 Q. Atthe time that this policy was discussedas 12:11 1 And | was explaining that because of tlesgnce of
2 recognised that for international mining conipa to 2 small-scale artisanal operators in our coume/have
3 come in and invest in the concessions, thgress 3 an industry that is capable of respondingdbaj
4 between the artisanal mining that was primaidne 4 market changes very quickly because theytehe
5 when privatisation started to industrialisatid the 5 nimble. This was not in any way in referet@the
6 mining concessions would be a long-term, 3fr-ye 6 existing mining policy in the country, butheat to the
7 evolution; correct? 7 practical realities of how companies respangldbal
8 A. That's not how | understand it, sir. How tarstand 8 market changes.

9 it to mean is two things. 9 Q. Thankyou. And what | was focusing on isdkpect of
10 One, this policy to privatise governmewned 10 the then current recognition at the timehaf t

11 mining concessions was being implementekararger 11 statement that the Rwandan mining industityrsinains
12 context of the government policy to privatsesting 12 largely artisanal at this time, despite aithgpt

13 government assets, which included in the fiaaturing 13 a policy some years ago to industrialisedtrect?

14 sector, in agriculture, in tourism and ot@as. And 14 A. There is indeed a coexistence of small-stahing

15 so this was a broader policy to privatisgyeb 15 operators as well as large-scale industpatators,

16 government out of the productive sectorsgatgrivate 16 and this is recognised not only in our pobay also

17 companies to do that. 17 in our legislations, which issue space ferising

18 With respect to the mining sector, hawaderstand 18 large-scale operators, medium-scale, asasell

19 this policy statement was that there wagairement 19 small-scale operators. So this goes withaying,
20 for the private companies participating is th 20 because it's a consistent policy of our agunt
21 privatisation exercise to undertake sufficremeral 21 Q. IfI could draw your attention to the lasttsace in
22 exploration exercise that would then allogntito 22 this paragraph, you confirm there that:
23 obtain a 30-year permit to develop industriading. 23 "... Rwanda's mining industry was, aiiltlist
24 Q. And the development of that industrial minfrogn the 24 dominated by artisanal mining ..."
25 artisanal mining that was primarily takingq# at the 25 Correct?

Page 5 Page 7

12:09 1 start of the privatisation would be a geadgrocess 12:13 1 A. By their nature, sir, the artisanal, srsakile

2 over the life of the long-term concessionyecir? 2 operators tend to be many; the large-scaletyps,

3 A. Industrialisation cannot be achieved overnighbas 3 industrial operators, tend to be fewer. Bbemugh, if

4 to have what begins and what comes sequeriadir 4 you look at the capital invested, if you laikhe

5 another. If that's what you are asking abmes, 5 production done, even fewer industrial opesatan

6 that's correct. 6 have a scale much larger than several smealit-sc

7 Q. If I could ask you to bring up the supplemkewitness 7 So, yes, | was referring here to the nurobe

8 statement of Mr Gatare and go to paragraph 20. 8 operators in our country. Certainly the srsalile

9 In this paragraph of your supplementahess 9 operators outnumber the large-scale ones.
10 statement, you acknowledge in the first flia: 10 Q. And the timing of this statement, where yotalking
11 "... the Rwandan mining industry reméaémgely 11 about the present time as of the statenfettytas
12 artisanal, and part of the goal of professlieation 12 signed last year; correct?
13 and industrialisation means that this wiliioge, there 13 A. That's correct, yes.
14 has historically been substantial abilitpéoflexible 14 Q. If I could ask that the initial witness stagnt be
15 to changing demand in the minerals market." 15 brought back up -- I'm sorry, brought uptfar first
16 That reference there is to what youdescribed 16 time. If we go to the original statemenMyfGatare,
17 as the recognition in the policy that thegpess to 17 paragraph 24.
18 industrialisation would be one step at a tiwer 18 I would ask you to read that paragraphasd let
19 a period of time, not immediate; correct? 19 me know when you're able to answer a queationt it.
20 A. Thisis out of context, sir. Paragraph 2thinwitness 20 A. Can someone zoom it up for me, please? épéue
21 statement was given in the context of exigihow we 21 read it, yes.
22 have been able to realise quick productioreases 22 Q. So to focus on the term "artisanal mining"@enoment,
23 over a short period of time, and | was memig here 23 | wanted to reference your description is fraragraph
24 the contrast between small-scale artisanahmi 24 of the context of the mining that is takingge.
25 practices and large-scale industrial miniragiices. 25 The first sentence refers to:

Page 6 Page 8
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12:15 1 "... mining in Rwanda takes place in 12:19 1 everything you said in the paragraphust jised it at
2 communities ..." 2 the beginning of the question to draw yolgrdion to
3 By "communities”, in fact you're talkingaut the 3 what you were referring to as "communitiesivgocould
4 concessions themselves in large part; corribttiers 4 explain the relationship between artisanaimgiand
5 live on the land that makes up the concesscamsect? 5 the communities in which the miners live. flilvas the
6 A. No, sir, it's not always the case. For examipl the 6 only purpose of referencing this paragraph.
7 case of the large-scale concessions, parntigtifese 7 So without questioning the rest of younfwin
8 that have been previously in government hématsvere 8 the paragraph, | would like to just continaddcus on
9 privatised, they were exclusively mining aress 9 the miners themselves who are doing the wiakwe've
10 inhabited areas. But there are some casa®wlining 10 been referring to as "artisanal mining", fostusing
11 operations are close to settled areas of the 11 on them.
12 communities, yes. 12 Those miners walk out of their house \withd tools
13 Q. Soin some instances, miners live on the tlhatdmakes 13 and conduct the mining for minerals that eégen
14 up some of the concessions that private corepaow 14 referring to as "artisanal mining"; correct?
15 own; correct? 15 A. Sir, artisanal mining is not about people and
16 A. Correct. 16 communities. Artisanal mining is about methased,
17 Q. And in others, the mining area is separateright 17 regardless of whether these are employeesehio
18 next to where people live; correct? 18 mining camp or whether they are people corfiong their
19 A. That's correct. Except that also even whimng 19 homes. We refer to artisanal mining as aafaping
20 operation is far from settled area, in tteader sense 20 things: the kind of tools they use, the peastthat
21 of the community, there is that coexisterfadh® 21 they use to extract the minerals, which tertzk using
22 ecosystem, whether it's with water, with the 22 very simple, rudimentary tools, often in vangsafe
23 environment, with forestry and others, beeaighe 23 mining environments, very unproductive angtefal,
24 specific terrain of Rwanda. So even wherfat, the 24 that harms the environment.
25 impact can be felt by the communities, yes. 25 So | wouldn't use people and where tivey but
Page 9 Page 11
12:17 1 Q. And the miners who are doing the work'sHagen 12:21 1 rather on the methods used in extradtiegrtinerals.
2 described as "artisanal mining", these ariwiithaals 2 That's what we mean by "artisanal mining'a asethod
3 that live in these communities, either ondjaeent 3 rather than people.
4 to, in some instances, the concessions, whHooua of 4 Q. Thank you. I'd like to focus on the minest tivere
5 their house with hand tools to do their minicgrrect? 5 conducting mining activity on and around tHeIN
6 A. Thisis not the case that | was referringdoeh 6 concessions while they operated those undseth
7 Mr Cowley, you may be familiar with theoghl trend 7 licences.
8 over the last couple of decades that is oftéarred 8 These were people that were going outyedesy and,
9 to as the social licence to operate in misictor. 9 by hand, conducting mining activities desaibe
10 I was referring here to that requirementdayiety for 10 "artisanal mining" because they needed taiobt
11 mining operators to obtain the social consetisat 11 minerals so they could sell them and earneyor
12 this mining is acceptable in our communiggduse of 12 their family to live on; correct?
13 the direct impact that mining operations haw¢he 13 A. Sir, artisanal mining as a practice is oelgognised
14 environment, on the communities that liveg¢he 14 in the context of licensed people. When #rey-- let
15 And so my reference here was particutariyean 15 me put it differently. They are licensed pamies that
16 that a sensible mining operator must obtaen-t not 16 have formal rights to operate mines thatautsanal
17 only the government licence, but also thernomity's 17 methods, and these companies sometimeshase that
18 acceptance for them to operate. And therenany 18 comes from far, and they live on the minem&times
19 cases around the world, including here inlsawhere 19 they may use labour that is coming from tramunity
20 communities have complained and it has ladhémges in 20 around where the mine is. So it's not alvexgtusive
21 the licensing rights of the mine operatdrbat's what 21 that the miners will be from around that camity; many
22 | was referring to here. 22 times they are brought in from far.
23 Q. Thank you for that explanation. And | shaadg, as 23 But with respect to artisanal mining, nefer to
24 clarification, while | appreciate your expiiaig this 24 the methods that they are using, not exalsto
25 paragraph, | was not attempting to chall@rgguestion 25 those who are living near the mine.
Page 10 Page 12
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12:22 1 Q. Okay, so I'm just going to refer to "maierWhat 12:26 1 mining sector tends to be seasonal: isesem the dry
2 you've just described as some of the minersnaide up 2 season, when agricultural activities are kang
3 of people coming from a distance, some optwple who 3 reduces during the rainy season, when they teawork
4 are the miners live either on the concessidgheo 4 on their agricultural fields.
5 communities right next to it, that was trueN&tD when 5 So it would not be unusual that whoeves na
6 it operated under its licences; correct? 6 longer working at the NRD mines would havertfeems
7 A. | can't comment on that. | actually havewsals not 7 to work on and do agricultural work on theslds.
8 actively following on NRD activities on theogind. But 8 Q. Because a portion of the miners were madeyup b
9 given the reports that | have read and statentieat 9 individuals who also had agricultural fieltist they
10 | have seen from various individuals, NRD hadix as 10 operated and had invested their time in,kyaw they
11 well of miners: some that lived near to theas and 11 weren't going to leave just because tagpstbpeing
12 some that came in from far. 12 delivered to NRD; they were going to staght?
13 Q. Okay. You're familiar with the period begimin 13 A. Sir, these are questions that perhaps waloblt
14 2014, when then Minister Evode barred Paact fissuing 14 asked to Mr Evode. But | can tell you in gieth terms,
15 mineral tags to NRD to use in selling mirgrebrrect? 15 as a government official, knowing how pedple, that
16 A. | have seen some correspondences to that,sfés. 16 if there were people laid off from mining a&hey were
17 Q. Do you recall how long that lasted? 17 living on their land, they would have oppaities to
18 A. No, sir, | have no recollection. | don't Bavmemory 18 continue to work on their field for agricuktu And if
19 of that. 19 there were any individuals that would haweideas to
20 Q. Do you recall NRD being given back the oppaty to 20 carry out illegal mining activities, | carsase you
21 obtain tags and continue selling mineraéngtpoint? 21 that they would not be tolerated becauséotted
22 A. I'm not aware of that. | have no recolleatio 22 administration would have a responsibilitgtop that.
23 | wasn't following it. 23 Q. Well, just as a matter of common sense, dhergment
24 Q. For the period of time that Minister Evode piievent 24 understood that even though NRD could nodobgy
25 tags from being issued to NRD, the governmederstood 25 their minerals and sell them using the tagesy, these
Page 13 Page 15
12:24 1 that at least as to those miners who bad Hoing 12:28 1 miners needed to mine and sell mineralg,vgas
2 their daily activities at the NRD concessibasause 2 taking place. Wasn't that understood?
3 they lived very close to those concessioras,ttose 3 A. I don't understand the question, sir. Could sepeat
4 people still had to go out each day and dcdnee type 4 it? Maybe you can ask it differently. | didyuite
5 of mining to obtain the same types of mineifatsey 5 pick it.
6 were going to obtain cash for their familiesite on; 6 Q. You justtold us that if it happened, it wohkle been
7 correct? 7 against the law for these miners to go outcamdinue
8 A. I'mnot aware of that. In any case, if therferly 8 to mine and obtain minerals once NRD lostigists to
9 licensed company was no longer operatingedn th 9 the concessions. I'm actually focusing orptvéod
10 concession, then there is no one allowegécate that 10 where it was on the concessions but losaltiliy to
11 concession until it's fully licensed. If &gy was 11 have lawful tags applied. So the same pthiat:there
12 going to go on that concession to mine amerals, it 12 was no lawful way to sell the minerals urttiertag
13 would be illegal and they would have to beighed by 13 system.
14 the law. 14 Despite your statement that you knewoitile be
15 Q. Where did the government think the peoplet wéen the 15 illegal, just as a matter of common sense ky@w
16 tags weren't delivered to NRD to use tora@lerals? 16 these people had to keep doing it, right?
17 Where did the miners go? 17 A. That's incorrect, sir. There's no such tiagommon
18 A. Mr Cowley, | -- that's a question | am nolestio 18 sense that leads people to do illegal aietsvit
19 answer. 19 Absolutely not.
20 But | can tell you that mining commurstiéom 20 If people had lost their job at NRD aheltare no
21 whom labour comes from to go and work omtivees, are 21 longer employed at the mine, it means thewt thave
22 not concentration camps. Often those whmitithe 22 a job at the mine: it means they must doralte/e
23 communities also have other economic asjifbecause 23 economic activities to get their income. Andsaying
24 they live on their land, they have agric@tum 24 if there are people who were working there lare in
25 fact, the experience we have is that labotiré 25 the communities, have their agricultural |ahdt
Page 14 Page 16
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12:29 1 would be the alternative for them to do it 12:33 1 Q. May | ask that the supplemental witnestestent be
2 So it's not common sense to say thatekething 2 brought up at paragraph 18, and the thircesent
3 to do is to go and do illegal activities. Ahe said 3 highlighted -- well, sir, I'll let you readish
4 if anybody went to do that, or consideredddtt, 4 paragraph before we do anything else, andnelvhen
5 they would immediately understand that ikeg#l and 5 you're ready to answer the question. (Pause)
6 the local administration would have to stagt.th 6 A. | haveread it
7 Q. Did the Government of Rwanda ever look intethir the 7 Q. Now, if the third sentence could be highlightevould
8 miners who had been mining on NRD's concessidrile 8 appreciate it.
9 NRD was given tags continued to mine on those 9 So focusing just on that sentence ofheagraph,
10 concessions when the tags were taken awayNiRD, and 10 talking about the iTSCi tagging system androents that
11 just found some other way to sell their matefor 11 were made by the Claimants about how praatuctimbers,
12 money for their families? 12 as the Claimants count them, suggest moreratiare
13 A. So, sir, let me explain. 13 going out of Rwanda than are actually mimegwanda,
14 Minerals are not eaten. They can onlydezl in 14 you explain that in fact the system is trdoilesely,
15 industries. And so, yes, if anybody was gomcarry 15 and you describe here, at least in part-hérink
16 out mining, it would be for selling them. 16 there's other paragraphs as well -- but yseribe
17 But for minerals to have access to theketathere 17 what you mean by how the system works. Asté flou say
18 is a requirement in Rwanda to have them thgged 18 that:
19 there are not individuals that have accetmg tags 19 "Production figures are reported on aenhiyp mine
20 for minerals are only issued to fully liceth@®mpanies 20 basis ..."
21 that are in operation. So if NRD was no éang 21 So by that you mean within something NiRD's
22 operating their concession and they don& bacess to 22 licences, when it was operating under thbergtwere
23 tags, the minerals would not have any tagsifzat 23 five concessions: you could actually trackoession by
24 goes without saying they have no accessetmtirket. 24 concession how much of a particular miness mined in
25 Q. Well, that's why I'm asking these questiofisd what 25 a given time period, compared to other misaréned at
Page 17 Page 19

12:31 1 I'm asking right now is: didn't the goveent ask these 12:35 1 that concession in same time period, antpare that to
2 very questions? Because if it was takingepl#uat 2 minerals mined at the other NRD concessionsibg;
3 would suggest everything you just said about the 3 correct?

4 tagging system is supposed to work may nfgtdnbe 4 A. That's correct, yes.

5 how it's working on the ground, if miners cgmout, 5 Q. Iflcould ask that R-118 be brought up. Jostrient

6 mine minerals, just like they did every dagemthe 6 you, are you familiar with this document, sikad we

7 NRD concessions when NRD had tags, and firys wasell 7 can give you a chance to look at it. | dbaite

8 them to people who could get them into thesstr of 8 specific questions about anything other thaa o

9 commerce anyway. Didn't the government aisk th 9 section, and I'll bring it to you and highligh But

10 question and look into it? 10 | want to make sure you're comfortable, yoovk what
11 A. Sir, the Government of Rwanda cares aboyiitple and 11 document you're looking at, in case you reisagit.
12 we always care to make sure that they hanéupa 12 A. Can |l have a look at the title and who witte
13 employment and income. So | am aware thenitRD was 13 perhaps? Maybe it would help me.
14 no longer operating their mining concessitngas 14 Q. Yes, my memory isn't the sharpest, at |égist now --
15 important for the government to quickly faiternative 15 I'm a little bit tired -- so | can't say tithé name
16 companies that could take up the concessmiiwey can 16 is on there, but | believe it's not conteshad
17 provide employment to those who had lost fjbés. 17 Dr Mike has explained that he wrote this.
18 Q. How quickly did that happen? After NRD ldst ability 18 A. Sir, I'm not familiar with this document. Bgou can
19 to apply lawful tags to the miners' minerhatsy 19 ask the question you want.
20 quickly did the government get another operiatwho 20 Q. Okay. That's all I -- right, and | just weaahto make
21 had such right and could pay those miners? 21 sure.
22 A. Sir, | need to check. | don't know how lantpok, 22 So I'm going to ask now that we turndagep3, and
23 but | can check that and come back to you. 23 there's a chart on that page, and highlighthart
24 Q. I'll come back to that question. 24 and the language under it. There we go.gdimg to
25 A. Sure. 25 ask you a question about this.

Page 18 Page 20
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12:37 1 Within that document, Dr Mike summedisome data] 12:40 1 Q. And that agency collected the data ahelit the data
2 in this chart form, and that's a few differgmes of 2 itself. So in addition to NRD having thisanfnation,

3 minerals that were being mined on the NRD essions 3 MINIRENA should have had its own set of théga] if

4 over different years; correct? 4 NRD complied with its obligations to report?

5 A. Ican see the figures, yes. 5 A. That's correct, yes. If NRD or any other camips had
6 Q. That's what it says. And it specifically sitee 6 provided the data, then it would be reasonabéxpect
7 source, and | want to break that apart tafsseyou 7 that the institutions who received it wouldrit.

8 might be familiar with what he's referring éwen if 8 Q. Then from 2011, whenever in the year it stiarte

9 9

you didn't view the document and aren't faamiliith following it -- at least this says, "2011 &1Z0data

10 these numbers. I'm focusing more on thecesur 10 provided by RNRA". So let me focus on tfirat f
11 So he says for some of the years, treeislat 11 RNRA is the Rwanda Natural Resources Attnation;
12 sourced from the data itself, it's providgd\iRD. Are 12 is that correct?
13 you familiar with how the concession licerssesported 13 A. Authority, sir. Natural Resources Authority.
14 data about the production on their minesi¢o t 14 Q. |l apologise. Thank you. And is the iTSGidiag and
15 government? 15 tagging reporting system operated under RNRA?
16 A. | am not familiar with how they reported prio 2011, 16 A. Now, RNRA has evolved. It used to have sadement
17 and | will explain. 17 called the Department for Geology and Minthgt's the
18 The year 2011 is when the iTSCi tracéglslstem 18 one that followed on the minerals. And i lother
19 started to operate in Rwanda, and sincedithatwe 19 departments: land, forestry, water, all ratur
20 established a very accurate network of daltaation 20 resources. It has since evolved to becona¢ Wbad
21 where each volume of minerals that is prodatehe 21 today: the Rwanda Mining, Petroleum and Gaer®
22 mine site is bagged and tagged with a urtiagiewhich 22 Q. Okay.
23 is identifiable with the volume in the bagince that 23 This says those two years' data was gedvdy
24 time, data has been collected, simultanedeslyat 24 RNRA. Do you know whether RNRA in those gezollected
25 the government offices, as well as at theCiTdfices. 25 the data that the iTSCi system was produeong its

Page 21 Page 23

12:39 1 Prior to that time, I'm not familiaithvhow data 12:42 1 bagging and tagging system about produeti@ach

2 was collected from the mining companies ardesh 2 mine?

3 Q. Now, we just looked at your witness stateraantthe 3 A. That's correct, yes. In fact, iTSCi keepsiplidate

4 language about production being identifiedenog mine. 4 copy that the government also receives.

5 You're talking about the 2011 to today cursststem 5 Q. And who receives it today? You said it pregesl to

6 that you refer to as taking place under iT8@irect? 6 a different department. But who today holtithat

7 A. That's correct, yes. 7 data reported by the iTSCi bag-and-tag system?

8 Q. So for a portion of this time period that dicypply, 8 A. The institution that | lead.

9 and there's two years where it does; correct? 9 Q. And that institution, RDB, has data from tkygtem on
10 A. Yes, again depending -- | would have to cheblich 10 a mine-by-mine basis; correct?
11 year -- sorry, which month in 2011 when T®Ci system 11 A. That's correct, yes.
12 started operating. So | am not confiderttitha 12 Q. You do know that the Claimants have madera pothis
13 started in January 2011. 13 case about the fact that the Government afrider
14 But anyhow, from whenever iTSCi systeantet, 14 chooses on an annual basis not to reportisttaton
15 | can comfortably say that the bag-and-tatesy has 15 a mine-by-mine basis, but collectively fae thhole
16 been able to also accurately reflect on tineral 16 country. So no one could go back and test ene
17 production figures. 17 with just the publicly reported data couldogek and
18 Q. Yes. So focusing again -- | started the tipreabout 18 test to say, "Well, that's not actually wihaty've
19 the data provided by NRD itself. Even thoygh said 19 produced, it's a lot more", because you ettnibute
20 you didn't know the details of how it repdrterere you 20 any portion of the total to one mine on youn;
21 at least familiar with the concept that iberisees of 21 correct?
22 mining concessions had an obligation to tepeir 22 A. It'sincorrect, sir. The fact that thereds
23 production on a regular basis from their mitoe 23 publication of the mine-by-mine productiorteddoes not
24 MINIRENA? 24 mean that it does not exist, and neither dlarsan
25 A. Yes, that would be a reasonable expectatiem, 25 that there is anything to hide. It's jusi tinere
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12:44 1 has never been a requirement to do thad. moreover, | 12:48 1 holder can voluntarily decide they no kEngish to

2 to do it that way would require to publishiindual 2 continue operating a mining licence, or itlddae

3 company confidential data that would reque o ask 3 because they have not met compliance-related

4 for their consent. However, if anybody wartiedo and 4 regulations, and there would have been dusepsato

5 find out, obviously every company would behafo, or 5 arrive to the conclusion that this is -- thés got to

6 if you complied with their requirements to baccess 6 end.

7 to it. 7 And how that ends is that it starts byfficial

8 Now, as government, we have never founecassity 8 notification, which we would include in the

9 to do that, because on the one hand we haagtex 9 circumstances that are explained in the eridi®f

10 statistics and on the other hand we haverguirt 10 licence, and then it would go ahead to dieedfficial
11 statistics, and it's very easy and cleatttipate 11 period of the company to actually concludgrth

12 the difference to local production. Now, swrer, we 12 presence at the mining concession, whichtheaend
13 have a system that traces from the mine gsyar 13 of which there is no additional relationshégiween the
14 aggregating each mine with the other to tiet pf 14 company and the government. Yes.

15 export, that gives us confidence in our nusibe 15 Q. Infact, after the description of those samvents in
16 So only a cynical mind would question eumbers, 16 the information, in the language that waslus¢he
17 but they are verifiable, they are accurate. 17 supplemental witness statement, you get down
18 Q. Thank you for that explanation. 18 paragraph 26, which | believe is the lasageaph in
19 If I could ask to return to the suppletaéwitness 19 that section, and you start by saying:

20 statement, and section IV that begins on gage 20 "As a practical matter, there are no &rm

21 I don't know if it could be enlarged at dlfs one 21 procedures required other than [the] notifica”

22 page. 22 So, as you described, it could be natiiir in

23 But, Mr Gatare, are you able to read?this 23 some instances from the licence holder,ghirfiave to
24 I'm going to draw your attention to two paegns, but 24 formally notify the government that it wasigg up the
25 I want to make sure you know what you're iloglat. 25 licence and leaving; or it could be thatgbeernment

Page 25 Page 27
12:46 1 A. Which paragraph, sir? 12:49 1 had to give notice to the licence holdiet it lost

2 Q. I'mgoing to ask you questions about paragr2prand 2 its rights under the licence and had to leave.

3 26. But do you recall giving testimony in yovitness 3 But other than that, you say there's nmé&b

4 statement about the process by which a mirongpany, 4 procedure; correct?

5 if it's asked to return concessions to theeguwent, 5 A. What | mean by "formal procedures" is the kirid

6 actually doesn't have a formal process? “éal this 6 protocol procedures of handover of this ot: theu

7 is how it works, and you described in thesagraphs 7 know, people coming together to receive a ession

8 what happens. Do you recall giving that tastiy? 8 back or whatever. There is no formal eveat th

9 A. Correct, yes. 9 concludes that relationship.
10 Q. If we could bring it down to 25 and 26. 10 The notification requires the company iagives
11 After describing what you understood whesformal 11 the company an opportunity to wrap up thparations
12 rules of it, you then say, "In essence”, timevprocess 12 properly, to meet some of the outstandin@atibns,
13 works. You say really it's notification, athen the 13 whether it's with their employees or wheitiemwith
14 government gives the licensee -- the forimentee -- 14 their suppliers or whether it's with othestitutions
15 90 days to take care of its loose ends auadi fi 15 and companies they may have had a relatipngtti.
16 business, and then after that the governinérge to 16 Of course the company has got also & tigh
17 take possession itself, occupy itself. \egi 17 request an additional period, if they feelthave not
18 90 days, more or less, you describe, as resy but 18 concluded what they needed to do. But dti@er this
19 then it's free to go in and occupy itselfrect? 19 notification, and the company carrying owtstn --
20 A. That's an incorrect characterisation of tlue@ss, 20 concluding those obligations, there are mméb events
21 Sir. 21 associated with this exercise.
22 What | was describing here is the wragyip 22 Q. Inyour testimony you say that means you dm@tieven
23 process, the closure process, the exit ppdoas 23 expect much dialogue if it got to the endpuaihere the
24 a licence holder, regardless of what hasechile end 24 government was asking the licensee to lemdywithin
25 of the licence period. And | explained thdicence 25 90 days the government could occupy, withoything
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Wednesday, 30 June 2021

10 (Pages 25 to 28)

Anne-Marie Stallard
for Trevor McGowan

As amended
by the Parties



Day 8 -- Hearing on Jurisdiction and the Merits

Bay View Group LLC and The Spalena Company LLCRepublic of Rwanda

ID$Iase No. ARB/18/21

Wednesday, 30 June 2021

12:51 1 happening other than that formal notifaratcorrect? 12:55 1 and interest in a lot of industries; ccf?eDo you
2 A. Indeed, if the company has not requested ddiienal 2 remember that?
3 time for them to conclude any outstandinggattions, 3 A. Sorry, I'm not sure | understand the question
4 then indeed it would be expected at the ertldabf 4 Q. Yes, it was a poor question. I'm trying toerhere,
5 natification period that the concession isdtiadhe 5 and | shouldn't.
6 hands of the government. 6 Do you recall that in your first withesatement
7 Q. Yes. 7 you described the background of your departrmverking
8 If I could ask that C-038 be brought up. 8 to get foreign investors in a number of indast
9 This is a May 19th 2015 letter from then 9 within Rwanda?
10 Minister Evode Imena to NRD. Have you sééstiefore? 10 A. Correct, yes.
11 A. Canyou zoom it up, please, for me to segfsight is 11 Q. Including the mining industry; correct?
12 not as good as it used to be. 12 A. Correct, yes.
13 Q. Ican relate very well to that. 13 Q. And because you wanted foreign investorsmaeecn and
14 A. What's the date of this document, please? 14 be successful, you did not -- the GovernroERwanda
15 Q. May 19th 2015. 15 did not place any prohibition on investosirselling
16 A. Yes, | can seeit. Thank you. 16 their shares to other investors over timeect?
17 Q. Are you familiar with this letter? 17 A. Prohibition? I'm not sure | understood. @an repeat
18 A. Ican'trecallit. Butl can see that we eveopied, 18 that last part, please?
19 at the Rwanda Development Board. 19 Q. Yes. When your group was working with ineesto come
20 Q. Yes. And as you just read it, you saw the la 20 in and invest in companies in Rwanda, toufiress in
21 paragraph in the letter, in which Ministeelm stated 21 various sectors, you didn't put any restigion
22 that NRD is asked to hand back over the csimes; 22 those investors from then selling those sharethers
23 correct? 23 who might want to pay them more for it, oy fzem
24 A. Canl see that? | did not read through twithent; 24 whatever for it; correct?
25 | was scanning through the beginning and end. 25 A. No, no restrictions.
Page 29 Page 31
12:53 1 Q. Please highlight the last paragraph ofétter, on 12:57 1 Q. Because you understood if you placedicgstrs on
2 the second page. 2 investors' ability to sell their shares toens) it
3 A. Ican see that, yes. 3 would make it a much less attractive investrf@rthem
4 Q. Based on the description we just read in ywumess 4 to ever put any money in in the first pladght?
5 statement, it's accurate to say, is it nat, dfter 5 A. That is reasonable, yes.
6 sending this notice, Minister Imena shoultlaite 6 Q. How many mining concessions were privatisetién
7 expected any further dialogue with NRD, bteaf 7 2005-2010 period? And | use the term "coriops
8 waiting -- whether it's the 60 days that hessa the 8 | didn't ask how many licences were issuedw lrhany
9 90 days that you say, after waiting that reofieriod, 9 mining concessions were privatised?
10 he understood that the ministry was thentrercupy 10 A. Ican'trecall. Solwasn't even activelyaived.
11 the concessions itself, with nothing furtiem NRD; 11 | can't give you a number, but there areequibumber
12 correct? 12 of them.
13 A. This seems consistent with what | was desggib 13 Q. One last document, if | could ask to bringpit C-132.
14 Q. I'd like to touch on one point. In your fivétness 14 Take a look at this document, sir, toast your
15 statement you give a bit of a descriptiothef 15 recollection about it. (Pause)
16 background of, first, as it started, RIEPAd ¢hen 16 A. Can you go to the bottom of the documentgee
17 what then went into your department, youngrim RDB. 17 Further down, please. I'm trying to seésfthe one
18 You gave some testimony about the intémes 18 I'm thinking about. Yes, okay.
19 obtaining foreign investment in Rwanda thioug 19 Q. Do you recall in your supplemental witnesseshent
20 a number of industries over a long periotiné, and 20 discussing your impression of this documeYi®
21 that you were looking for people willing tesést, 21 conclude that you say you don't think it wesually
22 people willing to invest -- broadly, not sifieally to 22 signed by RIEPA and Mr Marshall.
23 Mr Marshall, for example, who you challendpésd 23 A. I recall seeing this document and Mr Marsall
24 statement about his specific solicitatioand you 24 allegations that this was indeed signed by my
25 described how there was broad solicitatioimwgstment 25 predecessor, Mr Williams Nkurunziza, andveha
Page 30 Page 32
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12:59 1 guestioned it on a number of grounds. 13:04 1 of his evidence relates to law.
2 One, when | succeeded Mr Williams Nkuraazas 2 MRHILL: Yes. Mr President, the examination loist
3 general director of RIEPA, | never received #s 3 witness is going to be conducted by Mr McGadh
4 a handover relationship, which -- 4 behalf of the Respondent, rather than by Stehe will
5 Q. Mr Gatare, can | ask you about one ground only 5 appear on camera in a moment.
6 | wanted to focus on the document becaused ha 6 THE PRESIDENT: Thank you.
7 a question about one of the grounds that woa.gAs 7 MR COWLEY: Before we start, can | just ask wiiaiet
8 opposed to -- I'm not asking you about allryou 8 | should pay attention to -- or the questigrigigoing
9 testimony; it's in the witness statement. 9 to be done by someone else, but what timddhaibe
10 But you did mention as one of the grouhdsyou 10 paying attention to for the break?
11 said the date of January 12th 2004, as refedeby 11 THE PRESIDENT: We'll proceed for about threertpra of
12 Mr Marshall, you think shows that this docuatris 12 an hour and then we'll break for half an hour
13 inaccurate because RIEPA didn't exist in danut 13 MR WATKINS: Would you like me to bring the witsgin,
14 came into existence in September 2004; d@rrec 14 Mr President?
15 A. Correct, yes. 15 THE PRESIDENT: |would, please. (Pause)
16 Q. Isn't an equally plausible explanation fat flact 16 Is there some problem?
17 that you noticed, instead of Mr Marshall tyebout 17 MR KAPLAN: It shows his video is connected b'ne seeing
18 this document actually being signed, thetfzait 18 a black screen.
19 Mr Marshall, an American lawyer who had bldéng in 19 MR WATKINS: It's still coming in. His internet
20 Europe, coming to Rwanda in 2004, dated ardent using 20 connectivity is very, very weak. We may haveurn
21 the American month/day/year reference, idstéavhat 21 off his 360-degree camera to save bandwidth.
22 is familiar from our documents as the Rwaratarepted 22 MR KAPLAN: Counsel, members of the Tribunal, ma/do so,
23 day/month/year system, so when he looked &&itlall 23 so that his bandwidth is ...
24 these months later, he said January 12#sidsif 24 THE PRESIDENT: Yes.
25 December 1st 2004? Isn't that equally diéeisd 25 MR WATKINS: Was that a "Yes"? | apologise, dili hear.
Page 33 Page 35
13:01 1 making up the whole document? 13:07 1 THE PRESIDENT: Sorry. Itwas a "Yes".
2 A Ican - if -- | do not know the American afél 2 MR KAPLAN: Mr President, the witness is available
3 way -- 3 (1.07 pm)
4 THE PRESIDENT: I'm not sure that the witnes$hsright 4 MR OLIVIER RWAMASIRABO (called)
5 person to answer that question, as opposibe to 5 THE PRESIDENT: Good afternoon, Mr Rwamasirabo.
6 Tribunal. 6 MR RWAMASIRABO: Good afternoon.
7 MR COWLEY: Thank you. No further questions. 7 THE PRESIDENT: If you would please look at yoaregn, and
8 MR HILL: | have no re-examination. 8 there is a witness declaration that's nornushbigned
9 THE PRESIDENT: Thank you very much, Mr Gatareou've now 9 for a witness of fact, although it seems &@Tribunal
10 free to go. 10 that some of your evidence relates to matfeesv.
11 MR GATARE: Thank you. Thank you, Mr President. 11 But we've decided that we would invite youepeat
12 (The witness withdrew) 12 this declaration, if you are happy to dosdoud.
13 (Pause) 13 MR RWAMASIRABO: I'm happy to do so.
14 THE PRESIDENT: Is Mr Rwamasirabo ready to givielence? 14 THE PRESIDENT: Yes. Please will you then repleait
15 MR COWLEY: That's my understanding. | didnahe 15 witness declaration.
16 Mr Kaplan specify whether he's in the room he's 16 MR RWAMASIRABO: Sorry, | didn't get you.
17 connected with FTI, but that's our expectatite was 17 THE PRESIDENT: Could you look at your screen.
18 to be available -- 18 MR RWAMASIRABO: Yes.
19 MR KAPLAN: Yes, that's my understanding. Plegsehead, 19 THE PRESIDENT: Do you see a witness declaration?
20 FTI. 20 MR RWAMASIRABO: | cannot see it.
21 MR WATKINS: | apologise. Yes, he is sittingfiont of 21 MR WATKINS: One moment.
22 his system, | can see him on the 360 canmerhais in 22 MR RWAMASIRABO: Okay, yes. Sorry, yes.
23 the waiting room, so we should be able togohim in. 23 THE PRESIDENT: | was explaining: that is a wite
24 THE PRESIDENT: Well, | suggest we give him theimary 24 declaration that is designed for witnessdaaif
25 witness declaration, notwithstanding the that some 25 MR RWAMASIRABO: Okay.
Page 34 Page 36
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13:09 1 THE PRESIDENT: Some of your witness staterisedéaling 13:12 1 MR McCARTHY: If we could have a look at Mr Bmasirabo's
2 with law. But we have thought it appropritténvite 2 first witness statement at paragraph 5, please
3 you to make this declaration, if you are hajgpgo so. 3 operator: if we could look at that side byesidth the
4 MR RWAMASIRABO: I'm happy to do so. 4 contract.
5 THE PRESIDENT: Well, then would you please rejitegibud. 5 You say in paragraph 5 that:
6 MR RWAMASIRABO: | solemnly declare upon my honaund 6 "... once one party to a contract perfoimest
7 conscience that | shall speak the truth, theletruth 7 party is entitled to all benefits owed to tpatty
8 and nothing but the truth. 8 under the contract.”
9 THE PRESIDENT: Thank you. 9 A. Can you repeat that, please?
10 (1.09 pm) 10 Q. You say that:
11 Cross-examination by MR McCARTHY 11 "... once one party to a contract pergrmat
12 Q. Good afternoon, Mr Rwamasirabo. 12 party is entitled to all benefits owed tat {harty
13 A. Good afternoon. 13 under the contract.”
14 Q. I'd like to start by asking you some questiaout the 14 That is your first sentence, yes?
15 contract. Operator, if we could have up BxXI@-017. 15 A. True.
16 This is the contract made between NRDRamenda for 16 Q. And you say in the next sentence that NRD was
17 acquiring the mining concessions; yes? 17 "... obligated ... to '[p]roceed immeelgto the
18 A. Yes. 18 industrial exploitation' and to perform othesearch
19 MR McCARTHY: Sorry, | can't hear Mr Rwamasirabo. 19 and planning activities."
20 A. | said: yes, | can see it on the screen. 20 A. True.
21 THE PRESIDENT: Did you hear anything? 21 Q. You're referring there to the obligationsemd
22 MR RWAMASIRABO: Hello? 22 Article 2 of the contract which we've justied at,
23 THE PRESIDENT: Mr McCarthy, did you hear thewwer? 23 and you can see on the slide?
24 MR McCARTHY: | didn't hear the answer, sorry, Ad/e had 24 A, True.
25 a little problem here. Sorry. 25 Q. You accept that NRD had to perform the obitiga under
Page 37 Page 39
13:10 1 THE PRESIDENT: Right. 13:13 1 Article 2 before it would be entitled t@gt the
2 MR McCARTHY: | think we're okay now. 2 mining concessions?
3 Mr Rwamasirabo, Article 2 of the contrsets out 3 A. True.
4 certain obligations on NRD? 4 Q. Itfollows that if NRD didn't perform its obftions
5 A. Sure, yes. Can you just scroll down, so that 5 under Atrticle 2 of the contract, it would tat
6 article -- Article 2 can be visible. Scrof.uYes, 6 entitled to the grant of the mining concesston
7 thank you. 7 A. True.
8 Q. Article 2.2 required NRD to provide the actan, the 8 Q. And therefore there was no guarantee undeoifiteact
9 environmental protection plan and the investrpéan? 9 that NRD would receive the grant of the mining
10 A. Sure. 10 concessions, regardless of its own contrhctua
11 Q. Atrticle 2.3 required NRD to: 11 performance?
12 "Proceed immediately to the industrigileitation 12 A. No, what | meant -- what | meant in this r-tbat
13 in all given sites." 13 paragraph is that as long as NRD performeid th
14 A. Sure. 14 contractual obligations under Article 2, theguld be
15 Q. And Article 2.5 required NRD to: 15 entitled, they would have a right to a loag¥
16 "Provide ... reports of reserves andehsibility 16 contract.
17 study after 4 years." 17 Q. Yes, Mr Rwamasirabo. | think you agree wwiththat
18 A. Sure. 18 under the contract, there was no guarantéedRD
19 MR WATKINS: Excuse me, Mr McCarthy. We're getfia lot of 19 would receive the mining concessions regssdbé its
20 feedback. Is there another system in youmrthat the 20 contractual performance?
21 speaker is on? 21 A. There will be a guarantee as long as theg pavformed
22 MR McCARTHY: Yes, sorry. If we can just take $€conds to 22 their contractual obligations. And the otbarty will
23 sort that out, sorry. (Pause) 23 also have to fulfil its contractual obligai$ since
24 Is that better? 24 NRD had performed them.
25 MR WATKINS: Yes, it appears to be better. Thxok. 25 Q. You accept that NRD had to perform its olidye under
Page 38 Page 40
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13:115 1 the contract? 13:18 1 assertion as to what was common knowlexdte mining
2 A. Of course, and which they did. 2 industry?
3 Q. Well, Mr Rwamasirabo, that's a factual asserind 3 A. ltis -- I've given that statement based onkmywledge
4 we'll come to that a bit later on. For naavlike to 4 of the Rwandan mining industry and what theefice has
5 move to Articles 3 and 4 of the contract, diwae 5 been.
6 could focus on that again, operator. 6 Q. And you're not properly in a position to méthat
7 Now, the French and English versions efdbntract 7 assertion?
8 have slightly different meanings. But undethb 8 A. I believe | have the knowledge, | have théiskand
9 versions of the contract, NRD was first reggiiunder 9 I've worked in the mining industry and I'védeed
10 Article 2.5 to submit a feasibility study? 10 closely the mining sector in Rwanda.
11 A. Sure. 11 Q. We'll come to your background a bit later &or now,
12 Q. And both versions required a "positive ewviédueof the 12 | want to have a look at Exhibit RM-001. (Be)
13 submitted feasibility study"? 13 Sorry, we still don't have the right dont.
14 A. Sure. 14 Exhibit RM-001, please. It should be theZ2Daw
15 Q. So that required the government to consider t 15 Governing Contracts. Thank you.
16 feasibility report submitted under Articl&?2. 16 If we could go to page 50 of the PDF rafue. If
17 A. Sure. 17 we could focus on Article 77.
18 Q. And it was for the government to deem thersiied 18 This is Article 77 of the Rwandan 201il@overning
19 feasibility study was satisfactory? 19 Contracts; yes?
20 A. Sure. 20 A. Yes.
21 Q. Now, operator, if we could look back at paapb 5 of 21 Q. And it defines a "suspensive condition"?
22 Mr Rwamasirabo's witness statement. 22 A. Yes.
23 In paragraph 5 you make no referenceRD'S| 23 Q. Thisis:
24 obligations under Article 4 of the contract? 24 "... an event ... which must occur befbee
25 A. Sure. 25 performance of the contract becomes due.”
Page 41 Page 43
13:16 1 Q. The government obligations under Articlgete also 13:20 1 A. Yes.
2 conditional on the positive evaluation of the 2 Q. And:
3 feasibility study? 3 "An event may be a suspensive condititreeby
4 A. It was one of the obligations that NRD haduidil. 4 agreement between the parties or by an ofdbeo
5 Q. If we could have a look at paragraph 6 of weiness 5 court."
6 statement, operator, please. You say there: 6 A. Yes.
7 "... it was common knowledge in the minindustry 7 Q. If we could also look at the same time, ojperait
8 that once a mining company obtained a confoact. 8 C-017 again, at Articles 3 and 4, if that'sgiole,
9 mining licenses, it was guaranteed long-tesncessions 9 please. (Pause) Thank you, operator.
10 at the end of the original four-year term." 10 The positive evaluation of the feasipiitudy was
11 A. Sure, yes. 11 an event which had to occur before the gonent would
12 Q. But you yourself are not a member of the ngjni 12 be required to perform its obligations irpeet of the
13 industry, are you? 13 mining concessions?
14 A. I'm not a member of the mining industry. Bhave 14 A. Yes.
15 experience in the mining sector, | have otlients in 15 Q. The positive evaluation of the feasibilitydst under
16 the mining sector, and | have that knowledge. 16 Article 4 was therefore a suspensive coritiader
17 Q. Yes, you're not a member of the mining ingueid 17 Article 77?
18 you've taken this point on instructions fréfaimants’ 18 A. Idon't agree with that.
19 counsel, haven't you? 19 Q. Well, Mr Rwamasirabo, you agree that it'&aent which
20 A. | beg your pardon, Daniel? 20 must occur before the performance of theraont
21 Q. You are not a member of the mining industiy you've 21 becomes due. It's plain from the language --
22 taken this point on instructions from Clairtsan 22 A. ldon't--
23 counsel? 23 Q. Sorry, can | just finish the question.
24 A. No. 24 A. Yes.
25 Q. You have put forward no evidence to suppauty 25 Q. It's plain from the language of the contthat this
Page 42 Page 44
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13:21 1 is a suspensive condition, isn't it? 13:24 1 A. Yes, if it was a suspensive condition.
2 A. It's not mentioned anywhere that it's a susipen 2 Q. Ifwe could go to Mr Rwamasirabo's first wiee
3 condition of the contract. If you look at ik 77, 3 statement at paragraph 7, please.
4 paragraph 2, this event -- which is the felitsib 4 | don't think we've got the right witnesatement,
5 study, positive evaluation of the feasibititudy -- 5 sorry. Mr Rwamasirabo's first witness stateime
6 should have been an event that was agreedhgperen 6 please. Thank you.
7 the two parties before that, or by a courenrddnd 7 You say that there's a Rwandan adminiigtrat
8 we do not see anywhere in the contract whevas 8 practice that if one party fails to contest tither
9 agreed between the parties, okay? And neithere 9 party's performance, it is "deemed to be
10 even have any court order in that regard. 10 an acknowledgment of performance"?
11 So that is why | cannot -- | don't comsithis to 11 A. Yes.
12 be a suspensive condition; rather executory. 12 Q. And you say that:
13 Q. Mr Rwamasirabo, the parties have agreecthestof 13 "Rwanda did not object to NRD's perforogander
14 Article 4, didn't they? 14 the terms of Article 4 ..."
15 A. Yes, but they did not agree that it should be 15 A. Yes.
16 a suspensive condition. It should be exflici 16 Q. Andyou say:
17 mentioned in the contract, like many othetiaxts 17 "As aresult ... NRD's performance isieg to be
18 where you find suspensive conditions. 18 acknowledged."
19 Q. And Atrticle 77 says nothing which requiresiapensive 19 A. Yes.
20 condition to be expressly labelled as su¢hen 20 Q. Inparagraph 7 you've cited no provisionRwandan law
21 contract? 21 in support of the propositions you make there
22 A. Butitwasn't agreed between the partiebeat t 22 A. Yes.
23 beginning, yes. 23 Q. Operator, if we could get Exhibit C-062, plea
24 Q. Mr Rwamasirabo, if you could just focus ongugstion. 24 This is a letter dated 2nd August 20dinfr
25 Article 77 does not require that a susjen 25 Minister Kamanzi to NRD?
Page 45 Page 47
13:23 condition be explicitly labelled in thentact, 13:26 A. Yes.

1 1
2 does it, as such? 2 Q. The letter expressly states that Rwanda cemidhat
3 A. But--1getyou. Butitrequires that thaspensive 3 the contract "had not been fully executed"?

4 condition should be agreed between the partfse 4 A. Yes.

5 that. 5 Q. "... more especially [as to] article 2 as rdgahe

6 Q. Yes, but just focus on the particular requeetiwhich 6 presentation of the final report ... and [timéjing

7 you've asserted: that it must be expresshlidh 7 feasibility studies ..."
8 There is nothing in Article 77 which requires 8 A. Yes.
9 9

a suspensive condition to be expressly lathakesuch Q. So Rwanda did object to NRD's performance e

10 in the contract; yes? 10 contract?

11 A. There is nothing. But, sir, Article 77, paraph 2, 11 A. Inthat letter, yes.

12 requires that this should be agreed betwezpadrties, 12 Q. You've also ignored other examples in théenge which

13 and this was not -- it wasn't done before.the 13 record Rwanda's dissatisfaction with NRDropmance

14 Q. Operator, if we could go down to Article p&ase. 14 of the contract, haven't you?

15 This sets out the effect of the non-omnwe of 15 A. No, | have not. | did not see -- even printhat

16 a suspensive condition? 16 letter, | did not see anywhere where the gowent had

17 A. Yes. 17 objected to the performance of NRD. And lesiiter

18 Q. And pursuant to Article 78 of the law, norcaacence of 18 came almost a year -- almost one year afgi khade the

19 the suspensive condition extinguishes thigaiibn 19 right application, in time and in full.

20 under the contract? 20 Q. You've also failed to mention that Rwandapsed to

21 A. Yes. 21 NRD that it would be prepared to negotiatemly two

22 Q. Soif the requirement for the positive evatreof the 22 of the five concessions because its perfocmander

23 feasibility study was a suspensive conditifoihwas 23 the contract fell below what was expected?

24 not positively evaluated, the governmentlggabon to 24 A. No.

25 create long-term concessions was extinguished 25 Q. Well, if we can go back to paragraph 7. @foerif we
Page 46 Page 48
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13:28 1 could have paragraph 7 and Exhibit R-G18tihe same | 13:33 1 performance of the contractual obligatons
2 time, please, of Mr Rwamasirabo's first wites 2 A. Yes, | can see that.
3 statement. 3 Q. Looking back at paragraph 7, your statementasg
4 On the right-hand side is a letter of 2ap2012 4 when it suggests that Rwanda did not objestR®'s
5 to NRD, again from Minister Kamanzi. 5 performance?
6 A. Yes. 6 A. ldon't believe it's wrong, because even &@&9, NRD
7 Q. Again, he is making clear that Rwanda's cohied 7 continued to get several extensions of théngin
8 performance -- in the second paragraph -sfeitt of 8 concession. And | don't think -- | don't themy
9 what was expected? 9 regulator can extend mining -- the miningrices
10 A. Yes. 10 several times if the company is not perfognin
11 Q. If we look back at paragraph 7, you fail tention 11 Q. You've made an unqualified, an unequivoegéstent in
12 Exhibit C-062; yes? 12 paragraph 7 that Rwanda did not object, laathst
13 A. Canyou repeat that, please? 13 wrong?
14 Q. There's no reference there to Exhibit C-062 i 14 A. It did not object within the prescribed tinogay,
15 paragraph 7? 15 especially with regard to when they were érang the
16 A. No. 16 applications for the long-term contract.
17 Q. Correct? 17 Q. And it's wrong to suggest that NRD's perferoceaunder
18 A. Yes. 18 the contract was deemed to be acknowledged?
19 Q. And there's no reference to Exhibit R-018? 19 A. It's not wrong.
20 A. No. 20 Q. If we could have a look at Mr Rwamasirabuislt
21 Q. And your first witness statement at paragrafgwrong 21 witness statement, please. Paragraph &eplea
22 when it suggests that Rwanda did not objesiRD's 22 You say here that:
23 performance under the contract? 23 "[You] disagree with Mr Mugisha's condturs ...
24 A. I don't fully agree. If ... 1 don't fully age because 24 that ... the contract was not extended ..."
25 this partly came almost one or two yearslémse, 25 You say that:
Page 49 Page 51

13:30 1 two years keeping NRD in total silence y@ars of 13:36 1 "... each time Rwanda extended tlemsies,

2 inaction, and | consider that as having --hasting 2 explicitly or implicitly, it also implicitly &tended

3 exercised due process in terms of makingppécant 3 the Contract."

4 know within the time, within the time providby the 4 A. Yes.

5 law. If you look at the 2008 law, there was 5 Q. And again, you've cited no provision of Rwantav to

6 a prescribed time which the Ministry of Natura 6 support the assertion that extensions tatkades

7 Resources had to reply to the applicants. 7 implicitly extended the contract?

8 So in my assessing this application, hed t 8 A. This was on the basis of Mugisha's assertiahds

9 response that came more than a year after the 9 long as the contract was not valid, he wotilgiet --
10 application, | considered it that they hatloiected 10 NRD wouldn't have a mining licence. So Bease, the
11 to NRD's performance within the due timehimithe 11 contract -- the licence stemmed from thereoht So
12 normal time, the normal practice within thattor. 12 if they continued -- the government continarténding
13 Q. If we could have, operator, instead of R-0fi8e 13 NRD's licence, implicitly it was -- the coatt was
14 could have R-106, please. Sorry, it woulthddeful to 14 still valid.
15 keep the witness statement and have R-1t#ihsf 15 Q. My question, Mr Rwamasirabo, was that youaited no
16 R-018, please. (Pause) 16 provision of Rwandan law in support of pasgdr6,
17 Sorry, | think we have the wrong exhibjierator. 17 have you?
18 It should be R-106, please. We'll come lactke 18 A. No.
19 contract if that's too complicated. Sorfyank you. 19 Q. If we could go down to paragraph 7, please.
20 Sorry, operator, R-106 is the document wetwan 20 Again, on the fourth line you say that:
21 This is a letter in 2009 to NRD from thimister, 21 "... the Contract was implicitly extendeith each
22 and paragraph 4 is requesting a report onNRY cannot 22 extension of the Licenses, or [you say] tloehses
23 meet the obligations? 23 independently grant the right to conduct rmani
24 A. Yes, | can see. 24 operations at the Concessions covered hictreses."
25 Q. And again, Rwanda was calling into questi®Di'$ 25 A. Yes.
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13:37 1 Q. Butit's right that the licences only deahthe right 14:16 1 to hold negotiations with NRD was a vidatof NRD's

2 to conduct mining operations only whilst tmegnained 2 rights of due process under Rwandan law?

3 on foot? 3 A. Yes.

4 A. Canyou repeat your question, please? 4 Q. Inparagraph 10 you say that:

5 Q. ltisright that the licences only grantedtigét to 5 "Under Rwandan law, a failure to initiate

6 conduct mining operations whilst they remaioadoot? 6 negotiations following an invitation to negaé is

7 A. Could you qualify "whil[e] staying on foot"|gmse, for 7 a violation of due process."

8 me to understand clearly your question? 8 A. Yes.

9 Q. So prior to the period before they'd expired. 9 Q. And paragraph 11 you say that Minister Imdnkated
10 A. Yes. 10 NRD's rights of due process when he requé#idal to
11 Q. Yes, you agree? 11 submit documents in support of the applicefio
12 A. I don't agree. 12 concessions under the 2014 law?

13 Q. Well, it's right, isn't it, that the licencasly grant 13 A. Yes.
14 the right to conduct operations when theliesis 14 Q. And in paragraph 12 you again make the allmg#hat
15 valid? 15 a refusal to meet with or communicate withCNKas
16 A. If you are granted a licence, if you arend ashen NRD 16 a violation of due process under Rwandan law?
17 got extension of licence, it had a right iaen- to 17 A. Yes.
18 carry out mining operations in all the cosgass for 18 Q. In paragraphs 9 to 12 you have cited no piavs of
19 which they are granted the extension. 19 Rwandan law in support of the propositions yake in
20 Q. Butif the licences no longer remained vafier 20 relation to alleged violations of due pro@ess
21 they'd expired, there's no right to conduiciimy 21 A. Yes.
22 operations? 22 Q. Operator, if we could get up Mr Mugisha'stfiieport,
23 A. I don't think so. But if also the regulatlwes not 23 please, at paragraphs 53 and 54. That'slgagkthe
24 stop the holder of the mining licence, e¥ervwas 24 PDF.
25 expired, and is made to believe -- is leftdntinue 25 Thank you. Sorry, this doesn't appedetthe
Page 53 Page 55

13:39 1 operating, to continue mining, | takesitraplicitly 14:17 1 correct document. Mr Mugisha's first ekpeport,

2 letting the -- you know, the company contitweo 2 please. | think that's his witness statement.

3 their operations. 3 At paragraph 54 Mr Mugisha explains thate is no
4 Q. You've not made that point in your witnessesteent and 4 such law in Rwanda that a failure to initiate

5 you've not cited any provision of Rwandan tavsupport 5 negotiations is a violation of due process?

6 that? 6 A. Yes, | can read that.

7 A. | responded to your question, Mr Daniel. 7 Q. In paragraph 56 Mr Mugisha says:

8 Q. Mr Rwamasirabo, if we could now consider digeess. 8 "There is no codified law on due procesRivanda."

9 Operator, if we could get up Mr Rwamasitalfirst 9 A. Icanread that.

10 witness statement, paragraphs 9 to 12. 10 Q. And Mr Mugisha also says that requestingsthenission
11 In paragraphs 9 to 12 you make various -- 11 of relevant and required documents is alsdlagal

12 THE PRESIDENT: | think, Mr McCarthy, if you'retjing into 12 under Rwandan law?

13 a new topic, it might be a convenient monetireak 13 A. | canread that.

14 for 30 minutes. 14 Q. Now, you've subsequently had an opportuaitespond
15 MR McCARTHY: Sure. 15 to Mr Mugisha's first report in your secomd shird
16 (1.40 pm) 16 witness statements.
17 (A short break) 17 A. Mm-hm.
18 (2.15pm) 18 Q. Yes?
19 THE PRESIDENT: Yes, Mr McCarthy. 19 A. Yes.
20 MR McCARTHY: Thank you, Mr President. 20 Q. If we could have a look at your third witnettement,
21 Mr Rwamasirabo, I'm going to ask you sgjestions 21 please, paragraphs 21 and 22. You again azsegtions
22 about due process. 22 here that Rwanda violated NRD's due prodglsts?
23 Operator, please could we have Mr Rwaaias’s 23 A. True.
24 first witness statement at paragraphs 9 to 12 24 Q. Again, you do not cite any provisions of Rdamlaw in
25 In paragraph 9 you say that Minister la'effailure 25 support of your assertions about the viatedibdue
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14:20 1 process rights? 14:23 1 the four years.
2 A. Yes, | did not. 2 Q. You cited nothing at all in any of your staésns
3 Q. You didn't challenge in either of your seconthird 3 regarding due process, did you?
4 witness statements the conclusions in parbgrap 4 A. Can you repeat the question, please?
5 to 56 of Mr Mugisha's report that there issooh law 5 Q. You cited nothing at all in any of your witses
6 in Rwanda? 6 statements about Rwandan law on due process?
7 A. Butlexplained it -- | explained, and | catpkain: 7 A. I've explained to you: due process is a lpgakiple
8 due process as a concept, due process & a leg 8 and it's a concept. You can see that throuahy laws.
9 principle, is not necessarily -- it does netessarily 9 It doesn't necessarily have to be codified.
10 need to be codified, because these are legal 10 Q. And that's because there is no Rwandan Ipesing
11 requirements. It's reflected in the legatpdures, 11 obligations in respect of due process, asciam in
12 the legal requirements that are affordechyocitizen, 12 your witness statement?
13 and in our case afforded to NRD's right & th 13 A. I think I've -- let me repeat it.
14 concessions. 14 Due process is reflected in the variaus|
15 Q. Mr Rwamasirabo, if | could just repeat mysjiom. You 15 including the 2008, the 2014 law. For exayphere
16 did not challenge the conclusions of Mr Mbgim 16 they say that within 60 days an applicatias to be
17 paragraphs 53 to 56 in either of your seawritird 17 made, and within, | think, 60 days, agaithalaw --
18 witness statements, do you? 18 the 2014 law -- that a response has to be raeithe
19 A. Canyou -- yes, can you put on screen pgradsa, 19 applicant. And the reasons why -- they have
20 please, of Mugisha's conclusions. 20 communicate the reasons why the licencesocahtract
21 Q. Operator, if we could just have 53 to 56 hgzk 21 has been denied; that is, if it has beeredeni
22 please. 22 But nothing was done. In the case of NfRBy had
23 Those paragraphs you did not challenge/laere in 23 to wait for more than a year, close to twargeto be
24 your second or third witness statementsyaii® 24 told that -- unilaterally be told that, "Your
25 A. I think I challenged it in several statemdntzade 25 application was rejected".
Page 57 Page 59
14:22 1 about the due process. The actionstdlensents that 14:25 1 Q. We don't accept you cited any provisiddst I'm going
2 were made by the ministry, the different adfis in 2 to move on and I'm going to ask you now alyour
3 the Ministry of Natural Resources, the actjting 3 background.
4 statements and the letters that were beings&RD. 4 Operator, please could we have ExhibigR-2
5 | think we explained it. 5 Page 7, please.
6 Q. Mr Rwamasirabo, I'm putting to you that yodrtii 6 This is your curriculum vitae which yousbmitted
7 challenge Mr Mugisha's conclusion that theneo such 7 as part of your declaration?
8 law in Rwanda. 8 A. Yes.
9 A. I've explained to you that due process dogs no 9 Q. Ifwe can go to page 2 of the CV, please,atper
10 necessarily need to be codified. You datessarily 10 You set out your employment record?
11 need to have a very specific, explicit clangbe law 11 A. Yes.
12 to say that this is due process; no. Ifsaied in 12 Q. Prior to 2015, you worked in regulatory afdor
13 the legal procedures. It's reflected inrépirement 13 multinational companies outside of Rwanda --
14 that before you take away somebody's pragertur 14 A. Yes.
15 case, that person, that citizen, being awithgl, 15 Q. --inthe period to 20077
16 a company, has to be given the minimum doegss: the 16 A. Yes.
17 right to be heard, the right to know why thaperty 17 Q. Thenin 2015 you say you started as manggirtger at
18 is being taken away or infringed on, thetrigh 18 LegalWise Chambers in Rwanda?
19 response. 19 A. Sure.
20 And in this case NRD waited almost twargeo get 20 Q. If we could go back to page 1 of the CV, piea
21 aresponse. And that's a -- 21 You state you received your Graduatedbigl in
22 Q. Mr Rwamasirabo, you cited -- sorry. 22 Legal Practice in 2016?
23 A. That's why | -- in my statement | said themees lack of 23 A. Yes.
24 a minimum due process that was accorded 0, ¥Baring 24 Q. And that's a vocational course to be comgliejethose
25 in mind of the heavy investment that it haatlenduring 25 who want to qualify and practise as an attpin
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14:27 1 Rwanda? 14:30 1 instructed to act as an independent exkpérese
2 A To practise as an attorney in the courtswf igs. 2 proceedings, were you?
3 But you can -- you can -- you can be a coastilt 3 A No.
4 Q. Andyou -- 4 Q. We looked a moment ago at your CV and employme
5 A. You're allowed -- you're allowed to set up e firm, 5 background, and your employment record shanesvidence
6 but you cannot represent a client in court. 6 of you being an expert in the mining industfipause)
7 Q. And you were admitted to the Role of AdvocateRwanda 7 THE PRESIDENT: Is the witness still connected?
8 on 24th October 2017? 8 Ah, you're still there. You vanished froor
9 A Yes. 9 screen for a minute.
10 Q. When you made your first witness statement in 10 MR McCARTHY: Mr Rwamasirabo, | think you are onute. Did
11 February 2019, you'd been admitted to tHdaol 11 you hear my question or would you like meubit
12 around 18 months? 12 again?
13 A. | beg your pardon? 13 A. Canyou put it again, please?
14 Q. When you made your first witness statemetitese 14 Q. | said: on the basis of your employment récer
15 proceedings in February 2019, you'd beentetirto the 15 A. Yes.
16 roll in Rwanda for around 18 months? 16 Q. -- that shows no evidence of you being ameip the
17 A. Yes. 17 mining industry.
18 Q. When preparing your evidence, you've doria #ge form 18 A. If you look at page 2 of my CV, | was the thed
19 of three witness statements? 19 corporate and regulatory affairs, Africa and
20 A. Yes. 20 Middle East, Vale Mozambique.
21 Q. And you subsequently made a declaration,hwliiis made 21 Vale is one of the top five mining comigan
22 after you'd prepared your three witness rsiats? 22 specialising in metals, specialising in cdakas in
23 A. Yes. 23 charge of the regulatory affairs, particylaml charge
24 Q. If we could just go up to page 3 of the aurexhibit, 24 of negotiating concession agreements, mining
25 please, operator. 25 concessions, railway concessions, port cerres
Page 61 Page 63

14:28 This is the declaration you made d¢h May 2020. 14:33
Sorry, if we could just go on to the previpage. In
paragraph 2 you aver that you have compli¢lal wi especially negotiation of licences and cotsrac
Article 5.2 of the IBA Rules? Q. But that wasn't in Rwanda?

1 1 across Africa and the Middle East.
2 2
3 3
4 4
5 A. Yes. 5 A. No.
6 6
7 7
8 8
9 9

So | consider that | have expertise inimgin

Q. And that included you making a declaratiogaafr Q. You do not have any direct knowledge of tlutsfaf
independence from the parties and their ledyakors? this case, do you?

A. Yes. A. 1 was provided information from the Claimasfficient

Q. When making your witness statements, you dlighrovide documents, which | reviewed using my knowledigine
10 any declaration as to your independence fhenparties 10 mining sector. And | considered that haviag
11 and their legal advisors? 11 sufficient information on the case, suffititts on
12 A. Idid not, because | was requested by thar@lat to 12 which | based my assessment and my witnatesrent.
13 provide an assessment, to provide assistanice 13 Q. You have no firsthand knowledge yourself?
14 whether his case -- as to whether his sitnatikay, 14 A. Could you repeat that, please? Can you tgpea
15 will have a case in Rwanda, okay? And thia¢!season 15 guestion?
16 why | came in as a witness statement. 16 Q. Sorry. You have no firsthand knowledge yelfif the
17 I acknowledge having signed a declaratiamd 17 facts?
18 this, | accepted to sign it because whendived 18 A. I've relied on the documents and the faatsiged by
19 a counter expert report from Richard respunth my 19 the Claimant.
20 statement, he responded it as a lawyer.aided the 20 Q. Your knowledge is based on what you've beaviged by
21 legal issues. And other lawyer, | thought thrcould 21 the Claimants and also your conversatiorts wit
22 respond accordingly. 22 Mr Marshall?
23 But this issue never came up again, aféther 23 A. Of course. Of course, in working togethethwi
24 | should be an expert witness. 24 Mr Marshall, | will get back to him, | intexpt with
25 Q. When you gave your witness statements, yoe mat 25 him and ask questions. It's very normal itkall
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14:34 1 speak to him and we will have conversatias 14:38 1 Q. Operator, if we could get up the transéapDay 5,
2 a client, as someone who sought my assistance. 2 please. If we could go to page 33.
3 Q. Inyour witness statement you've expressadugr 3 Mr Cowley said on Day 5 that you assigtetiie
4 opinions on the facts, haven't you? 4 preparation of Mr Bidega's witness statement.
5 A. Again, | said on the basis of the facts ard th 5 MR COWLEY: | would appreciate that you let hinadethe
6 documents I've reviewed, and on the basisatf t 6 rest of what was said. We didn't discuss thiih
7 | expressed my opinion. 7 witness anything about this testimony --
8 Q. If we could have a look at some of the examjpig/our 8 MR McCARTHY: Mr Cowley, if you could let the wigss
9 witness statement. 9 answer, please.
10 Operator, please, could we have Mr Rwaatass 10 A. Butthis is not part of the witness -- myneiss
11 third witness statement at paragraph 9. 11 statement. It's not part of the scope ofuitiyess
12 You say in paragraph 9, first senterica; t 12 statement, Mr Daniel.
13 "... Rwanda [has] always acted as thdigh 13 Q. But Mr Cowley was right, was he, that yousted in
14 Contract and Licenses remained in effect.” 14 the preparation of Mr Bidega's witness statéf
15 A. Yes, | did. 15 A. Isaid | did not participate in the preparatof that
16 Q. If we could look at paragraph 10, pleaseu ¥ay that: 16 statement. And again, it's out of the saipay
17 "... during the review process of NRD's 17 witness statement, Mr Daniel.
18 're-application,’ Rwanda acknowledged thaDNR 18 Q. Sowhat Mr Cowley says is wrong?
19 Contract and Licenses remained valid." 19 MR COWLEY: Again, | think this is greatly unfaivhen
20 A. Yes. 20 | have explained the assistance that wasdadwand
21 Q. If we could have a look at paragraph 13,58lea¥ou 21 it's not being disclosed to this witness heets
22 say: 22 asked to opine on it, as to whether it's gravithout
23 "Based upon [your] review of the docurseamd 23 seeing it.
24 evidence, NRD fulfilled its five contractual 24 MR McCARTHY: Operator, if | could get up CL-O2flease.
25 obligations." 25 This is the 2008 Mining Law. If we could igo
Page 65 Page 67
14:36 1 A. Yes. 14:40 1 Article 118, which is on page 75 of the®PD
2 Q. These are all factual assertions [on] whiehTthbunal 2 This provided for the repeal of the deaE#976
3 can form their own view, based on the evidemmke 3 and the 1971 Mining Law?
4 having seen the witnesses' testimony? 4 A Yes.
5 A. Yes, yes. And | made those statements ohahkis of 5 Q. Ifwe could have a look at Article 119. Thisvided
6 the documents which had been submitted b khienant, 6 that the law came into force on the date ef th
7 which had been provided to me, and | sawttest had 7 publication of the gazette. And if you lookthe top
8 met the requirements of the law, they had stémthe 8 right-hand corner, you can see that the ganets
9 documents in time and in full. 9 published on 6th April 2009.
10 Q. The preparation of these witness statemastadt been 10 A. Yes.
11 your only role in relation to these procegdih 11 Q. This is after the licences were granted t®NR2007?
12 A. What do you mean exactly, Mr Daniel? 12 A. Yes.
13 Q. You've had a bigger role in this case thaplsi 13 Q. So the relevant Mining Law in place when NiR&e
14 preparing your witness statements, haven? yo 14 granted the licence was the 1971 law?
15 A. No. My role was purely preparing a witnetsgesnent. 15 A. Yes.
16 Q. You've assisted in the preparation of thén@lats' 16 Q. Operator, please could we have CL-002. ishise 2014
17 factual evidence? 17 Mining Law. And if we could go to Article 5&hich
18 A. Can you please repeat your question, Mr Danie 18 | think is on page 52.
19 Q. You assisted in the preparation of the Clatsia 19 These are transitional provisions unier t
20 factual evidence? 20 2014 Mining Law?
21 A. lassisted the Claimants in giving my assesgsmas to 21 A. Mm-hm. Yes.
22 what the case will hold vis-a-vis -- in Rwanges. 22 Q. The first paragraph provided that:
23 Q. And you assisted in the preparation of MeBals 23 "Any mineral licence or quarry permitrged under
24 witness statement as well? 24 [the 2008 law] on mining and ... exploitatsirall
25 A. No. 25 remain in force until expiration of the perior which
Page 66 Page 68
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14:42 1 it was granted.” 14:46 1 Q. An arbitration award was made followirghareholder
2 A Yes. 2 dispute between NRD and Mr Benzinge?
3 Q. And the licences were granted under the 18%1d0 3 A Yes.
4 this paragraph was not applicable in respeRD's 4 Q. The dispute concerned the appointment of Mish&l and
5 licences? 5 Ms Mruskovicova to the board of NRD and thgaliy of
6 A. Canyou just go down to the paragraph 2,gosiown -- 6 the transfer of shares in NRD?
7 Q. I'mjust focusing on paragraph 1, if that kefpr the 7 A. Yes.
8 moment. 8 Q. The arbitrator found the appointment of Ms 8kavicova
9 A. Okay. Okay. 9 and Mr Marshall was unlawful and they showd b
10 Q. Paragraph 1 is not applicable because teseta 10 dismissed as directors?
11 licences under the 2008 law; yes? 11 A. Yes.
12 A. Yes,yes. 12 Q. And the arbitrator declared that the transféhe
13 Q. The second paragraph provides that: 13 shares to NRD Holding and HC Starck wasallegd null
14 "No mineral or quarry licence grantedpto this 14 and void?
15 law shall be extended or renewed. Howevkeeraithe 15 A. That's what the arbitrator declared.
16 mineral or quarry licence granted prior is thw 16 Q. The consequence of the arbitrator's decisitirat the
17 provided for a right to apply for a renewakstension 17 legal shareholders of NRD reverted to beim@khzinge
18 of the licence, the holder ... may be grargebject 18 and the Zarnacks?
19 to this law, a similar type of licence ..." 19 A. That was the decision.
20 A. Yes. 20 Q. And the board reverted to the compositidradt before
21 Q. You've had a chance to review the licenceshnliere 21 the appointment of Ms Mruskovicova and Mr fhea|?
22 granted to NRD in preparing your witnessestents? 22 A. That would have been the implication of thkng.
23 A. Asfar as responding to expert Richard Mugjsh 23 Q. Operator, if we could get Exhibit R-014. Sis the
24 statement. 24 decision of the Rwandan High Court on NRpjseal
25 Q. None of the licences granted in 2007 contbineght 25 against the arbitrator's decision.
Page 69 Page 71

14:44 1 of renewal or extension? 14:47 1 A. Yes.
2 A Yes, if you read Article 52, paragraph 1. 2 Q. Ifwe could go to paragraph 10, please.
3 Q. Sorry, my gquestion was: none of the licencesatgd to 3 The judgment records here that the gratfisghpeal
4 NRD in 2007 contained a right of renewal deesion? 4 was that NRD sought the annulment of the ratbit's
5 A ltdid. 5 decision on the grounds that NRD had not Ipetified
6 Q. Operator, if we could have a look at C-018isTs the 6 of the hearing?
7 licence granted to NRD in respect of Giciyend if we 7 A. Yes.
8 could just scroll through the document, pleds&o 8 Q. If we could go to paragraph 17, please.
9 the English, please. Thank you. Could yastl ju 9 Here the court ruled that the appealddilecause
10 continue into the operative provisions, peasd you 10 NRD had in fact been naotified of the arbirat
11 see Article 1 -- there's three pages. Sgayye 11 appointment?
12 gone past it. 12 A. Okay, yes.
13 Now, Mr Rwamasirabo, I'm putting to ybattin this 13 Q. And NRD had not started any procedures opgdser
14 document -- 14 appointment, as provided for under the Rwanda
15 A. Mm-hm. 15 Arbitration Law?
16 Q. --there was no right of renewal or extension 16 A. | disagree with that. From the documents tha
17 A, Mm-hm. 17 | reviewed, to the best of my knowledge fithen
18 Q. Yes? 18 documents provided by the Claimant, the Glairhad
19 A. Yes. 19 objected to the arbitration centre aboutairibe
20 Q. And accordingly, the second paragraph otche%2 did 20 arbitrators, citing conflict of interestsutBt was
21 not apply either? 21 not acted upon.
22 A. Yes, to that case, yes. 22 Q. Well, I'm putting to you, Mr Rwamasirabo, tthaot
23 Q. Mr Rwamasirabo, I'd like to ask you about the 23 what the judgment says. The judgment ig thed the
24 arbitration between NRD and Mr Benzinge. 24 findings included that:
25 A. Okay, yes. 25 "... the company did not start any procesl
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14:49 1 opposing her appointment as providedfohe 14:53 1 or if he or she does not possess qualditaagreed
2 [arbitration] law." 2 to by the parties ..."
3 A. I've answered your question on the basisef th 3 A. Yes.
4 documents that were furnished to me by ther@iat, 4 Q. Article 15, please, operator.
5 which | saw, reviewed, and having reviewed #e 5 This sets out the challenge proceduréhfor
6 procedures. 6 disqualification of arbitrators; yes?
7 Q. There's nothing in the judgment which saystwba've 7 A. Yes.
8 just said? 8 Q. And the second paragraph provides that arijeciga
9 A. Istand to my statement that | reviewed asaw the 9 must be made within seven days:
10 Claimant's notice objecting the appointménhe 10 "... after becoming aware of the constituof
11 arbitrator before the arbitration took plaoe, 11 the ... tribunal or ... of any circumstanefeired to
12 accordance with the procedures. 12 in Article 14, paragraph 2 ..."
13 Q. Yes, Mr Rwamasirabo, I'm trying to concerti@ what 13 A. Yes.
14 the High Court found. And the High Courtrfiduthat: 14 Q. But NRD never made such a challenge atitie tnd
15 "... the company [had not] start[ed] pnycedures 15 it's now too late for it to do so?
16 opposing her appointment as provided .hén t 16 A. To the best of my knowledge, they made ardailgn in
17 [arbitration] law." 17 accordance with the required procedures.
18 That's right, isn't it? 18 Q. The only challenges made are those recordibe i
19 A. ldo--1do respectjudgments, | do respleet 19 High Court and Supreme Court decisions?
20 independence of the arbitrator. But | alspthat 20 A. Did you require an answer, please?
21 I have reviewed evidence, I've reviewed dammfrom 21 Q. I putto you that the challenges are thosetwiiere
22 the Claimant objecting the appointment of the 22 recorded in the High Court and Supreme QGiecisions
23 arbitrator, and on the basis of my assessrent 23 which we've looked at.
24 Claimant had followed the required procedur¢srms 24 A. No, they -- the Claimant made the challerajss to the
25 of objecting the appointment of the arbitrato 25 arbitration before the arbitration took place

Page 73 Page 75

14:51 1 Q. If we could go to R-015, please. Thihés 14:55 1 Q. Please could we have Mr Rwamasirabotsfiteess

2 Supreme Court decision in respect of NRD'app 2 statement at paragraph 17. You say that:
3 A. Sure. 3 "The law in Rwanda is such that the [ROBjermines
4 Q. Please could we go to paragraph 14. 4 who is and who is not a shareholder of a compdhe
5 Paragraph 14 records that NRD were apgeal the 5 Registrar's records on this matter are detextine of
6 basis that the procedure and the articlesssi@ation 6 shareholder ownership."
7 of the company had not been complied with,arig one 7 A Yes.
8 arbitrator was appointed instead of three? 8 Q. You cite no Rwandan law in support of thisestaent?
9 A Yes. 9 A. I cited them somewhere in my statement.

10 Q. And those grounds of appeal were rejectetidy 10 Q. Inyour first statement -- and we can look at

11 Supreme Court? 11 paragraph 17 without being zoomed in -- lowt gite no
12 A. Yes. 12 provisions there of Rwandan law?

13 Q. Now, in your third witness statement -- | talke you 13 A. | did not cite. But in my other -- on my ettwitness

14 to the paragraph if you want, but as youlready 14 statements, it is cited.

15 mentioned it -- you say that the arbitratilefl to 15 Q. There is nothing in the first statement; yes?

16 disclose her relationship with Mr Benzinge? 16 A. Yes, itis not there.

17 A. True. 17 Q. If we could have a look at Mr Rwamasirabuisit

18 Q. Now, if we could have a look at RM-002, pieas 18 witness statement, please, at paragraphsd334

19 Article 14.2, please, page 20. And the sgécon 19 please.

20 paragraph, where the cursor is, "An arbitratay be 20 You cite here Article 22 of the Law Gavieg

21 challenged", please. 21 Companies?

22 Article 14.2 provides that: 22 A. Yes.

23 "An arbitrator may [only] be challengedf. 23 Q. And at paragraph 34 you say that:

24 circumstances that exist give rise to juetif 24 "... a certificate of incorporation frahe RDB is

25 reasons as to his or her impatrtiality or petelence, 25 conclusive evidence that the requirementsefaw
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14:57 1 have been complied with ..." 15:.01 1 says:

2 A. Yes. 2 "... a certificate of incorporation is crsive

3 Q. And: 3 only as to the fact of incorporation and theedf

4 "... a certificate of incorporation ... is 4 incorporation.”

5 conclusive evidence of and determinative ¢hatership 5 A Yes.

6 of the company as set forth in the certifi¢ae been 6 Q. And that's right, isn't it, on the plain wonfs

7 lawfully established.” 7 Article 22?

8 A. Yes. 8 A. No, itis not. | disagree with Mugisha's staent.

9 Q. You don' cite any other provisions of Rwankamin 9 Q. Ifwe could have a look at paragraph 50. Migiha
10 this statement in relation to this point? 10 says, in the first sentence:

11 A. No, | did not cite, because Article 22 --idk 22 of 11 "Nowhere in the Companies Law is it pdexd that
12 the Law Governing Companies gives -- mentthas 12 any records held by the Registrar ... arelosive

13 certificate of incorporation as a conclugvalence, 13 evidence as to ownership of the company ..."

14 which is evidence that the applicant compaas/met -- 14 And you have not identified any such sions,

15 has satisfied the requirements of the laay®kSo 15 have you?

16 when you are issued this title, it is a rigjtatt is 16 A. Thatis very wrong. That is very wrong. Amel
17 inviolable, unless it has been issued contmathe 17 Mugisha, misinterprets Article 22 of the Camyp Law.
18 requirements of the law. 18 And | think it's very clear that the Compduayv says
19 So this article gives that weight thagsivalent 19 that the recourse that Mugisha is talking liethe
20 to the right to private property, properght 20 paper -- the documents that are requireagluri
21 basically. And that is why the legislatormrasised 21 application.
22 that it is a conclusive evidence. 22 So you have a series of documents thaeguired
23 Q. Please may we have Mr Mugisha's second esqpt, 23 by the Registrar General, and once you suthese
24 paragraphs 47-48. Sorry, Mr Mugisha's seecpért 24 documents -- which Richard calls "recordsinee they
25 report, please. 25 have met the requirements of the law, thenaye

Page 77 Page 79
15:00 1 Mr Mugisha responds here in relat@Aiticle 22 15.03 1 issued a certificate of incorporation,ahiis

2 and he explains that: 2 equivalent to a property right to a companther

3 "A certificate of incorporation is ...redusive 3 individual.

4 evidence that all the requirements of [the wamy] law 4 And they here -- | think Mugisha disregatdhe

5 in respect of incorporation have been complied 5 spirit of the law, the intention of the legislr here.

6 with ..."" 6 And there is a reason why the legislator aigs

7 Yes? 7 should be a conclusive evidence: becauseright to

8 A. Yes. | disagree with his statement. 8 a property, and that right to property is such

9 Q. "... and that the company has been duly parated 9 certificate of incorporation that gives yorigit to
10 under [the companies] law on the date ofrjpm@tion 10 the shares that you hold. And that's whyathe
11 stated in the certificate.™ 11 says -- concludes as saying in Article 22 it
12 A. Yes. 12 determinative of ownership in the company.
13 Q. You accept those statements are an accugdsmation 13 Q. Mr Rwamasirabo, we don't accept that accdwt,
14 of Article 22? 14 | propose to move on. I'd like to ask yoauhwhat
15 A. No. As explained by Mugisha, | think I've dea- I've 15 you say about the handover of the mining essions.
16 explained to you that Article 22 of the Compaaw -- 16 If we could have Mr Rwamasirabo's secsiticess
17 I think you see the article there -- cleathtes, in 17 statement, paragraph 5, please. Paragrafs 5
18 plain language, that as long as the appiicatiand 18 please.
19 the Office of the Registrar General, empodénethe 19 In paragraphs 5-10 you set out what ggu s
20 law, examines the documents submitted. Awe they 20 an informal handover process involves unaeritlan law?
21 have met the requirements of the law, complith the 21 A. Yes, | mentioned the regulations and standeadtice.
22 requirements, then the certificate of incoaon is 22 Q. You refer to Articles 26 and 27 of the 204# bnd
23 issued. And once it's issued, it becomemalasive 23 Article 6 of the 2015 Law on Investment Pcotan?
24 evidence. 24 A. Yes.
25 Q. If we could have a look at paragraph 49.Mdgisha 25 Q. Operator, if we could get up CL-002, the 2im
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15:06 1 CL-002, please, Articles 26 and 27. RHge think. 15:10 1 company in the large-scale mining, beetaiing mining
2 Sorry, | think that's the index. 2 for four years, that you will just cancel aning
3 Article 26 requires concession holders on 3 licence without a proper handover. This éamdard
4 cancellation of licences to provide: 4 practice, as my experience in any mining thin
5 "... a full register of assets which ticerice 5 mining sector and where I've worked beforachS
6 holder intends to remove or leave in the naiher 6 handover process was a standard practice.
7 area ..." 7 MR McCARTHY: Thank you, Mr Rwamasirabo. | haweforther
8 A. Yes. 8 guestions.
9 Q. Italso requires the concession holder tdynthte 9 (3.11pm)
10 minister of any potentially hazardous sulzstaror 10 Re-direct examination by MR COWLEY
11 excavations? 11 Q. May I ask that RM-007 be brought up. Is that
12 A. Yes. 12 Company Law? Can | ask you to turn to that.
13 Q. Article 27, please. Article 27 requires ¢tbacession 13 A Yes.
14 holder to: 14 Q. Canlaskyou to turn to page 66, and it goe®
15 "... deliver to the minister all recowdsich the 15 page 67. Soif you leave it -- Article 2htinues
16 holder is obliged under [the] law to maintaih 16  from page 66 to page 67.
17 A. Yes. 17 Mr Rwamasirabo, you've mentioned Artk2e Please
18 Q. Articles 26 and 27 don't impose any obligation the 18 explain what impact or effect this articles loa the
19 State? 19 testimony of Mr Mugisha that was read to gad put to
20 A. Correct. 20 you by Attorney McCarthy, as you understdnd i
21 Q. Please could we have CL-045, [internal] degye 21 A. My understanding of Article 22 is that, firfte power
22 Article 6. 22 to issue the certificate of incorporationested in
23 This provision protects private propeigpts 23 the Office of the Registrar General, andake
24 under Rwandan law and prohibits expropriation 24 including other requirements as set by tHe©bf the
25 an investor's property? 25 Registrar General, highlights their requireta¢o be
Page 81 Page 83
15:08 1 A. Yes. 15:13 1 fulfilled by all applicants.
2 Q. It does not contain any provisions relatinthto 2 Now, the Office of the Registrar Genesalraines
3 handover of a mining concession? 3 the documents. And once these documentsdatigfied
4 A. No. But this was made with regard to protectf the 4 the following, which are mentioned in then- i
5 investor's assets. 5 Article -- in paragraph 2 and points 1, 2 8ndnce
6 Q. If we could have Mr Rwamasirabo's second wine 6 the application for registration that is coreglwith
7 statement back, please. Paragraphs 5-10, pieese. 7 the law, then the Registrar General doesadlh@fing,
8 The provisions of Rwandan law which yde there 8 which are mentioned in paragraph 2: to regtsie
9 don't support the propositions which you make 9 application; register the matters relatinge
10 relation to a formal handover process, dgthe 10 company in the register of companies andessi and
11 A. Again, as a standard practice, a formal hegdoad to 11 issue a certificate of incorporation.
12 take place. And this had to be again fatdid by the 12 Within these three, already even the osyriibe
13 ministry because, from the facts providech&oby the 13 shareholders, have been determined, on Hie dfethe
14 Claimant and which | saw, they had no actetse 14 information. So the office examines, inchgdthe
15 offices and some of their files had beenisoafed. 15 minutes appointing the directors, including minutes
16 So from the facts and from the informatioovted by 16 determining the share capital, includingrtfieutes
17 the Claimant, there's no way that a handoweld have 17 appointing who is the chairman as well. Ande they
18 taken place. 18 have satisfied their legal requirement, &fazte of
19 Q. Mr Rwamasirabo, you've cited no provisionRafindan 19 incorporation is then issued.
20 law which support the propositions you mageshand 20 And here we have to look at the intentibthe
21 that's because the handover process whicketaut in 21 legislator, what was the spirit of the lafnd here
22 your second witness statement doesn't endigtru 22 the legislator wanted to make this like athyeoright
23 Rwandan law? 23 to property, your right to the shares youlhinlthat
24 A, Butthereis -- it doesn't exist, but thestésdard 24 company. And the reason why the legislataderit
25 practice. And it's quite normal (sic) thatfsa big 25 clear to say it is conclusive evidence thist t
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15:14 1 application has complied with the law, #rig Mugisha 15:19 1 back with the signature being a PDF, dngyes

2 disregarded it and he has misinterpreted larfi2. 2 a picture that was static, so when we priittedt, it

3 And being conclusive evidence, it's also 3 fills up much less than a full page itselb S

4 determinative of the ownership, because tvatoship 4 printed on a page. As opposed to a diffdierit It

5 is included in the certificate of incorporatio 5 prints in the right font, but the documentlités

6 Q. If I could ask that document C-144 now be ghawp. 6 smaller than this page. That's just for fhgearance

7 Have you seen this document before, MriRagrabo? 7 of it.

8 A. Yes, |saw. 8 As | understand, the -- I'm looking at fingt

9 Q. What do you understand this document to be? 9 one, | don't have the second one open, diakHd

10 A. This is an objection to the appointment &f th 10 a look if there's a difference. But whahtarstand

11 arbitrator Mrs Nelly Umugwaneza. And thédetvas 11 was: in going back and forth with draftsiraffdraft

12 requesting an investigation into the allegatimade by 12 based on revisions by Mr Rwamasirabo, whuigead the
13 the Claimant, which were the conflict of et of the 13 testimony that we looked at, we made comnmamtsve
14 arbitrator in the case. 14 asked him to send it back, we separate@sheage,
15 MR COWLEY: No further questions. 15 just in case he could just send that one pade, as
16 THE PRESIDENT: Thank you very much. You're fiego now. 16 opposed to the whole thing, once he confirthatithe
17 (The witness withdrew) 17 document that we were holding in our handsided
18 (3.16 pm) 18 every comment he made, anything he addecuatedr
19 Questions from THE TRIBUNAL 19 changed.
20 MS DOHMANN: Yes, Mr Rwamasirabo, | have a quastivhich 20 We drafted it for printing here in thahse, but
21 is this. 1'm looking at your first witnegatement 21 this was what he told us. We did not purpmedd on
22 and your second witness statement, and ndases 22 our own any substantive statement in hetkatfs the
23 | see -- 23 basis of the question. We were typing up hérat he
24 MR WATKINS: Pardon me. The witness bumped lff; trying 24 told us in communications.
25 to get him back on real quick. | apologisgust 25 MS DOHMANN: So when we read the sentence théiave

Page 85 Page 87
15:17 1 wanted to let you know he is coming badlght now. 1521 1 prepared this witness statement with ssesence of

2 MS DOHMANN: Okay. 2 counsel for the Claimants", is that to telthsst it

3 MR WATKINS: We're attempting to log in. The intet 3 was simply production assistance?

4 connection is very unstable there. (Pause) 4 MR COWLEY: Yes. We talked to him, we gave hinbefore

5 Mr President, we may need to reach ougahih 5 this was finalised, we gave him anything Heddor.

6 contact. Our system is offline. 6 But there was some basic information, esggciath

7 THE PRESIDENT: Okay, look, it's not of ... we toreed to 7 the second, we had to ask him -- because bkl\have

8 bring him back. Yes. Ms Dohmann can ask Blwvigy to 8 no other access to it -- the expert testinainy

9 help with this. 9 Mr Mugisha. So we had to reach out to himtafichim
10 MS DOHMANN: Mr Cowley, | was going to ask thetméss the 10 what we wanted him to look at, ask him qoestiabout
11 question, of course, but I'm sure you cap hslas 11 what he could say, would say, and that's$sestance
12 well. 12 he's talking about.

13 I'm looking at the first and the secorithess 13 I cannot recall if he had a specific exjdor

14 statements of Mr Rwamasirabo, and | notettteat 14 a document in the file that he didn't hawetr

15 signature page is entirely different from tbst of 15 Mr Marshall, from his time he met with Mr Nhall,

16 the document. Each of the reports had seffispace 16 spoke with Mr Marshall, had his own file tistmatter,
17 on the last page to have the signature amthte 17 before we ever talked to him about the fiistess

18 appear there, and the last sentence. Battiit's 18 statement. | do not have a specific memsitp a

19 a signature page separately appended togbeding 19 whether he asked us for something more francase for
20 statement in a different font. And | therefask 20 the first statement. For the second, wethail/e him
21 whether the statement was in fact prepareithito 21 almost everything that he was commentingematise he
22 witness by counsel to the Claimants. 22 would have no other access to that.
23 MR COWLEY: First, as to the appearance of ingen 23 MS DOHMANN: Thank you, Mr Cowley.
24 a different font, | think it's in a differesize. 24 THE PRESIDENT: Yes. Shall we proceed, pleash, tive
25 | think that's as a result of the page treat sent 25 final witness?
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15:22 1 MR HILL: Yes, we now have Mr Mugisha. 15:27 1 four years.

2 MR WATKINS: Okay, we are bringing the witness ifiPause) 2 In the same contract under Article 4,dhsr

3 (3.24pm) 3 a provision for the evaluation of the feast{pitudy

4 MR RICHARD MUGISHA (called) 4 on the basis of which, if evaluated positiyahpuld

5 THE PRESIDENT: Could you please look at the stthat's 5 trigger the granting of a long-term concessithe

6 in front of you. 6 granting of the concession is dependent on the

7 MR MUGISHA: Yes. 7 performance of the obligations stipulated iticke 2,

8 THE PRESIDENT: You see an expert declaratiorether 8 and therefore as suspensive conditions inrdanoe

9 MR MUGISHA: Yes, | do. 9 with Articles 77 and 78 of the Contract Lavplgable
10 THE PRESIDENT: If you are happy with it, woulduyplease 10 in Rwanda.
11 read it out. 11 I have noted the assertion that in diafethese
12 MR MUGISHA: | solemnly declare upon my honoudan 12 conditions to be deemed suspensive, thereohazelthe
13 conscience that my statement will be in ataace with 13 language "suspensive condition" stipulatetién
14 my sincere belief. 14 agreements. | disagree on the basis thédrbaage
15 THE PRESIDENT: Thank you. 15 is plain, clear and straightforward that ¢hegre
16 MR HILL: Mr Mugisha, | understand you're goirggive 16 suspensive conditions.
17 a presentation to the Tribunal in a momémnthat 17 Next slide (4), please. (Pause)
18 right? 18 | understand that the NRD feasibilitydstwas
19 MR MUGISHA: Yes, itis. 19 found unsatisfactory, and therefore therddrtithave
20 MRHILL: Good. So | will let you give your prestation, 20 been an obligation to grant a long-term cssica.
21 and then after that Mr Cowley, who represtis 21 | have also noted that there has beassertion
22 Claimants, will ask you some questions. 22 that each time the licences were extendatinitade
23 MR MUGISHA: Okay, thank you. 23 an automatic renewal of the contract whidviged the
24 (3.25 pm) 24 framework for the licences. This is inacteilzecause
25 Presentation by MR MUGISHA 25 the mining rights are derived from the lices)and the

Page 89 Page 91
15:25 1 MR MUGISHA: Can | go to the next slide (2gase. 15:29 1 contract is independent of the licencsiniiply

2 I am a Rwandan lawyer with experience sjpgnover 2 provides a framework on the basis of whichrlzes

3 20 years, having studied as a governmentiaffic 3 would be issued.

4 1995. I've been admitted to the Bar in 260, 4 There's also been an assertion that tlesféao

5 setting up Trust Law Chambers, the law firmereh 5 advise NRD of the criteria for the assessroktite

6 I'm a partner, in 2004. 6 feasibility study makes it a failure on the

7 | have been involved in a number of matsémce 7 administrative discretion of the ministedidagree,

8 becoming a private legal practitioner, inchgdi 8 because the contract does not have any arftarthe

9 representing high-profile investors in thergoy 9 assessment of the feasibility study, whichefoze

10 including in the mining sector. I've alsebe 10 means that the feasibility study was withia absolute
11 privileged to have chaired the Business Lafofn 11 discretion of the minister.

12 Commission between the years 2005 and 2007. 12 | have also noted that there was antimsénat

13 Next slide (3), please. 13 the failure to provide reasons why the felitsilstudy
14 This is going to be an overview of thg &spects 14 was not deemed satisfactory does invalithete t

15 of my expert report, and I'll begin with my 15 decision. Again, | do not agree with thiseaion

16 interpretation of the contract for the acitjois of 16 because there is no legal basis for it.

17 mining concession and mining licence. 17 Through my review of the documents, eddhat
18 I've reviewed the contract (C-017), dnichposes 18 there was a concern about the failure toradioe

19 obligations on NRD in Article 2 as: (1) theking of 19 Rwanda's due process. Now, just to makeat bere,
20 geographical demarcations of perimetergpi@)iding 20 and as is the case with most civil law judsans,

21 an action plan, an environmental action plagh 21 there is no such thing as a law on due psocéhat
22 an investment plan; (3) to proceed immedjdtel 22 does happen is that sector-specific legisiativill

23 industrial exploitation; (4) provide progresports on 23 provide for a framework under which any adstiative
24 research after two years; and finally (S)rovide 24 actions are taken. Where sector-specifis|ktgpn
25 progress reports on reserves and feasibitity 25 doesn't provide for that, there is a proceduthe
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1531 1 Code of Civil, Commercial, Administratiged Labour Law| 15:36 1 the requirements of the law and upheldtirrd.
2 under which dissatisfied members of the putdic seek 2 NRD appealed to the Supreme Court ondhees
3 recourse from the court of law. 3 grounds, and the Supreme Court upheld the Eaglrt
4 So again, just to emphasise, there's cio thing 4 decision and confirmed the arbitral award.
5 as a code on due process. 5 It is important here to note that the t®ur
6 Next slide (5). 6 Rwanda have taken a very strict approach vilemes
7 I will now turn on the framework for migjnn the 7 to arbitration proceedings, and taken the ‘et the
8 country as it applies to the matter beforeTitilsunal. 8 involvement of the court would only be to theent of
9 There has been an assertion that the NiRBessions 9 supporting the implementation of the arbitrati
10 were grandfathered by Article 52 of the 2[id which 10 agreement. So there is a very narrow winigow
11 provided that all concessions granted urige2008 11 challenging arbitration decisions, and fingvided in
12 legislation would be grandfathered. 12 Article 47 of the Law on Arbitration and Cdration of
13 My opinion is that this cannot applytie NRD 13 2008. It doesn't therefore surprise mettiese
14 licences, which were granted in 2007 purstaattite 14 decisions took the approach they did.
15 1971 legislation. In addition, they did pobvide for 15 Having said that, in accordance with the
16 an automatic right of renewal or extension. 16 Constitution of the Republic of Rwanda iniéle 151,
17 | have noted that there were a numbekiainsions 17 which provides that court rulings are bindimgall
18 granted to NRD up to October 2012. My opinthat 18 parties concerned, be they public authorities
19 the extensions, authorisations, were nohaactual 19 individuals, and they cannot be challengextpix
20 obligation but only a courtesy extended lmnafor 20 through procedures determined by law, ibfedl that
21 better preparation for negotiations of the lieences. 21 the shares in NRD reverted to both Ben Bgezand the
22 Again, such a practice is not entirely unysrad it's 22 Zarnacks.
23 done as a good faith gesture to facilitajgicants 23 Next and final slide (8), | guess.
24 who would require that kind of time. 24 Here | note that there's been an asedhai
25 These were indeed, as | said, courtestyiges 25 there is a handover process provided foheyeaw
Page 93 Page 95
1533 1 which could be revoked at any time ifgogernment 1538 1 which was not followed when the licencesen- when
2 deemed it appropriate. 2 the handover of the concessions should haare diene.
3 There has also been an assertion that the 3 Here | have to say that I'm not awarengf a
4 requirement for NRD to re-apply for licencessw 4 legislation, regulation or guidance settingformal
5 a breach of the law. | disagree, because'theo 5 handover processes, and throughout my time as
6 contractual basis for making such an assertion 6 a practitioner, I've never had to attend tpafn
7 fact, re-application was rather a requirenoéiihe 7 these.
8 law. 8 What | do know is that the law does impose
9 Next slide (6). 9 obligations on existing concession holderd,raainly
10 With respect to the legal effects ofahgitral 10 this is to do with making good the concessi@as, so
11 award and the court decisions thereof, |édakt the 11 that whatever environmental damage could haea
12 award as well as the court decisions, amdddthat 12 occasioned on the locations can be made gboete are
13 Mr Benzinge challenged -- brought an arbittaim 13 no corresponding obligations on the statel tkaow of
14 which challenged: the transfer of sharesR®Nnd 14 in any legislation.
15 HC Starck; the appointment of Mr Marshalh@naging 15 Thank you very much for your attention.
16 director; the appointment of Mr Marshall and 16 THE PRESIDENT: I think it would be a good idéwe take
17 Ms Mruskovicova to the board of NRD. 17 the half-hour break now.
18 The arbitrator found these three decssiorlawful 18 Could | just say this to counsel. THe af
19 and rendered them void ab initio. 19 an expert evidence on foreign law is to imf¢ine
20 Next slide (7). (Pause) 20 Tribunal of the law; it's not to inform theiunal of
21 NRD challenged the award in the High €aad 21 the answer applying the law. Almost inevitalt's
22 sought its annulment, alleging that the place in the 22 very, very difficult for expert witnessesdistinguish
23 articles of NRD was not followed and NRD was 23 between the two. But when cross-examiningChiviey,
24 notified of the arbitration proceedings. High Court 24 bear in mind that the decision of the efééd@wandan
25 found that the arbitration proceedings h#ldvieed all 25 law is for us. The question of what Rwanidanis
Page 94 Page 96

Wednesday, 30 June 2021

27 (Pages 93 to 96)

Anne-Marie Stallard
for Trevor McGowan

As amended
by the Parties



Bay View Group LLC and The Spalena Company LLCRepublic of Rwanda

Day 8 -- Hearing on Jurisdiction and the Merits IDSase No. ARB/18/21 Wednesday, 30 June 2021
15140 1 is one of expert evidence that we havedolve on the 16:26 1 I'm going to tell you that these botre
2 evidence. 2 attributed by Dr Mike Biryabarema -- and I'anes
3 Do you follow the distinction? 3 I mispronounce that; | apologise to him in his
4 MR COWLEY: I will do my best to take that to hear 4 absence -- but who we've been referring tbadlike"
5 THE PRESIDENT: Itis hard. Itis hard. 5 testified that both of these documents wesgha
6 MR COWLEY: | do not have the expectation or thiemtion 6 authored.
7 of asking the ultimate question that you aiedpposed 7 If I could ask that now the Contract Law,
8 with and challenging Mr Mugisha with it. Tisatot my 8 Article 67 -- the Contract Law document is RBIt. Can
9 intent. | have some specific questions abizut 9 Article 67 be brought up, please. It's ongé.
10 reports. And | will do my best during thedk to make 10 Mr Mugisha, I'll go back through it slavie
11 sure I'm complying with your expectations. 11 necessary, because you can only put up sb atune
12 THE PRESIDENT: Very well. We will adjourn foalf 12 time, and | don't want to make this an exgerai
13 an hour. 13 short-term memory.
14 (3.41 pm) 14 But if the Tribunal were to find that Blike is one
15 (Adjourned until 4.10 pm) 15 of or the representative of the Respondspbresible
16 (4.23 pm) 16 for interpreting Article 4 of the contractevhmaking
17 THE PRESIDENT: Mr Cowley, you have the witness. 17 the assessment that's referred to theref ted
18 MR COWLEY: Thank you, your Honour. 18 Tribunal were to find that the plaintiffs agrwith
19 Cross-examination by MR COWLEY 19 Dr Mike's interpretation of that provisiormull agree
20 Q. Mr Mugisha, good afternoon. It may be evgryiour 20 that Article 67's first paragraph then appl@rrect?
21 time. 21 A. Yes.
22 A. Good morning. 22 Q. And even if those two preliminary findings aot made
23 Q. Can | ask that the second expert report dfiMgisha be 23 by the Tribunal, will you agree, sir, thatiéle 67 --
24 brought up, and we'll focus on paragraph 17. 24 if we can scroll up. Atrticle 66, I'm sorriydidn't
25 Is this the May 27th 2020 report? Yes, i 25 mean to repeat 67 -- Article 66 of the Cartttaw
Page 97 Page 99
16:24 Thank you. 16:29 applies in any event to any interpretatiba clause

1 1
2 Mr Mugisha, paragraph 17 talks about vidbat and 2 or provision in a contract; correct?
3 I'll ask if it can be brought up and put digeside -- 3 A. Well, Article 66 is very clear, in the senbattit
4 in the contract that's C-017 as a documenbeum 4 refers to the intent of the contract at theetdf its
5 Article 4; correct? And we'll bring it up $bow you. 5 signature.
6 Your paragraph 17 is talking in part abaur 6 Q. I'mjust... I'l ask the question again. fot sure
7 opinion regarding that article; correct? 7 if you're done answering it; | don't meangeak over
8 A. It's talking in general terms about how dexisiof 8 you if you are still trying to answer.
9

9 government are taken. But if you've completed your answer, mgsfion

10 Q. Because your expert report goes on to appliatv as 10 again is: regardless of whether or not thieunal

11 you've described it to Article 4; correct? 11 makes the factual determinations that | pgechimy last

12 A. Canyou say that again? 12 question on regarding Atrticle 67, if theyrit make

13 Q. Your report goes on to apply what you're dieisg as 13 those determinations, Article 66 does applgrty

14 Rwandan law in paragraph 17 to Article 4rectf? 14 interpretation of the contract that the Tiidlus to

15 A. That's correct. 15 make concerning Article 4 of the contractrect?

16 Q. You'll agree there's no other provision @ d¢hntract 16 A. Can you say that again?

17 that we need to look at that you believe titoihas 17 Q. If Article 67 is determined by the Tribunak mo

18 an agreement in the contract as to how diym®si 18 control, then Article 66 of the Contract Lewes apply

19 evaluation of a submitted feasibility stuslya be 19 to whatever interpretation the Tribunal mates

20 interpreted; correct? 20 Article 4 of the parties' contract; correct?

21 A. There's none that I've seen. 21 A. | still don't understand your question. @an go over

22 Q. Now if I could ask that two documents be grawp: 22 that again?

23 R-111 and C-032. For R-111, if | could ask o 23 Q. Yes. Inthe event the Tribunal does notrdete facts

24 highlight the second paragraph, please. f&n@-032, 24 such that Article 67 is determinative -- akeéd about

25 the first paragraph, third sentence. 25 Article 67: my premise for this questionustjif the
Page 98 Page 100
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16:31 1 Tribunal determines that doesn't apptiien 16:38 1 A. Obviously, as long as there is no expegssnsion, the
2 Article [66] does apply to whatever interptieta the 2 principle applies.
3 Tribunal is to give to the contract's Artidle 3 Q. Soyour opinion to the Tribunal is: the prpteiin
4 correct? 4 paragraph 58 applied when the first writtetelesion
5 A. Read together with Article 2. 5 expired without another written extension gein
6 Q. And Atrticle 69 of the Contract Law; correct? 6 provided?
7 A. Mm-hm. 7 A. That's correct.
8 Q. That's on page 47, if it can be brought uped that 8 Q. Then you note in paragraph 18 that a secaiethgrn
9 it wasn't brought up; | think that's what Ish@eing 9 was provided in writing, with a gap period novered.
10 asked to look at. So in RM-001, page 4Aug¢e) 10 But what is your opinion that you're egzing to
11 Are you done reading, sir? 11 the Tribunal about the principle in paragr&f Does
12 A. Yes. 12 it now no longer apply?
13 Q. Sointhe event that the Tribunal does nirdene 13 A. I don't understand where you're getting \hik. I've
14 that Article 67 of the Contract Law is deterative, 14 said that a duration of the extension is \ittiaf and
15 then in addition to Article 2, Article 66sal 15 the principle does apply.
16 Article 69 of the Contract Law applies to any 16 Q. So six months after August 2nd 2011, themgini
17 interpretation that should be made of thégsr 17 concessions reverted to Rwanda as goverrpraperty;
18 contract at Article 4; correct? 18 that principle in paragraph 58 you're sayipplies at
19 A. That's correct. Only that where the claases 19 that date, correct?
20 explicit, then that is what takes precedence. 20 A. Yes.
21 Q. Ifl could ask that the first report be brougp, and 21 Q. Sowhat principle do you identify in your oeppermits
22 if we could go to -- | believe it's the lasbstantive 22 Rwanda to grant the second extension aiemihing
23 paragraph. Yes, page 15, paragraph 58.ifAwvelcould 23 concessions had reverted to it? Is therthaagyin
24 put that testimony to the left, raise it ggia, so he 24 your report that identifies the authoritythoé
25 can read his own language again. (Pause) 25 government to grant a licence to only ongydar
Page 101 Page 103
16:35 1 If we could leave that paragraph BBlighted up 16:40 1 a mining concession, without making itljmyp
2 and also go back to paragraph 18 in the sapwetrand 2 available for competitive bid?
3 highlight that paragraph, and show them tageth 3 A. Of course. That's the discretion of governimen
4 (Pause) 4 Q. Soit's your testimony that under Rwandan thw,
5 The principle you identify in paragraphtBat the 5 Government of Rwanda has discretion to licemse
6 public mines revert to the Government of Rveawtien the 6 otherwise transfer government property toparty,
7 licence expires, is it your opinion that thehciple 7 without making it publicly available for contjize
8 applies during the gaps between the writtéensions 8 bid?
9 of the licence agreement, of NRD's licenceament, 9 A. There are two ways in which this can happ@ne would
10 that expired at the beginning of 2011? 10 be by way of a competitive bid; the otherligre
11 A. Canyou say that again? 11 unsolicited proposals are presented to gavenh In
12 Q. Yes. You see in paragraph 18 of your witststement 12 either --
13 you talk about short-term licences? 13 Q. Well --
14 A. Yes. 14 A. -- the government does take a decision.
15 Q. And the other principles that you were tajlatout, 15 Q. You are aware that there are public tendeciptes
16 you say what effect you believe those steortt 16 under Rwandan law limiting the governmentigd
17 licences have -- which is none -- on youorpri 17 agencies' ability to transfer government ertyp
18 principles. But | want to focus you on tla¢ed that 18 correct?
19 the extensions cover. 19 A. I'm not aware of those laws.
20 Referencing those gaps that show in titeew 20 Q. Sois it your testimony that no such law igspio the
21 extensions, is it your opinion that you'nargj to the 21 Government of Rwanda in this case? Thegtreaguired
22 Tribunal that the principle announced in §ogaph] 58 22 to put out any public tender for the transfamining
23 about the reversion to the Government of Rlaadoes 23 licences, or mining concessions? That's tgmiimony?
24 that apply to the gap period in betweenitisednd 24 A. That's correct.
25 second extensions? 25 Q. Forgetting the gap period now in betweerihtee
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16:42 1 written extensions that you referencesiragraph 18, 16:46 1 that institution, the RDB:
2 it's your testimony to the Tribunal that thimpiple 2 "... states that the last amendment wakeroa
3 identified in paragraph 58 applied again atehd of 3 02 August 2012 and it shows that Mr ... Malrglees the
4 the one-month extension of a licence to NRiD lfegan 4 company representative ..."
5 on September 13th 20127 5 A. Yes, lreadit.
6 A. That's correct. 6 Q. "..whereas Mr ... BENZINGE was the Manadbigctor."
7 Q. Isityour testimony to the Tribunal that thatme 7 Do you see that?
8 principle equally applies to all other apptitsafor 8 A. Mm-hm.
9 concessions who had requests for licences -- o 9 Q. Isthata"yes"?
10 long-term licences, | should say -- to copusss still 10 A. Yes.
11 being discussed when a last written exterwidneir 11 Q. And you talk about this principle of reversand you
12 original licence expired? 12 refer to that sentence; do you see thatyoDagree
13 A. Well, I'm not aware of such cases, so ... 13 with that? Excuse me.
14 Q. I could ask a simpler question, and | shbalee. 14 A. | don't refer to that sentence; | refer t émtire
15 The principle you just identified as apy as of 15 award.
16 October 13th 2012 to the NRD licences equadjlies to 16 Q. Right. Butyou refer to the reference toBénzinge as
17 all other long-term concession applicants;em? 17 managing director when you refer to the fipiecf
18 A. That's right. 18 reversion; is that correct?
19 Q. Ifthere are any. 19 A. Ittalked about the shareholders, the sharesting;
20 A. Yes. 20 not who is the official.
21 Q. If I could ask now that these documents newlbsed 21 Q. ldidn't catch the last word. Not who is ¥ha
22 and | could ask that the arbitration awar@1R, be 22 A. |talked about the reversion of shares, gbixck to
23 brought up. 23 Mr Benzinge and the Zarnacks.
24 You gave testimony in your witness stagenabout 24 Q. May | ask that the first report be broughtwagd
25 the Ben Benzinge dispute with NRD; correct? 25 paragraph 46 highlighted.
Page 105 Page 107
16:44 1 A. That's right. 16:48 1 In this paragraph you talk about haieation of
2 Q. Including testimony about the effect of thieitaation 2 the reversion principle as a result of thétration
3 award between Ben Benzinge and NRD; correct? 3 decision; correct?
4 A. Yes, that's right. 4 A, That's right.
5 Q. Ifl could ask that page 4 be brought up. 5 Q. Okay. And my previous request was in ternisrioying
6 THE PRESIDENT: What number is the award? 6 up the arbitration award itself, but we canipside
7 MR COWLEY: R-013, Mr President. 7 by side, R-013, and page 4, the first pardgrap
8 THE PRESIDENT: Thank you. 8 Based on your explanation of the reverpianciple
9 MR COWLEY: Now, in your testimony you talk abdbe 9 that you say applies to the arbitrator's dtatis
10 reversion. Based on the arbitrator's award say 10 nullifying certain actions, it applies eqyadth the
11 there's a principle of reversion that appkesl then 11 record in the RDB in both the first and secon
12 you give your conclusion as to what the e¢ffésuch 12 sentences, so both the reference to thedrexuding
13 principle is on the various shareholder astitat 13 Mr Benzinge as managing director and Mr Malfsis
14 were subject to the award. 14 representative, and the prior sentence talifout, on
15 I'd like to draw your attention to thesfi 15 August 6th 2012, the action of suspendindgkhzinge as
16 paragraph, where it says in the -- | beliegdould 16 managing director. The reversion princiga y
17 be the second sentence. It's after the Vemtitled". 17 announced applies to both documents in the'Kides;
18 | don't see a period there, but | believédlibe 18 correct?
19 first sentence, and then the "Full regisirétstarts 19 A. | amjust reading the conclusions of the alad just
20 the second sentence, at least as best ¢ltaCould 20 inferring what they are about. | have notgmto the
21 you highlight the whole sentence. 21 analysis of the award, as you would like me t
22 You see in the arbitration award theteator set 22 Q. I'm not asking you to do an analysis. I'Rirgsyou to
23 out [that] what she found in the RDB's cogpeffiles 23 explain the reversion principle. You refecertain
24 as submitted to her included a "Full regigira 24 prior findings in the -- or prior statemeab®ut the
25 Information for Domestic Company" documestied by 25 parties' positions.
Page 106 Page 108

30 (Pages 105 to 108)

Anne-Marie Stallard
for Trevor McGowan

As amended
by the Parties

Wednesday, 30 June 2021




Bay View Group LLC and The Spalena Company LLCRepublic of Rwanda

Day 8 -- Hearing on Jurisdiction and the Merits IDSase No. ARB/18/21 Wednesday, 30 June 2021
16:50 1 A. I'monly saying that following the awatle effect was 16:56 1 of the last amendment. Can you look?at it
2 thus. That's it. 2 Q. Isityour testimony that Article 22 does apply to
3 Q. And the reason for the opinion you give alboert 3 the document issued by the RDB on July 3rdl201
4 effects -- I'm simply asking you to clarifythat same 4 A. July -- 3rd July 2014 is an amendment, jugt bt the
5 reasoning applies to the other documentsiiRbB's 5 date of 2006 the information could have batarédnt.
6 files regarding the parties' status. Not qun, but 6 Because clearly this is an amendment.
7 the full file as to the parties' respectivatist get 7 Article 22 is about the information prosttat the
8 the benefit of this reversion principle; cotfe 8 time of incorporation, because it's actuafiyagicle
9 A. Look, I've told you what the conclusions of tward 9 about incorporation of a company: when dogsmapany
10 are and the effect they have. 10 come to life?
11 Q. Do you agree with me, sir, that the reverpiamciple 11 Q. So I'm trying to focus the question on wheit®your
12 that you rely on applies to both of the doents that 12 testimony to the Tribunal that in determinihg import
13 are referenced in the first paragraph on gaafehe 13 of document C-005 -- that's on the left &f slareen --
14 arbitration award? 14 they are to look to Article 22 of the Compduayv or
15 A. It should. 15 not.
16 Q. The same law applies, right? 16 A. Article 22 of the Company Law talks aboubimhation
17 A. Yes. 17 that is provided at the time of incorporatom the
18 Q. If I could ask now that C-005 be brought és.well, 18 information that is necessary to complete the
19 side by side, if | could ask that the Complaawy be 19 requirements of the law for purposes of ipocation.
20 brought up, and focus on Article 22: RM-007. 20 Now, the document on the left-hand sidb®
21 Thank you for highlighting Article 22.nGhe left, 21 screen is information that provides recosdaral when
22 the document | brought up, can we show Mrishawhat 22 there are amendments. It could be because of
23 the document consists of, so he knows wimateferring 23 shareholders, it could be directors, it cdaddshare
24 to. 24 capital; it could be any other record thatiferent
25 Mr Mugisha, please take your time, lobthe 25 from the information provided to the date of
Page 109 Page 111
16:53 1 document, and then you say when you'dyrfes it to 16:58 1 incorporation.
2 be scrolled, when you know what you've locked 2 THE PRESIDENT: Is that a way of saying: no, Adi22 does
3 A. Yes, you can scroll down. (Pause) So whats y 3 not apply to this document?
4 question? 4 A. Yes, it does not.
5 Q. Ifyou could go back up. | believe it's tieeend 5 THE PRESIDENT: That's what | thought. Well, thets the
6 page. | don't have the document in handnseoelying 6 guestion you were asked.
7 on what is a small screen for me. But if te the 7 Perhaps it would be a good idea, Mr Cowtieyook
8 date on it, the date of the document -- yeinés. 8 at Article 25 and ask the same question.
9 | want to make sure you're aware of the detethis 9 MR COWLEY: Yes, I'm trying to look at that, sidust
10  document that was transmitted by the covtr|édut 10 a second. (Pause)
11  the date of the actual document that's breifegred to 11 Mr Mugisha, is it your testimony to theblinal
12 doyou seeis July 3rd 2014? 12 that Article 25 of the Company Law appliesht® RDB's
13 A. Yes. 13 "Full Registration Information for Domestio@pany" NRD
14 Q. Article 22 of the Company Law applies toRi2B's "Fulll 14 issued on July 3rd 2014?
15 Registration Information for Domestic Compargport 15 A. Yes.
16  when it was issued in July 2014; correct? 16 Q. Ididn't hear what you said. "Yes" is whati yaid, or
17 A. Article 22 talks about the information in tegister 17 did you say something else?
18 on the dates of incorporation. What | seetthok 18 A. Yes. Yes.
19 place on 3rd July 2014 is an amendment to the 19 THE PRESIDENT: Is that right? That's dealinghwi
20 information in the records of the registry. 20 amendment to the company's name. | thinkoire
21 Q. Article 22 of the Company Law applies toRi2B's 21 you're making is we are dealing with an amend to the
22 action that's titled "Full Registration Infaation for 22 registry, not with the original certification
23 Domestic Company", "Company name: NATURAL RESRCES 23 Article 25 deals with an amendment tortheme. Is
24  DEVELOPMENT RWANDA LTD", on July 3rd 2014; wect? 24 there any article that deals with an amendioethe
25 A. Thatis not the date of incorporation; tisathie date 25 representation of the company?
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17:00 1 A. There's no article that deals with the rmaneent of the | 17:05 1 him, and I apologise in his absence fapneinouncing

2 information at the date of incorporation. Bidre are 2 it again -- and bring it to paragraph 20. ugea.
3 articles -- off the top of my head, | can khaf 3 If I could ask you to highlight the secdnelast
4 Article 212, which obliges the registrar toeard the 4 sentence, "l sent the demand letter to Mr BeeZ, and
5 registry on the basis of information providies time 5 highlight the whole sentence.
6 to time. 6 Do you agree with Bailiff Bosco's statetan
7 MR COWLEY: 1did not catch that number; pleasgisa 7 Rwandan law in paragraph 20 of his witnesestant
8 again. 8 that shareholders in NRD are liable for itste@
9 A lthinkit's 212. 9 A. ldonot.
10 Q. I've been told that that's on page 265gif th 10 Q. It's your testimony to the Tribunal that BEBosco
11 controller can bring that up, please. 11 misstated the applicable Rwandan law to timeiple of
12 Is that the provision you were refertiog 12 whether or not shareholders of the compamyiatsle
13 Mr Mugisha? 13 for its debts? (Pause)
14 A. No. | said it was off the head, so ... Bigtaround 14 THE PRESIDENT: Our recollection is that Mr Bosifave may
15 the power of the registrar to update thestegi 15 call him that, stated firmly that sharehotdeere not
16 Q. For corporations that are registered in Raatwwhat 16 liable for the debt of the company.
17 entity or agency are they required to provide 17 MR COWLEY: It's Claimants' position -- and | darontest
18 information about the change in shareholders 18  the Tribunal's recollection of one of Mr Bo'sc
19 directors or managing director appointment? 19  statements on the subject -- it's Claimpotsition
20 A. ltis the Office of the Registrar General. 20  thatin a different part of his testimonydoafirmed
21 Q. Inyour testimony, is there any question Bxaandan 21 this representation in his witness statermeo
22 law requires corporations registered in Rwandnake 22 a different action, as to why he served tateletter
23 those reports to the Registrar General? 23 on Mr Benzinge, and the testimony that you're
24 A. There is -- yes, there is an obligation ke those 24 recollecting related to whether or not hesadrthat
25 returns. 25 a car he was seizing was Mr Marshall's patszar or
Page 113 Page 115

17:03 1 Q. And that obligation applies only to thegR&rar 17:.07 1 not.
2 General and to no one else; correct? 2 So | would suggest that our recollectioand
3 A. That's correct. 3 | can't quote the transcript. | would jusjgest the
4 Q. Ifl could ask that document C-186 be browght 4 reason I'm asking this is because | thougirettvas
5 Mr Mugisha, C-186 is a May 22nd 2008 Idfitem one 5 a basis from his live testimony that he condid this
6 of your colleagues at your firm -- Mr Apolldyelieve, 6 principle once.
7 under the stamp -- and it's discussing adiu 7 MR HILL: I don't recall that there's any basisito And
8 relating to the Zarnacks' percentage inténest 8 my recollection is exactly the same as thbufl's:
9 NRD Holding GmbH; do you see that? 9 he was very clear in his testimony that shadehs are
10 A. Yes, that's right. 10 not liable for the debts of the company.
11 Q. And that entity, NRD Holding GmbH, you undeosl was 11 MS DOHMANN: It was very clear, definitely.
12 the holding company that owned NRD Rwandatkin 12 THE PRESIDENT: | have a recollection, | thirthat accords
13 correct? 13 with Mr Cowley that earlier, before he maoigt tvery
14 A. Yes. It's clear on the face of this. 14 clear statement, he had suggested that ehsider
15 Q. And your firm represented the Zarnacks, thgprity 15 might be liable for a company's debt. Butaiely
16 shareholders in NRD Rwanda Limited, in cotinaavith 16 | took him as making a quite clear correctmthat
17 the transaction that's discussed here; ¢@rrec 17 statement.
18 A. That's correct. 18 Anyway, if they're conflicting statemetiiat he's
19 Q. The other shareholder, the minority shareiatd 19 made, they're conflicting statements.
20 NRD Rwanda Limited was Ben Benzinge at time i 20 MR COWLEY: Yes. And I think the purpose of liing it up
21 correct? 21 to show it to him has already been serveatskéd the
22 A. That's correct. 22 question as to what his testimony was, ateidineen
23 Q. Ifthat could be left up on the left, buk dould ask 23 it. So | wasn't going to press the issuthéurwith
24 for the Respondent's witness statement ofBesco 24 the statement.
25 Nsengiyuma -- | mispronounced it every tineked to 25 MS DOHMANN: Mr Cowley, since we are on a pariécu
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17:09 1 document right now, it may save timedéh ask 17:14 1 paragraph 47 that "the Zarnacks no lowggr to

2 a question of Mr Mugisha. 2 exercise authority over the company"? What yaar

3 Mr Mugisha, looking at the document of @hay 2008 3 source of information, what was the sourcgoof

4 (C-186), it talks about the transfer of tharek "upon 4 testimony as to the Zarnacks' stated desiachof

5 payment of the ... price". What is the effafct 5 desire on that topic?

6 non-payment of the price in relation to tlegfer, if 6 A. Look, | -- as | said, when | was requestedrtavide

7 any? Is the transfer valid anyway and therelsbt, 7 an expert report, | was provided with docuragon. So

8 or is there no valid transfer? Can you hslpmuthat? 8 obviously | know the facts of the case, arad hwhat

9 A. It would depend on the underlying agreememtsHe 9 was at the back of my mind when | made tlzéstent.
10 transaction. 10 Q. It's now closed, but we looked at a lettewfiich you
11 MS DOHMANN: Thank you. (Pause) 11 were representing the Zarnacks --

12 MR COWLEY: If | could ask that the first repd brought 12 THE PRESIDENT: If you're going away from thisy very
13 up, and highlight paragraph 47, please. 13 anxious not to spend a very long time chasdg
14 Mr Mugisha, you give testimony here alibat 14 herrings.
15 consequence of both the arbitration awarghsld by 15 You have qualified your statement in geaph 47 by
16 the Supreme Court, and you state the ciramost were 16 the words:
17 that "the Zarnacks no longer wish to exeraig@ority 17 "... in circumstances where the Zarnackinger
18 over the company". 18 wish to exercise authority ... and the dispsit
19 To what do you cite for the principletthé&een 19 between Mr Marshall and Mr Benzinge ..."
20 established as to the Zarnacks' position reijard to 20 If one struck out all of that, would yatatement
21 whatever interest they may wish to assedRID in 21 be accurate?
22 light of the arbitration award? 22 A. Sorry, sir, can you repeat the sentence?
23 A. Let me give some context to this statement,the 23 THE PRESIDENT: If you put a line through pargdrd7 --
24 context is this. 24 A. Yes.
25 Following the judgment, the arbitratiovead and 25 THE PRESIDENT: -- beginning at the last wordhf first
Page 117 Page 119
17:11 1 its confirmation by the Supreme Courtgvedy was 17:15 1 line and ending before "it is Mr Benzings the

2 entitled to deal with either the Zarnacks arBénzinge 2 statement read, "As a consequence of therafibit

3 on matters related to NRD. And in the evkat the 3 award as upheld by the Supreme Court, it iB&hizinge

4 Zarnacks were not able to do so, there shaud been 4 who would have authority to act on behalfref t

5 no vacuum as long as Mr Benzinge was available 5 Company", would that be accurate?

6 And the reason | say this is that undeafian law, 6 A. Yes.

7 especially the Constitution of the Republi®kefanda, 7 THE PRESIDENT: It would?

8 Article 151, every individual or public autfigris 8 A. Yes.

9 obliged to respect court decisions, and ohiflenge 9 THE PRESIDENT: That is in conflict with the docemnt
10 them through procedures determined by the law 10 produced by the registry on 3rd July 2014 weahave
11 Now, with such a decision having cometitbe 11 just looked at: C-005.

12 Supreme Court, it is obvious that no vaculas expected 12 A. Yes. And like | explained, pursuant to Aid¢51 of
13 to be at the company. So this is the cometktis 13 the Constitution of the Republic of Rwantlayauld --
14 statement. 14 the registrar would be -- would have no ahdiat to
15 Q. I'msorry, the last part | missed. What tisescontext 15 update the registry accordingly.
16 of the statement, that last part? You saichs 16 THE PRESIDENT: So does it look as though somgthiust
17 obvious that nobody what? 17 have happened between the time of that aavetd
18 A. That in the absence of the Zarnacks, Mr Begezcould 18 3rd July 2014 that resulted in the registraking the
19 act on behalf of the company, and everycseweas 19 record that he did?
20 entitled to treat him as acting for the conypa 20 A. I'mnot privy to what certainly did happeAll I'm
21 Q. Well -- thank you. Are you done? 21 saying is that if the award had been predetite
22 A. Yes,lam. 22 registrar was entitled to record the contehthe
23 Q. Okay. | appreciate your explanation, butdtith 23 award, i.e. to say that the status quo béffiere
24 troubled by trying to understand. 24 transfer of shares was done should be -{dhevert.
25 Why is it that you're making a represoman 25 THE PRESIDENT: Yes.
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17:17 1 A. Idon'tsee -- 17:21 1 view.
2 MR COWLEY: It may help with this questioning ifevbring up 2 THE PRESIDENT: Can I raise the difficulty | hawéh all
3 the Supreme Court's decision so the dateabttn be 3 of this.
4 looked at compared to the registrar's actiorthere's 4 The arbitration was based upon, as | wtaed it,
5 no confusion as to which came first and wiiime 5 an arbitration agreement between the original
6 second. 6 shareholders who formed the company, andsezits to
7 THE PRESIDENT: What is the date of the SupremariCo 7 me, it's an arbitration agreement which waydgly in
8 decision? 8 relation to a dispute between shareholdehe T
9 MR COWLEY: Itis May 2nd 2014, and the documetber is 9 arbitration purports to have been betweertdigpany on
10 R-015-ENG. It should be up at the top, &lbld 10 the one side and Mr Benzinge on the other.
11 section at the very top caption. There yau g 11 I have great difficulty in seeing: (aphthe
12 THE PRESIDENT: Mr Hill, this arbitration has peeded on 12 arbitration agreement could result in such
13 the basis, as | understand it, that theqodetis in 13 an arbitration, as opposed to an inter-sioédeh
14 that amended registration of 3rd July 201rewerrect, 14 arbitration; and (b) | have difficulty seeingw the
15 i.e. that Mr Marshall has authority to acttfe 15 result of the arbitration could operate im0 as to
16 company. 16 divorce Spalena from its shareholding.
17 MR HILL: Well, in this arbitration Mr Marshalsiacting on 17 Those are the difficulties | have.
18 behalf of the Claimants. NRD isn't a party. 18 MRHILL: Yes. | wonder whether, rather thanngyto
19 THE PRESIDENT: Yes. 19 tackle all of those on the hoof, | could digtose,
20 MRHILL: So interms of representing NRD in the 20 and it may be points that we can pick udasing.
21 arbitration, NRD doesn't have a role in tHmtiation. 21 I understand the difficulties.
22 THE PRESIDENT: No, that's true. But if Mr Maadithas 22 THE PRESIDENT: Yes.
23 authority to act for the company, it can dréythrough 23 MR HILL: I'm not sure how much those difficuliiare
24 Spalena. 24 central to any issues that you're actualtydileg, and
25 MRHILL: Yes. Butas | say, it doesn't arisecause in 25 that's perhaps something that I'd like tcser and
Page 121 Page 123
17:19 1 the arbitration NRD is not a party. 17:22 1 address.
2 MS DOHMANN: Mr Hill, we follow that -- 2 Because our standing point is that thigts--
3 MRHILL: I'm sorry -- 3 this hasn't been put forward at the centi@uof
4 MS DOHMANN: -- the company into which the investnh was 4 standing point, and where it does arise islation
5 made is not a party under the BIT and in this 5 to the reasonableness of the actions in patiof
6 arbitration. We follow that very well. 6 Mr Imena, who considered he was caught betivean
7 But what is the position with Spalena, gea? 7 people with different assertions. And uniésdeing
8 Because they were meant to be the people edirad 8 said that it should have somehow been obv@mus
9 the shares. And it's very confusing. Atrii@nent it 9 Mr Imena that he could in some way disregaed t
10 doesn't seem to us to have been resolvectlaiity as 10 Supreme Court award, I'm not sure the poéattars that
11 to who exactly is the shareholder as a restitis 11 much to anything the Tribunal is actuallyidieg).
12 arbitration award, who are the shareholdes where 12 THE PRESIDENT: I think that's right. But --
13 is Spalena in all of this. 13 MR COWLEY: That's precisely our point as of Jilg 2014.
14 MRHILL: Yes. Well, as you've heard from Mr Msiga's 14 That's why we've raised that. It couldn'irbéoubt
15 evidence, his view -- and it's at 45 as a&H7 of 15 as of the day that that registrar's statemast--
16 his [expert report] -- is that the effectlud award 16 MR HILL: No, I certainly don't accept that. drtainly
17 is that the transfers of shareholdings alléied, 17 don't accept that anything couldn't be inbdou
18 the result being that there's a reversidheo 18 There is plainly, as Mr Mugisha explamsatural
19 original shareholders, who are the ZarnanHis a 19 consequence of the award and the Supremé jGdgment
20 Benzinge. 20 on it, that to the reader, at any rate, lhais t
21 That's why he says: in circumstances evtrer 21 consequence, and such that Mr Imena, for pleanvould
22 Zarnacks are not on the scene, Benzingeasan h 22 have been acting entirely reasonably in tpktie
23 authority. But obviously if the Zarnacks wen the 23 position that he did.
24 scene, the shareholdings would have revertégtm and 24 MR COWLEY: If | was permitted to finish my sente, what
25 they could take actions as shareholdergha's his 25 | was trying to say was: it certainly couldr@ in
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17:23 1 doubt what instruction Mr Imena was reeglito follow 17:26 1 acceptance of Mr Cowley's proposition.
2 as of July 4th 2014. 2 THE PRESIDENT: So far as I'm concerned, thakesrime as
3 MR HILL: Well, we don't accept that either. 3 perfectly fair.
4 MR COWLEY: (Inaudible) as it may be to him, tlegistrar 4 MS DOHMANN: So far as I'm concerned, Mr Imena bawe
5 has spoken. No action was pending as of4ihi2014 5 acted in good faith, there being conflictimgitions
6 to challenge it; none is pending now that e/&gen 6 taken, and he then proceeded in a careful enann
7 informed of. 7 That's one way of seeing it.
8 But the point was: as of a certain datir-point 8 MR COWLEY: Rather than argue it now, please e our
9 has been: as of a certain date, he was redoire 9 position is we have more to point to in Mr hats
10 follow the law and let the registrar who bpsken 10 testimony, both in his witness statementdligacht
11 speak and have effect, and -- 11 the hearings, that supports our positioniedtnew
12 MR HILL: We don't accept that for a moment, hessawe 12 exactly what he was supposed to do and hallgcsaid
13 don't accept the conclusiveness that Mr Coadserts 13 he was doing it; meanwhile, we say the rea@s!
14 of the registrar. Anything in the registeuld be 14 contrary.
15 open to challenge, and Mr Benzinge was armitcthe 15 But we'll pick up this point, both of uis the
16 material prima facie to challenge it. 16 closing. At the risk of belabouring a pdtmit you
17 MR COWLEY: | was speaking to our position, bessathat's 17 think is over, | actually had a different jpose in
18 what you asked, in rhetorical form albeit,ibwasn't 18 trying to address a couple of questions td/Mgisha on
19 a joke and it shouldn't have been rhetori€aht was 19 this topic, so for clarity's sake and to dvoi
20 our very position. The reason | spoke altasit 20 frustrating everybody that you think I'm peir@ting
21 because that's how you phrased it -- 21 an issue that we've now talked through.
22 THE PRESIDENT: Can we come back to the fundaah@oint 22 To be clear, the Claimants remained gengerned
23 which is worrying me, and that is that wheie t 23 that Mr Mugisha, as far as the record hawslsw far,
24 arbitration began on Day 1, | understood ¢ common 24 his firm and Mr Mugisha's personal repredittare in
25 ground that Spalena was the ultimate holdamgpany of 25 conflict, because the only -- certainly tst known
Page 125 Page 127
17:25 1 NRD, and that's the basis upon which wades 17:28 1 representative of the Zarnacks in Rwaruaecould
2 proceeding. And if that's not correct, treeevery 2 inform them, give them notice, talk to therowatwhat
3 short answer to Spalena'’s claim. 3 interest they may have in reasserting cootret NRD
4 MR COWLEY: It's the basis [on which] we've beeageeding 4 and doing another transaction like clarifyihg
5 as well. We thought it was an agreed faatresthe 5 shareholders' shareholdings or not -- buativice
6 hearings started. 6 from a lawyer, that lawyer would be Mr Mugisirehis
7 THE PRESIDENT: | currently would be inclined tmpeed on 7 firm.
8 the basis that it's very hard to understaadigely 8 And at the same time, the Respondentiagerest
9 the nature and effect of this arbitration alyaut 9 in continuing to breathe life into Mr Benzirge how
10 that we would proceed on the common grouatiai 10 shall | call it? -- efforts to confuse thiuation
11 3rd July 2014 the position was as statedby t 11 thoroughly. Because the Respondent belidvess
12 registrar and, as we understand it, has reahe 12 benefit from lingering confusion about histgs and
13 position on the registry ever since. Thatscurrent 13 the status of the shareholding, which releeg much
14 approach. 14 in part on Mr Mugisha's testimony about hbev t
15 MR HILL: Can we consider that? 15 arbitration award and the decision upholdtimgust be
16 THE PRESIDENT: Yes. 16 interpreted under Rwandan law.
17 MR HILL: While we do, even were we to accept ts 17 We see a very clear at least potentiaflico
18 a working way forward, | would just want toess that 18 between two clients on the same transactidnsl
19 we certainly wouldn't be accepting that liofes from 19 that's what we raised in advance of therattoh; we
20 that that it would have been obvious, saftdmena 20 were told to pick it up at cross-examinafam
21 that Mr Benzinge was wrong to be brandishitgupreme 21 purposes of going to the credibility or weitghbe
22 Court award at him and Mr Imena was in sorag nequired 22 assigned to any opinion.
23 to ignore Mr Benzinge. So it's a slightlffefient 23 And | asked the question, but we nevée ot to
24 nuance. But | want to be clear that anygtacee of 24 an answer, who Mr Mugisha purports to relyamspeak
25 us of that as a way forward doesn't carri withe 25 for the Zarnacks when representing to yoat]they
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17729 1 have no interest in taking control of ¢benpany again. 17:33 1 that could be ever be given by any lavageio
2 Because it seems to be quite possible heéfgttie 2 Mr Benzinge's role, regardless of how the esioh
3 position for one client that supports a défgrone, 3 comes out. Who is protecting that client?
4 without ever providing notice to the first. 4 THE PRESIDENT: Mr Cowley, this witness has saidey
5 THE PRESIDENT: Yes, | follow the point you arekimay 5 unequivocally that his understanding that Zaenacks
6 Mr Cowley. And if you want to ask about thpparent 6 no longer wish to exercise authority overdbempany"
7 qualification in paragraph 47, you are freddcso. 7 is derived from all the documents that ariedant of
8 MR COWLEY: Thank you. 8 us.
9 If you could bring back up the first repof 9 Speaking for myself, it seems to me netltiould be
10 Mr Mugisha at paragraph 47. 10 clearer from the documents than that theatkswere
11 | apologise in advance for the awkwardrés 11 not interested in the company, because ttignolents
12 phrasing of this, because it's going to contewith 12 state that -- and this has never been clggiter they
13 an awkward negative. But, Mr Mugisha, who/do 13 sold their interest in the company yearsyaaals ago.
14 purport to rely upon in informing the Triblio&the 14 And if they had got on to this witnesd anid,
15 Zarnacks' lack of wish to exercise autharitgr the 15 "Well, we would like to get the company baak"if
16 company? 16 they'd got on to this witness and said, "Uét heard
17 A. Mr Cowley, I've already answered your questmsay 17 that it's suggested we could get the compaaly, but
18 I am privy to the purpose of this case orbémss of 18 we don't want it", then this withess woulgéold us
19 information provided to me in the documeais] that 19 that that was the basis of his statementhasa't
20 is -- on the basis of which | made this steet. 20 said so; he said that it was based on thendlerts.
21 Q. Please provide the name of the person upomwlou're 21 MR COWLEY: But that's the problem, Mr Presidef sorry
22 relying in making that statement. 22 I'm not being clear.
23 A. I have told you: | am relying on documenttthwas 23 But all of what you just said, | undenstaf
24 made privy to when | took on the assignmeprovide 24 someone can confirm that the Zarnacks wévenied,
25 this Tribunal with an expert report. 25 told about the ruling and advised as to ¢teted
Page 129 Page 131
17:31 1 Q. Please identify the documents. 17235 1 transactions, not just the ones discusgdiae
2 A It's the Memorial, it's the Counter-Memoritls 2 arbitrator but the related transactions trey e
3 basically these judgments. That is whati¢debn. 3 impacted if that ruling is not dealt with. akimay
4 Q. lasked a poor question. | cut it short;digtin't 4 cause liability to Mr Benzinge. Because tiseaspects
5 have. 5 in the transaction -- and we raised it inmootion --
6 Please identify the document or documgatisyou 6 as to the change in shareholding positiongtwh
7 point to and rely upon for the information abthe 7 definitely would have some effect as to therstof the
8 Zarnacks' lack of a wish to any longer exercis 8 money that resulted from the transaction.
9 authority over the company. What do you pturds the 9 So if Mr Benzinge has benefited by thenZaks not
10 source of that statement? 10 being informed, not taking action to addiesst
11 A. Look, I've provided you with the context, ghdt's it. 11 taking action to revive the effectivenesthefprior
12 I mean, | don't have any other answer for you 12 transaction, because of the silence of thigdawho
13 MR COWLEY: In light of this effort to try to get direct 13 has an obligation to tell them, and that ey now
14 response, and based on the clear concera lhayer 14 representing a party that benefits, along wit
15 with presumably a lingering obligation tdeit 15 Mr Benzinge, from them not knowing and néirtg.
16 a current client, or at least a former clfentvhom 16 an action, that's the concern.
17 he had responsibility or his firm had resytuility in 17 MS DOHMANN: Mr Cowley, hold on.
18 a transaction, knowing about material chdnyge 18 You have had this expert statement fer ov
19 an action of the Supreme Court affecting vieay 19 two years. If you had the concerns you'se ju
20 transaction, knowing that he holds the inftfom and 20 expressed, you could have written and skliayé& you
21 perhaps his client does not know aboutitn lvery 21 informed the Zarnacks about their not having
22 concerned about not being able to confirremgthe 22 an interest?", and so forth. You are effettimaking
23 answers that we're permitted to hear, tieatlibnt 23 accusations of professional misconduct rigka,
24 who he's telling the Tribunal has no inteirest 24 dealing with a conflict of interest with anet former
25 something, which may be very material todpi@ion 25 client that Mr Mugisha had. And it is nofdre us,
Page 130 Page 132
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17:37 1 this kind of point. It is a point thateded to be 17:40 1 | have no further questions.
2 resolved, if it arises really, differently and 2 THE PRESIDENT: Could you then please carry oh wtur
3 elsewhere. 3 cross-examination.
4 | speak for myself, of course. But | di see how 4 MR HILL: | think Mr Cowley said he has no further
5 we can deal here within the question of segei 5 questions. And | have no re-examination.
6 non-disclosure in relation to which theredsoz 6 THE PRESIDENT: I just have one or two questioddike
7 evidence and it's not a problem for us. 7 some help on.
8 Our position is that we have an expeftant of 8 (5.40 pm)
9 us who ought to speak, and does speak, altatt w 9 Questions from THE TRIBUNAL
10 Rwandan law provides in relation to contractd mining 10 THE PRESIDENT: Could we have the contract bpldgse,
11 concessions and so forth. That is what wéomking 11 C-017.
12 at. And we are also looking at the arbibraward. 12 You said, Mr Mugisha, that the questibwioether
13 We are not looking at Mr Mugisha's formeests and 13 there was a positive evaluation of the falitgistudy
14 whether he has fulfilled his obligations tosigathem. 14 was in the entire discretion of the minisiethat
15 And | reiterate: | speak for myself. 15 right?
16 MR COWLEY: And I will not belabour the point.appreciate 16 A. Yes, that's right.
17 what you said. | just want to remind theblinial: we 17 THE PRESIDENT: Does it follow from that that claim could
18 did raise it in writing in a motion. We fét 18 be brought -- no valid claim could be broughtoreach
19 completely inappropriate to then take diestion with 19 of contract if the minister said, "I'm notisied"?
20 Mr Mugisha, or otherwise take direct actiorffect 20 A. Thatis right, sir.
21 the record, having raised it, and the intsnave 21 THE PRESIDENT: Thank you.
22 received as a result of our motion was teeriin 22 It may well no longer arise, but | wolike to
23 cross-examination. 23 just look with you a little further at thigb#tration
24 So while | appreciate your position,dtjwould 24 award.
25 like to remind you as to the reason why veeigjit we 25 Could we have R-009, please. Theséhare t
Page 133 Page 135
17:38 1 were following the instruction as exagtlyat you 17:42 1 memorandum and articles of associatid#Rid. Have you
2 wanted us to do and how you wanted us to putsu 2 looked at this before?
3 | wouldn't have done it -- 3 A. Not lately.
4 MS DOHMANN: The objection you raised before was 4 THE PRESIDENT: No. Well, you will see that itiisthe
5 an objection of lack of independence on tteisttaat, 5 form of an agreement between initial sharedrsicand
6 allegedly, Mr Mugisha had acted for NRD. Amdmade it 6 we can see the capital they are putting dptiole 6,
7 very plain in evidence presented to this Thduhat 7 the Zarnacks and Mr Benzinge --
8 he had acted not for NRD but for the Zarnadisat was 8 A. Yes, that's correct.
9 the point then raised. What was not theredaiss what 9 THE PRESIDENT: -- as to the memorandum and astiof
10 you have produced this afternoon by waylefjation of 10 association.
11 non-disclosure to a former client. 11 A. Yes.
12 MR COWLEY: I have nothing further to say. I'mkitrying 12 THE PRESIDENT: And if you turn to Article 30:
13 to antagonise the Tribunal. | thought we rtaéskd it 13 "All disputes involving the Company sHalit be
14 appropriately. 14 brought to the attention of the general mgeind when
15 And our point is not to accuse him ofihg\done 15 the general meeting fails to resolve theenaitt
16 something wrong. | simply try to raise tlenpthat 16 shall be referred to the arbitrator agreazhuyy the
17 he can't serve in a position where he has two 17 parties."
18 potentially competing obligations. He simpan't do 18 Does Rwandan law help at all with degidirho the
19 it. 1'm not suggesting he did something vgrotim 19 parties are, or is that simply a matter of
20 suggesting he should not sit in a positioprelit's 20 interpretation of the agreement?
21 even possible. Even if he does everythiglg rhe 21 A. It's a matter of interpretation of the agreat But
22 shouldn't be opining on the effect of the Bege 22 again, this is a matter that was presentactturt;
23 arbitration award at all. 23 the court did take a decision. And so itstiigeally
24 That was our point; nothing more. I'adait, and 24 matter what opinion anybody has on the raliogce it
25 | respect whatever decision the Tribunaldssn it. 25 becomes a court decision, then it is what it
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17:44 1 THE PRESIDENT: Who would the court decisiomdB 17:48 1 MR HILL: I'm not in a position to do so nownust say.
2 A. It does bind every individual and public auttyo 2 MR COWLEY: Certainly not.
3 THE PRESIDENT: Sorry? 3 MR KAPLAN: What they are but ... you know.
4 A. Itdoes bind every individual and all public 4 MS DOHMANN: Can | just say that it will be helpfo the
5 authorities. 5 Tribunal to have the parties look through the
6 THE PRESIDENT: So even if the shareholders wetgarty 6 transcripts not only with regard to transeriperrors,
7 to the arbitration, it could divest them ddith 7 but even slips of the tongue and so on, wivielhave
8 ownership in the company? 8 noticed. And it will be important to havearect
9 A. Yes, | think the only -- the challenge heréhist, for 9 record of everything. So we would be gratéfuthat.
10 reasons which I'm not privy to, the courtfitid that 10 MR COWLEY: Could | suggest three weeks? | dohawe the
11 all the actions for notification of all tharfies 11 next week available at all. So three weebslavbe
12 involved were taken. And | don't know whappened for 12 preferable from our end.
13 the proceedings to go on in the absencé thfeal 13 MRHILL: Yes, that's fine from our end.
14 parties concerned. 14 THE PRESIDENT: Very well: transcript correctiomishin
15 THE PRESIDENT: Can you understand how this izt 15 three weeks.
16 agreement could give rise to an arbitratietavben one 16 Any other business?
17 shareholder and the company? 17 MR KAPLAN: There would be cost submissionshidge flow
18 A. ltis very possible, yes. 18 from the date of post-hearing briefs. Bsbahe
19 THE PRESIDENT: Can you explain how? 19 dates can be confirmed at a later date;dheyalso be
20 A. Because once the company is incorporatedat 20 confirmed now. I'm just raising it, since'reeall
21 becomes an entity in itself. And the dispas®lution 21 together.
22 mechanism in the articles does apply to ¢inepany, as 22 MR HILL: I wonder if that can be left for agreent between
23 well as to its shareholders. 23 the parties. I'm sure there won't be --
24 THE PRESIDENT: | don't think it's profitable parsue this 24 THE PRESIDENT: I'm sure the parties can agree tifes,
25 any further. | don't know whether eitherrtsel wishes 25 well, we'll leave that to you then.
Page 137 Page 139
1747 1 to ask any questions in relation to this? 17:49 1 Right. Well, it just remains to thaikthree of
2 MRHILL: Not from me. 2 you and wish you a good evening.
3 MR COWLEY: No further questions. 3 MRHILL: Thank you very much, Mr President.
4 THE PRESIDENT: Very well. Thank you very much jour 4 MR COWLEY: Thank you.
5 assistance. You are now free to go. 5 (5.50 pm)
6 MR MUGISHA: Thank you. 6 (The hearing concluded)
7 (The witness withdrew) 7
8 THE PRESIDENT: Housekeeping. 8
9 Post-hearing briefs. You've agreed orsite of 9
10 these; have you agreed on the timing? 10
11 MR HILL: Yes, the timing is actually in one diet 11
12 procedural orders: it's six weeks. 12
13 THE PRESIDENT: Six weeks. 13
14 MR HILL: It's been suggested to me that six veesdtually 14
15 expires on a Wednesday, and it might be Islertsi make 15
16 it six weeks and two days, so it expireshenRriday. 16
17 THE PRESIDENT: Seems sensible. Mr Cowley? 17
18 MR COWLEY: Agreed. 18
19 THE PRESIDENT: Mr Kaplan, can we draw up an otd¢hat 19
20 effect. 20
21 MR KAPLAN: Yes, indeed. | will confirm this imy daily 21
22 email. 22
23 THE PRESIDENT: Good. 23
24 MR KAPLAN: Additionally, would the parties like confer 24
25 now or later regarding transcript correctjaiany? 25
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