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12.01 1

Page 2

Tuesd28th June 2021 12:05 1 work conducted by NRD, and that is -- thas in 2009.
2 (Transcript times are British Summer Time 2 So my statement here that | expected tbesonduct
3 (12.01 pm) 3 extensive sampling is based on best indutindard.
4 THE PRESIDENT: Have we any housekeeping to déhlvefore 4 You cannot conduct proper exploration by adlecting
5 the witness returns? 5 100 and a few samples in an area of more than
6 MR COWLEY: No, your Honour, not for Claimants. 6 30,000 hectares.
7 THE PRESIDENT: No? 7 Q. Sothe 2009 letter you referred to was thesgs/after
8 MR HILL: No, nothing from the Respondent. 8 the contract was entered; correct?
9 THE PRESIDENT: Very well. Then please invite titness 9 A. You are right.
10 back. 10 Q. Yes.
11 MR WATKINS: Okay, bringing him in now. 11 A. And at that time the minister was remindirigD\that
12 (12.02 pm) 12 they just have a short amount of time remaibiefore
13 MR EVODE IMENA (continued) 13 the end of their contract, and he was telliregn that,
14 Cross-examination by MR COWLEY (contidue 14 "Look, you didn't perform™.
15 Q. May we bring up the first witness statemémfiolmena 15 Q. If we could bring up C-017, and down the dotthere's
16 and go to paragraph 12, please. 16 "Rights and Obligations of the Parties": & eould
17 Mr Imena, do you recognise that this gaaph is 17 highlight that, Article 2, all the way to thettom.
18 addressing the NRD November 2010 applicati@hsome of 18 In fact, the actual contract signed leyphrties
19 your criticisms of that application? 19 doesn't talk about a level of establishirsgrees.
20 A. Yes. 20 The actual contractual language is:
21 Q. Focusing your attention on the criticism thegins 21 "Make a geographical demarcation of the
22 here of the exploration of reserves; do yemiat the 22 perimeters ..."
23 beginning you're talking about that there? 23 A. Thatwas one --
24 And now if | could ask you to go ontogmmaph 13. 24 Q. Sorry, let me finish the question. Thatsdantract
25 You say here: 25 provision you say gives rise to the expemtayiou set
Page 1 Page 3
12:03 1 "In order to meet the requirementhefContract, 12:06 1 out in paragraph 13 of your witness statefrcorrect?
2 I would have expected NRD to have collectedisands of 2 A. Not correct. This obligation, you are jusbsing me
3 samples for this given area." 3 one point. But there are other obligations.
4 Then you go on with further criticisms. 4 Q. Let's goon tothe next page. Sir, items 2,81d 5
5 You'll agree that you weren't -- your fiosi with 5 do not talk about establishing the level skrees to
6 MINIRENA in -- excuse me, | started the quasti 6 the detail you talk about in paragraph 13cafry
7 incorrectly; | need to restate it. 7 witness statement; correct?
8 You'll agree that you were not workingthINIRENA 8 A. Not correct. If you look at point number Bey say
9 when this contract was first entered by théigs 9 that they should:
10 correct? 10 "Provide evaluation reports of reservasthe
11 A. Correct. 11 feasibility study after 4 years."
12 Q. So you'll agree when you're talking here tijpour 12 Q. And --
13 expectations, what you're talking about imesmne 13 A. Soto conduct evaluation reports of reseryvas,
14 coming after the fact and saying how you wanterpret 14 conduct extensive geological, geophysicalclhyemical
15 it yourself, not as the party that actuatigatiated 15 work. You conduct sampling, you conductiddl, you
16 it but how you want it interpreted now; cetfe 16 conduct the geotechnical studies, you corfahancial
17 A. No, | don't agree. 17 studies. It's a whole bunch of studieswhiatead
18 Q. Okay. You will agree though, sir, you've erefound 18 you to reserves calculations and feasitstingy, and
19 anywhere in the NRD file any communicatiamniranyone 19 for that you cannot just collect 100 andva$amples
20 at MINIRENA to NRD stating this expectationta what 20 and think that you will get there.
21 the contract requires in order to meet tipdoeation 21 And in fact --
22 of reserves requirement; correct? 22 Q. Sir--
23 A. Not correct. In 2009, if | remember welletthen 23 A. Sorry.
24 Minister Bazivamo, Christophe, wrote to NR{plaining 24 Q. If MINIRENA wanted to impose all the requirents you
25 that the ministry was not satisfied with #meount of 25 just listed, it could have set them out e ¢bntract
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12:.08 1 and asked NRD if it would agree to therB(06. But it 12:12 1 115 samples from all five were taken. t Ehaply
2 did not do so; correct? 2 wasn't true, is it?
3 A. Not correct. If you are a miner or if you are 3 A. It's true, my assertion is true. | don't eékac
4 a geologist and someone tells you, "Go anevdtuation 4 remember the page where they state that tilgy o
5 of reserves", you understand that you wilthda. It 5 collected 100 and a few samples.
6 is a technical term that encompasses all thioskes. 6 Q. You--
7 Q. If we could bring up C-035, please. 7 A. And in fact, the fact that they conducted
8 C-035 is the 2010 application; do youtbes, sir? 8 a non-exhaustive study led them to instalbatghat
9 A lIseeit. 9 had never gone operational. The plant faddae
10 Q. Now, if you could go to pages 101 and 102. 10 operational because they failed to condymtogypiate
11 To the Tribunal, just so that you're aygou're 11 studies before installing that plant. Anel th
12 not on mute. | don't know if you expect éds don't, 12 government wanted them to conduct propefestus that
13 but | thought | would point that out. 13 they can install adapted plants to thesauress.
14 A. Sorry, | couldn't hear. 14 Q. Sir, you do know that in this applicationytlesplain
15 Q. 101 and 102. There's actually an analysistifamite 15 not that they missed wolframite where theilt the
16 in this application which leads to an estargt 16 plant, but that they built the plant in aeaawhere
17 reserves; correct? 17 the secondary reserves of wolframite were not
18 A. This is an estimate of just one deposit, thede are 18 sufficient, but needed to be run off beftwytreached
19 the scree deposit. It means these are n&migs of 19 the primary reserves of wolframite, which \dahen
20 old activities. And if | may remind you, thevere 20 feed the plant over time; you know that trexyorted
21 given five concessions and they only condlcte 21 that to MINIRENA, correct?
22 estimation of tailings resources in only deposit, 22 A. Actually, sir, you are confirming what I'mysag. If
23 which is less than 20%. 23 they had conducted proper studies, they wuaNe never
24 Q. So would you agree with me that it contamsstimate 24 installed that type of plant there. But tfegled to
25 of reserves of wolframite? Can you agree? 25 conduct proper studies and then installeshandy plant.
Page 5 Page 7
12:10 1 A. Ican agree. 12:13 1 Q. They reached the opposite conclusion:aveit time the
2 Q. Okay. 2 primary reserves were sufficient so that wihery
3 A. Butifl can add, this is just for one conéessand 3 reached them, the plant would be very prodecand
4 it's not even the primary resources. Thesehar 4 that's why they invested their money in thahpin
5 tailings, the remainings. 5 that location. They told you that in thisaoep
6 Q. If one were to read your witness statemera,voould 6 correct?
7 come away with the belief that NRD never redciny 7 A. Not at all, sir. That plant was designednocgss
8 estimate of any reserve; isn't that correct? 8 scree material, not primary wolframite materia
9 A. It's not correct. | clarified in my reportscain my 9 Q. You do understand that the people who wraseréport
10 statement that they did good preliminary work 10 and invested in the plant knew better thanwiat they
11 preliminary works. But they didn't do expett 11 intended to do and how they intended to feeglant;
12 extensive works. 12 you will agree with that, correct?
13 Q. If we could blow up, on page 102, the refeeeo scree 13 A. | hoped they knew better than all of us. But
14 samples. I'm going to pull up myself aneclir... 14 unfortunately | was sad to see that themtali#in't
15 5.2. 15 work. So that is a disappointment thatlll f&tél.
16 As you pointed out, this section is awefferring 16 Q. And --
17 to one concession area; correct? 17 A. We thought they were very good, but in the e were
18 A. You are right. 18 disappointed.
19 Q. And it's only referring to one portion oftha 19 Q. And rather than report what was actually sattie
20 concession area; correct? 20 application about the timing and what it vebtalke to
21 A. You are right. 21 reach the primary reserves that the plantowasto
22 Q. And it says just in that area, there wereskEsfiples 22 serve, you reported a conclusion that thet plas
23 taken; correct? 23 built where there would never be any reseriésmt was
24 A. You are right. 24 contrary to what NRD was saying its intergiand
25 Q. Now, you say the entire application shows ahéy 25 expectations were; correct?
Page 6 Page 8
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12:15 1 A. Canyou repeat, please? | didn't get gaggestion. 12:18 1 Do you see that?
2 Q. Your witness statement, rather than report WRD 2 A lseethat.
3 actually said its expectations were long-ternerms 3 Q. You didn't request them, did you?
4 of the supply of wolframite from the primasserves, 4 A. ldidn't have to request. They were supptsed
5 simply reported that there was never goirggtany to 5 Q. Did you request them, sir?
6 support the plant and it was all a mistakbat® how 6 A. ldidn't have to request them.
7 you described the application; correct? 7 Q. Didyou?
8 A. | described the application as a very prelamynvork. 8 A. ldidn't have to request them.
9 And in fact in this 5.2 paragraph that yousirewing 9 Q. You're not aware of anybody at MINIRENA rediresand
10 me, you see yourself at line number 4 trestimples 10 reviewing the detailed analyses of the woifta
11 were put in rice bags. And sir, if a compangerious 11 samples that are offered, are you?
12 enough to invest in a mine, they would net nirse 12 A. The report that was submitted to MINIRENA vesmugh for
13 bags: they should bring proper bags and aoepiwork. 13 us to identify that they didn't perform well.
14 So this is another sign that their works juas 14 Q. Now, if | could ask that this be brought dcawa we
15 preliminary and superficial. 15 start at page 101.
16 Q. Sir, I'm going to ask you one last time. Ydegided 16 This section 5 on page 101 starts therrépthe
17 when writing in your witness statement natejoort 17 2010 application of NRD's "Resource and Reser
18 NRD's actual expectations about hitting prinmaserves 18 Estimations”; do you see that?
19 of wolframite, and instead simply reporteel th 19 A Yes, | see that.
20 conclusion that there would not be any waolita to 20 Q. Okay. So you'll see just from the first éhbeillet
21 feed the plant; that's how you chose to desthis, 21 points that the only estimates were not se@Eamite
22 correct? 22 at Rutsiro. They -- right, in the first céeipf
23 A. No sir, not correct. 23 paragraphs -- summarise some estimateseafmiherals
24 Q. And you will agree with me that when you \ergour 24 at other locations; correct?
25 analysis in 2012 of the NRD application, yonducted 25 A. Correct.
Page 9 Page 11
12:16 1 no independent analysis of the reservessgts; 12:19 1 Q. Okay. If I could ask now that that beugtat down and
2 correct? 2 just scroll the pages from 101 to 115.
3 A. My mission was not to conduct an independeatyasis of 3 MR HILL: | wonder if the pages could be scrolleulthe
4 reserves. Actually, NRD's mission was to cahd 4 witness saying when the pages could be turatter
5 an analysis of reserves. My mission was &uate the 5 than the FTI person, please. If we go batkédo
6 report. 6 beginning, and the witness should say whenrbatly
7 Q. Could I ask you to please focus on my question 7 for the pages to be turned.
8 A. Yes,sir. 8 MR COWLEY: I'm not asking him to talk about ariytioe
9 Q. When providing your analysis, you conducted no 9 specific contents, I'm not going to ask hiresjions
10 independent study of the reserves at Rutsiroect? 10 about the language. I'm just making thellsogo
11 A. I agree with you. That was not my job. 11 an effort to essentially turn the pagesweite all
12 Q. And you've never conducted an independettsinaf 12 sharing, to see how long this section goesTdmat's
13 reserves at Rutsiro as of the time that yaienyour 13 the purpose of it.
14 witness statement; correct? 14 MR HILL: Well, if that was only the purpose, yoauld have
15 A. You areright. That was not my job. It idRRD's job 15 just said it's however many pages long. Mainly are
16 to conduct evaluation of reserves; it wasmejob of 16 wanting to say something about the content.
17 the ministry. 17 MR COWLEY: If you would allow me to conduct the
18 Q. Now, 5.2, the discussion of the samplingsaaradyses 18 questioning. It would have been over if dsw't
19 of the wolframite at Rutsiro, near the botmithat 19 interrupted.
20 paragraph it says the concentrate that takyftom 20 Can | just ask that the pages go un8l 11
21 their samples was dried, weighed and anaipséérmany 21 Sir, you'll agree that your summary @ HRD
22 at Starck's headquarters. Do you see that? 22 provision of information about work done tmduct
23 A. |see that, sir. 23 analyses and estimates of reserves at itessions
24 Q. And in the application they say: 24 was very unfair in focusing on one or two bsections
25 "The detailed results are available guest." 25 of these 15 pages of various reports/andsmsnaries
Page 10 Page 12
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12:22 1 of work done at all the concessions? 12:25 1 A. |1 donot agree. The contract said it gjpadly, that

2 A ldonotagree. If | may clarify, expectirat 2 they need to do estimation of reserves andumn

3 a detailed resources evaluation report waidtije 3 a feasibility study, and they failed to do so.

4 made by 15 pages of unclear images would tye very 4 Q. Are you even familiar with the type of techogy that

5 wrong. So this is just a superficial underdiag of 5 went into the modelling of the different layend

6 the reserves. 6 images of the geography at the various coimwess

7 And in fact the people who made this repwade it 7 the NRD application?

8 clear themselves that their plan for 20110b72was to 8 A. Yes, | read that report.

9 do estimation of reserves. Actually they know 9 Q. Right. That was the most advanced techndlagy
10 themselves that they never conducted pragpienation 10 analysing below-grade reserves that they w&rg in
11 of reserves, because they were planning smddut 11 that report, isn't it?

12 the government gave them four years to dpdhna they 12 A. If they believe that this was the most adeanc

13 failed. So it is written in this report. 13 technology, it's a good sign that they refaied to

14 Q. If we could go back to the witness statement, 14 understand what is mining about.

15 paragraph 15, and highlight paragraph 15. 15 Q. Okay. In fact, Starck is itself a comparly/dti

16 Again, sir, here you are saying what the 16 experts on analysing reserves to invest mngiand

17 expectations were of the contract that wéered prior 17 acquisition of reserves around the worldt ish

18 to your starting with MINIRENA, and you say f 18 A. Idon't want to dispute anybody's abilityt Bon just

19 an estimate of reserves, you expected: 19 giving you the facts, sir. And the facthattthis

20 "... a recognised expert setting outgssibnal 20 company failed to implement its contractudigations.

21 and detailed study of the level of minerakrges at 21 Q. You can't identify any other applicant, fallog the

22 each site." 22 initial exploratory licence phase, that subedi

23 Do you see that? 23 estimates of reserves meeting the expecsayimn

24 A. |see that, sir. 24 identify in your witness statement of thoutsaof

25 Q. Now, you'll agree you could not find anywhieréhe NRD 25 samples and independent, recognised expetditying
Page 13 Page 15

12:23 1 file such a communication of expectationNRD at the 12:27 1 the specific reserves in the location,yzar?

2 time the contract was entered, could you? 2 A. Ican, quickly, for the sake of an examplaitdRgo

3 A. The contract was very, very clear at point hanb: it 3 collected 4,000 samples in just one tunneid Another

4 required NRD to do evaluation of reserves and 4 example, and | would be pleased that you camdevisit

5 a feasibility study. For any mining professib for 5 that mine: it's New Bugarama mine. They et

6 any geologist, you understand immediately what 6 an estimation of reserves, they installedpplaots,

7 "evaluation of reserves" means. 7 and those plants are fully operational. Yan come

8 Q. And they did what they understood and subchttteir 8 and see them.

9 report, but you said: no, it wasn't a recogphisxpert, 9 Q. Ifthose reports included the estimated resensing
10 and that's what you expected. 10 your expectations, you would have attacherhtto your
11 And I'm asking you: can you agree withthae the 11 witness statements and pointed to them amp@za,

12 contract you just pointed to does not saytemy about 12 wouldn't you?
13 a recognised expert setting out this an&ly¥ieu left 13 A. If you are willing to get those reports, trean be
14 to the contracting party, NRD, to provide dnalysis 14 shared to you. But they have no matter teitto NRD.
15 it saw fit; correct? 15 Q. You had the reports available to you; cofrect
16 A. Ido not agree. In this report you are simgwie, they 16 A. | have many reports available to me.
17 clearly say themselves that they failed tthéo 17 Q. And these reports, you say, followed youreesations;
18 evaluation of reserves, and they were applgatually 18 correct?
19 to renew the exploration licence so that t@tinue 19 A. They followed my expectations.
20 and -- 20 Q. Butyou didn't attach those reports to yoitmess
21 Q. Do you remember my question? | simply askedwhether 21 statement, showing them as examples, did you?
22 you could agree that the contract doesn'tiorehaving 22 A. If lwas -- if | had been given the opportyrtb give
23 to hire some outside expert; you left to NRIPwhat 23 all the files that | had in my hand, | woblalve done
24 form it would submit its estimation of resesy Can 24 so. But | focused on what was essentialR®N
25 you agree with that? 25 maitters.
Page 14 Page 16
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12:29 1 Q. Ifwe go back to -- I'm sorry, it's alrgagh. You had | 12:33 1 what they intended to do.
2 it up, | apologise -- paragraph 15 of youness 2 But my statement says that they neverwced
3 statement, the bottom three lines, you say tha 3 environment impact assessment, and this isator
4 "Additionally, there was the problem théeD had 4 because here there's no way where they sathéya
5 obtained an environmental impact assessméot .. 5 completed environment impact assessment égeth
6 an ore dressing plant at Rutsiro (which navéact 6 concessions. So this is not the same.
7 operated) and an abbreviated (and inadedabepr 7 Q. Can | now ask that we turn to page 143.
8 Nyatubindi ..." 8 At page 143 of NRD's 2010 application heghe
9 Then it carries on: 9 environmental impact assessment report fasiFRut
10 "... but not for any of ... the other cession 10 plant; correct?
11 areas." 11 A. Correct.
12 That's a criticism you lodge of the répor 12 Q. That environmental impact assessment remair/ou say
13 inadequate environmental analyses. And gguhere 13 wasn't included is actually 80 pages lonién
14 are only two aspects of an environmentalysaiall 14 application; correct?
15 submitted by NRD; correct? 15 A. This environmental impact assessment isfqusine
16 A. Can you repeat your question, please? 16 plant in Rutsiro; it's not even for the Rutsi
17 Q. You criticise the environmental analysishie t 17 concession.
18 application, and in doing so you identify NB®having 18 Q. Sir--
19 provided only these two environmental disicussand 19 A lItsnota--
20 analyses at all; correct? 20 Q. My question was --
21 A. Actually what | said, and it is clear in ngtement: 21 A. Yes, please.
22 NRD had been given five concessions. Théy on 22 Q. -- this environmental impact assessment tepoers
23 conducted an environmental impact assesdoreme 23 the next 80 pages, approximately, of theiegimn; is
24 plant, not even one concession, and an abledv 24 that correct?
25 assessment for one deposit. 25 A. I don't remember the number of pages it has.
Page 17 Page 19
12:30 1 So they didn't provide environmentactpassessment | 12:34 1 Q. Could | ask that we go to the end ofgbigtion.
2 for the five concessions. That is what I'mtizsing 2 | believe -- let me find it myself. (Pause)
3 in my statement. 3 MR HILL: Just while Mr Cowley is looking, his dir
4 Q. If we could go back to C-035 and start at fi2fe Do 4 guestion said:
5 you see 6.5, near the bottom, sir, "Proposgivity 5 "[The] environmental assessment repoybu.say
6 Plan in Environmental Mitigation”, over thexhe 6 [is]n't included ..."
7 five years as of then? Do you see that, sir? 7 I'm not sure Mr Cowley meant to say thatause
8 A. Yes, I'mreading it. 8 the witness statement does say in terms diotthem of
9 Q. If we could go back, it continues. So wesivé to -- 9 paragraph 15 that the environmental impaetsassent
10 it's not just this one section. I'm goingsk you to 10 for the ore dressing plant was made. Sathgthave
11 put the pages upside by side. It startsage 121, 11 been a slip by Mr Cowley.
12 section 6.5, and it goes through page 124. 12 MR COWLEY: No, | picked up on his prior answer.
13 Are you ready to turn the pages, sir? 13 It goes to page 223, does it not, sir?
14 A. Yes, please. 14 Do you agree that the environmental ihpac
15 Q. Canyou put pages 123 and 124 up side by side 15 assessment within the application goes ety to
16 So you'll agree that over the pages eavby 16 the last page with content on it of the re®@23? If
17 section 6.5, in fact NRD, in its 2010 apiima, 17 you could ...
18 discussed the environmental mitigation pfandlemba, 18 A. ldidn't get your question, but I'm seeingehieis
19 Rutsiro and Nyatubindi over the next fivergeand 19 written page 80. So | don't really get wat're
20 then mentioned briefly general intentionstfoee 20 asking to confirm.
21 other periods of the concessions, Giciyeggahnd 21 Q. Could I ask FTI to go to page 223. Thatsléist page
22 Mara; correct? 22 of the environmental impact assessment thes it
23 A. Not correct. Actually here they are sayingtthey 23 page 80; correct?
24 planted trees in Nemba; they constructedraida 24 A. |think so.
25 Nyatubindi; and Giciye, Sebeya and Mara, treysaying 25 Q. Now if I could ask FTI to bring up C-036.
Page 18 Page 20
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12:37 1 Sir, in addition to the environmeriabact 12:41 1 assessment. It's not an environment ingsaessment
2 assessment report within the application, NiRiD 2 study. It's justa --
3 submitted to MINIRENA the environmental impact 3 Q. Canwe go back to --
4 assessment for Nyatubindi; correct? 4 A. --it'sjust a (inaudible) information.
5 A. You are right. 5 Q. I'm sorry, if you didn't hear me, can we goko@
6 Q. And that's this document? 6 Exhibit C-043.
7 A. Ithink so. 7 So the letter we were just looking at, yecognise
8 Q. Now if I could ask that C-043 be brought up. 8 as -- I'm sorry, | must have called up thengrone.
9 As part of its application process andrafits to 9 I'm sorry, | said the wrong number. C-036.
10 discuss it with MINIRENA, NRD submitted in dember 2011 10 You recognised the letter that we wesé falking
11 an updated environmental mitigation repart fo 11 about as transmitting to all those individuais
12 Nyatubindi; correct, sir? 12 report; correct?
13 A. | see that mission report. Yes, | can see it 13 A. You are right.
14 Q. That's C-043; correct? 14 Q. And it asks at the end of the letter thaeetgoon the
15 A. Yes, | see that report you are showing me. 15 Respondent's side, experts from Rwanda atakiles
16 Q. May I ask that C-044 be brought up. 16 that were involved in the concession areprdgide
17 C-044 is a letter from NRD transmittihg tipdated 17 experts and work on development of a roavtbald be
18 environmental impact assessment for Nyatulnnd 18 utilised to conduct further anticipated reragdn
19 a number of parties, and it concludes, ors¢loend 19 work.
20 page, asking, on their end, others [who] ednkith NRD 20 So the letter ended by saying, "We wamidrk with
21 to continue to push forward by discussingnne steps 21 you so we can continue our remediation egpikentify
22 with experts as to road access, so furtimeedetion 22 experts and work with us". That's how thieeteended,
23 efforts can continue at that facility; cotresir? 23 right?
24 A. Sorry, | didn't understand your question. 24 A. Thatis what I'm reading. Yes, you're right.
25 Q. Thisis the transmittal letter of the updated 25 Q. You're not aware of anyone ever doing thdt an
Page 21 Page 23
12:38 1 environmental impact assessment repolNyatubindi; 12:43 continuing to work with NRD on that issaeg you?

1
2 correct? 2 A. ldidn't get your question properly.

3 A. Socan | be given some time to read thisrigftgou 3 Q. Nobody on Rwanda's side came forward with e
4 want me to confirm anything? 4 their own, worked with NRD to continue to eoqel the
5 Q. Please. |didn't think -- | just asked yothdt's 5 siting of the road for additional remediatefforts by

6 what it is; | didn't cut off any attempt tcackit. 6 NRD,; correct?

7 So, yes. (Pause) 7 A. This letter was addressed to the mayor, notytself.

8 A. Yes, | finished reading. 8 So | don't know what happened after this leties

9 Q. Soyou recognise this is the transmittal efupdated 9 addressed to the mayor of the district.

10 environmental impact assessment report fatiNbndi; 10 Q. That's what | was asking. You're not aw&engbody
11 correct? 11 actually working with NRD, in response toléier, to
12 A. What | recognise is that they are transngttrreport 12 do what it asks, right?
13 to the mayor and asking an expert from theidi to 13 A. It's not as simple as you're suggestings Titer
14 come and assess the work done by NRD at biyatiyiand 14 was addressed to the mayor of the distmct yau're
15 asking an expert, an engineer, to come are agth 15 asking me to confirm something for which hdhave
16 them where the maintenance of the road shmuttbne. 16 any information. | don't want to speculatevas not
17 And this is in no way in contradictionthvivhat 17 there and | was not the recipient of thestett
18 | said in my statement. | said -- 18 Q. If I could ask to go to paragraph 58 of Meha's
19 Q. I'm not asking to argue with you about amghjet, and 19 witness statement.
20 I'm not asking you to argue with me abouttetar point 20 In paragraph 58 of your first withesdestzent,
21 you want to make. | just asked you: do ymognise 21 sir, you talk about Rutongo's applicatioro you see
22 that this transmittal letter forwarded toth#é 22 that testimony?
23 parties shown here the updated environmengelct 23 A. Yes, | see that.
24 assessment report for Nyatubindi? 24 Q. Now, Rutongo as a concession, that's Tintbeas
25 A. Not as you're mentioning. It's a rapid eowmental 25 applicant; correct?
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12:45 1 A. Sorry, can | be given a minute and gouphothe 12:49 1 application from Tinco for the Rutongo cession, you
2 paragraph, so that | can be able to answano 2 understood section 10 was trying to spealkoto finco
3 questions? (Pause) Yes, | have finished. 3 and its joint venture partner believed they the
4 Q. This reference to "Rutongo’s application”,drRgb is 4 environmental impact assessment obligatidhen
5 actually -- excuse me, the applicant for théoRgo 5 original exploratory licence contract; corfect
6 concession is actually Tinco and its jointtues 6 A. Ididn't understand your question.
7 partner; correct? 7 Q. Okay.
8 A. You are right. 8 A. Sorry.
9 Q. And the joint venture partner is Rwanda; azifte 9 Q. You understood that they're addressing wlest th
10 A. Yes, Rutongo is a joint venture company wihieee 10 believed was the contractual obligation forim Rwanda
11 Government of Rwanda has shares. 11 what environmental impact assessment haddmenin
12 Q. And at this time of its application -- whesaly "this 12 the initial exploratory years of their coctra
13 time", at the time of the application forended 13 correct?
14 licences past the exploration stage -- Rwaradathe 14 A. Sorry, I'm not -- I'm not understanding thesstion.
15 overwhelming majority owner of the joint verg for 15 I'm very, very sorry.
16 Rutongo; correct? 16 Q. lwill ...
17 A. lthink so. 17 A. Maybe it's because I'm reading while at #raestime
18 Q. Now, you'll agree that you include this infiation in 18 you are asking me a question.
19 paragraph 58 because what you're tryingrigegoto the 19 Q. You understood when criticising NRD's infotimain its
20 Tribunal is: unlike NRD, whose applicatioruyweavily 20 application regarding environmental impaseasment
21 criticise, you point to the Tinco and Rwaagalication 21 that you were criticising their ability to ete
22 for Rutongo's concession as the better ajgit, and 22 an obligation of the contract; correct?
23 that met your expectations; correct? 23 A. My report was giving facts, and the facthiattNRD
24 A. This is an example among many. But youigtg:r 24 didn't submit an environment impact assestsfoeall
25 Rutongo application was much better than NRD' 25 the five concessions.
Page 25 Page 27

12:47 1 application. 12:50 1 Q. Sir--

2 Q. And that's what you're trying to convey byliring 2 A. Thisis what | said.

3 this information; correct? 3 Q. --thereason you addressed that and raiaéd th

4 A. Thisis what | agree with. 4 criticism is because you thought you were lsipgeo

5 Q. Okay. Could | ask that R-042 be brought up. 5 an element of the NRD original contract; cciPe

6 R-042 is the Tinco application submittedthe 6 A. Sorry, I'm-- 1 didn't get again. If you capeak

7 Rutongo concession; correct? 7 slowly, maybe | will understand better whati ywe

8 A. Yes. 8 asking me to confirm or not confirm.

9 Q. Iflcan ask that we go to page [67] of that 9 Q. Okay. Let's move forward. | do have a tissiée and
10 application. 10 so | need to move forward.

11 Section 10 of the Tinco application fatéhgo's 11 To get back to Tinco, in reviewing secti® of

12 concession -- in section 10, Tinco discutises 12 Tinco's application for Rutongo, you found it
13 environmental impact assessment elemerg of it 13 acceptable, right?
14 contractual obligations; correct? 14 A. If you can allow me, you read at the lasbgeaph:
15 A. Can you repeat your question, please? 15 they say that they conducted an environmaudtit.aAnd
16 Q. Thisis the section, section 10 that we'o&ilg at, 16 in our process you either provide an enviremtal
17 where Tinco addresses how it says it and Ravamet the 17 impact assessment or an environment audid hre
18 environmental impact assessment obligatidhen 18 what I'm reading is that the company padseaudit,
19 contract? 19 and the audit is much difficult to pass thest the
20 A. Here what | read is that they contractedragamy, that 20 environmental impact assessment. So thisrommwhat
21 company was given an environment impact asss 21 | said in my statement: that Rutongo did mietter
22 project brief by the Rwanda Development Bpandl that 22 than NRD.
23 they had started to complete an environnmepact 23 Q. Focusing on the aspect of Tinco's applicatibere they
24 assessment study. 24 believed they needed to address an envirdairierpact
25 Q. Sir, this section 10, when you received awikwed the 25 assessment, they said they just hired somabtie
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12:52 1 time of the application; correct? 12:55 1 Q. Andin all that time, you did not receive
2 A. You are correct. 2 an environmental impact assessment reporythatould
3 Q. And you didn't find that to be a concern; eot? 3 attach to your witness statement for Tinco's
4 A. Actually in Rwanda you are not allowed to cocicthe 4 application; correct?
5 environment impact assessment yourself; yes@pposed 5 A. Ididn't attach the environment impact assess o
6 to hire someone accredited by the Rwanda &mvient 6 Rutongo to my witness statement, yes, youiging
7 Management Authority and by the Rwanda Develant 7 Q. Well, you did attach one: you attached R-023an we
8 Board. Soit's a duty to hire someone, as MR&l 8 bring that up.
9 Dr Fabien. So this is normal process. 9 This is the environmental impact assessneport
10 Q. Soyou didn't find it a concern that onlytet end of 10 you attached to your witness statement; ctitre
11 the initial licence term they first hired bBuc 11 A. Yes.
12 an independent environmental assessor te areport, 12 Q. This is the environmental impact assessrhahflinco
13 an environmental impact assessment, anthiaat 13 obtained and provided at the beginning of its
14 anticipated that report would be done in &2nbnths 14 exploratory licence period, not at the ehd, t
15 after the application? You did not find ttabe 15 12-18 months later that they said they wgeltd but
16 a concern; correct? 16 the one you already had from the beginnigbt?
17 A. Actually | said that Rutongo had already pdss 17 A. I don't know what you want -- you would likee to
18 an audit, and an audit is much more diffithain just 18 confirm. But here you are showing me anrerwvnental
19 conducting an environment impact assessnfard. NRD 19 impact assessment of 2008. You showed ntenarp
20 failed the easiest thing to do, which wagresent 20 2011: the plan confirms that an environmeuitavas
21 an environment impact assessment, and ttdias 21 completed. And | say that completing antaudi
22 I'm saying in my statement. 22 Q. Canyou answer my question. This environaiémipact
23 Q. Sir, I'm asking you to focus on the Tincoleagion. 23 assessment report that you attached to yitness
24 You were not concerned that they never targebne to 24 statement was a report that Rwanda had fiaoobefore
25 do an environmental impact assessment pritretend 25 the expiration of its exploratory licencerreat?
Page 29 Page 31
12:54 1 of the licence and told you that it woltithe ready 12:57 1 A. Thisis -- correct. This is a very gogghgthat
2 for 12-18 months; correct? Can you agreewengn't 2 Rutongo immediately completed an impact assessin
3 concerned with that? 3 2008.
4 A. ldon't understand where the concern should be 4 Q. Atthe beginning of its exploratory licencerrect?
5 Q. And so you agree you'd had none; correct? 5 A. This confirms their seriousness.
6 A. Sorry, | didn't get your question. 6 Q. And you'll agree: if you had an environmeitgact
7 Q. Tinco -- 7 assessment from Tinco and its joint venturepg,
8 A. Because you're asking me if | had a concedidn't 8 Rwanda, at the end of the exploratory licease,
9 have a concern. 9 promised, you would have attached that tomto
10 Q. I'll ask the question again. I'll ask aefiént 10 witness statement?
11 question, try to address it a different way. 11 A. Sothere have been ten years since 201dn't d
12 Tinco received a long-term concessiorRiatongo; 12 remember with details what was submittedithl?and
13 correct? 13 2012. (Overspeaking) --
14 A. Tinco received a large-scale mine in 2015, yx@ 14 Q. And you can't agree with me that if you haglau
15 right. 15 would have attached it to your witness statgm
16 Q. And they never came back -- at least accgitdiryour 16 instead of an old, dated one that didn't rireset
17 witness statement and what you provide abieshthey 17 contract requirement that we're looking at?
18 never came back and provided that envirorehenpact 18 A. | think speculating on this on my side wontit be
19 assessment before getting that licence; c@rre 19 appropriate. So I'm not wanting to specuatelata
20 A. Sorry, this paragraph you are showing ne, it' 20 that | don't remember.
21 mentioning that in 2011 they were planninbdoe 21 Q. The lack of any defined standards as to efjlicants
22 an impact assessment report ready in 18 momibaning 22 were supposed to provide in order to meedlifferent
23 mid-2012. And they got their licences -dttieence 23 elements of their exploratory licences paediRwanda
24 in 2015: it means four years after the repoutare 24 to apply complete subjective analysis, shehit
25 showing me. 25 could reject everything NRD said about envinental
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12:59 1 impact assessment as insufficient, andgetpt the 13:.02 1 continues onto the next page, all the thiegugh
2 statement "We'll give you a report later” afficgent 2 section 14. Do you see that?
3 for a different applicant, right? 3 A. Iseethat.
4 A. |totally disagree with your suggestion. 4 Q. If I could ask that we turn to pages 11 and 12
5 Q. You will agree -- 5 Beginning on page 11, the tender inforths a
6 A. Our 2008 law was very clear, the 2008 law wexy clear 6 applicants generally how their submissiondaize
7 about what was supposed to be submitted;abé 2 7 evaluated, point by point. Every aspect they're
8 contract was clear; the 2014 law was veryrcl&a 8 supposed to talk about in those submissitmaligh 14
9 | totally disagree with your suggestion. 9 guidelines, it says what Rwanda believes rictalbe
10 Q. The 2008 law, sir -- excuse me. The 2006 period 10 done to meet that element; correct?
11 and the contract being formed, you'll aghe if 11 A. You are correct.
12 there are any statements of general guidgline 12 Q. And that continues for two more pages, thindl@and
13 applicable to every applicant for a concesditey 13 14; correct?
14 would be provided in your witness statemeriha 14 A. You are correct.
15 standard that everyone had to meet and thaivgre 15 Q. Now, you will agree with me, won't you, tkiz reason
16 applying; correct? 16 in 2016 public statement of not only the edata
17 A. Not correct. 17 required to be provided to Rwanda in orddreto
18 If I can give a short and quick examilgou ask 18 a successful applicant for these concessamiks,
19 me to respond to an email, you don't stingeme 19 a statement of exactly what Rwanda believas mquired
20 that you start by switching on your computso these 20 and what was meant -- using your hypothetizad it
21 are basic things anyone knows: that bef@goreding to 21 believed one would successfully turn on thramuter
22 an email, you need to have an operationapaten 22 before typing the email -- the reason ittt in the
23 So if a government tells you and you egoe 23 tender is because it didn't exist anywhese, einy
24 conduct estimation of reserves, you knowybatwill 24 time before, for the applicants to look atrect?
25 switch on your computer. Just to link thedraple to 25 A. Not correct.
Page 33 Page 35

13:00 1 what I'm trying to say. 13:04 1 Q. Prior to the tender in 2016, can you piirEny
2 Q. Soto be clear, you're agreeing with me tiexretwere 2 publicly available documentation explaininguthe
3 no written guidelines for all applicants in &wila to 3 various criteria for applicants for mining cessions
4 look at to see that they applied to everylzuy 4 would be evaluated as to all the elementstiiegthad
5 exactly what they were, and your argumeritay t 5 to supply?
6 weren't necessary. But | want to focus orfitke 6 A. If I can explain, here you are showing me eutheent
7 part. You do agree with me that they didkxi%ten 7 prepared by the government whereby we anegyi look
8 writing, right? 8 for potential good candidates and then weslaoging
9 A ldon'tagree. In 2008 Rwanda had a law, kwvisc 9 them the criterias that will be applied ines¢hg
10 written, available to anyone, and that wasthideline 10 them. And in 2006 the candidate had alréaey
11 at that time. In 2014 we had the law whectviitten 11 selected. The 2006 contract is the agreebsween
12 and available to anyone: that is a guideline. 12 the government and the selected candidSeshese
13 Q. Can |l ask that C-140 be brought up. 13 are two different things.
14 C-140 is the documentation concernindehder of 14 Q. lunderstand your answer. If | could jusefty ask
15 the NRD concessions that occurred in 2006ect? 15 you to pause. You're making an argument mitright
16 A. You are right. 16 now about why you think this is differentdan
17 Q. If I could ask that FTI turn to pages 7 and 8 17 I'm simply trying to focus you on a fact.
18 Focusing at the beginning of section At11 18 The reason that this is in the tendesljesp out
19 States: 19 in the document, is because Rwanda coukfeit to
20 "The submission ..." 20 an already-existing public statement of tfedements
21 For the applicants who want to parti@patthe 21 for how it would evaluate the required aspetthe
22 tender, their submission: 22 submission; it didn't already exist to juer to,
23 "... shall include the following docurmgnt." 23 correct?
24 And then it lists in detail all the docemis that 24 A. Sir, you know that in every business themvislution
25 are to be provided by the applicants. Amd th 25 and there is progress. In 2006 and 2016igha
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13:06 1 ten years' gap. So we have been proggessid we 13:09 1 THE PRESIDENT: Thank you.
2 have been requiring more complicated criteriadmit 2 MR COWLEY: May | ask that we turn to page 16 tieec2.38.
3 people into the sector. But NRD was veryyvecky to 3 In the tender Rwanda made it clear that th
4 be given a contract without even fulfillingete 4 submissions and the information that woulgtovided
5 conditions. 5 would look out, in terms of plans and buddeis,
6 Q. Please answer the question -- please stitktiet 6 five years of the project; correct?
7 guestions. To get through your day, it's gambe 7 A. Yes.
8 very tough, and | -- 8 Q. And that's regardless of how long the licehe¢would
9 MR HILL: I would ask Mr Cowley to stop the imptie 9 be issued actually would cover; correct?
10 criticism. | think these all have been ansvte the 10 A. Can | get your question again?
11 questions. 11 Q. Regardless of how long the licence periodiavbe for
12 MR COWLEY: I strongly disagree, and | just wolile the 12 a successful applicant, its submission wéston
13 witness to focus on what I'm asking. 13 provide plans and budgets for the first fiears of
14 If there were any other -- strike thegios 14 the licence?
15 | started. 15 A. Yes, you need to provide a plan and budgehiofirst
16 At the time of the 2016 tender there n@agprior 16 five years.
17 publicly available statement of how all thilermission 17 Q. Even if the licence that would be issued dda
18 elements would be evaluated that could haee b 18 longer; correct?
19 referred to; correct? Can you agree wittom#hat? 19 A. You are right.
20 A. Idisagree. In 2006 there was no tender. 20 Q. And in fact the successful applicant in 2016,
21 Q. ldidn't say anything about 2006. | didek gou 21 Fair Construction, was given a 15-year temttfe
22 about a tender in 2006. Please addressidstion. 22 concessions; correct?
23 A. Can you repeat then the question? 23 A. Correct.
24 Q. In 2016 the reason the four pages of degmmipf how 24 MR COWLEY: Mr President, | believe we're schedufor
25 the elements of a tender would be evaluatsd set 25 a break in four minutes. I'm about to changes
Page 37 Page 39
13:.07 1 forth in the document is because they'téckist 13:11 1 altogether, so | think --
2 anywhere else to be referred to? 2 THE PRESIDENT: Yes, these schedules that areapedp
3 A. ldon't understand what you are trying medofiem. 3 I think I've already indicated, are not very
4 | said that there was a 2008 law and & 284, so 4 satisfactory. | think we would like to go fam
5 those were the reference documents. When a{ipided in 5 another half an hour before we break, jusiie
6 2006 and got their licence, we had the 19%1 180 the 6 a more balanced break, because the schedule on
7 1971 law was the reference in 2006; the 28@8Aas the 7 provides for a quarter of an hour break, beitane
8 reference in 2010; and the 2014 law was tfeeerce in 8 taking our lunch break at the first break.
9 2016. 9 So if that's acceptable, can we go omfiather
10 So I don't know what more | can give. 10 half an hour?
11 Q. Instead of just relying on the law as thenaice, you 11 MR COWLEY: Certainly. | just wanted to raise it
12 do agree, at least, that Rwanda took thedimleeffort 12 Bear with me one moment. I'm tryingdecdte on my
13 to set forth an explanation of the critefiat twould 13 system a document that | have trouble bringim
14 be used to evaluate whether the applicatieighe 14 (Pause) If | could ask that we bring up C-062
15 standards required to be submitted; can'tgoee with 15 Mr Imena, C-062 is an August 2nd 201tetdtom
16 at least that? 16 Mr Kamanzi, your predecessor --
17 A. | agree with the fact that in Rwanda we aligé¢he 17 A. Yes.
18 laws and we use the law to evaluate the cgijans. 18 Q. -- atthe ministry. And this is the firsspense to
19 THE PRESIDENT: Mr Cowley, my recollection is titae 19 NRD after its November 2010 application; eot?
20 witness did agree with what you were puttinbim, and 20 A. Yes, | think so.
21 explained that in Rwanda over the ten yésag have 21 Q. And here it says -- the reaction is, "Youwndidomply
22 been making progress in the assistancetiatiere 22 with the contract; we have to talk about hiogv
23 providing to those seeking concessions. 23 licences would be operated going forwardtreszi?
24 Is that right, Mr Imena? 24 A. Yes, | see that he's telling NRD that thetiamot was
25 A. Yes, you are right, sir. 25 not fully executed: there was no presentaifaeport
Page 38 Page 40
13 (Pages 37 to 40)
Anne-Marie Stallard As amended

for Trevor McGowan by the Parties



Bay View Group LLC and The Spalena Company LLCRepublic of Rwanda

Day 7 -- Hearing on Jurisdiction and the Merits IDSase No. ARB/18/21 Tuesday, 29 June 2021

13:14 1 of reserves and mining feasibility studi¥ss. 13:18 1 A. Sorry, what | see from the August 201feles that
2 Q. Now if | could ask that C-034 be brought up. 2 the work from NRD was not satisfactory, b thinistry
3 C-034 is a letter from Mr Kamanzi agaiiNieD, 3 is extending six months in order -- as rehdddst
4 further extending the licence period so that his 4 line -- in order:
5 words, because: 5 "... to allow us time to determine theufet of
6 "It has not been possible to concludectirgract 6 these concessions."
7 in the above time of extension. | understhed 7 And the next letter says that, "Okay, aeeh
8 absolute necessity to conclude this agreeasesbon as 8 an idea on the future of these concessionasywarwould
9 possible for strong investor confidence." 9 like to give you time so that we conclude greement".
10 So he's extending the time period furtbemrect? 10 Q. Sir, inthe second letter, in February, ldwa it is,
11 A. You are correct. 11 if I can read it correctly -- yes, Februa®l2 -- the
12 Q. Now, there wasn't, in between those tworkgtte 12 minister isn't mentioning reconsidering wiikances
13 a resubmission by NRD changing the licercess 13 would be subject to discussion; correct?
14 applying for or otherwise abandoning the Molver 2010 14 A. No details -- yes, you're correct. No dstaile given
15 application in full; correct? 15 in the letter.
16 A. Yes, | think that's the situation, yes. 16 Q. Well, there is a detail that the ministrytett time
17 Q. Canyou agree with me that if one were td thase two 17 recognised the "absolute necessity to coeclud
18 letters side by side as messages to NRDwlsab 18 [an] agreement as soon as possible", in tod@momote
19 MINIRENA's reaction to the November 2010 &ilon is, 19 "strong investor confidence”. You see thehit
20 one would have to conclude that the reactioas 20 correct?
21 entirely inconsistent? 21 A. Isee that, correct.
22 A. I don't agree. 22 Q. Sothe message to NRD, reading that lesterea're no
23 Q. Inthe first letter there's no mention ofdieg to 23 longer being given pressure to give up thetiegtion
24 conclude quickly a contract meeting the patans of 24 for the five licences we sought, rethink gthgng, and
25 the application; correct? 25 instead we're now being told: the ministrseag we're
Page 41 Page 43
13:16 1 A. Can you repeat, please? 13:20 1 going to sit down, based on that appbeatind as
2 Q. Sure. Maybe we could put them side by sideabise 2 quickly as possible conclude those contratlet's
3 | don't want this to be a test of Mr Imen&isristerm 3 the message, right?
4 memory. C-062 and C-034, the two letters. 4 A. There's nowhere the minister is saying thafitre
5 So in the earlier one, in August, theme'snention 5 concessions will be given. The minister igreg
6 here of acknowledging that MINIRENA is goirmgvtork 6 "l want to conclude an agreement as soon ssitpe’.
7 quickly with NRD to conclude a contract foeticences 7 On which concessions, those are the detaisite not
8 that were sought in the 2010 application,tfigh 8 included in the letter.
9 A. Inthe 2011 letter, April -- 9 Q. Well, he also doesn't hint at the idea in &afyr 2012
10 Q. August? 10 that it's in doubt, and NRD -- strike the gjign
11 A. August, yes. NRD made an application. Tp@ieation 11 | started.
12 was received, but was deemed not satisfactéRD is 12 He does not even suggest in the Febleidey that
13 given six months to complete what is nos§atiory, 13 that was a preliminary topic that had todsmived
14 and the ministry to conclude an agreemehentin the 14 before a contract could be discussed, dogs he
15 six months, the progress -- the processtdidhd any 15 A. No.
16 final decision. Then the minister is givampther 16 Q. And you'll agree that before you can sit dewd
17 six months. 17 negotiate the terms of the contract for ittente, who
18 That is what I'm trying to interpret frahese two 18 was going to do what when, the various rights
19 letters. 19 obligations of the parties, the first thihgtthad to
20 Q. The fair reading of the August letter is tinat 20 be done in the process was agree on the gtmam
21 application for the five licences would néedbe 21 what's the concession at issue, for how yonge
22 revised for any kind of contract becaus¢hénterms 22 going to have it, what are you telling us's@going
23 of the letter, the contract wasn't satisfeedthey 23 to mine for and how you're going to do it2 Wéed to
24 needed to discuss the terms of what licewoetd be in 24 agree on that: then we know whether the terer®
25 play going forward; correct? 25 negotiating are actually achieving what wesgeecting
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13:21 1 to achieve, right? 13:24 1 concession that you're seeking at algrieefou
2 A. No. Ithinkif | am an investor, | first lockt the decide, "Let's negotiate the contract forrigfht?
3 contract that | signed and see if I'm sattsfgdan A. I first read the contractual obligations. Teavhere

2
3
4 fulfilling all my obligations. But here theimister 4 | start.
5 has already told the investor that thereldrgs that 5 Q. And you would do that in order to make a denisare
6 are not okay. So to me, that is step numberto 6 you going to go forward with this applicantlatiscuss
7 anything that will follow. 7 the concession they're seeking at all? Ifdeeide
8 Q. Sir, I didn't ask about investors. I'm natswhat 8 no, then there's no contract to negotiaté}?ig
9 that answered. So | apologise, but I'm gairigave to 9 A. Yes, that's the essence I'm reading in thetsers.
10 ask the question again and make sure w&nega@about 10 Q. Soif you're talking about scheduling a timeas soon
11 the same thing. 11 as possible, sit down and negotiate the aciptihat
12 If the two parties are going to sit doagnsoon as 12 means you had to already make that prelipidecision:
13 possible to negotiate the terms of a licebetgre 13 are they going to pursue, and you're goingetmtiate,
14 they can negotiate the specific terms ofigigs and 14 licences for the concessions they appliedrfor
15 obligations in the licence, you needed teehav 15 something different, right?
16 an understanding: what's the licence goirgpter? 16 A. No. Ithink you know it better than me: nagtions

17 What concession? What minerals? How lohb&t had to 17 are a process. So it's not something writtéine

18 be understood before you could negotiatéettmes of 18 rock. So it's a process where the two [Fadisgcuss

19 the licence that provided for it, right? 19 and they end up concluding an agreemenistisaitable
20 A. lthinkit's not necessary to interpret thieseers 20 to both of them. So the ministry here isvghg

21 beyond the message that they contain. Teedere 21 flexibility in saying, "Okay, we are allowirmpth of us
22 very clear. | think -- | don't -- | have ribe 22 time so that we can conclude an agreement".

23 capacity to make any further interpretatmthese 23 Q. Thatwas sent on February 22nd 2012. Ifetimgwere

24 letters that are clear enough to me. 24 set up on March 1st 2012, what concessianis --
25 MR HILL: Now, Mr Cowley knows very well thereatetters 25 concession -- were the contracts going toesddvith
Page 45 Page 47

13:23 1 in between these two letters which he'htadeen the 13:26 1 NRD?
2 witness to, and | think he needs to be vergfabwith 2 A. If you may allow, let me not speculate on gsrthat
3 his questions here. 3 | can't answer, but let me rely on facts.eAthis
4 MR COWLEY: Mr Hill, | believe that's a completely 4 February 2012 letter, there were other leters by
5 inappropriate interjection, given the naturéhe 5 the minister. So those are the facts on which
6 question I'm asking. 6 Q. And I'm asking you to place yourself in NRp&sition.
7 MRHILL: It's not, I'm afraid. | chose my wordsite 7 It received the February 22nd letter, and on
8 carefully, because I'm quite disappointed wiilme of 8 February 22nd it's reading it and talking dtasusoon
9 the questions so far which don't give a faipriession 9 as possible, March 1st, sitting down to negeti
10 of the letters that passed in between. Asmdheld 10 a contract.
11 back, but it's gone on, and | do need taprte to 11 At that time, based on your understandirtpe
12 mention this. 12 parties' communications, what were the cotgrgoing
13 MR COWLEY: | strongly disagree that you've hieftk, and 13 to cover?
14 | strongly disagree what you said was apjstgr The 14 A. Sorry, sir, that's what | said: that | thiti& not
15 witness knows I'm asking a general questimuishow to 15 appropriate to speculate. Let's just badaas. So
16 discuss, how to negotiate a contract focente. You 16 there are letters that followed this Febr2@y2
17 know that as well. And | would appreciategeble to 17 letter.
18 answer the questions without interference. 18 Q. Before you go on to the other letters, canagree
19 Sir, can't you agree with me that in otdesit 19 that, even knowing the full file, you camyshat on
20 down with an applicant and negotiate a liegioc 20 February 22nd NRD would be able to have any
21 mining concession, one needed to first agres 21 understanding of what concessions it wag ttogn and
22 concession we're talking about? 22 negotiate contracts for; correct?
23 A. Yes, that's part of what needs to be agrped.u 23 A. I'msorry, | do not agree with your suggestio
24 Q. Soyou first need to address whether yoaimggo go 24 Q. Then please tell me what concessions were tmvered
25 forward, as the applicant requests, and ststhe 25 by these contracts, according to communicatitmom
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13:27 1 MINIRENA to NRD up through February 22r@fl2. 14:06 1 MR COWLEY: Mr President, can you just telvdsat time you
2 MR HILL: Again, he's asking the witness to spateilon 2 would like a break, so | can keep my eye ®n it
3 things without showing him the material, tettdrs 3 THE PRESIDENT: Right, that's kind of you. | shibthink
4 that passed immediately before this secotet]ethich 4 about 4 o'clock, or perhaps a bit beforeanitour
5 answer his question. And it's not fair for ®wley to 5 and three-quarters, something like that.
6 deliberately not go to the previous correspoid and 6 MR COWLEY: Thank you, sir.
7 then ask the witness to speculate in this way. 7 THE PRESIDENT: Are you ready to proceed, Mr Co®le
8 MR COWLEY: Mr President, | do not know what'sriggi 8 MR COWLEY: Yes.
9 referred to. | have absolutely no intentibdang 9 THE PRESIDENT: Yes, thank you. Could the witness
10 anything unfair. 10 invited back, please.
11 | can't imagine that counsel, after fipetof 11 MR COWLEY: FTI, can you please bring up the bittthat
12 testimony that's been provided and the vpidions 12 Mr Hill insists the witness review, R-018.
13 about what everybody must have expectedfatetit 13 Mr Imena, before the break, counseltfer t
14 times, based on different things, that ndineais 14 Respondent insisted that you needed to retisw
15 going to be drawn suggesting that this wirteses not 15 before answering my questions. So by alnsgtease
16 have the ability to look at a letter and wéwat the 16 review this. (Pause)
17 ministry would have understood it to meanahdt NRD 17 A. Yes, | have finished reading.
18 would have understood it to mean. That'®tig-- 18 Q. Can you bring back up C-034, please.
19 MR HILL: The question is to put it in the -- fidleen 19 Now, Mr Imena, to pick back up the questithat
20 asked to -- the question asked the witnepsttthe 20 | was asking, in February 2012 you'll agree your
21 letter in the context of what was going othattime 21 predecessor was informing NRD that the mastwuld,
22 and what people would have thought. If gelag to do 22 as soon as possible, negotiate the termfaefree --
23 that, he needs to show him R-018, which gasse 23 excuse me, complete the terms of a licence?
24 immediately before that and answers his gprest 24 A. You are right.
25 MR COWLEY: Yes, | strongly disagree about thaatong. 25 Q. So at that time there was no understanditvgelea the
Page 49 Page 51
13:29 1 This is completely inappropriate interiemt 14:09 1 parties as to whether it was five conoessihat were
2 I will take the time to look at the docurhe 2 going to be ever approved, something lessfthhan
3 | have absolutely no intention to leave soingtbut 3 only two: you'll agree that that was not yestalved
4 that's relevant -- | don't think it is -- toym 4 between the parties as of the letter that Mr H
5 question. But | would like the opportunityven this 5 insisted that you read; correct?
6 what | would consider to be remarkable intetiom and 6 A. Actually, I thank our counsel that | was alkmto look
7 representations on behalf of the witness| tvaiuld 7 at this letter, and now | understand propirdy
8 like to do that during the break. 8 context.
9 THE PRESIDENT: I think that's a good idea, Mr Gy 9 The first letter of 2011 shows that thgore was
10 because this all started off with your sutiggshat 10 not satisfactory, and this one of Januarggév clear
11 these two letters were not compatible oristerst, and 11 position of the ministry that they are okayrtove
12 for myself | am inclined to agree with th@hat then 12 forward with the negotiations on two conaassj and if
13 raises the question of what links the twighdre is 13 NRD is happy with that proposition, they caove
14 relevant correspondence linking the two igttihat 14 forward. And the February letter says, "S8deave have
15 may provide the explanation for an apparent 15 not finished to discuss on the negotiatisos,
16 inconsistency between the two. 16 I'm extending to you more time".
17 The second letter is talking about theareat. 17 So to me, the message from the ministdyeen
18 The first letter is talking about licences. 18 very clear to NRD: that you are given twoaassions
19 MR COWLEY: Yes, sir. May we take the break andll look 19 and we are ready to negotiate on them.
20 up this document? 20 Q. Well, it says something more than -- youe® switched
21 THE PRESIDENT: | think it would be a good ida&le'll take 21 the language. You suggested that the Febletter
22 the break now and come back in half an hour. 22 says "to conclude negotiations”. It actusdlys "to
23 (1.30 pm) 23 conclude the contract"; correct?
24 (A short break) 24 A. Yes. Sothat's --it's --
25 (2.06 pm) 25 Q. Thank you.
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14:11 1 A. It'sjust the language. It's just theglaage. 14:14 1 concessions for mining going forward byi\Rorrect?

2 Q. Yes. Well, it's -- 2 A. Yes.

3 A. Butl think the context is the same. 3 Q. Soit's perfectly reasonable for NRD to rewead t

4 Q. It's very different language. So they weriade 4 February letter, just as you do, to say, "&/et

5 invited in to negotiate contracts for opemtnining 5 longer saying that you don't get any concesziml

6 concessions. Your testimony is it was onlyngdo be 6 licence going forward yet because you didnéest

7 two; correct? 7 $40 million yet", right?

8 A. Yes. 8 A. You are right.

9 Q. Okay. First question: which two? 9 Q. And it was perfectly reasonable for NRD tadrtee
10 A. Thatwas to be chosen by NRD. 10 February 2012 letter to say the ministryadamger
11 Q. First of all, to be clear for the sake of tbeord, 11 saying they don't get any concession or diegoing
12 the Claimants continue to stand behind Mrddali's 12 forward at all, they don't qualify as an agapit
13 testimony that the discussion that is puguthyt 13 because they have not sufficiently identifieserves
14 confirmed in R-018 did not occur. 14 in at least two specific concessions, unnamétke
15 But putting that aside as a disagreem&td who 15 letters, but Rutsiro and Nemba. The ministryot
16 said what to whom in December, your testinmooy is: 16 saying they don't qualify as an applicargytte going
17 the ministry had approved the granting ofcessions, 17 to give them a contract, right?

18 any two to be chosen by NRD; and when theyeca, as 18 A. It's not as simple as you're trying to put it
19 soon as possible, to negotiate contractsetho 19 The ministry here is saying, "You hawefi
20 contracts would be for licences to operatervning 20 concessions. We know you didn't performvimiaire
21 concessions. Correct? That's your testifhony 21 generous enough to allow you at least totragdor
22 A. Not correct. Can | clarify what | want toy8a 22 two contracts”. And here you see that NR©d#d,
23 NRD had five concessions. The ministgleated 23 "No, you give us the five or nothing". Arh the
24 and said, "Okay, we can allow you to negetth us 24 ministry says, "No, we are generous: youtake two.
25 two concessions”. In this letter, the naofake 25 But if you still want only the five, then vaee happy
Page 53 Page 55

14:12 1 concessions are not mentioned. But wietdll, with 14:16 1 that you relinquish them". It is cleattie letter.

2 my experience at that time, it is the concessivhere 2 So it was --

3 at least NRD tried more work compared to tifweio 3 Q. And I'm not saying anything different in myegtion,

4 concessions, and those concessions were éRaisir 4 sir. You're not focusing on my question. Bdb

5 Nemba. 5 notice that you keep changing the term [from]

6 Q. So although it's not named in any letter, saythe 6 "concluding a contract”, which is in the lette

7 ministry had already made a decision as tahwiio 7 "negotiate", which is ambiguous as to whatal refer

8 concessions it would award contracts and retgot 8 to. And | want to be specific.

9 specific contract terms for licences for NRDbperate 9 My question to you is: it was reasonable i
10 those two concessions going forward; correct? 10 February 2012 for NRD to read the ministetter to
11 A. The ministry was happy to move forward inotégions 11 say, "Come in, we will conclude contractslicences
12 with NRD on two concessions. 12 to operate" -- you say -- "two mining cond&ss going
13 Q. And the negotiations -- 13 forward, and you don't have to worry anyniheg you
14 A. What | recall, it means that on our side, Karand 14 get nothing going forward because you hate no
15 Rutsiro. 15 sufficiently identified all reserves in atircession
16 Q. Please just focus on my question. I'm tryingee 16 areas as of the application". That would-be
17 that we have agreement here that it's nbajubiguous 17 THE PRESIDENT: Mr Cowley, you keep using theregpion
18 negotiations: they weren't inviting theman f 18 "going forward". Can you be more precistoashat you
19 a negotiation of any and all issues, theyevirviting 19 mean by that? Is there any length of pegy@dg
20 them in as soon as possible to concludeaxistr And 20 forward that you're putting to this witness?

21 you're saying the ministry intended in thdiseussions 21 MR COWLEY: | have not put it to this witness murpose
22 those contracts would be for Rutsiro and Nermbrrect? 22 because it's not in the letters, and I'msnggesting
23 A. You are right. 23 it's hidden in the letters anywhere. Butchating
24 Q. And the contracts that they were saying shbel 24 a contract is what the minister did say, landust
25 concluded as soon as possible were to opbiate two 25 trying to get agreement by this witness Hieat
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14:18 1 understood it to mean what -- as the Tiablknows, 14:22 1 tell you.

2 we've been saying NRD understood that théser @tsues 2 Q. You will agree, sir, that these issues thetipminate

3 were off the table. 3 in your witness statement, all the reasons MRp

4 | just want to focus on the fact that eelo 4 didn't qualify for anything, it would not gaty

5 longer talking about application; we're tatketbout 5 licence for any concession -- because itddie

6 contract terms. Whether they reached agreeonehe 6 invest $40 million, because it failed to spethe

7 length or not, | am not suggesting is showithiege 7 exact reserves at every site, because itifaile

8 letters, and that's why I'm not suggestirig ihy 8 provide adequate environmental impact assegsrae

9 questions, because | don't mean that his assmely 9 every site -- you'll agree that as of Febr2&i2, the
10 that. 10 minister advised NRD that it was not standipguch
11 So, Mr Imena, you will agree that it weasonable 11 claims, and it was willing to conclude cootra
12 for NRD in 2012 to read the minister's lettesay it 12 negotiations for at least one, if not marerces for
13 was not disqualified from getting a licenoedny 13 concessions. Can you agree with that?
14 concession because it failed to provide Geffit 14 A. | agree with that, and that is a sign thatrtiinistry
15 estimates of reserves at every concessghi?ri 15 was very indulgent and generous to NRD.réagptally
16 A. I will agree that the ministry made it cléamMNRD that 16 with that.
17 they failed to fulfil their obligations. Bthie 17 Q. Sowon't you agree, sir, that when you pegpgour
18 ministry gave them the opportunity to negetia 18 witness statement that said all these reagop®NRD
19 contracts or agreements or licence, as ysh,ior two 19 had to know it was not entitled to anythiya,
20 concessions, because the ministry wantedtorgeand 20 purposely failed to state what you knew tdrbe: that
21 was much supportive to NRD. That is whéirk these 21 your predecessor minister already said, "&\fedt
22 letters are telling us. 22 standing by these issues any further”, as of
23 Q. Sir, you will agree, will you not, that the 23 February 2012. "We will negotiate at leas#,df not
24 February 2012 letter does not say, "You didqualify 24 more, contracts with NRD going forward". Rig
25 for anything because you have not met theactrterms 25 A. It's not only my predecessor who told NRD.tHamet

Page 57 Page 59
14:20 1 for any concession, but we'll still tadkybu", right? 14:24 1 NRD and told them, "Please, we are wiltimgegotiate

2 A. Excuse me. Ithink, as | explained it befdt'e,not 2 with you". | had a meeting, it is writtenrimy

3 appropriate to me to make further interpretatiather 3 statement: "Please, we are willing and ready t

4 than what is written. | can't make an intetgtion 4 negotiate with you for one or two concessions"

5 for NRD. | can only explain the facts th&nhbw. 5 That's -- it's a fact. So --

6 Q. Andyou do know as a fact, in the letter ttiein't 6 Q. Andso --

7 mention anything about not qualifying for any 7 A. --it's clear to me.

8 concession; all they talk about, all the marisalks 8 Q. It'strue, sir, is it not, that all these ssthat

9 about is they'll conclude contracts. Correct? 9 you dwell on at such length in your withnesgesnent as
10 A. | agree that the minister, in his first letx¢ 2011, 10 to the failings of NRD in its 2010 applicatigjou know
11 says, "You didn't perform as expected", buti$ 11 as a reality did not actually block the awafrticence
12 second letter says, "We are happy to diseitss/ou 12 contracts for at least one, if not more, ngni
13 two concessions”. In his third letter, hgssdl'm 13 concessions? Those were not the issueprihatnted
14 giving you more time so that we can conclhée 14 the parties from going forward; correct?
15 contract or the licence or the agreemenitiat i what 15 A. |totally disagree with your suggestion. Whagree
16 | agree. 16 with is clear in the letters. NRD was ndis$actory
17 Q. Okay. And you'll also agree that it was oeable for 17 in completing and implementing its contrattua
18 NRD to read the February 2012 letter to baythe 18 obligations, but the government gave NRDamch to at
19 minister is not taking the position that NRill not 19 least negotiate for one or two concessidtimwegh the
20 qualify for a licence for any concession lsesit 20 government knew that NRD was not satisfadtory
21 failed to provide sufficient environmentabatct 21 completing its obligations. That is whagtee with.
22 assessments for every concession; correct? 22 Q. Can| ask that C-045 be brought up.
23 A. Not correct. What | agree is that I'm noaiposition 23 C-045, sir, is a September 13th 2012rietigain
24 to make an interpretation for NRD. I'm makivhat 24 from your predecessor, Mr Kamanzi, to NRDtHer
25 | remember of the facts, and this is whattifimg to 25 extending what's referred to as the "previicesise of
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14:25 1 [NRDJ"; correct? 14:29 1 A. lthink, sir, it's not appropriate for ieemake
2 A. Can you repeat your question, please? 2 a further interpretation of this very cleatde It
3 Q. Thisis a September 13th 20 -- 3 is in the same context with the previous tstt& his
4 A. Excuse me. | think the problem: you are simgwne 4 is a process that was ongoing. The governmasit
5 a paper and you ask a question at the saree fu if 5 telling NRD, "Come to the table so that weatege".
6 you can give me a minute, | can read, and-then 6 So | think I'm not able to make further integtion
7 Q. Absolutely. | have no trouble with that. tlesme 7 on this letter.
8 know when you want me to repeat the quest{Brause) 8 Q. It's not just negotiate any topic, sir. Yaeg saying
9 A. Yes, please, you can ask it. 9 a very general term. The letter says spediyic
10 Q. Thisis a September 13th 2012 letter front you 10 negotiating contracts, right?
11 predecessor, Minister Kamanzi, to NRD, furtidending 11 A. You are right.
12 what is referred to as "the previous licerfisethree 12 Q. And the contracts that everybody was talkingut in
13 more months; correct? 13 these letters are licences, one or moredezfor one
14 A. Correct. 14 or more concessions; correct?
15 Q. Just as an aside, sir, because | don't Wiartbtfeel 15 A. You are right.
16 like it's some sort of battle, but when | &k they 16 Q. You will agree that it would be completelgapropriate
17 bring up a document and ask you a questiontat) 17 if the ministry already made an internal dieci to
18 | have every intention to give you whatevmetyou 18 reject the November 2010 application forehre
19 need to read the document before answelimgnot 19 concessions, so that NRD was not approvegecate
20 demanding an answer immediately. So ifgéoto say, 20 those going forward, to leave it neverthetgssrating
21 "Please let me know when you're done readjogt'take 21 them; correct?
22 the time to read it and let me know. Okay? 22 A. No, not -- it's not correct. Excuse me.
23 A. Noted. 23 There was a meeting between NRD and peaifphe
24 Q. You'll agree that this letter to NRD doesstate that 24 Rwandan Natural Resources Authority, andetipe®ple
25 only one or two or three previous licencesewe 25 were representing the ministry. They madtedr to
Page 61 Page 63
14:27 1 extended; as of this time, your predecesas 14:31 1 NRD that the ministry is ready to moveagheith
2 extending all of them, so that the work onriber 2 contracts for two concessions, and it was eksar in
3 contracts could continue. Correct? 3 the mind of the ministry that it was for shiatm
4 A. I donot agree. This letter is extendinglibences 4 licence, but NRD made it clear to them thaytbither
5 for all the concessions for, | think, six munbr 5 get the five or nothing.
6 something like that. It doesn't cancel trevjaus 6 So let's not extract this fact from thisiext.
7 letters. 7 Q. Sir, you do know from your discussions andewsof the
8 And let's keep these letters in the saonéext. 8 NRD file, as well as your review of the madégithat
9 Q. Sir,can-- 9 were submitted in this case, that the Claimaaty
10 A. They are written by the same minister, wnitie the 10 much dispute Rwanda's description of whatsaéd at
11 same company. So this is to say, "Continimngin 11 a December meeting; you know it's in disprigat?
12 the five concessions, I'm giving you thatapymity, 12 A. Dear sir, | met Mr Marshall, | discussed whifm.
13 and we are reorganising you ourselves sambat 13 Discussing with him is also very difficule s -- he
14 conclude negotiations". 14 has a character. But we don't have timpa&ad on
15 Q. You'll agree that that message would nevez haen 15 that.
16 delivered if in fact, as of September 202, rministry 16 But the message from the ministry hasigdieen
17 had made the decision to reject the 2010cghiain for 17 clear. That's what | would like to mention.
18 three of the concessions; correct? 18 Q. You do understand | asked you whether yaadir know
19 A. Ididn't get your question, sorry. 19 that Claimants dispute what was said at #heebber
20 Q. The message that you just stated NRD wasderstand, 20 meeting? That's my only question to youu Xoow they
21 that it was being given the opportunity tateaie 21 say, "We don't agree with your characteosatif what
22 mining at all five concessions while the d&gons 22 we were told"; correct?
23 continued, would never have been sent b What 23 A. And what I'm trying to say is that | don'rag with
24 the minister meant was, "You are rejectedyandcannot 24 what the Claimant is telling you.
25 pursue a licence for three of those concessioight? 25 Q. Right. And you know he doesn't agree witlatwylou're
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14:32 1 telling me, right? 14:36 1 that you should vacate. Or yourself ya i@linquish,
2 A. Iknow if he was agreeing, | wouldn't be sifthere! 2 on your own decision, and say, "I'm no lorigterested
3 Q. Okay. Solam just trying to focus on théelet 3 in this; I'm quitting".

4 A. I'mtrying to give -- 4 Q. And if the ministry says, "No, we don't agtie&t you

5 Q. Letme ask -- 5 can operate, you're not going to be givenemtie or

6 A. --the Tribunal the reality, the truth. Tlgtvhat 6 permission to operate that mine", it can'entheless

7 I'm trying to do. 7 say, "But go ahead and do it anyway for aayhile'll

8 Q. Sir, please wait for a question, because -- 8 get back to you", right?

9 A. Sorry, sorry, sorry. 9 A. Yes, when you are in the process of evaluation
10 Q. --lask a question about a letter and yainagrgue 10 negotiation, you can be given extensionthasase
11 about something that happened in a meetimbthey're 11 that has been granted to NRD.

12 not lining up. So I would like to stick withe 12 Q. Up until this point, where that's being egtehagain,
13 questions and answers, and your counsetfectg 13 you say that they're in discussions. Butweoalso
14 prepared to ask you other questions. 14 said that the ministry knows, and NRD is sigggl to
15 You will agree that if the minister oetministry 15 know, they're not in discussions and them@'s
16 had reached a conclusion to reject the agiit for 16 possibility of getting licences to operate¢h
17 three concessions, it would be inappropriatder 17 concessions. You said both, right?
18 Rwandan law, to leave NRD operating the cssioas, 18 A. If I remember properly what | said, this veagrocess:
19 right? 19 NRD was given the opportunity to apply footw
20 A. Sorry, I'm going to repeat my answer. Thisw 20 concessions, and the ministry was extenti@dj¢ence
21 a process that started in 2010, and the asswen the 21 to give NRD that opportunity. So this is wha
22 minister are clear in the letter. So | dbagree 22 I remember | said.
23 with the suggestions you are making. 23 Q. Well, let's put specifics on that. What y@gaying
24 Q. Under Rwandan law, the ministry must apptbee 24 is the minister has told NRD, "We will giveuthe
25 operator of a mine. If not approved by theistry, 25 opportunity to negotiate with us for contsaict

Page 65 Page 67

14:34 1 it's illegal to operate the mine, collihet minerals 14:38 1 licence two mining facilities; we will ngive you
2 and sell them; correct? 2 an opportunity to negotiate licences for thbsee",

3 A. You are right. 3 and you're saying it's told NRD, "But operaitdive"?

4 Q. So the ministry can't agree that a mine, fangple, 4 A. Yes, "As we are concluding the negotiatiomsitiniue
5 would be operated by artisan miners, freetaidat 5 operating the five".

6 they want, with no approved operator in chaifge 6 Q. And you'll agree that's entirely inconsisteith
7 everything, right? 7 Rwandan law: if they've already been toldifitat's
8 A. Sorry, | didn't get your question. 8 what the minister believes, they've been tdld, we
9 Q. Okay. It's illegal under Rwandan law for mg® just 9 will not consider you for a licence for three
10 go mine minerals at a site, take them ardhsgh, 10 facilities", the minister then can't say, tBperate
11 without working under an approved operatdhefmine, 11 them"?

12 approved by the ministry, right? 12 A. Itotally disagree with your suggestion. Caxplain?
13 A. You are right. 13 Q. If you need to, to answer the question.
14 Q. Sojust as the ministry can't agree that reioen 14 A. The minister --
15 simply operate a mine on their own, the riipisan't 15 THE PRESIDENT: | would welcome an explanatideape,
16 agree that someone it's rejected as an opésdeft 16 because I'm puzzled about this.
17 in charge and nevertheless operating the, mgie? 17 A. This company was given five concessions B620That
18 A. Sorry, | didn't get the question properly. 18 was in the context of privatisation. Theguownent was
19 Q. If an operator asks for approval of the ntigito 19 attracting investors.
20 operate a mine at a particular concessianard is 20 But in 2010 the government noticed thatability
21 told no, it would be illegal for that openato 21 of this company is not sufficient to operfate
22 nevertheless do it and operate that concessiit? 22 concessions. This was notified to NRD. iBuhat
23 A. Under the law, you are only allowed to mifwau have 23 period of time, while the government was ekpg to
24 the permit or the licence from the ministAnd you 24 conclude an agreement, the government alldined to
25 can continue to do so until you get the fimatice 25 continue mining in the five areas, so thatttto or
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14:39 1 one selected and discussed among theguiiti be 14:43 1 the contract expired and the ministry taifed that the
2 given to NRD. 2 work done by NRD was not satisfactory. Bet thinistry
3 Unfortunately, this process that startedily 3 said, "We are giving you a chance, and wet dganit to
4 predecessor was not concluded until | wabange. 4 lose you. Please, let's discuss on contf@cts/o.
5 And | tried to push it, and we failed, untiet2014 5 But in the meantime, because you were worinthe
6 law came on and | said, "People -- please, Ny 6 five, keep working on the five as we finalibis
7 there's a new law, let's try to put thinggprty". 7 process".
8 We asked them to apply basing on the new remeints of 8 Q. Sir, as of September 2012, when your predecessied
9 the 2014 law. Unfortunately, they failed. dAme told 9 this letter, is it your position that the nsimy's
10 them in 2015 we cannot continue. 10 message to NRD was that the work that was to
11 So this is the summary of what | remenaioet this 11 concluded on contracts included work on gaken
12 is the summary of the truth, if my missiotoigive 12 contracts for all five concessions; or noyity
13 the truth to this Tribunal. 13 included work for contracts on two concession
14 MR COWLEY: Well, | don't intend or desire to aegwith you 14 A. My position is: if NRD had made proper wonktihe five
15 for no purpose, sir. You started your ansamelthen 15 concessions, and even here with this lefter o
16 said you wanted to explain. But your ansmes: no, 16 September -- | think -- is it September 2012Rey
17 I was wrong; and what | heard as an explanatjreed 17 are still allowed to continue working on ftve
18 with my question as | understood it. So hita try 18 concessions. If they had successfully impleed
19 to get clarity on the record here. 19 proper work on these five concessions anddame back
20 It's your position that your predecessiister 20 to the minister and said, "Look, by the winy2010 we
21 informed NRD, and it's your position NRD urgdeod, it 21 didn't do a lot, but with this extensionstls what
22 would never be given -- excuse me, that'stamg 22 we did", the ministry would have considerest hew
23 a statement. Let me rephrase that question. 23 work.
24 It's your position that your predecessiister 24 But nothing new -- apart from the infotioa that
25 informed NRD that it would not be grantedtcacts to 25 was given in 2010, nothing tangible new céom 2010
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14141 1 licence three concessions as a resuieof t 14:45 1 on the three other concessions.
2 November 2010 application, and that the @rjieu 2 Q. You'll agree with me, sir, that the ministae what
3 say, understood NRD was not qualified to lgett and 3 came in prior to September 13th 2012; it wasnbpen
4 would not get them. Nevertheless, while dising the 4 guestion in the minister's mind at that tinfether new
5 terms of a contract for two concessions, threster 5 work came in as of that time, right?
6 informed NRD, "Operate the three others totfiat's 6 A. Excuse me. How can | be in the minister'schainthat
7 what your testimony is, right? 7 time?
8 A. My testimony is | don't want to speculate amtdrpret 8 Q. Well, sir, | don't agree that that's a lingttyou've
9 clear letters. | just try to explain to yohat 9 been drawing in your answers to the questiouns'm
10 I know, and that is what | will try to do. 10 asking as a matter of pure logic. Or, if'y@going
11 Q. And did my question accurately report badkryo 11 to expand on logic, you know the minister&cpice and
12 explanation? 12 you know how the NRD file was maintained heseayou
13 A. No. 13 picked it up.
14 Q. Okay. Let's break it down. 14 Is there any reason you can't say that as
15 As of September 2012, you stated, basedeoprior 15 September 13th 2012, the ministry at leastuwhat
16 communications, that we have to keep in rtiedmeaning 16 additional information, if any, NRD gave abthe other
17 both of the minister -- and what NRD musteéhav 17 three concessions beyond Rutsiro and Nemba?
18 understood the meaning to be, you say, veagtth 18 A. Sorry, | will keep repeating myself.
19 reference to completing the ongoing workniew 19 The ministry got a report, assesseaitedts
20 contracts referred to only Rutsiro and Nemba 20 finding to NRD. And between 2010 up to 2Qidhing
21 concessions, and that there was no ongoinig tevdoe 21 tangible came to describe that there's muok that
22 completed for licences to the three othecessions; 22 has been done on the three other concessabimst
23 correct? 23 than Nemba and Rutsiro.
24 A. These letters were sent after the expirpefinitial 24 Q. Please pause there. As of September 13 26dr
25 contract that had given five concessionsR®N Now, 25 predecessor minister knew that, right?
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14:47 1 A. Canyou ask the question, please, again? 14:50 1 The position of the ministry was teof
2 Q. What you've just said occurred, as of 2 negotiation for contracts for two concessiatthat
3 September 13th 2012, your predecessor mitisev that 3 time. But | would guess that if NRD had conitn more
4 too, right? 4 information on the proper work made on the fiv
5 A. You're asking if he knew what I'm telling you? 5 concessions --
6 Q. Yes. You just described what happened between 6 Q. Please don't add a hypothetical and changguestion
7 November 2010 and September 2012: you chassdevhat 7 before you answer my question.
8 happened. 8 MR HILL: That's an entirely unfair interruptior the
9 A. Yes. 9 witness. He's giving you an answer to thestjpre If
10 Q. My question is simple: the minister at tineetiknew the 10 he could answer the question, because iexaly on
11 same thing, right? 11 the question asked.
12 A. ldidn't get your -- that question. "SameVe What 12 MR COWLEY: He says: if something different hagbpened.
13 is the meaning of "same vein"? 13 I've asked him to stick only with what aclylappened
14 Q. I'm sorry, | mispronounced the word. Somesirhtalk 14 as of the date that the --
15 too fast, and | know that, but | have a hiang 15 MRHILL: No, that again is unfair. He's explaig what
16 slowing myself down. 16 the ministry point of view would have beethat point,
17 What you just described as occurring betwthe 17 which is exactly what he's been asked tousgiec
18 application in November 2010 and the statfafrs in 18 MR COWLEY: Mr President, I'm going to have té&:dsdo not
19 September 2012, your predecessor ministey kmesame 19 think it is fair, after all these efforts,get
20 thing, right? 20 an answer to the question that the answentes
21 A. Yes. 21 a changed question.
22 Q. Okay. So just sticking with that, when het ke 22 THE PRESIDENT: I'm sorry, my view is that he aaswering
23 letter out on September 13th 2012, knowingtwbu've 23 the question perfectly clearly and it waarjuiestion
24 characterised as happening up until that daie 24 that he felt could be answered yes or no.
25 your position that when he referred to "newtacts 25 MR COWLEY: My apologies.
Page 73 Page 75
14:49 1 that will be negotiated" going forwarduyknow, from 14:52 1 THE PRESIDENT: He was explaining why it coulde
2 that date forward to be negotiated, he wasmiafj in 2 answered yes or no, and what he thought thisteis
3 NRD's case to only contracts for Rutsiro aedNa, or 3 meant by this offer.
4 he was also referring to the possibility afittacts 4 A. Thank you, sir, for the clarification.
5 for the other three concessions too? Which? 5 And what I'm trying to explain: these trimgs
6 A. Sorry, the question was too long and | gat, los 6 that happened some years ago. You are shoméng
7 unfortunately. 7 a letter which was signed by my predecessyan're
8 Q. I can be criticised for lots of things, aridtéke 8 asking me to interpret it. | cannot interprét
9 it. Many things | do can be criticised. 9 just "yes" or "no"; I'm trying to give you tloentext.
10 again. And I'm apologising: I'm not tryirgkelabour 10 And unfortunately my answers will seem reipegat
11 this for you, I'm trying to make it simplajth 11 themselves, because what I'm telling yowsetare the
12 I'm doing a poor job. 12 facts, and we have the letters here.
13 We've already agreed that your charaeton of 13 So if NRD had produced proper work irttadl five
14 what happened between November 2010's applicnd 14 concessions, the government would have begrhappy
15 September 2012's letter, the prior minist&s w 15 to give them all the five concessions. Buhe view
16 aware of. 16 of the government at this time, we were ggyibet's
17 A. Yes. 17 proceed with one or two". That is what | wgig to
18 Q. With that as an agreed fact -- 18 answer.
19 A. Yes. 19 MR COWLEY: I'm going to preface this questiondaying
20 Q. --when your predecessor sent the SepterBiie2012 20 I'm not asking you to talk about NRD speeific I'm
21 letter and referred to "new contracts th#ithe 21 asking you a question of how the ministryli@gpts
22 negotiated”, was he referring to new consrémtthe 22 authority under Rwandan law.
23 Rutsiro and Nemba concessions only, onadl fi 23 If a concession is held out for applimagi
24 concessions? 24 an applicant applies, as part of the teridethe
25 A. So let me explain it as much as | can. 25 licence to that concession, the ministry diesiyou do
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14:54 1 not qualify, you will not be given a li@an Do you 1457 1 minister to extend it for only two moreeke at that
2 agree with me, sir, that it would be inappiaterunder 2 time?
3 Rwandan law to say, "But for the time beimgrate the 3 A. My understanding is that the minister was agging
4 concession anyway"? 4 chance to the negotiation process. That is my
5 A. | do not agree with your interpretation of faets. 5 understanding. It is to give a chance tadfsee
6 Q. Ispecifically said I'm not talking about NRSo 6 an agreement can be reached.
7 please don't talk about NRD in the answen. abking 7 Q. If contracts for licences of one or more ngnin
8 a hypothetical question about how it worksy lioe 8 concessions could be reached, right?
9 ministry's authority is applied and what titey and 9 A. That's my understanding.
10 can't do. So please don't answer about ittt with 10 Q. And there wasn't an expectation of the nenist do
11 NRD; answer only what I'm asking. 11 something more than that in the next two weetirrect?
12 If somebody applies, makes an applicatiofer 12 A. l'would don't -- | would not like to speciéat
13 a tender -- which has nothing to do with@ase -- for 13 Q. Canl ask that C-160 be brought up.
14 a mining concession, and the ministry sayse, Yyou do 14 | am remembering to say this time, sif:rhe when
15 not qualify, you will not be given a licenced you 15 you're ready to answer a question.
16 agree with me that it would be inappropratder 16 A. Yes. (Pause) Yes, | have finished.
17 Rwandan law for the ministry to say, "Despitet 17 Q. C-160 is a January 21st 2013 letter from then
18 decision, operate that mine for a while"? 18 Minister Kamanzi to the Rwanda DevelopmerarBp
19 A. | do not agree with your interpretation o facts. 19 correct?
20 If I'm given a minute, | can explain. 20 A. Correct.
21 You want to understand the context incivtine 21 Q. And in the letter he asks the RDB:
22 ministry operated. The first thing is to gdicence. 22 "... to initiate negotiations with theosb
23 When you get a licence, you operate. Whersybmit 23 company."
24 an application file, the application filepicessed. 24 Which is NRD.
25 This can take some months; it can even ke years. 25 "Its initial license for four ... yearspired some
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14:55 1 And as long as no final decision has lneade on your 15:00 1 time back. The company has been operatirgiort term
2 case, you are allowed to continue to operakes is 2 extensions as we wait for the conclusion efrtew type
3 how we operated. 3 of agreement with them, if any."
4 Q. Sir, looking back at C-045, do you see thatdte of 4 Do you see that?
5 the letter extending the licence period forINi® 5 A. Iseethat.
6 operate the mining concessions is from the 6 Q. Now, the reason Minister Kamanzi asks the RDB
7 September 13th date when it goes out to OcRE2? 7 initiate those negotiations is because at qovire in
8 A. Yes. 8 the intervening period between the lettesstiich he
9 Q. Two more weeks left in the month; correct? 9 said to NRD, "We will negotiate the contracthis
10 A. Yes. 10 letter", a policy decision had been madetttmRDB
11 Q. You'll agree that the only reasonable undedihg NRD 11 would handle the primary role in such nedjotie;
12 would have after receiving this letter is thiaister 12 right?
13 believes they are so close they can complet¢ever 13 A. You areright.
14 contracts he's referring to in the next tveeks? 14 Q. Inthe middle paragraph, then Minister Kamanz
15 A. I do not agree with your interpretation. 15 identifies the five concessions and says:
16 Q. Based on your understanding of events, yexiew of 16 "... [those] were too many for one li@n3 he way
17 the file, did the minister have any reasoextend 17 forward should be to negotiate a licenseémh
18 further, for the remaining two weeks in Segier, the 18 concession so that [they may] be evaluatearately."
19 licences under which NRD had been operaliag t 19 Then he reports that activities have taanily
20 concessions for only two weeks, because sumgetise 20 been stopped in two of the concessions beaHus
21 was planned for the weeks following? 21 environmental degradation. Do you see that?
22 A. I'm sure the minister had very good reasons. 22 A. |see that.
23 Q. I'm asking you, based on your review, becha&enot 23 Q. He says, however:
24 here. You reviewed the file, you lookedhat facts. 24 "... negotiations [should] begin with cessions
25 What did you understand the reasons weréor 25 that currently have no serious issues."
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15:01 1 Correct? 15:06 1 Q. You say "no final application”: did youane'no final
2 A. Correct. 2 decision"?
3 Q. Isityour understanding that Minister Kamanas 3 A. Nofinal decision. Excuse me. Excuse me.fihe
4 telling the RDB that other than Rutsiro anteSa, 4 decision.
5 there's no serious issue with negotiatingitiee 5 Q. Right, but | was asking about something véfferent.
6 contracts for NRD to operate all the otheringn 6 | was asking about the representation inlétisr
7 concessions? 7 that the company has been operating on styort-t
8 A. ldon't agree with the way you are summarisirgy 8 extensions.
9 understanding from this letter. If | may eip| this 9 We looked at the references to extensions
10 is in the same context with what we wereudising 10 a couple of letters that the last one saidheough
11 previously. Here the minister is telling RDBlease 11 the end of September 2012 to October 2002as®f
12 start negotiations, but negotiate each ceimes 12 October 2012, there's no written further resiten of
13 separately”. And | think immediately afteistletter, 13 any licences that we've looked at so far.
14 RDB invited NRD to come and negotiate, startvith 14 A |-
15 Nemba. 15 Q. Do you agree that there were no written &rth
16 So this is in the same context: it's the 16 extensions of the licences at all?
17 continuation of a process. 17 A. Exactly. It confirms what | was trying top@ain. As
18 Q. And again, | have to apologise: | don't ustderd the 18 long as the ministry has not made a finaisitat on
19 disagreement with my [question]. It seemsi¢oyour 19 your application, you are allowed to contioperating.
20 explanation was, "Yes, your question waseubty but 20 And actually here the minister is recognistmg NRD
21 you started by saying: no, | wasn't correct. 21 has been operating.
22 You understood, just as | asked, that 22 Q. ldo not understand the answer, so pleadaiexs
23 Minister Kamanzi was informing RDB that therere no 23 of January 22nd 2013, is it your understanthat NRD
24 serious issues for stopping negotiationaefrice 24 was at that time currently operating on atsteom
25 contracts regarding all the concessions dkfzer 25 extension of its licences for all five corsiess?
Page 81 Page 83
15:03 1 Rutsiro and Sebeya in this letter, right? 15:07 1 A. Yes, that is my understanding.
2 A. You are right. 2 Q. And what extended the licence for the conoassio NRD
3 Q. Now, prior to January 22nd 2013, if not they dself, 3 from October 1st to January 22nd 2013?
4 when was the policy change implemented suatttie 4 A. What extended it is the fact that no lettes\want to
5 ministry was to hand off the primary role egetiating 5 NRD telling them, "Please close your bagsretidquish
6 with applicants to RDB? When did that polatyange 6 the concession".
7 that led to this letter? 7 Q. So as you understood it, there was no nemdiclon NRD
8 A. Idon't remember the exact date right at tioenent. 8 that its licences were extended for a pegod,;
9 | don't remember the exact date, but it wasrad that 9 understood that its licences were automajiesttended
10 time. 10 under Rwandan law until it was told the ojiteo8You
11 Q. Now, the first paragraph which we startedhwitand if 11 now must stop operating"?
12 | could ask you to look back at that -- thatuded 12 A. You are right.
13 the statement that: 13 Q. So then why did the minister send any ofti
14 "The company has been operating on sont 14 letters saying that it was willing to extdnd
15 extensions as we wait for the conclusiomefrtew type 15 a specific period of time?
16 of agreement with them, if any."” 16 A. The minister was showing NRD that the apgiticehas
17 A. Yes, | see that. 17 been received, some observations had been onatie
18 Q. But you know that as of January 22nd 20J¥8gthad not 18 application, some negotiations had startedi tlae
19 been a short-term extension of the licenoearfy of 19 minister said, "Now let me hand over to RDBsat RDB
20 the five concessions since October 2012t%igh 20 can lead the negotiation process".
21 A. Let me explain it again. | said that in Rdarat that 21 So | think -- again, that's why I'm nadlling to
22 time, when you have a licence, you contimerating it 22 speculate -- that the fact that no furthéemsion
23 until a final decision has been made on your 23 letter was sent is because the minister vedting for
24 application. So no final application hadrbeede 24 the conclusions of these negotiations orsittes of
25 until January 2013. 25 RDB. But again, excuse me, | don't wanptecslate.
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15:09 1 Q. Wasn't the minister always waiting for tbaclusion of 15114 1 when they meet with you and talk aboutremts going

2 negotiations of a contract, every time he adatter 2 forward; that's why this document was sentect?
3 saying, "We will extend for a short periodiafie your 3 A. Excuse me. Can you show me where the repetaes of
4 licences"? 4 the ministry asked NRD to do so?
5 A. Here NRD had been given an opportunity to tiagofor 5 Q. It's not in writing, so no, I'm not preparedshow it
6 two concessions, but on several occasionsvikey not 6 to you. But I'm asking you: you're awareriy avent,
7 willing to take that opportunity. So the nsiter said, 7 you're aware that this was requested of NRiutan
8 “Let me hand that file or process to RDB tdld". 8 the file that was being sent to RDB for negf@itns, so
9 So that's what the letter is telling us. 9 that there was a document that said "long-term
10 Q. Are you aware of any communication from thaisry of 10 license"; right?
11 Mines to RDB, whether before or after theileiklve're 11 A. No, I do not know who requested NRD to do $hat's

12 looking at on January 22nd 2013, in which R 12 why | was asking you to please show me tierlef

13 informed that there were only two concessfonsvhich 13 instruction that was given to NRD.

14 contracts would be considered, and theretaoeld only 14 Q. Well, you will agree that in communicatingtie RDB in
15 be negotiated? 15 January 2013, the minister said, "Please @menow
16 A. I'wouldn't like to speculate on that. 16 negotiations"; he did not say, "Don't comneenow

17 Q. I'mjust asking you simply: in your reviewtbé file 17 negotiations, because a new applicationchesrhe in

18 and your preparations when you took it caed again 18 first", right?

19 in your preparations for this witness statentigat you 19 A. Yes, the minister instructed RDB to leadrbgotiation

N
o

20 provided in this case, have you become aufaaay
21 communication in which the ministry, anybastybehalf

process. But my question was thus: whetteeiproof?
Q. Sir, please just focus on my questions.

N
=

22 of the ministry, informed RDB, when goingvi@rd with 22 When he sent the letter saying, "Commence
23 negotiations as asked with NRD, "There's omty 23 negotiations now", he knew that this hadegrb

24 concessions in which negotiations should ooegause 24 received; correct?

25 there's only two concessions for which catsravill be 25 A. I don't want to confirm things while no docemt had
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15111 1 issued"? If -- 15:16 1 been shown to me.

2 A. l'wouldn't like to speculate. 2 Q. Sir, you've seen the documents. You sawd'in

3 Q. Soitwould be speculation as to whether yoséen it 3 pull them up again. You saw the January 2018

4 or not? Do you recall -- 4 letter to RDB from Minister Kamangzi, right?

5 A. It would be speculation if | tell you thingsrfwhich 5 A. Sorry, maybe it's me who got it not right, lgati

6 | don't have facts. 6 started your question saying that the ministguested

7 Q. Okay. So can you at least agree with me dhasgour 7 this document. So | was just asking: whetbds

8 review of the file, you haven't seen anyths@you 8 letter requesting?

9 can't say that it didn't happen, but you kioat you 9 Q. I'masking a different question now. Pleasai$ on
10 haven't seen it happening? 10 the question I'm asking. | understand thetgou

11 A. | do not agree with you. 11 made about a prior question, but we've nagnessed.
12 Q. If we could bring up C-054. 12 Please leave that question and listen toeke
13 C-054 is a transmittal letter referring t 13 question.
14 an amended application for the long-ternmiieg or 14 A. Good.
15 long-term licences; correct? 15 Q. When the minister wrote to RDB saying, "Comoge
16 A. Excuse me, can | be given a minute to réad it 16 negotiations”, you know this letter hadninean yet,
17 Q. Of course. Like | said, | do not mean tolymyy 17 right?
18 asking you a question that you can't read wiare 18 A. Can you ask your question again, please?
19 being shown. | try to remember to tell ythaf] you 19 Q. Can we put up side by side C-160 along ‘mithletter.
20 can read. But please, just take the tinmedd. 20 Mr Imena, you understand that when then
21 (Pause) 21 Minister Kamanzi wrote on January 22nd to RbB& it
22 A. Yes, lreadit. 22 should commence negotiations, a JanuarylSén
23 Q. Now, the representatives of the ministry d$¥BD to 23 wasn't yet in the file; you know that, right?
24 send a new document referencing a long-teende so 24 A. What | see is that there's a letter that giasn on
25 that the new negotiators, RDB, would hawe the file 25 21st January to RDB requesting them to start
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15:17 1 negotiations one concession by one coicessd I'm 15:21 1 Q. Okay. If I could ask FTI to bring up C806
2 seeing another letter applying for long-terming 2 Sorry, I'm trying to bring it up myself.
3 licence. Thatis what | see. 3 This is your first communication with NREprrect?
4 Q. And you simply will not agree with me that fivet 4 A. Correct.
5 letter you see is dated before the secoret kg 5 Q. You invited NRD's Mr Marshall to a discussieith the
6 see? We can't get that agreement before we oroand 6 ministry on October 29th 2013; correct?
7 complete the questioning? 7 A. Correct.
8 A. The letter to RDB was made before the letemfNRD. 8 Q. Now, between -- and I'll bring it up againvié need to
9 Q. So we can agree that the minister's posititimesgtime 9 for the dates, if we can't just agree we reberthe
10 was, "We're prepared to have you negotiateacts 10 dates. Between January 22nd 2013, when your
11 with NRD", knowing that he didn't have in Haany new 11 predecessor, Mr Kamanzi, instructed the RB they
12 or amended application, right? 12 should commence negotiations with NRD aboaotracts,
13 A. The minister's position, sorry, it's veryasién his 13 and this letter, did anybody contact NROhegitanybody
14 letter to RDB, and the minister had beenuphathat 14 from NRD or anybody from the ministry, to négte?
15 process since 2010. 15 A. NRD was invited to negotiate by the CEO ofBRINRD
16 Q. I'm not sure how that answers the questitiease, 16 came, there was a meeting, they discussed abo
17 sir, focus on the question. 17 negotiating for Nemba concession. RDB weardhat
18 He knew when he said, "We're ready fartgo 18 government is proposing a five year licerld®D was
19 commence negotiations with NRD", he was otdihg 19 not happy with that proposal. And then tleeess of
20 an amended application when he said it, ?ight 20 negotiating did not yield tangible results.
21 A. | donotagree. 21 Q. Well, before I get back to the last part,usecme, can
22 Q. He knew when he said in 2012 to NRD that, ‘t\ike to 22 you tell me when that meeting occurred, as yo
23 conclude”, in one letter, "as soon as passiahd in 23 understood it?
24 the other letter that, "We're going to codelin the 24 A. | don't remember the exact date, but it wWees a
25 next two weeks negotiations of a contrattias not 25 Minister Kamanzi wrote to the CEO of RDB, téiter you
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15:19 1 a contract based on an amended applicagoause he 15:24 1 were showing me. After that letter, tHe0Cof RDB
2 didn't have one, right? 2 invited NRD to come and discuss.
3 A. ldonotagree. Can | explain? 3 So there was a meeting, but unfortunakely
4 Q. Ifit's actually necessary to answer the dgoest 4 meeting didn't produce any tangible outcome.
5 explain, sir. Just answer the question. 5 Q. Okay. | can bring up the document in one nmarmd'm
6 A. Ithinkit's necessary, because between 201iD2013 6 looking for the number -- to place it in tim8o I'll
7 there have been discussions between RNRAithistry 7 just return to it in a second. But just toe purpose
8 and NRD. So there had been progress madatin t 8 of my questions, the date it occurred is ngiartant
9 process. So that is my explanation | warteatit. 9 to the next question.
10 Q. What discussions about a new amended applicae you 10 Following this meeting that you -- agaioy've
11 referring to? 11 stated what you believe you understand haggpanthe
12 A. Excuse me. |just said that between 20128443, the 12 meeting. Are you saying that it's your ust®rding
13 ministry had been already meeting with NRD an 13 that RDB continued negotiations with NRD atmatential
14 discussing on the application made in 2010. 14 contracts that were not successful? Or@uesgying:
15 Q. Right. Again, I'm perplexed as to how thiglanation 15 as a result of what you described as ocauatthe
16 relates to my question. | simply said theistér made 16 meetings, the negotiations were unsuccessfdlthat's
17 his statements about, first, the ministrynbgirepared 17 all that happened?
18 to conclude the negotiations of a contraetotly with 18 A. | was aware that the negotiations were nog@ssing.
19 NRD, and then saying, "RDB, we're prepardubige you 19 And since | had become the new Minister iarga of
20 negotiate these contracts with NRD", he nthdse three 20 Mining, minister of state, | invited NRD toroe and
21 statements knowing he didn't have an amended 21 discuss. And as you will see, RDB is infodnadout
22 application; he was only holding an original 22 this meeting. So we were informed alreadRBYB that
23 November 2010 application. 23 the project is not progressing.
24 A. Excuse me, | wouldn't like to speculatehithk 24 Q. I'djust like to stop you, because | don'tiita get
25 | tried to explain what | recall. 25 ahead to other discussions; | just wantdsttdear
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15:26 1

what you were saying occurred before gimgussions. 15:31 1 to this Tribunal.
2 Let me place it in time; it will be easier 2 Q. Please, sir, I'm not asking you the contentshat you
3 | apologise for not having this handier. Brup 3 think are the contents of any communicatidnsjust
4 C-159, please. 4 asking you if you're suggesting there wereemor
5 Could you just enlarge the -- well, let thitness 5 communications than the meeting. I'll follop/with
6 read the first page. And let me know, siyaifi need 6 questions if | have them.
7 to read more to know what this document ithéfe is 7 A. Sowhat | was trying to say: there was a mgetind we
8 more. (Pause) 8 have the minutes of that meeting. There nfighie been
9 A. Yes, you can proceed. Next page, if themys a 9 other communications that | don't know, addn't want
10 (Pause) 10 to speculate on that. But at least therdoban
11 Q. Sir, if it helps in your review of the letteny only 11 a meeting.
12 guestion to you is regarding the placemetitrie of 12 Q. Thank you.
13 discussions. | do not intend to ask youldngtabout 13 Now, between the time when RDB convenetating
14 the actual contents of the document; thdtis hwasn't 14 with NRD and your letter inviting RDB to meweth you
15 prepared to bring it up originally. But ysaid you 15 on October 16th, did you have discussions RiDB about
16 didn't know the date. I'm just trying toemi you. 16 who would lead negotiations going forward?
17 So by all means read what you need tieeio 17 A. The policy of the government remained theesédRDB was
18 comfortable in answering, but I'm prefacing guestions 18 to lead negotiations.
19 only about the date. 19 Q. Was there any written communications about yo
20 A. So excuse me, this event happened some toie §o 20 extending an invitation despite that polenyd
21 that's why | was taking some time to readd A 21 explaining why?
22 was -- 22 A. Sorry, the line got cut off for a seconddidn't hear
23 Q. Understood. But I'm not asking you abouttw¥es said 23 the entire question.
24 at a meeting. The Claimant has alreadyfiezbthat 24 Q. Yes. Was there a written communication betweu and
25 he disputes characterisations of what hapgbentne 25 RDB about your going forward to set up a imgedespite
Page 93 Page 95
1529 1 meeting. We're not asking you to getiintdou 15:32 1 that policy staying in effect?
2 weren't there. 2 A. I don't think there's a written communication.
3 I'm just suggesting to you that a docurmeas 3 Q. You understood at this time RDB -- I'm sotrsaid the
4 pointed out to me that -- you couldn't saydhte of 4 wrong term.
5 a meeting with RDB. | wanted you to see audzent that 5 You understood at this time that NRD wék s
6 put a date on a meeting. 6 operating all five concessions; correct?
7 Now, do you recall, when you testifieceahly that 7 A. That's my understanding.
8 you know RDB's CEO invited NRD to a meetirgtt 8 Q. And you did not instruct them to stop opeigtny
9 occurred in May; correct? 9 concessions prior to this invitation for a tiveg
10 A. Yes, that's what | see. 10 right?
11 Q. Okay. Now, after the May meeting, is it ytestimony 11 A. You are right.
12 that you're aware of other communicationsytba're 12 Q. If I could ask that C-064 be brought up.
13 characterising as "negotiations" between RBBNRD, 13 Let me know when you're prepared to answe
14 or -- what I'm trying to confirm is: are yjust saying 14 a question about this document, sir. (Pause)
15 that there was a meeting, the meeting wascaassful? 15 A. Yes, lreadit.
16 A. You are right: that's what | was trying tgy.sa 16 Q. C-064 is an August 14th 2014 letter from §@NRD
17 Q. The latter? 17 explaining that NRD needed to submit a nepliegtion
18 A. There was a -- can | explain? 18 for concessions; correct?
19 Q. Yes, I'mjust trying to move on quickly, lodgpgise. 19 A. Correct.
20 I'm trying to move faster. 20 Q. Now, prior to this letter, NRD had only beeformed
21 It's the latter: there was one meeting neeting 21 that negotiations for a contract, or one oren
22 was unsuccessful; that's all you were tryingpy, 22 contracts, were to occur, and the contexigyeit the
23 correct? 23 times of those letters and communicatiorad,ttie only
24 A. Excuse me. Because this is a complex issukcannot 24 application pending was the November 2010cgin;
25 just say yes or no: it may end up not givfregtruth 25 correct?
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15:35 1 A. Not correct, because prior to my letterénhad been 15:38 1 I met personally with NRD and | again expéd to them
2 that 2010 application and another applicatiat was 2 that the government is open for negotiatibosyever,
3 sent in 2013 by NRD. 3 that there are conditions that needs to idled]|
4 Q. Okay, so let me break the question down. 4 but we are ready to move forward with the tiegons.
5 Some of the communications NRD receivieat, tve've 5 At that time, if | recall it properly, Miarshall
6 already gone over, said that there were to be 6 said that for them the only interesting thisg
7 negotiations of one or more contracts fomass, at 7 a long-term licence for the five concessionthink
8 a time when the only application was the Ndven2010 8 | told him that anything that will be agrequba will
9 application, right? 9 need to be fulfilling the requirements of the.
10 A. You are right. 10 So there have been communications bettheen
11 Q. Thenin 2013 NRD was informed that it wasteu/to 11 ministry, RDB and NRD between January 201BMRD --
12 come and negotiate about a contract, agaon®or 12 and this letter.
13 more licences, but to negotiate a contraitt RDB, 13 Q. In order for me to understand your explanatialo
14 when there were two documents on the tdie, t 14 return to the question: can you put datethese? You
15 November 10th 2010 application and the Jg8@th 2013 15 met with Mr Marshall when?
16 amendment, right? 16 A. Soif | had been allowed to come in with myness
17 A. You are right. 17 statement, | would have read it and givegdate.
18 Q. Now, do you agree with me that based on your 18 But | was told it's not allowed, so | carivtegyou
19 understanding of these communications teatgoled 19 an exact date.
20 you -- you're summarising communications pnateded 20 Q. Was it before the May 2013 meeting that RBI kwith
21 you even in C-064 -- you are not aware of any 21 NRD?
22 communication to NRD that said, "Now thathvese this 22 A. It was after the RDB meeting.
23 January 30th 2013 amendment document, we'kenger 23 Q. Was it one meeting or more than one meetiaigyou're
24 prepared to negotiate one or more contraittsyau 24 referring to with Mr Marshall?
25 because we don't consider you as qualifjong¥en one 25 A. Atleast what | remember properly is thatiied
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15:37 1 licence"; correct? 15141 1 them, and you showed me my invitatiorietSo they
2 A. I do not agree with you. Can | explain? 2 replied to that invitation and we met. Sodhaége,
3 Q. Well, first please just tell me the date er iature 3 | don't remember that, but it's after my iatign.
4 of the communication, and then I'll try tortgyit up 4 Q. I'malittle bit confused, because | thougit tine
5 so we could follow your explanation. 5 of questions had to do with what -- | thouigstiarted
6 MR HILL: He should be allowed to explain his aeswuo the 6 by asking you whether NRD had been informesbafiething
7 guestion. 7 between the dates of prior communicationstlaisd
8 MR COWLEY: The answer to the question was: ha't@bree 8 invitation letter. So | understand that a tinge
9 with me that there was no communication. al&king 9 occurred after your invitation, but | intended-
10 him: before he goes off with an explanatiethme the 10 maybe my confusion is caused by the factl ik
11 date of the communication, so we can all ok 11 | said something that | didn't, and | apalegf
12 before he explains. That's -- 12 that's the case. But I'd like to return fooriginal
13 THE PRESIDENT: It doesn't follow that there'gtaing we 13 point.
14 could look at, Mr Cowley. Could the withgdsase give 14 Prior to your invitation for NRD to corimeand
15 the explanation to his answer, and themtiagtlead on 15 meet, your invitation that went out in AugpetiL4, are
16 to a further question. 16 you aware of any communication by either RibBnyone
17 MR COWLEY: Certainly, if that's how the Tribunaishes to 17 at MINIRENA to NRD saying, "We are no longeepared to
18 proceed. Certainly. 18 negotiate a contract for a licence with yecduse
19 A. So after January 2013, when NRD submittedgtiated 19 we've received this January 30th amendment"?
20 application file, | met with them. But thavere other 20 A. Excuse me, | got confused in your questiéou
21 meetings between RDB, for example the May2fiéeting 21 mentioned my invitation of August 2014. Whic
22 between RDB, and people from the ministryex@esent. 22 invitation is that? August 2014, my inviteti
23 But again, there was a meeting | had thitm; 23 Q. | believe it's -- | have a hard time -- l'onrg,
24 | don't remember the exact date, but it Vites the 24 | don't want to look away from you while Itatking.
25 RDB meeting and it was before this C-064tetSo 25 But | believe it's the document that's uf)6d; and
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15142 1 I could check it in another version thiaave up 15:47 1 Q. That's not what | asked.
2 that's got much bigger writing for me. 2 THE PRESIDENT: Please allow the witness to camtin
3 A. Soiflcan help, this is not my invitatioritler to 3 A. Did | inform them that we were not able torgrthe

NRD. It was -- this letter was informing themthe
changes of the law and requesting them to subm

4 4 30 years -- because they were now applyingdgrears.
5 5 Did I inform them that we are not ready tongrthe

6 a re-application. 6 30 years licence? Yes. That's what | cawens

7 Q. Fair enough. | misspoke, and perhaps thatieas 7 MR COWLEY: But my question goes further than that

8 original cause of the confusion. 8 Are you aware, yes or no, whether anyeRDB, you
9 Between the times starting in 2012, iniclgdn 9 or anyone else on behalf of MINIRENA -- inf@thNRD

10 2013 the invitation to meet with RDB, betwdélea times 10 you weren't prepared to negotiate a confoact

11 that NRD was informed that RDB, or beforthé 11 a licence, whatever its terms may turn otetafor

12 ministry, was prepared to negotiate the emish of 12 one or more concessions because of the Ja2E3

13 a contract for a licence of one or more cssioas and 13 amendment?

14 this August 2014 letter from you, are you i@a any 14 A. Yes, | informed NRD that we are ready to riege with

15 communication to NRD that informed them MIERA was not 15 them.

16 willing to negotiate at that time a contriact 16 Q. Justto be clear, because I think your answsr-- and

17 a licence for one or more concessions bedause 17 I don't want the record to be confusinghank you

18 received a January 30th 2013 amendment? 18 for your answer, but | think you said "Yediem | --

19 A. So, sorry, actually that is what | explainé&kfore 19 A. Yes. Yes.

20 this letter of 2014 and after the January3201 20 Q. You did inform -- even after January 2018®adment,

21 application, if | got it properly, you arekangy if 21 you informed NRD you were willing to negoéiat

22 there has been communication to NRD. Araid:ges, 22 a contract --

23 | personally -- 23 A. Yes, linformed --

24 Q. A specific message, sir. I'm not asking orepeat 24 Q. -- for one or more concessions?

25 any and all communications in the time peribsaid 25 A. Yes, | informed NRD that we were willing tegotiate
Page 101 Page 103

15:45 with them.

Q. For a contract for a licence, is the question.

1 specifically: was NRD informed that thenigiry was no | 15:48 1
2 longer willing to negotiate a contract foi@ehce to 2
3 one or more concessions because of the Ja20ikBy 3 A. Acontract for?

4 amendment? 4 Q. Alicence to one or more concessions. | tigpecify
5 A. lwill not -- you are phrasing it as somethsigprt. 5 any particular terms; just a licence. Were wiling
6 But the ministry informed NRD that it is naepared to 6 to negotiate a contract for a licence?
7 grant the 30 years licence after the apphodtr 7 A. You are right.
8 8
9 9

30 years. Q. Thank you.
Q. That's a term of a contract, sir. I've askedry Now, prior to this letter from you thdtsen
10 different question. I've tried to focus dead my 10 marked C-064, was there any discussion thateyaware
11 guestion at the same level of the commuicatihat 11 of, any communication that you're aware dfiRD
12 went to NRD that we've spoken about numeiimes, 12 informing them that before any further distols about
13 negotiating or concluding a contract or arlite. 13 a contract for a licence could go forwarditmle new
14 You specified your understanding that timdy 14 application had to be submitted?
15 referred to two concessions. Had anybodpréeour 15 A. So let me explain it, giving the context.
16 August 2014 letter, said to NRD, "We're nagler in 16 I met with NRD, | told them that we argling to
17 a position of negotiating a licence for angaession 17 negotiate with them a licence, or a contrattey told
18 because of the January 2013 amendment"?s Bhagry 18 me that they want five concessions. | théht if
19 specific question. 19 there were to be any concession, it shouliepetiated
20 A. It's a specific and complex question. 1bt @, you 20 separately. We put together a team at thistmyi that
21 are -- okay, | met them. But then your goess 21 will help in that process. Unfortunately, NRidn't
22 confusing me. 22 come on board to continue the process uetileached
23 Did | inform them that the ministry regsil their 23 2014.
24 long-term application? Yes. Did | inforneth that we 24 Q. The discussion that you just said you hadraeeting
25 were not -- 25 with NRD, was that before or after the lettefre
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15:50 1 looking at? 1554 1 explain.
2 A. ltis before this letter. 2 In this meeting | told them that, firstey no
3 Q. And you say the date is in your witness statefh 3 longer have licences. Although we know tleey'r
4 A. | believe so. 4 operating, they don't have licences, and tioeify to
5 Q. Well, I'll take a look at the break and Wi to come 5 us was to help them get licences.
6 back, just so we can try to put clarity onrieord. 6 Two, | told them that the ministry waslini to
7 | don't have that reference to hand. 7 continue the process started by my predecessbr
8 MR HILL: It's paragraph 25. 8 negotiate one or two concessions. Unfortiyate
9 MR COWLEY: Thank you. So the supplemental witnhes 9 Mr Marshall was not willing to accept our affe
10 statement, paragraph 25, if that could badirbup, 10 The other part you are mentioning of gipgl one at
11 please. 11 a time, applying one at a time comes in 28ftér this
12 MR HILL: No, the first witness statement. 12 meeting.
13 MR COWLEY: Well, then we found it twice. So édlihave 13 Q. Okay. Sir, when you told Mr Marshall in thigeting in
14 the supplemental witness statement brought up 14 October 2013 that they no longer had liceneas that
15 paragraph 27. Second supplemental -- oakythe 15 the first time that you contend NRD was infed of
16 supplemental. Actually | don't see the:tidghis 16 that?
17 the supplemental? 17 A. NRD knew that they had no licence since &se |
18 MR HILL: This is the one | was guiding you taitb 18 extension given by Minister Kamanzi, but wi s
19 obviously you must take your own courses tkté first 19 allowed them to operate. And now we wanted t
20 witness statement. 20 regularise that situation.
21 MR COWLEY: |can't see it, that's the only peshl | was 21 MR COWLEY: Sir, I'm --
22 trying to bring up the one that | could see. 22 THE PRESIDENT: It's time for a break, isn't B®-minute
23 If the date helps you, sir -- | actualiyp trying 23 break.
24 to speed things up. Despite failing misgrabthat 24 I'm getting very concerned about the tivhen
25 and slowing it down, I'm trying to speed gsmup. So 25 I look at the original timetable. You wilh¥e to
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15552 1 please, if we're in the document thapéisgraph 25, 15556 1 think about that.
2 bring up paragraph 25 for him and let him labk. 2 MR COWLEY: I'll work during the break to make sumarrow
3 I'm sorry, supplemental is up. 27. It bé 3 as much as possible.
4 enlarged, sir. (Pause) 4 THE PRESIDENT: Alright, 30 minutes.
5 A. Yes, | read it. 5 (3.56 pm)
6 Q. Sois the reference to the meeting in thatgraph the 6 (Adjourned until 4.26 pm)
7 meeting that you were just testifying about? 7 (4.27 pm)
8 A. Exactly. 8 MR HILL: Could I just raise one point which redatto my
9 Q. And the meeting occurred October 30th 20177 9 two next witnesses. I've got both of thenstamdby.
10 A. Exactly. 10 If Mr Cowley is not going to get on toeoor both
11 Q. And that's after the letter that we were ioglat? 11 of them, could they be told now so they caad
12 A. No, before. 12 because I'm sure they've got commutes angkitfing
13 Q. It's before? 13 late in the Rwandan day.
14 A. It's before. 14 MR COWLEY: So Mr Gatare | think could be askedeave.
15 Q. I'msorry, it's before, because this is 2014. 15 Even if we're short -- and | have lower eatég of
16 | apologise. 16 time with Dr Michael than originally: | do leve it
17 So prior to this letter, in C-064 you lafdrmed 17 will be faster than originally anticipateBut
18 NRD in October 2013 that, as you testifiedytneeded 18 nevertheless, even if we weren't originaitgmding to
19 to apply one at a time; correct? 19 go into tomorrow with Dr Gatare, | do belidwaan
20 A. | can repeat again what is written. 20 reduce that as well, and reduce the expéress's
21 Q. Just focus on one term at a time, please. 21 time compared to what was originally antitépa
22 You've testified about a meeting at whyich 22 So | am not anticipating a timing problasnwe
23 instructed Mr Marshall your position waséeded to be 23 currently stand. That will continue throufgh day
24 one concession at a time; correct? 24 tomorrow, at least on my side.
25 A. Sorry, it's not as you are trying to putlitl can 25 THE PRESIDENT: Very well then. Dr Gatare cartdie
Page 106 Page 108
30 (Pages 105 to 108)
Anne-Marie Stallard As amended

for Trevor McGowan by the Parties



Bay View Group LLC and The Spalena Company LLCRepublic of Rwanda

Day 7 -- Hearing on Jurisdiction and the Merits IDSase No. ARB/18/21 Tuesday, 29 June 2021
16:28 1 he can go home. Is he a Dr? 16:32 1 may have in your office, that you may hiavgour
2 MRHILL: He's a Mr, | think. 2 computer and that you would need to collewrtnfother
3 THE PRESIDENT: Mr Gatare. 3 government offices.
4 MR HILL: Thank you, Mr President. 4 Q. And it was your assumption that they had actzeall
5 MR WATKINS: Would you like the witness now? 5 of those things, is that your testimony, wieu sent
6 THE PRESIDENT: Yes, please. 6 this letter out?
7 MR WATKINS: Bringing him in. 7 A. Yes,when | sentit, | thought they had actess|
8 MR COWLEY: MrImena, on August 14th 2014 -- ahil could 8 the necessary information.
9 be brought back up, just so he has it availdibl 9 Q. When did you learn that they didn't?
10 necessary, C-064 -- when you sent your l&itsiRD 10 A. Canyou please repeat?
11 that we were looking at before the break, kreew the 11 Q. When did you learn that they did not?
12 circumstances NRD was actually facing orgtioeind with 12 A. When Marshall wrote to me and informed me thay
13 regard to access to its offices and the czimes; 13 don't have access to their office.
14 correct? 14 Q. And when he wrote to you and told you that ydu then
15 A. No. 15 respond, "Well, then you don't need to wairgut
16 Q. And you were informed that Mr Benzinge wasnging to 16 trying to prepare and submit a new applicatiotil
17 have ownership rights in NRD and he was tpéttion to 17 that's corrected"?
18 prevent Mr Marshall from operating the conypaorrect? 18 A. I gave him another chance to collect and sudlfrthe
19 A. Notcorrect. | knew Mr Benzinge was havitajros 19 information.
20 regarding the ownership of NRD. | didn't\rat that 20 Q. What do you mean, "another chance"?
21 time that NRD had issues in accessing itseff 21 A. He was given a letter by myself, by the miigis
22 Q. Well, we'll get to it in a moment in termsyofur 22 extending the period of time he had beengive
23 witness statements, but if you need to relaefore 23 Q. Isthat because you recognised that thepersdd of
24 you can answer any questions, just tell rateahd I'll 24 time went by and it really wasn't a chanceepond to
25 wait for any questions about it. 25 the request by filing a new application, siaccess to
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16:30 1 But you do recall Mr Benzinge appraaglyou to 16:34 1 the offices, the computer, the informatiothe files,
2 explain his position and what he wanted todeee, and 2 wasn't available?
3 that factored into your decision about whetrarot to 3 A. No. Can |l explain?
4 permit NRD tags to be provided to the compaoyrect? 4 Q. Please.
5 A. Not correct. 5 A. Mr Marshall was given this letter we are sgein the
6 Q. Okay. We'll get there. Let me focus justton 6 computer to submit an application. That aapion was
7 August 14th time period. 7 received by the ministry, it was assessed.fdlied
8 So it's your testimony that when you skatletter 8 that it was not satisfactory according to the
9 that's up on the screen, C-064, that you badea 9 requirements.
10 Mr Marshall and Ms Zuzana were put out okasdo the 10 Mr Marshall claimed that he had no actes®me of
11 corporate offices and the Nemba offices;ghatur 11 his documents, but the assessment was shtiveihgome
12 testimony? 12 of the critical things he failed to provide aot even
13 A. Yes. 13 documents that should be found in his offieer
14 Q. You knew, even though you didn't know that,fa was 14 instance, a tax clearance certificate, Heddo
15 an assumption on your part that in orderépare and 15 provide that. And that is never found iroffice; it
16 complete a new application that would be istest with 16 is requested from the Rwanda Revenue Aughorit
17 the 2014 law, whoever was in charge of piagar 17 Again, another document was the Envirarime
18 would need access to all the corporatiorrimédion 18 Management Authority certificate, which isa}- we
19 about activities over the years since at [2@%0, 19 called it a recommendation -- which was tptmvided
20 right? 20 by the office in charge of environment mamaget. That
21 A. No, let me explain it. 21 was not in his office.
22 What | knew is that we sent this letteNRD when 22 So we thought this was a trick to corgidelaying
23 I was not informed that they don't have astesheir 23 the process of this licensing scheme thatadeentered
24 office. Then the second thing | know is tiogbrepare 24 in with him.
25 this type of application, you need informatibat you 25 Q. Sothat's a reason for not extending anactieance, as
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16:36 1 you called it, right? Those are all reasto reject 16:39 1 Q. Can you identify even one?
2 an argument that the first chance wasn't d ghance, 2 A. ldon't remember the number. But | can give g case:
3 and say, "No, we're done", right? 3 Gatumba Mining Concession was asked to dedhee, to
4 A. Not as how we are putting it. He was giverehe 4 comply with the new 2014 law. Gatumba Mining
5 30 days. If | remember properly, beyond el8ys, he 5 Concessions.
6 was again given 15 days. 6 Q. Can you identify any other?
7 Q. And you just told me the reasons why you thialdidn't 7 A. lgaveyoujustone. | don't remember thenth
8 deserve it, right? 8 Q. That was my question: can you remember argratiyou
9 A. And by the way, we had no legal obligationgitee him 9 said you can't remember the other.
10 an extension. But because we wanted toHel@nd 10 A. Unfortunately, | remember right now Gatumbanilg
11 have him as an investor, we extended to i t 11 Concessions.
12 opportunity. 12 Q. As of August 2014, how many applicants foerices to
13 Q. And that's the reason you extended it: becpnis 13 operate mining concessions beyond the initial
14 wanted to have Mr Marshall be an investara or more 14 exploratory licence phase existed?
15 of these concessions? 15 A. Canyou repeat, please? Because if I'm alioiw
16 A. You are right. 16 answer, | also remember Trans Africa and Rbiging --
17 Q. Now, at that time [that] the first requestriting 17 Trans Africa and Rogi Mining, if | remembeeliv- as
18 for the submission of a new application waritto NRD, 18 cases to ask to fulfil the requirements with2014
19 how many other applicants for licences beyamahitial 19 law.
20 exploratory licence phase were given siméguests to 20 Q. Again, just to be clear, I'm not asking wketyou told
21 resubmit their application? 21 people to fulfil the requirements of the 208w. I'm
22 A. Several companies were required -- requéstatide by 22 asking a very specific question. I'm askiag to tell
23 the 2014 law. 23 us who you actually recall telling, as a pegd
24 Q. That's not my question though, because thé v may 24 applicant, to submit a new application urtteraw.
25 cover a lot of things. | want to make suegrev 25 So with that clarification, please let mewnehat your
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16:37 1 focused on the same thing. 16:42 1 answers were to that question.
2 I'm asking you: within the pool of applits for 2 A. Those are the examples | gave you.
3 licences to operate mining concessions, homyraach 3 Q. Now, how many applicants for a licence to afeer
4 applicants in August 2014 were told, "Subrmiea 4 a mining concession beyond the initial expguma
5 application and we'll go forward with the pes of 5 licence phase existed as of August 2014?
6 considering it"? 6 A. Companies that had licences before 2014, fzatd t
7 A. Soiflcan explain it properly, NRD's casel lstarted 7 continued beyond 2014?
8 in 2010, continued to stall, and in 2014 wedshem 8 Q. No, I'm asking a different question, not wiaal lalready
9 to comply with the new law. All the other coamies in 9 been issued licences. We talked about yestemblir
10 the country were informed that we have a lagwyand 10 memory, as best you could recall, how mamjiegand
11 anyone who wants to apply for a licence méked to 11 how many were awarded. I'm asking how maerew
12 apply, fulfilling the obligations of the ndaw. 12 pending.
13 But again, we had no legal obligationneteewrite 13 So of the applicants for licences to afger
14 this letter to NRD. But because of -- ougobd 14 a mining concession that had a pending agfgit that
15 faith, we said: let's extend to him this rehance to 15 was originally submitted before 2014, how ynahthem
16 fulfil the new requirements. We had no dadtiigns to 16 were told in August 2014, or by August 20BLbmit
17 do so. 17 a new application"?
18 Q. Sir, I'm going to ask you again. 18 A. There are many, but | don't remember the mimb
19 A. Yes, please. 19 Q. Can you remember whether it's more than 25?
20 Q. Of the applicants seeking a licence to opexaining 20 A. I'wouldn't like to speculate on a number.
21 concession beyond the initial exploratorgrice period 21 Q. If I could ask that C-119 be brought up.
22 that existed as of August 2014, how manyiohs 22 Please let me know when you're readyswar
23 applicants were informed that they had torsua new 23 a question. (Pause)
24 application? 24 A. Yes, lread it.
25 A. | don't remember the number. 25 Q. This letter, C-119, is an October 28th 2@ttet in
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16:45 1 which you informed NRD that its re-appiica was 16:49 1 Q. Turning over the concessions didn't reqaiity sort of
2 denied and it needed to turn back over all the 2 physical action by NRD to put something thatstituted
3 concessions; correct? 3 the concessions back in your office, right?
4 A. Correct. 4 A. No.
5 Q. And you had some details about -- or you esies 5 Q. It meant: step out of the way so the goverrroend
6 a "closure process". 6 take over control of the operations; correct?
7 That position changed after this letterrect? 7 A. No, not as you are putting it. It meant fliig the
8 A. We gave him seven days to lodge an appeaheSo 8 requirements of the law we mentioned to hiraun
9 appealed that decision: that's why we hadke into 9 letters. So the 2014 law was clear on whapéas if
10 consideration his appeal. 10 an application is rejected. So he had tdémpnt what
11 Q. And who was considering the appeal? 11 was in the law.
12 A. There was a committee at the ministry. 12 Q. Who would take over operations? Since NRB demied
13 Q. Okay. And when did they decide that appeal? 13 the ability to continue operations, who wag to
14 A. I don't remember the exact date, but ittierahis 14 operate the mines?
15 October letter. 15 A. Noone.
16 Q. Can you bring up C-087. It's more than agepso if 16 Q. Can we talk a minute about what was happeatitite
17 you can open it up to two pages for the wgine 17 mines, as far as you knew, in this time pkra®14
18 (Pause) 18 into 2015? One of your major complaints magfathe
19 A. Exactly. |read it. 19 application submitted by NRD is that mostiysanal
20 Q. So after the prior letter that we just rehis, letter 20 mining was occurring at the sites of the rmani
21 informed NRD that it had another opportutdtgubmit 21 concessions; correct?
22 more information; correct? 22 A. I don't remember what was going on speciifjcatl that
23 A. You are right. 23 period of time.
24 Q. Had the appeal been decided in between? 24 Q. You are familiar with the phrase "artisanaling", are
25 A. Iremember Mr Marshall claimed that his apgtion was 25 you not?
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16:47 1 fulfilling all the requirements. Then gave him this 16:51 1 A, I'm familiar with that phrase.
2 opportunity to go ahead and prove it agaid,\ae again 2 Q. And you are familiar with the fact that thenistry
3 gave him a list of the documents he needsimi. 3 raised as a complaint against the applicatiecsived
4 Q. My question is: in between the last two lsttbat we 4 from NRD that primarily artisanal mining wascarring
5 looked at, was the appeal decided? 5 at the sites; correct?
6 A. Exactly. 6 A. Can you show me that document, where we raiss@
7 Q. Sothe committee issued a decision internally? 7 Q. If the answer is you actually don't remembat being
8 A. Yes. 8 an issue, I'd rather you just tell me andattept
9 Q. Isitinwriting? 9 that as an answer.
10 A. I don't remember. 10 A. Canyou ask me again the question, please?
11 Q. After this letter, NRD did submit some mar®imation; 11 Q. Yes. Are you aware whether or not the ministised
12 correct? 12 as a criticism of the application submittgd\iRD that
13 A. They submitted some additional informatidrhat 13 primarily artisanal mining was occurring fa t
14 information was again reassessed, and unédgly it 14 concession sites?
15 was deemed unsatisfactory. 15 A. There are several areas, including that oneaye
16 Q. Do you recall when you informed NRD of thasition? 16 mentioning, that show that NRD was not flitfi the
17 A. Yes. There's a letter after -- definitelieathis 17 requirements.
18 November 2014 letter. 18 Q. I'm asking specifically: do you rememberidseie of
19 Q. It'sin 2015; correct? 19 primarily artisanal mining occurring at tties being
20 A. Ithink so. 20 raised by Rwanda? Or if you don't recadl}'thyour
21 Q. And that letter informing NRD of that decisiof 2015 21 answer, and then | have an answer.
22 ended the same way as the prior letter weetbat: 22 A. ldon'trecall.
23 that the concessions had to be turned baak ov 23 Q. Okay. So again now | am not asking then eN&D
24 correct? 24 specifically, because you've told me youtdeaall.
25 A. You are right. 25 So please just focus on the question | amggoi ask.
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16:52 1 Artisanal mining, as you understarad toncept, 16:55 1 are given to cooperatives or to companies.

2 that does occur in Rwanda is conducted byviithatals 2 Q. lreally didn't anticipate this was going ® b

3 that live in and around the areas coveredatjoplar 3 an argument. I'm not trying to argue with ysia

4 mining concessions; correct? 4 The miners, let's use that term -- I'mtaing

5 A. I didn't get your question. I'm sorry. 5 terms. I'm not talking about the licencesiaféd

6 Q. The artisanal miners are people that live thear 6 them. The miners who conduct the mining dp=ra of

7 concessions, near some of the concessiong \sten 7 an operator who is given an artisanal licetiee,

8 mining takes place; correct? 8 miners are people that are doing it by harteat

9 A. That's not my definition. 9 concession; correct?

10 Q. Okay. There are people who conduct pergomating 10 A. The miners, yes, is someone who is workirgraine.
11 activities at or around the concessionsgect?r 11 Q. And the people who do that sort of work Eweund the
12 A. Correct. 12 mine, they're very local to the concessiomglit by
13 Q. And those people go out with their own tottisjr own 13 hand and then going home very close to wihensgre
14 implements, to collect minerals which theyttr sell 14 mining; correct?

15 on their own; correct? 15 A. Correct, most of them live close to their esn

16 A. If people go in a mine without an authorigafi 16 Q. So both the illegal miners and miners whadargg it
17 a licence, they are called illegal minersythre not 17 legally under an artisanal licence, they&ente who
18 called artisanal miners. 18 get up every day, go into a concession artthbgl

19 Q. I'mtrying to -- | was going to get thereedBuse you 19 extract minerals, and they try, either thiotige

20 didn't have agreement with me on the fist;m 20 operator or on their own, to sell it and malaey so
21 backing up. | didn't put that back in my sfien. 21 their family can live; correct?

22 Please just focus on the question. 22 A. They cannot sell it if they don't have théhawisation
23 If people go out with their own tools anghlements 23 to do so.

24 and take minerals however they can, theyiegt to 24 Q. Well, I'll get there in a moment. But thatfsat they
25 sell them after they obtain them; correct? 25 try to do, don't they?
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16:54 1 A. Yes. 16:57 1 A. Canyou repeat, please?

2 Q. Okay. So you understand that around sonteeahining 2 Q. Yes. The people who are getting up and goingvery
3 concessions in Rwanda, there are individuats do 3 day conducting these mining activities, theejioping

4 that -- let's stick with illegal mining praa, 4 to turn the minerals into payment: illegal exgon

5 because they need to do it in order to makeemto 5 their own, artisanal miners from the operatorrect?

6 live, them and their families, right? 6 A. You are right: mining is about money.

7 A. You are right. 7 Q. Yes. Soif you say that the mining concestsiarot

8 Q. Now, artisanal mining is also a primarily 8 going to be operated, you actually know thatgeople

9 labour-intensive individual with limited toaisanually 9 who need the money for their families to lisad
10 obtaining minerals that the mining operatent 10 they're all around that concession, andbeyot up
11 collects and sells, if that's how the miri;xdone at 11 every day and they've mined minerals by htray;re
12 their concession, right? 12 still going to keep doing it because thely istied the
13 A. No, it's not as you are suggesting. If | eaplain 13 money, right?
14 quickly. 14 A. The government puts in place measures tkigugsue
15 In our country we have several minerd,aotording 15 licences to capable companies to manage nuneseas
16 to the 2014 law we had three types of milicences: 16 where minerals have been discovered.
17 artisanal mining, small-scale mining anddasgale 17 Q. And that would be the operator of the miight?
18 mining. So being an artisanal miner is tptal 18 A. Yes, new operators will be invited to come in
19 different from being an illegal miner. 19 Q. Right. So I'm going to get back to that amant ago,
20 Q. lrecognise that. That's why | didn't mig tivo in my 20 because you said no one was going to opthiatend
21 questions. | asked about the artisanal miween 21 that's what caused this question.
22 they're conducting at concessions. 22 With regard to the miners themselves whre doing
23 These are individuals that are conductimgng at 23 work every day, you know when you told NR®ol're no
24 the concessions primarily by hand; correct? 24 longer to operate these concessions, tum kizek
25 A. There's no individuals granted with a licent&ences 25 over", the miners still needed to get upriixet day,
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16:58 1 mine minerals and get paid for it, becahe# 17:02 1 new law, some of the blocks -- some ofdheer areas
2 families needed the money, right? 2 were divided into blocks, and those blocksenmrt out
3 A. Yes, that would be illegal mining. 3 for tender. And that's the document we diseds
4 Q. Okay. So the day before, they may have beisaral 4 earlier today.
5 miners; the day after, they might be illegaiens. 5 Q. Soitsent geological teams to assess theaatka
6 But they're still going to do it, right? Ya&new that? 6 decide what concessions could profitably Heoptias
7 A. lllegal people are -- exist everywhere, arejtaven 7 available for applicants to bid on?
8 exist here. 8 A. Yes, not only geological teams, but environtaksts,
9 Q. So when you say that no one was intendedematgpthe 9 economists. So a group of professionals.
10 mining concessions right away when you adked to turn 10 Q. Butit didn't send out teams of securityeeykillegal
11 them over, you knew miners were going to rtiieenext 11 miners off the concessions, or any teamsoquitovide
12 day, regardless of who you said was operétieg, 12 safety for anybody who might be conductinging or
13 right? 13 other activities there; correct?
14 A. Those are illegal miners. 14 A. If people engaged in illegal mining, then appiate
15 Q. And I'm asking whether you knew as a pralcteszdity 15 institutions of the country dealt with that.
16 it was going to happen, right? 16 Q. Just answer my question though, please. ditim't send
17 A. No. 17 out security teams or other safety teamakie tare to
18 Q. Sir, when you asked NRD to turn over the essions, 18 prevent illegal activities or take care & fieople
19 you didn't think any and all mining by anylaail 19 who were there acting as miners before; ctitre
20 miners was immediately going to stop bec&lRB was no 20 A. Excuse me. | was not leading the policea$veading
21 longer permitted to call itself operator, gali? 21 the Ministry of State in Charge of Miningo Esent
22 A. That was not the wish of the government. 22 geologists and other engineers.
23 Q. You also knew that for the government to Sdgre's 23 Q. Did you send the police to all the concessamd ask
24 a mine where | know people are getting upyestay and 24 them to secure and prevent any illegal miaimgd)
25 mining minerals to get paid for it, but | laarise no 25 protect the safety of the former miners wied around
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17:00 1 operator to oversee that", that's contatiie law, 17:03 1 there?
2 don't you? 2 A. The local authorities and all the people iarge were
3 A. Canyou repeat, please? 3 informed that NRD is no longer operating thiaes. So
4 Q. For the government to allow mining at a cosicgswith 4 all the institutions were informed, and theyplemented
5 no licensed or permitted operator is conttarhe 5 appropriate measures.
6 law? 6 Q. You're familiar with the fact that NRD's hezd
7 A. lllegal mining is not allowed. In Rwandast i 7 security and other operations stayed on sitéi¢ing
8 punishable by the law. 8 that security, continuing to protect the castens as
9 Q. Soifyou don't permit an operator to run aing 9 best as possible in 2015 and after NRD wakit@las
10 concession in order to comply with the lawe, t 10 not permitted to operate the mines, don'?you
11 government would need to actually send auiritg and 11 A. Atfter | sent my letter to NRD informing thethmt the
12 prevent illegal mining on its own every daght? 12 discussions and the negotiations are over|dnger
13 A. If someone is doing illegal activities, thevgrnment 13 went back and dealt with that case.
14 deals with that person who is doing illegaivéies. 14 Q. And you did not follow up with anyone from NRfter
15 Q. And you had no real question that mining toazbntinue 15 informing them that their applications faeihces were
16 every day, because the people needed toiti? 16 denied in 2015: you did not go back and felip and
17 A. Not right. 17 tell them you were going to complain aboetftct that
18 Q. Sir, what did the government do to take Bsssn of 18 they did not do any number of things thatewequired
19 the concessions after telling NRD in 201huist stop 19 to turn over a concession; correct? Yougtggped
20 operating the concessions and turn over those 20 communicating with them and let it be, right?
21 concessions to the government? 21 A. Notright. After my final decision was madsgent to
22 A. You asked me: what did the government do? 22 NRD a letter informing them [of] a procesattivould
23 Q. Yes. 23 lead to the final winding-up -- or windingvao,
24 A. The government sent teams to all the fornfeRDN 24 actually -- of their activities. They refds®
25 concessions, evaluations were made. AnoWolg the 25 participate in that process.
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17:05 1 Q. Well, based on your letter in 2015, theyhn't have 17:09 1 Q. They were getting tags, right?
2 been there, would they? 2 A Yes.
3 A. Canyou repeat, please? 3 Q. They had no active licence issued by the mmjnat
4 Q. Sending a letter to the former concessioM¢RID wasn't 4 that time; correct?
5 going to reach NRD after you told them thegoe 5 A Yes.
6 allowed on the concessions anymore, right? 6 Q. Youdidn't bar Pact from providing tags tostother
7 A. NRD was a registered company in Rwanda. $wowt 7 applicants, did you?
8 a licence, it doesn't mean that the company isnger 8 A. They didn't have issues similar to the probMRD was
9 existing. 9 having.
10 Q. Right. But sending mail to the company cesizes and 10 Q. Can paragraph 53 be brought up, please.
11 offices wasn't going to reach them when these told 11 Did you have an opportunity to readiif s
12 they weren't allowed to operate the concessiight? 12 (Pause)
13 A. Icanrepeatit. NRD was a company: it hadddress, 13 A. Yes, lreadit.
14 it had an office, it had people in chargéhat 14 Q. You call it a "secondary" issue, but onehefrieasons
15 company. So they were informed about thatqss. 15 you say you decided to bar Pact from isstagg to NRD
16 Q. If I could ask that the first witness statatrize 16 is Mr Benzinge informed you of his claim thatwas the
17 brought up and paragraphs 49 and 50 focuse@Rause) 17 rightful person to be in charge of NRD, amat the in
18 A. Yes, please. |read it. 18 fact threatened to sue should NRD be issags] tinless
19 Q. When you refer here to Pact, you are refgtarthe 19 he was treated as the person in charge of, NGR?
20 agency that at that time was responsible for 20 A. Iflcanexplainit. The first reason to IRD from
21 administering the tagging system and worlith the 21 accessing tags was the fact that they hdiderae, no
22 mining concession operators to do so; carect 22 valid licence. And --
23 A. You are right. 23 Q. I've moved on, sir. Can we focus on the regaxy
24 Q. When you say in the summer of 2014 you baheh from 24 issue? I've moved forward.
25 providing the tags under the iTSCi systeMRD, were 25 A. And the second --
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17:08 1 you referring to before or after the leiteAugust in 17:12 1 Q. Thank you.
2 which you instructed NRD to submit a re-apgiian? 2 A. --was the fact that Mr Benzinge showed meliag by
3 A. Can you repeat your question, please? 3 the Supreme Court of Rwanda saying that he'swner
4 Q. Alright, | can make it more simple. I'm sorry 4 of NRD, and telling me that if we continue agimg with
5 Do you see the beginning of paragraph 49: 5 Mr Marshall as the representative of NRD, filebsing
6 "In around the summer of 2014, | barrect P& 6 the case to court. So as a minister, someoriéng
7 And you went on. 7 for the government, | take very seriouslyrmgdi from
8 The time period you're referring to, iatthefore 8 the Supreme Court.
9 or after the letter in August 2014 in whicluyo 9 Then | told him that I'm not going to Ipedlved in
10 instructed NRD to file a re-application? 10 his problems with NRD. But I'm not goinggiwe him
11 A. | don't remember the exact date | informect Haut it 11 tags, because he came to see me thinkinbehaill be
12 was in 2014. 12 the one given tags. | told him no. Butitisavhoever
13 Q. Wasn'tit much earlier, when the bailiff wedkwith 13 owns NRD will receive tags after their issfiicence
14 Mr Benzinge to seize the offices and therNémba 14 is regularised.
15 facility office? 15 Q. Okay. When Mr Benzinge brought you a rufiiogn the
16 A. I don't remember when their offices were agjzhe 16 Supreme Court, did you read the decisiodjcyou
17 exact date. 17 just listen to Mr Benzinge as to what he #aéd
18 Q. Inthe summer of 2014 there were -- althormlve 18 decision meant?
19 already told me -- | asked this question &bou 19 A. Ithink I read it. If | remember properlytHink
20 identifying a number. You said you didnihesmber the 20 | read it.
21 number. But can we agree that there wericapts for 21 Q. Well, you would agree it wouldn't have besasonable
22 licences beyond the exploratory licence pfarseining 22 for you to just rely on what Mr Benzinge stid
23 concessions that had not yet been granteetéom 23 Supreme Court ruled, without looking atfitf ivas
24 licences for those concessions? 24 going to form any part of a decision whetoeallow
25 A. Yes. 25 NRD to participate in the tagging systemrexctf?
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17:13 1 A. I think not only me as a person readingiy advisors 17:17 1 A. The Ministry of Justice has been advisiey
2 took a look at it and informed me that thisasnething 2 Minister of Mining throughout this process.
3 that can be serious against the ministry. 3 Q. I'msorry if | asked a poor question, but jlrst
4 Q. Having read it and talked to your advisorsultoyou 4 trying to refer to it specifically.
5 knew that the order from the Supreme Coud tit 5 Did you ask the Ministry of Justice to et the
6 Mr Benzinge was a 15% shareholder, a minority 6 question that Benzinge raised about the Supfeourt
7 shareholder in NRD; correct? 7 decision, so that they would answer his qop3ti
8 A. I don't remember the whole details of thenglirom 8 A. Let me try to be specific. | didn't engagehis
9 the Supreme Court. But what | remember: tling was 9 issue between Benzinge and Rod Marshallstltqid
10 saying that Benzinge is the one represeNRD. 10 them, "The rightful owner of NRD should coarel prove
11 Q. The ruling actually said it wasn't going kange the 11 it". And Marshall ended up proving that hkésone
12 underlying arbitration decision that itselfdsit 12 recognised by RDB, and that was the end diVie
13 wasn't going to change Mr Marshall's designais 13 continued, we proceeded with Marshall.
14 representative, even though Mr Benzingetiedithat he 14 Q. That took months, right?
15 be identified as managing director. Isrdt thhat the 15 A. Thattook ...?
16 ruling said? 16 Q. That took quite some time; correct?
17 A. ldon't remember going into details of théng But 17 A. Itdepended on their side, because they therenes
18 I remember having been shown that rulingctvisias 18 requested to prove that.
19 saying that Benzinge would be considerelattime, 19 Q. Well, you say that, and you say that you tiodan you
20 specific time, as the representative of NRD. 20 weren't going to get involved. But in faotly witness
21 Q. You say you read that in the order? 21 statement admits it was a secondary reasbydh gave
22 A. Yes. 22 them for not permitting the company to hagstthat
23 Q. Did you ask for any clarification from the 23 were required in order for the company tqkegrning
24 administration within Rwanda's governmenpoesible 24 revenue?
25 for determining rightful ownership status of 25 A. It's not only that reason. | even had vedasiice
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17:15 1 corporations? 17:18 1 from Dr Michael, who told me that they madso
2 A. | asked clarification to Benzinge and to Mailsh 2 an assessment internally and they also gave me
3 | said, "The ministry will only deal with thightful 3 an advice. So | considered several advices.
4 owner of NRD as it is indicated by RDB". And 4 Q. I'mfocusing on this Benzinge issue and ydtmess
5 Mr Marshall was the one to come and show ragiththe 5 statement's characterisation of it as a "skgh
6 register of RDB, he is the rightful owner, dhdt's 6 issue.
7 why we continued proceeding with him. 7 You said you're not getting involved, ot chose
8 Q. Why didn't you ask the registrar yourself? 8 a path to say -- it was one of the groundsiéor
9 A. | had the choice to either ask Marshall, Begeior the 9 issuing tags. You chose a path that didb'tgiek
10 registrar. | chose to ask those two people were 10 resolution by one of the other representsitbfghe
11 claiming to be the rightful owners. 11 government capable of issuing a final deteation very
12 Q. Right. But you were familiar with the falat the 12 quickly; correct?
13 registrar was the ultimate authority on disyu 13 A. My mission was not to resolve the problenween
14 parties' claims of ownership: the registravld say 14 Benzinge and Rod Marshall. My mission waset® if NRD
15 who is right and who is wrong; correct? 15 has a licence and is operating through the la
16 A. Yes. 16 Q. You understood that the refusal to allow Rattsue
17 Q. And you're saying that as Minister of Mings, decided 17 tags meant that Mr Marshall, or whoever wasgto
18 to ask the two disputing parties, and not the 18 prevail in the dispute about controlling NRuld
19 administrative body that's in charge of nésgl their 19 essentially be financially strangled fromtomring
20 disputes? 20 with those concessions, because without thgg's no
21 A. I had no obligation to ask him. 21 legal revenue to be earned from the minenaied at
22 Q. Did you ask the Ministry of Justice -- siticis was 22 the concessions?
23 a legal issue regarding what had to be dsierasult 23 A. The primary concern for the minister at tiraie was to
24 of a Supreme Court decision, did you askmestry of 24 ensure that NRD gets a licence. That waprihery
25 Justice to advise you in any way? 25 concern.
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17:20 1 And stopping NRD to get the tags dityéelded 17:24 1 Q. And your testimony here today was in Cetpbbelieve,
2 positive results to the ministry, because NRD been 2 or at some point -- and I'll pull up the natets
3 refusing to take note of all the advice gigerte some 3 important -- but at some point in 2013 you mith
4 years back, NRD had been refusing to undetstéwat the 4 Mr Marshall and told him at that time you asister
5 ministry was telling that company; and whentotehed 5 considered NRD no longer to be a licenseleat t
6 the tags, they started submitting documeiatsvtle were 6 concessions; correct?
7 requiring. So stopping them accessing the was very 7 A. Canyou repeat, please?
8 positive. 8 Q. Your testimony here today is that in 2013 gat with
9 Q. Canyou please explain how it is that you felt 9 Mr Marshall, and at the time of that meetiog yold
10 comfortable as minister to say that the ettt you 10 him the ministry no longer considered NRDbéathe
11 continued to recognise as the operator ofngin 11 licensed operator of the mining concessions?
12 concessions where mining was being conducteetrals 12 A. I don't want to get confused and to confhge t
13 were being extracted, somebody wanted tdrsasth for 13 Tribunal. What | know: | met Mr Marshall sgal times,
14 cash, all was taking place, you were comiitetieaving 14 in 2013, 2014 and even in 2015.
15 in place as operator a company that, onttrer band, 15 Now, in 2014 there was this re-applicatio
16 you were saying was not qualified to recéhgs to 16 Q. My question asked you about 2013. Pleaselijext
17 sell those minerals? 17 your answer to 2013.
18 A. You put it very well. The entity | was leadiwas 18 Isn't it your testimony here today thesa aneeting
19 recognising NRD, but at that time NRD haghgénl to 19 in 2013 you told Mr Marshall you did not cioies NRD to
20 recognise the entity | was leading. Anddhly tool 20 be a licensee of the concessions anymore?
21 that helped them understand that the priofithings 21 A. In 2013, during a meeting | had with thenOictober,
22 is to have a licence was touching on theHimg. 22 | informed them that they have no licencé the
23 Q. Well, you know that's not true. Even underperiod 23 ministry is engaged to discuss with themam&vo
24 where they were operating on the initialrioe 24 licences. That is what | said in 2013.
25 there's always the ability for the ministysay, 25 Q. Okay. So from that October meeting whentp@mithat
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17:23 1 since it's a contract, "There's a breaciomtract; 17:26 1 to Mr Marshall until the summer of 20%4yas your
2 it's terminated”. You knew that, right? 2 position that NRD was no longer a licensetnef
3 A. Notatall. | donotagree. 3 concessions, but you continued to recognise Bi&
4 NRD was happy continuing receiving tagsaoee NRD 4 permitted to receive tags to sell mineralsauiiat
5 was not investing. They were just buying rmratgefrom 5 those concessions; isn't that correct?
6 the mine workers, selling them in Kigali andkimg 6 A. Yes, they were still recognised as the peopkrating
7 small profits. We were telling them, "Pleasenply 7 the mines.
8 with the laws". They were happy to continperating 8 Q. Well, how is that? Under Rwandan law, howla@tiey be
9 without a licence. And we just tell them, degh is 9 recognised by the Ministry of Mines as both no
10 enough. Please come and comply". 10 a licensee at all, but operating the mineslanfully
11 Q. You were familiar that you had a tool of mlaig breach 11 selling minerals mined there?
12 of contract if you believed there was a hinezfc 12 A. | explained earlier that as long as -- féoranal
13 contract; you knew that, correct? 13 licensee who applied for a new licence, ag s no
14 A. Canyou repeat, please? 14 final decision has been taken, we considixadormer
15 Q. Yes. I'm trying to follow up on your testimyowhere 15 licensee as the operator of the mine.
16 you said you only had one tool availabledo.y 16 Q. So the permission from the initial licencéRD, your
17 You knew, since the licences were cotdrgou 17 testimony is you recognised as continuinghaliway to
18 always had available a tool to claim bredatpatract 18 the time where you told NRD it had to leawe tining
19 and terminate the licence of NRD; you kneat t every 19 concessions?
20 phase, right? 20 A. You are right.
21 A. There were several tools, and stopping tagsamong 21 Q. And that's in 2015; correct?
22 them. 22 A. That was the final decision, 2015.
23 Q. Okay. And it's the tool you chose in the suamof 23 MR COWLEY: Thank you. No further questions.
24 2014; correct? 24 MR HILL: | have no re-examination.
25 A. Correct. 25 (5.28 pm)
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17:28 1 Questions from THE TRIBUNAL 1731 1 payment for them.
2 THE PRESIDENT: | wonder if you can just give midiie 2 But then NRD, what they did, they came aryhnised
3 bit further explanation about the artisanaters. 3 people that are living close to the mines pemple
4 Perhaps if we look at paragraph 49 of youwst fir 4 coming from neighbouring towns, gave them smal
5 statement, that would be a convenient wayfgithis. 5 equipments and told them, "You go and mindai&ver
6 Could that be put up. 6 production you will have, we will buy it apaice, and
7 The second half of this paragraph reads: 7 we will take it to mineral traders in Kigaléind they
8 "By June 2014 NRD had not had a miningriae for 8 will -- NRD will sell it and retain a profit.
9 any of its concessions since October 2012veider, 9 So that was not the model. The governmast
10 with our indulgence it was continuing to aerits 10 looking for a company like NRD because it waissidered
11 mines ..." 11 as a large investor: we thought it will bring
12 You've just been telling us about thEtis was 12 machinery, plants, structure and organisatianwill
13 an indulgence that the ministry gave to apgaumy that 13 transform this artisanal way of working iatanodern
14 meant it was not acting unlawfully in contimgito 14 way of doing business. But unfortunatelyemded up
15 mine, notwithstanding it had no licencehattright? 15 seeing that NRD has not that capacity andhbiaghat
16 A. You are right, sir. 16 intention.
17 THE PRESIDENT: And that was, what, under a ganer 17 MS DOHMANN: Mr Imena, | have a question in tkene
18 administrative power that the ministry codddthat? 18 context. We have heard from the professibaiiff
19 A. You are right, sir. 19 that he enforced judgments in favour, asdeustood
20 THE PRESIDENT: | see. And you say: 20 it, of employees who hadn't been paid. Intatear
21 "... it was continuing to operate its espthrough 21 whether those were actual staff that had beed
22 the artisanal miners, and was able to bugrala from 22 under contracts of employment in order tonilsing work
23 the artisanal miners on its sites and hasw ttagged 23 for NRD or whether those were artisanal nsineno had,
24 following which it was able to sell them taders in 24 as it were, sold minerals to NRD, for NRDrthe sell
25 Kigali." 25 it on to metal traders in Kigali.
Page 141 Page 143
1729 1 Was the tagging being done on site Kigali? 17:33 1 | don't know whether that is somethjiog can
2 Because there's conflicting evidence abott tha 2 answer, because you are, of course, the einist
3 A. Tagging was being done on site. 3 Kigali and not on the site. But maybe you taow
4 THE PRESIDENT: On site. And these miners, wikey miners 4 light on that.
5 who had individual -- "licence" may be the ngavord, 5 A. Thank you very much.
6 but concession, as an artisanal miner, toine 6 How -- the little information | have abaduis
7 A. These miners were operating under the auyhoirthe 7 that NRD had few employees -- permanent enegi®yhat
8 NRD. So we are calling them "artisanal mihbecause 8 are paid, | think, on a monthly basis, ang¢ho
9 they were just using artisanal tools: smalhdiheld 9 employees would be mostly in charge of acdngnt
10 equipment. 10 drivers, maybe security people who will batoaling
11 THE PRESIDENT: Yes. Well, this is what intesaste. NRD 11 a few of the equipment that the company medght, and
12 is given a concession or a licence to mirteere are 12 other people doing the day-to-day work, dadé would
13 a lot of miners living around the mine, arlRDNuses 13 maybe constitute 5 -- or about 5% of the whol
14 them to exercise its licence. Now, | coulderstand 14 workforce. But the main number of the workéis made
15 if NRD employed them and paid them as lalbisutmit 15 by those miners who are paid from their petido.
16 this suggests that they would own the oretliey 16 MS DOHMANN: MrImena, was there any connectietween the
17 mined and sell it to NRD. And that's whhale 17 fact that the ministry was, as you said, igeiot, and
18 a little difficulty understanding. 18 constantly gave short extensions and, asawe $aid
19 How were they able lawfully to extrachimials 19 indulgences to NRD, that if NRD were stillcinarge,
20 which they owned and could sell to NRD? 20 then those artisanal miners would not bedtegal
21 A. Yes, thank you for the question. 21 miners?
22 NRD was given concessions and was sugposzeate 22 A. The indulgence was really connected to thetfeat
23 industrial mines in those concessions. And f 23 initially the ministry was looking for invess. And
24 industrial mines to be developed, you neeaiploy 24 when we heard that this company was comomg fibroad,
25 people, and we call them mine workers, andaycange 25 and according to what they initially told ue thought
Page 142 Page 144
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17:35 1 they would become a very good investarth® 1753 1 (5.53 pm)

2 indulgence continued with that prior perceptiee had, 2 DR MICHAEL BIRYABAREMA (called)

3 thinking that: let them be given more timeybwthey 3 THE PRESIDENT: Good evening. Previous withetse®

4 can improve. 4 referred to you as "Dr Michael"; are you hapyith

5 MS DOHMANN: Thank you very much. 5 that?

6 MR IMENA: You are welcome. 6 DR BIRYABAREMA: Hello?

7 THE PRESIDENT: Yes, thank you for your assistanteu are 7 THE PRESIDENT: Can you hear me?

8 now free to go. 8 DR BIRYABAREMA: | can hear you, yes.

9 MR IMENA: Thank you, sir. Thank you. 9 THE PRESIDENT: Yes. Well, if | may call you "Michael".
10 (The witness withdrew) 10 Would you like to look, please, at theesn, where
11 THE PRESIDENT: It might make sense to takedkse | 11 you will see a witness declaration. Anddéiye happy
12 15-minute break now. 12 with that, why don't you read it aloud to piease.

13 (5.36 pm) 13 DR BIRYABAREMA: | solemnly declare upon my homand
14 (A short break) 14 conscience that | shall speak the truthwitae truth
15 (5.51pm) 15 and nothing but the truth.
16 MR WATKINS: Okay, Mr President, the next witnéss 16 THE PRESIDENT: Thank you very much.
17 waiting. | will go off camera and wait todne/ou 17 (5.54 pm)
18 request him being brought in. 18 Direct examination by MR HILL
19 MR HILL: If I could raise one point of houseké&egpjust 19 Q. Dr Michael, could you be shown your firstrveiss
20 before we do. It's justin relation to timeetable, 20 statement, and I'm going to ask for FTI tib g
21 Mr President. 21 paragraph 7. Thank you.
22 By the end of the day, Mr Cowley will leavad 22 | understand there's a correction tot@ ylau want
23 approximately 19 and a half hours and | méle had 23 to make in that paragraph?
24 approximately 18 and a quarter. The procduder in 24 A. Yes, the correction is that | actually workedthe
25 fact allocated 24 hours per side, which matig means 25 Rwanda Geology and Mines Authority. Afteatth
Page 145 Page 147

17:52 1 there's over 10 hours between us, andadlyi we've 17:55 1 I went -- | worked for the Rwanda NatiRaksources

2 only got a 6-hour day tomorrow. 2 Authority for five years. That was up to 2006t

3 | was going to propose the 6-hour day gielit so 3 2018.

4 that first we catch up on the time that thairGants 4 So | guess the correction there is: instéa

5 have had longer, so that's about an hour godrer, 5 "7 years", it should be "5 years"; and instefad

6 and thereafter there's equality of time, sthieyend 6 "2018", it should be "2016".

7 of the day, each side will have had the sammuat of 7 MR HILL: Thank you. Now, if you wait there, Mrd@ley, who

8 time. Now, obviously the precise number cdgd 8 represents the Claimants in this arbitrai®gping

9 debated and agreed between the parties, diwtuld 9 to ask you some questions.

10 be the principle | would propose. 10 (5.55pm)
11 THE PRESIDENT: Mr Cowley, does that sound satisfry to 11 Cross-examination by MR COWLEY
12 you? 12 Q. Good afternoon, Dr Michael.
13 MR COWLEY: | would simply like the opportunitg tliscuss 13 A. Good evening.
14 that with Respondent's counsel after toddyses if we 14 Q. Good evening.
15 could present a joint agreed-upon allocgtamorrow 15 Please bring up C-032.
16 morning first thing at housekeeping, or hidnee 16 Dr Michael, please take a look at thisumeent, let
17 Tribunal resolve it if we don't. | would juie the 17 me know when you're able to answer a queabont it.
18 opportunity to focus on it, instead of mylioat, while 18 A. Yes, Ican.
19 it was being presented. 19 Q. Thisis a letter that you wrote on July 28809 to the
20 MR HILL: No, I'm absolutely fine with that. Aeng as 20 director of the National Land Center in suppbNRD's
21 it's not going to be suggested there shaailahything 21 request for the necessary permit to consttnegblant
22 other than equality, then I'm completely hyatapagree 22 at one of the concessions; correct?
23 to that. 23 A. That's correct.
24 THE PRESIDENT: Very good. Right, then let usgeed. 24 Q. IfI could focus you on the second sentefigeur
25 MR WATKINS: Okay, we're bringing the witness in. 25 letter to the National Land Center at thestirm
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17:56

A. Yes, | wrote it.

11 A. | believe what

20 and are able to
21 me.

24 A. Yes, | did.

1 describing the relationship of NRD to Ehésiro mining
2 exploration permit area, you say:

3 "This is a four year permit obtained oa th

4 24/11/06. Such permits are expected to beerted

5 into long term concessions of 30 years wheretis

6 success in defining economic deposits.”

7 That's what you wrote at that time; cdf?ec

8

9

Q. And you wrote that at that time to the Natldrand
10 Center because you believed it was truegct?r

was true?

12 Q. You said you wrote that, and you believedsis true
13 when you wrote it; correct?

14 A. You mean what | wrote? Yes.

15 Q. Iflcould ask that R-111 be brought ups It'

16 a three-page document, so perhaps you ctautd s

17 opening the second page as well, and alloiiBhael to
18 see what is in front of him.

19 Dr Michael, when you feel you recognise document

answer questions aboueaspltell

22 A. Yes, | recognise it.
23 Q. You wrote this document; is that correct?

18:00 1 Q. lapologise, but | did not quite catch iy said.

2

© 00 ~NO O~ W

11
12
13
14
15
16
17
18
19
20
21
22
23
24

| did hear you say, "We used it ..."

A. Itwas used. It was used to progress with SRD
application for these short-term licences.

Q. Okay. Prior to your preparing this assessniet
anybody else on behalf of MINIRENA undertakery review
or analysis of that application?

A. lcan'trecall. | don't remember.

Q. When you did your assessment, were you workitig
anyone?

A. Well, | generated it generally -- largely ralfsbut
we were an institution: we could always bi¢rfiefm
each other's professional input. But | wretggain,
| wrote it.

Q. Did you write it for someone else to reviewl take
action on, as far as you knew?

A. Well, because | was in charge of assessicly su
a report, of course, yes, the minister woeldr to it
and ... So it was a document that could bd by
whoever was responsible for dealing with itbence
application.

Q. And who did you understand that to be in 9117

A. Sorry?

Q. In April 2011, who did you think was respdutesifor

Page 150

25 Q. And you wrote it when? 25 dealing with the NRD licence application?
Page 149 Page 151
17:58 1 A. 20 -- should be, like, April 2011. Sotegtly in the 18:03 1 A. I don't understand your question.
2 months of April/May 2011. | don't remembeaetky the 2 Q. Okay. In answer to a previous question, i ygou
3 exact date, but it was 2011. 3 wrote it for whoever was responsible for dealivith
4 Q. What was the purpose of this document whenwyote it? 4 NRD's application; do | have that right?
5 A. Itwas to assess the value of the report NR® h 5 A. I mean, that means assessing and also takuigiohs,
6 presented as a document to apply for shartdieences 6 yes.
7 and the extension of exploration licence. 7 Q. And who, at that time, did you think was goiogise
8 Q. And that's the November 2010 application RRD 8 this document as part of that responsibility?
9 submitted? 9 A. No, | believe also a minister was using ifibalise
10 A. Yes. 10 on the way forward with this application.
11 Q. I apologise for one second, | just needxonfy 11 Q. Onthe first page, second paragraph, ifdbald be
12 computer. It's frozen. And | need to us th see, 12 zoomed in so that Dr Michael could reviewAs part
13 because | have a hard time seeing the dod¢sioerthe 13 of the introduction to your assessment, youev
14 screen. So bear with me for hopefully noentban 14 "The nature of the agreement was ..."
15 a minute. 15 And just to be specific, I'm going to pathere.
16 A. Canyou zoom in the document, so the lettersiot 16 The "agreement" that's referred to is feintence
17 very small? 17 in your report is the initial exploratoryditce
18 Q. Yes, I'm going to ask questions about speséttions, 18 agreement with NRD; correct?
19 and | will have it zoomed in for you whenol. d 19 A. Yes, this was the 2006 contract and the aggaeit
20 Sticking with the creation of the documen 20 accompanied.
21 generally, you wrote this document abouNR® 21 Q. So the nature of that agreement, you saist, wa
22 November 2010 application. What did you dlt this 22 "... (i) Provide a progress report on the
23 document once it was created? 23 exploration program activities after two ygeand (ii)
24 A. We went -- we used it actually to assesswie forward 24 Provide resource evaluation reports andghsilfility
25 with NRD's application. 25 Study after four years: based on this a teng mining
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18:05 1 license would be negotiated."

2 You wrote that; correct?

3 A. Yes, | wrote it. 3
4 Q. And when you wrote that, you believed that tvas; 4
5 correct? 5
6 A. Yes, it was true that if the NRD provided btk 6
7 7
8 8
9 9

18:09 1 A. You mean today? Do you mean today?

2 Q. Ifit changes your answer, you can explaitthiaing
concessions were more productive back themdinow.
Tell me as you understand it. | don't wardguggest
| have an ability to specify the most impottéme.

You know how you need to break it down for &nswer.
I'm just trying to get a sense of who the caraple
concessions are, that's all I'm trying to do.

A. Well, if | remember, in 2010, 2011, 2012, Rgo was

report and the feasibility study, there wadogd
a negotiation for a long-term licence. B tliould
depend on whether we got satisfactory refans NRD.

10 Q. Iflcould ask that, on page 3, the top paaplg be 10 the -- was producing more than most of therot

11 zoomed in. 11 concessions.

12 Have you been able to review that, sir? 12 Q. Any others that you can recall as the langextucers?
13 A. Yes,lcanseeit. 13 A. Well, | really can't speculate. Especiajigu know,

14 Q. I want to focus on the second sentencethbat 14 now | am retired, it's quite several yearemvi

15 "preliminary exploration work" referred totime prior 15 Q. Yes, thank you for --

16 sentence you said was: 16 A. -- 1 was looking at the documents and so on.

17 "... crucial in the light of the largesargiven to 17 Q. Thank you for trying. | appreciate it.

18 the company because of its expressed finaauia 18 If I could ask that the supplemental e

19 technical capability.” 19 statement be brought up, paragraph 9.1lfottised
20 The "large area", that you characteniseference 20 on -- and that's going to be a spillovestaits on

21 that way, referred to the five mining conaass 21 page 3 and goes onto page 4. So as besayoif you
22 subject to the initial 2006 licence; correct? 22 could highlight that.

23 A. Yes, correct. 23 Do you see in your supplemental witnésesent
24 Q. In addition to those five mining concessiavisat are 24 given in this case, you say that NRD's 2@iieation
25 the largest mines in Rwanda? 25 was for five-year licences, but NRD made pliaation

Page 153 Page 155

18:07 A. Well, | can't recall now. But certainhyRE had the
biggest chunk, because it had a total arehait
32,000 hectares.

Q. But in terms of mining concessions, insteatlyafig to

1 18:11 1
2 2
3 3
4 4
5 recall who owns them and which ones are pmiined, 5
6 6
7 7
8 8
9 9

for long-term licences until 2013?

A. Sorry? | think it's not the one which is pitthere.

Q. I'm having a difficult time hearing you, aretipaps I'm
talking too fast. | think it best if | justpeat the
guestion.

A. What you've told me is not what is on the sare

Q. | apologise. Let me ... Then it's my readikifls
that are at issue, | believe. So I'll trgdto

a better job this time, sir.

other than any of the five that NRD was li@sh®
operate for a period, what are the largesingin
concessions that you can identify in Rwanda?

A. Well, | -- the largest -- | don't rememberyarell the

10 acreage of each one of them, but definitighee 10 Do you see in your witness statementytbatsay in
11 Rutsiro or Gatumba were definitely amonghiiggest. 11 reference to NRD's 2010 application, it was f

12 But | can't remember exactly how the variatibthe 12 five-year licences, but that NRD made noiapfibn for
13 areas of these concessions is -- was theause they 13 long-term licences until 2013?

14 have been modified. 14 A. Sure. That's true. They didn't make ang{tsim

15 Q. How about the most productive mining concesst 15 licence application until 2013, | guess Jan@a13.
16 Instead of trying to remember the specifeaawhat 16 Q. Thank you.

17 are the most productive mining concessiofdaanda? 17 Could | ask that the document R-017 bednt up.
18 Not referring, again, to the five NRD condass. 18 A. Sorry?

19 A. Sorry, come again? | didn't understand ymastion. 19 Q. We're bringing up a different document fon.ydt will
20 Q. Yes, okay. 20 take a second.

21 So there were five concessions origirallgject to 21 Let me bring it up on my own computerdoe

22 the NRD exploratory licence. You've chanastel them 22 second, if you would bear with me, so theri read
23 here. I'm asking about the rest of the mginin 23 it.

24 concessions in Rwanda. What are the moduptive 24 So this is an eleven-page document. Tehey

25 mining concessions in Rwanda that you caallfec 25 highlighting the first page of an eleven-pdgeument.
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18:13 1 That's large enough, hopefully, for yovead. 18:18 1 a five-year mining licence and an explorelicence.
2 Do you recognise what the document is freaing 2 Q. Ithink I understood your answer but | justeal to be
3 that? Or we can scroll through the pages. 3 clear, because the question that | was tiyiragk you
4 A. Yes, can you scroll through the pages so Isean... 4 was: you wrote this document yourself, thig igist
5 Q. FTI, please do that for the witness. And ty@unlet 5 a document that was prepared by someone arsiait)
6 us know if you recognise this document. 6 correct?
7 A. Atleast those first two pages, yes. 7 A. Yes, | wrote it, yes.
8 Q. Keep going. Do you recognise what that docirs® 8 Q. I'm done with this document.
9 A. Yes,ldo. 9 Dr Michael, are you able to identify &létother
10 Q. Thisis a document you prepared and youetadkit in 10 short-term exploratory licence holders tipgtied for
11 your second witness statement; is that crec 11 extensions --
12 A. Yes. 12 A. Sorry? Sorry?
13 Q. If you could just hold on one second, I'tedt you to 13 Q. I apologise. I'm speaking slowly and perHapsnaking
14 a specific page. 14 it more confusing. I'm trying to avoid speak
15 When do you say you prepared this doctfnen 15 quickly. So I will try again.
16 A. Well, it should be March 2015. 16 Are you able to identify the other shterm
17 Q. Okay. 17 exploratory licence holders who submittediapfions
18 A. I don't remember the date, but it should l@ed1 2015. 18 for additional licence periods, long or shimtiowing
19 Q. Thankyou. If you could take him to page 7. 19 the expiration of their normal exploratorsnt® Do you
20 In section 4 of the document that yoaiere in 20 know who those are?
21 March 2015, you describe as the "Applicat@n 21 A. Well, it's some time back. But Rutongo deitadid
22 [a] Long Term License" the November 29th 2010 22 apply for the extension or the renewal oflitence.
23 application and extensions after expiratibine 23 | can't remember the others.
24 original short-term licence through Octob@t2, do you 24 Q. Okay. I'm not going to try and make thisemory test,
25 see that? 25 ticking off every name. Can | ask: do yotaik
Page 157 Page 159
18:16 1 A. Sorry, which one is that? Paragraph what? 18:21 1 approximately the number of short-termangbory
2 Q. Okay. Do you see section 4 of this docuneent i 2 licence holders that, following the expiratifrthat
3 highlighted? It's brought up in larger tekt. 3 initial four- or five-year term, they appliéat
4 | could ask that the first paragraph be hajtted in 4 additional licences to operate the concession?
5 yellow. 5 A. Come again?
6 Have you read that, sir? 6 Q. Do you recall approximately how many thereeysir?
7 A. Yes. 7 A. No, | can't speculate now.
8 Q. You'll agree that the description of the 2010 8 Q. Can you recall whether there were any othert$érm
9 application and the reference to the extensiche 9 exploratory licence holders from this initial
10 licence from the original four-year explorgtterm 10 privatisation time period in the mid-[200Gsmilar to
11 through October 2012, you describe in thelingaas 11 NRD, who, when their short-term licence eagjrthey
12 "Application for Long Term License". 12 applied for an additional licence, and tisabB2014
13 If | could ask that the heading be higiied in 13 a decision still hadn't been made? Were thirers?
14 yellow, so he understands what that means. 14 A. No, | can't remember when. | can't speculate
15 Do you see that that's how you charassérit? 15 Q. In 2014, did you become familiar with thepdite that
16 A. Well, | think that was -- certainly it wastno 16 arose when Ben Benzinge claimed that he higgthtzto
17 a long-term licence, but that was an ovetsigh 17 exercise control of the operations of NRD?
18 Q. Ijust wanted to direct your attention tbécause my 18 A. Well, I recall it, but | didn't follow it uglosely.
19 guestion to you, sir, is: you wrote that laeme; 19 Q. Justto be clear, what do you mean, you "dioliow
20 that's not something somebody else wrotgdorand you 20 it up"? Was something brought to your aiberfor
21 signed off on. But you wrote this memo; eot? 21 action?
22 A. Let me read through again to understand. 22 A. No.
23 Q. I didn't quite hear what he asked. 23 Q. Did Mr Benzinge inform you of his position?
24 A. This definitely was a misrepresentation &f fdcts on 24 A. I don'tremember. | really can't speculate.
25 my part. But what they had applied for wetsially 25 Q. Soyou're saying you don't recall how youdhe#it?
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18:23 1 A. No, I recall the dispute, but | don't ertainly 18:27 1 now do; is that right?
2 I'm not -- didn't follow the details of thesgute. 2 MR COWLEY: Correct, your Honour.
3 Q. Okay. If you could bear with me for a couplere 3 THE PRESIDENT: Right.
4 questions: | want to just see if there's apeat of 4 Yes, well, perhaps counsel can use thepewted
5 it that you might recall. 5 piece of spare time to discuss what, if angther
6 Do you recall that as part of the disgegveen 6 procedural orders should be made on clodeisf t
7 Mr Benzinge and at least Mr Marshall, Mr Beige was 7 hearing tomorrow. | have particularly in mite
8 given the keys and control of the offices &by 8 question of whether there should be post-hgdmiiefs
9 Bailiff Bosco? 9 and, if so, the nature of those briefs. & th
10 A. Well, | can't -- | am not certain about theth of 10 something that has been discussed to date?
11 that. But definitely in some of the docunsethiat 11 MR COWLEY: Between counsel, there have beenistussions.
12 Marshall was asked to produce, he indicédtad t 12 THE PRESIDENT: Sorry?
13 Mr Benzinge had taken the keys of the offiBet it 13 MR COWLEY: Between counsel, there have beeniszussions
14 was not in my remit to follow. | guess itsalzeing 14 onthatissue. We can discuss it this aftamn
15 considered within courts, and ... 15 Regarding the timing for tomorrow, we typigajet
16 Q. Do you have -- 16 a report of the current time shortly after those of
17 A. Butthis -- 17 the day from Mr Kaplan. Once that comeswatcan
18 Q. I'msorry, | didn't mean to speak over you. 18  discuss both issues.
19 Do you have a recollection that Mr Begeinfor 19 THE PRESIDENT: Very well.
20 some period of time, was the person opetaticbarge 20 Mr Hill, there's nothing else we can bis t
21 of the NRD concessions? 21 evening, is there?
22 A. Well, yes, partly. You know, he had -- ieported in 22 MR HILL: No, not from my point of view.
23 the record that he had 15% of NRD ownersBip. 23 Mr President, you're right: before toroory the
24 definitely he had access to NRD concessi@us.the 24 parties should liaise on whether there shbeld
25 extent of how he was involved and the depth) no. 25 post-hearing briefs and the length.
Page 161 Page 163

18:25 1 Q. Isit accurate to say that MINIRENA aspattment is 18:29 1 THE PRESIDENT: Yes.

2 responsible for knowing what individuals ape@ting 2 MR HILL: Because where we got to before, | thixdth

3 and owning the companies to whom mining casioas 3 parties were agreed there should be postrigglriefs,

4 licences are granted? 4 but there was a debate about the length heat'd t

5 A. Sorry, come again? | didn't understand you. 5 still a live debate.

6 Q. Was the Ministry of Mines responsible for kitogvand 6 And then there's also -- | hope it wor't b

7 keeping informed of what individuals owned apérated 7 contentious -- it's just the allocation of tonow's

8 companies to whom mining concession liceneelsbieen 8 hours. And that's against the clock.

9 issued? 9 THE PRESIDENT: Yes, | don't anticipate we arengdb have
10 A. Yes, but with NRD the change of ownership alasys -- 10 any problem with timing tomorrow.

11 initially not very clear, not even clear fz t 11 Could I just say this about the post-ingdboriefs:

12 ministry. 12 the Tribunal would be very grateful if thegauld focus
13 Q. Did there come a period of time where yotnked that 13 on the evidence that we've had and how itisaihfo
14 at the NRD licence concessions, there wadsnge among 14 the respective cases of the parties. Whaloni want
15 the miners breaking out, and Mr Benzingé&ait time 15 is a complete rehash or repetition of plegalinVe
16 was operating the concession? 16 would like to focus on the effect of the evide we've
17 A. No, I really -- | can't speculate. 17 heard.
18 MR COWLEY: | have no further questions. 18 Right, we will adjourn until midday tonnow.
19 MR HILL: I have no re-examination. 19 MR COWLEY: Thank you.
20 THE PRESIDENT: We have no questions. 20 (6.30 pm)
21 Thank you very much, Dr Michael, for your 21 (The hearing adjourned until 12.00 noon thefaihg day)
22 assistance. You are now free to go. 22
23 DR BIRYABAREMA: Thank you. 23
24 (The witness withdrew) 24
25 THE PRESIDENT: And there's no further busingss$ we can 25
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