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12:15 1 Frid&th June 2021 12:18 1 be notified.
2 (Transcript times are British Summer Time 2 THE PRESIDENT: Thank you.
3 (12.15 pm) 3 MR COWLEY: And then lastly, a question -- and $oiry,
4 MR KAPLAN: Good morning, good afternoon, thanis t 4 | shouldn't just jump in. If Mr Hill has ampmment on
5 everybody for your patience. We have bedndrio 5 that, | should pause.
6 successfully set up the connection for trs# fir 6 Lastly a question for the Tribunal. Camagk what
7 witness. We're still a few minutes out froaving that 7 the intention is regarding the requiremerihef
8 connection fully up and running with the 3G&jbe 8 parties to make advance payments if we'resituation
9 camera and the interpretation set. | leateetite 9 today that there's still no confirmation ofpeent as
10 Tribunal and to the parties to consider optiwhether 10 represented in the response.
11 one, you wish to wait a further few minutasif you 11 It could be simply a matter that every®tiusy on
12 would rather continue to the second witness iw ready 12 this proceeding, but in the typical course Kdplan
13 to go. Thank you, and thanks again for yatience. 13 confirms receipt of everything as it comegau know,
14 THE PRESIDENT: Alright, can we then discuss thiih 14 and so we're just in a situation where weshiav
15 counsel? 15 received that information from Mr Kaplan aneking the
16 MR KAPLAN: Yes, they are present. 16 assumption that that's because it hasn't cogred.
17 THE PRESIDENT: They are present, okay. 17 THE PRESIDENT: | think that seems a fairly rewsze
18 Before we do that, as we've got a liitteof 18 assumption; is that right, Mr Kaplan?
19 time, could | just ask Mr Cowley a questionthe 19 MR KAPLAN: Yes, Mr President, and | would like take
20 benefit of the Tribunal? 20 a moment also to just say that the World Bdiigcal
21 Mr Bidega's statement was introducetiéncontext 21 year ends on June 30 and what happens fiscéieyear
22 of the preliminary objections. We would lvatgful if 22 ends is our treasury computer system, wBi&AP, goes
23 you could explain to us in what respect tagesnent is 23 on what's called a freeze.
24 relevant to those objections? 24 So if the funds are coming in the nextkyeve will
25 MR COWLEY: | would like an opportunity to go taand 25 not get the electronic SAP confirmation that/'ve
Page 1 Page 3
12:16 1 revisit that. | haven't considered toat &t this 12:20 1 been deposited in the trust, howevengifRespondent
2 point now, well over a year. So | would jlilst the 2 sends us the wire transfer, that usuallynsesbing
3 opportunity to focus on the question befoymg to 3 that we could provide to treasury to helpertémt in
4 answer. 4 the meantime.
5 THE PRESIDENT: Alright. Well, perhaps before wé¢here 5 THE PRESIDENT: Yes.
6 may not be time but let's go on to the nexhithen, 6 MR KAPLAN: We are falling in the time of year wieeit's
7 which is do we take Mr Mbaya straightaway? 7 not as instantaneous but the wire transfefirotations
8 MR COWLEY: We're prepared to do either, obviopglith the 8 hopefully may suffice.
9 second witness available. 9 THE PRESIDENT: Today is the day by which Rwareid they
10 THE PRESIDENT: Yes. 10 would provide the funds, isn't it?
11 MR HILL: I've got no difficulty. I'm going todextremely 11 MR KAPLAN: My understanding of correspondencéhit it
12 short with Mr Mbaya and it's probably goodtthe's not 12 was today, yes.
13 hanging around in the meantime, so it probiatd good 13 THE PRESIDENT: Well, today is not over. | dexpect
14 idea. 14 Mr Hill is in a position to comment on this?
15 THE PRESIDENT: Alright, let's take him straightey then. 15 MR HILL: I'm not, but certainly Mr Cowley is dthed to
16 MR COWLEY: | do have two housekeeping matters. 16 raise this and | will find out.
17 THE PRESIDENT: Alright, let's have those. 17 THE PRESIDENT: Thank you.
18 MR COWLEY: For the Tribunal's information, fdapning 18 Right, may we proceed, then, with Mr Miray
19 purposes, and as well as Respondent's coQteiehants 19 MR WATKINS: Okay, we're going to bring the wiggein now.
20 have determined to forego cross-examinafion o 20 THE PRESIDENT: Thank you.
21 Emmanuel -- and | apologise in advance iispbnonounce 21 MR WATKINS: And Mr President, while we're brimgj in
22 his last name -- Muvara. He is on the scledday 7, 22 Mr Mbaya, | just want to remind everyone tifwet
23 London time, direct anticipated to start.80land 23 interpretation channel is active. Mr Mbayielieve,
24 cross for 30 minutes, so we provide notie¢ We're 24 is testifying in French, so if you need st in on
25 foregoing that cross-examination and theesgrshould 25 English you'll need to be on the English dehn|f
Page 2 Page 4
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12:21 1 you want to listen in on French, you'ltdéo be on 12:25 1 MR WATKINS: Okay, are the IT folks there? Kdiis supposed
2 the French channel, just as a reminder. 2 to be there.
3 Lastly, before | go off, I'll note thatmember the 3 MS DOHMANN: Our Tribunal assistant has gone talfhim.
4 channels change every time you leave a bréaiom, so 4 (Pause).
5 I'll remind everyone if we come back from adi we'll 5 We have not found him.
6 need to reset the interpretation channeld:nBgoing 6 MR HARRISON: Okay, thank you for bearing with menow
7 to go ahead -- 7 have the interpretation channel with compaitetio.
8 MR KAPLAN: Actually, now that | think of it Jamgexcuse 8 MR WATKINS: Alright, one moment, we have the Tunital
9 me, can we just ensure that the Tribunal rizgoicking 9 sending for their IT individual.
10 up English and not floor? 10 THE PRESIDENT: I think we're alright if Mr Hason is
11 THE PRESIDENT: Everything I've heard so fani€nglish 11 alright. (Pause).
12 but that's not surprising, but | haven'tagotthing on 12 Mr Harrison, are you happy to proceed?
13 my laptop. 13 MR HARRISON: Yes.
14 MR HARRISON: James, nor do |. | don't havetthaslation 14 THE PRESIDENT: We'll soon find out if things aret going
15 button at the bottom of my screen. 15 as they should.
16 THE PRESIDENT: No, it will probably come up white 16 MR HARRISON: Yes, thank you for your patience, w
17 witness is called, but we're not in a positmtell 17 appreciate it. | am ready to proceed.
18 you at the moment that all is well on thafr It's 18 MR JOSEPH MBAYA (called)
19 only Ms Dohmann, | think, who is going tofbllowing 19 (Evidence interpreted)
20 in French, and she has got headphones fquihaose. 20 THE PRESIDENT: Alright, well, let us try.
21 MR KAPLAN: We'll see that when we reach theriptetation, 21 Good morning, Mr Mbaya, can you hear me?
22 but Mr Harrison, have you seen the interficeta 22 THE WITNESS: Yes, | can hear you clearly.
23 button? 23 THE PRESIDENT: Good. You will have a declanatio front
24 THE PRESIDENT: We've got it now, we've put itmEnglish. 24 of you, | hope it's in French, but | suspiits in
25 MR KAPLAN: Okay, great, and Mr Harrison? 25 English you will understand it. It's in Febnthat's
Page 5 Page 7
12:23 1 MR HARRISON: | still do not have it. | hatdn testing 12:26 1 fine. Could you please, providing youlzappy with
2 with FTI, but | do not currently have it on regreen 2 it, repeat it?
3 now. 3 THE WITNESS: | solemnly declare upon my honowt an
4 MR WATKINS: If you expand your Zoom applicatioreghere 4 conscience that | shall speak the truth, thelevtruth
5 three dots that say "More"? 5 and nothing but the truth.
6 MR HARRISON: There are not. | have "participantshat", 6 THE PRESIDENT: Thank you very much.
7 "share screen", "raise hand", and "record". 7 | think we're okay.
8 MR WATKINS: You're dialling in on the phone? 8 Direct examination by MR HARRISON
9 MR HARRISON: Yes, we are using the Polycom inriam to 9 MR HARRISON: Mr Mbaya, could you state your fadime and
10 do audio so Steve and | can share it. 10 your current employment?
11 MR WATKINS: Okay, you know what we will needdo. Are 11 A. My name is Joseph Mbaya. | am the risk @odisty
12 you taking this witness? 12 manager for the mines.
13 MR HARRISON: | am. 13 Q. Mr Mbaya, which mines are you referring eré?
14 MR WATKINS: So maybe what we can do is discomtiee phone 14 A. (Answer not interpreted) Ruashi Mining.
15 for this particular witness and use the aodigour 15 Q. And could you please briefly tell the TribLwaat you
16 laptop, and then that way you will have the 16 were doing in Rwanda, starting in 20117?
17 interpretation channel, and you will just éaw turn 17 A. In Rwanda | was the head of traceabilityhef ore, and
18 up your speaker so Mr Cowley will be abl@ééar. 18 therefore | was the manager, the person witsoip
19 MR HARRISON: Okay, give me one moment and | alilange 19 place the traceability system for ores in Riea This
20 that, if you could just let me confirm thaeldone 20 was my role, | was the project manager.
21 that before we start, | would appreciate. that 21 MR HARRISON: Thank you, Mr Mbaya. No other di@ss.
22 | apologise for the delay. Give me one mdmen 22 THE PRESIDENT: Mr Hill.
23 MS DOHMANN: The interpretation channel does carhe up on 23 Cross-examination by MR HILL
24 the laptop. There is no button to click onthe 24 MR HILL: Mr Mbaya, Pact is an international
25 interpretation channel. 25 non-governmental organisation, isn't it?
Page 6 Page 8
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12:29 1 A. That's correct. 12:35 1 THE PRESIDENT: Have we got an update on tsiipn so far
2 Q. And you left Rwanda in 2014, didn't you? 2 as Mr Bidega is concerned?
3 A. Indeed. 3 MR COWLEY: We have not heard further from Mr Kaplor FTI
4 Q. And since then, other personnel have takenymue 4 about the progress of that.
5 role; correct? 5 MR WATKINS: Mr President, we are still working thi
6 A. That's correct. 6 Mr Bidega in a separate breakout room. Theyhaving
7 Q. And the staff who have been on the groundimarirla 7 some issues with connectivity. We do haventhe
8 after 2014 will be in a good position to désehow 8 witness available in the waiting room, Mr Betemy.
9 the tagging system works in the various plates 9 | have to send him a message to make sureihdront
10 Rwanda; yes? 10 of the computer, but he was already testddas in
11 A. I believe so. 11 and he's in the waiting room waiting.
12 Q. And they will be in a good position to delserwhat 12 THE PRESIDENT: Thank you, well, unless counselehany
13 happens when Pact discovers problems andastiabs 13 objection, it would seem sensible to procgit him.
14 are to be taken? 14 MR COWLEY: No objection.
15 A. There is a background noise here. The miwop speaks 15 THE PRESIDENT: Very well, could he be invited --
16 at the same time as you do. It's very digigr Can 16 MR COWLEY: I'm going to sign off again.
17 you do something? Can you mute somethinigego 17 THE PRESIDENT: Yes. Could he be invited to jog?
18 | don't have this interference? 18 MR WATKINS: Yes, one moment. We're bringing him
19 Q. Yes, that is a mute original audio settirad $fou need 19 Mr Barthelemy, can you hear us?
20 to do, or someone needs to help you with. 20 MR CHRISTOPHE BARTHELEMY (called)
21 MR WATKINS: We're logging in right now. 21 (Evidence interpreted)
22 A. Okay, it's quieter. 22 THE WITNESS: Yes, | hear you.
23 MR WATKINS: Go ahead, Mr Hill, we should be gaualv. 23 MR WATKINS: Okay.
24 MR HILL: And the staff who are now on the groumidl also 24 THE PRESIDENT: Good morning, Mr Barthelemy.
25 be in a good position, won't they, to descvilhat 25 THE WITNESS: Good morning.
Page 9 Page 11
12:31 1 happens when Pact discovers anomaliestaatcaction is 12:37 1 THE PRESIDENT: You will have on your screen
2 normally taken? 2 a declaration --
3 A. Ithink that there are two things here. Tiadfs 3 THE WITNESS: Merci, bonjour.
4 technical staff -- well, anything technicatyrare 4 THE PRESIDENT: Are you happy to repeat the detitam on
5 able to do, but in its own country it might be able 5 your screen, please?
6 to say a certain number of things. 6 THE WITNESS: For the moment I've got nothing. alcreen?
7 Q. And the personnel who are on the ground areial 7 Okay, declaration of the witness: | solgnaeclare
8 a good position to understand and commertteon t 8 upon my honour and conscience that | shadllstiee
9 increase in export levels from Rwanda after ledt 9 truth, the whole truth and nothing but theftru
10 your job in 2014? 10 THE PRESIDENT: Thank you.
11 A. Can you reword your question, or repeat it? 11 Direct examination by MR HARRISON
12 Q. Yes. The people who have taken over fromayalithe 12 MR HARRISON: Mr Barthelemy, could you state yfult name
13 Pact staff are in a good position to undedstand 13 and your current employment?
14 comment on the increase in export levels fRymanda in 14 A. Yes, my name is Christophe Barthelemy, Ghristame
15 the period after you left the job. 15 and surname, and | am a project manager for
16 A. Yes, the person who is there can draft repamd 16 agro-industrial projects.
17 normally give a report for the work being edamthe 17 Q. Mr Barthelemy, could you please turn off Thein the
18 field. There is no doubt about that. 18 background?
19 MR HILL: Thank you, Mr Mbaya. | have no furthguestions. 19 A. Certainly.
20 MR HARRISON: No further questions. 20 Q. Thank you.
21 THE PRESIDENT: Mr Mbaya, you had a very brieftiggpation 21 Do you recall that you submitted a wignstatement
22 in these proceedings. Thank you very muckdar 22 in relation to this case?
23 assistance. 23 A. Quite. | presented a witness statement.
24 THE WITNESS: Thank you. 24 Q. And have you had a chance to review thaiesgn
25 (Pause). 25 statement?
Page 10 Page 12
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12:39 1 A. Yes. | have a version on my screen. 12:43 1 You made a suggestion in your witrstsement
2 Q. Are there any corrections that you feel yoedn® make 2 about different levels of capital investmeniriining
3 to your witness statement? 3 by different mining companies. Now, do yocalkthat
4 A. No. No correction to be done. 4 Mr Imena was the State Minister for Miningsye
5 Q. And could you just tell the Tribunal brieflyhat you 5 A. Yes, Evode Imena, indeed.
6 were doing when you were in Rwanda? 6 Q. And in that capacity, he would have seen aubidtcess
7 A. | was the general manager of a company called 7 to applications from all mining companies atatus
8 Phoenix Metals, which was both an ore, a nteteler, 8 updates from mining companies, wouldn't he?
9 and | was also recruited to (inaudible) inafytj the 9 A. Quite.
10 only foundry of the region of the Great Lakes 10 Q. And he would be in a good position, and &ebet
11 order -- let me complete my answer -- in ptdeomply 11 position than you, to know accurately thelswf
12 with the Dodd-Frank law concerning the tradég of 12 investment by the different mining compangesrect?
13 minerals or ore. 13 A. Well, | can't answer such a question, becangbe one
14 MR HARRISON: Thank you, Mr Barthelemy, no funthe 14 hand you have a minister representing a gavent that
15 guestions. 15 uses the services and their teams, and aosraside as
16 Cross-examination by MR HILL 16 traders, we would carry out due diligences émabled
17 MR HILL: Mr Barthelemy, you were the managingedior of 17 us to see what was happening in each ofrtisarzal or
18 Phoenix Metals, as you have said; yes? 18 semi-industrial mines that were our clients.
19 A. Quite. And -- 19 Q. Now, you deal in paragraph 12 of your witretagement
20 Q. Andyou say -- 20 with an incident where you explain about réng some
21 A. Forgive me. 21 white coltan, and you suggested that it didappear
22 Q. And you say in your witness statement thaeRix 22 there were real consequences. But, indadhe
23 closed its operations in Rwanda in 2017 afiispute 23 Pact -- the person who is head of Pact exgql#he
24 with the Rwandan Government. Can you be show 24 company concerned was suspended following
25 paragraphs 34 and 35 of Mr Gatare's witrtessment. 25 an investigation. Did you realise that?
Page 13 Page 15
12:41 1 Mr Gatare explains that: 12:45 1 A. Canyou show me paragraph 12, pleaseubedhis is
2 "Phoenix did not close their businessivaRda 2 not the recollection that | have of this iresid
3 because of a dispute with the Government adriRia. 3 Q. Yes. Soit's your witness statement, parégt2p You
4 They closed their business because they failegpay 4 say you had received white coltan mixed witttk
5 a loan to I&M Bank which was secured by a geedver 5 coltan. You asked ITRI to investigate. Yaplained
6 their tin smelter. Phoenix had bought thelan&om 6 about options given to you, you returned tleenals to
7 the Government in 2002 and had received ad&¢o 7 the miner, and then you say:
8 produce and export smelted tin of at least 86&tent. 8 " ... it did not appear that illegal tresiéaced
9 But for the entire 15 years from 2002 to 201 never 9 real consequences ..."
10 operated the smelter but rather traded in raw 10 And the person who was in charge of Rast
11 cassiterite which they did not have a liceioce 11 explained that in that incident you refertie trader
12 "In 2017 the Government sought to rejgdahe 12 did -- the company did face real consequebeeause it
13 position and advised Phoenix to separaterttedting 13 was suspended following an investigation.
14 business instead of trading raw cassitdnt@pplying 14 A. This is not what occurred, as | remembet received
15 for a trading licence as required by lawoé?tix did 15 a mixed coltan with 80% white and 20% blackan. The
16 not do so and instead closed down its traldirsiness. 16 white one is highly radioactive and non-magnéhe
17 In late 2017, 1&M Bank, to whom Phoenix haedged the 17 other one is not very magnetic, nor radiactiThe
18 smelter as security for a loan to suppottatsing 18 black one is found only in Rwanda, while wigte one
19 business, enforced its security againstrtiedter 19 comes only from DRC.
20 following Phoenix's failure to repay its datgling 20 So it means that this mixed ore wasallegp when
21 loan." 21 | carried out my analysis as trader, becabad
22 And that fairly summarises the positidogsn't it? 22 a laboratory within my premises, | detectes toltan
23 A. Thisis a summary of the situation withouplaining 23 and | couldn't export it for two reasonsstfiit
24 the reasons why. 24 didn't comply with the traceability rules jsgcondly,
25 Q. Well, Il move on. 25 when you send coltan abroad, when it's redeithere
Page 14 Page 16
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12:47 1 are radioactivity tests that are carrigidamd in this 12:51 1 restructure the mining sector becauseeined a little
2 regard it would have been refused, so thdtsiwold 2 too disorganised in terms of trading becadisieeo
3 ITRI there was a problem. There was one tamne 3 multiplication of the trading companies. Eiliing
4 storage for one and a half years, there were n 4 companies for, let's say, the volume of exthore
5 reactions, right up until the time when therd! said 5 that didn't work.
6 to me: you're going to have to buy my coltang 6 What | did notice, that extractions of begween
7 | said: no, this coltan is being observed, ldkept it 7 2012, 2013, 2014 and -- even in 2014 steiskid it
8 in store at the request of ITRI. And aftee amd 8 that Rwanda was the first exporter of coltathe
9 a half years | said: what should | do witls tboltan? 9 world, and this didn't match reality.
10 They were very embarrassed, and they saetthat 10 Q. You're moving away from my question now, NrtBelemy,
11 I should -- or that | could sell it, but ay wwn risk. 11 so just focus on my questions.
12 Since | complied with traceability, | &l 12 A. Yes, but for me | saw an increase of exportsather
13 | don't sell it, what should | do with it? W in 13 a reduction. There was a reduction aftéritbeause
14 that case, they said, send it back to thplisup 14 ITRI authorised the traceability of orestia Republic
15 That's exactly what | did. After that | ddaow at 15 of Congo.
16 all whether the supplier was sanctioned bbroause 16 Q. Now, I'm going to change topic now and ask aloout
17 from memory | didn't see that in the repoftthe ITRI 17 paragraphs 16-20 of your witness statemeatewou
18 incident. 18 give evidence about the tender process fd@'slfRrmer
19 But this last statement that you -- ismemory. 19 concessions in 2016.
20 For the rest, it's my memory, but I'm absjutertain 20 Now, what you seem to say in your evigdachat
21 of it. Sorry. 21 inorder to hide the fact that investors beétNRD were
22 Q. Just dealing with the mixing of white coltnd black 22 tendering, you coordinated a bid behindral{party
23 coltan, it's right, isn't it, that in 2013namber of 23 company and you made a tender through thapaoy .
24 traders were suspended for that mixing isges? 24 That's what you say in your witness statenyest?
25 A. | have no knowledge of that. | only dealthwivhat was 25 Summarising it.
Page 17 Page 19
12:49 1 happening at Phoenix Metals and | make that we 12:53 1 A. Yes, you are right.
2 comply with traceability rules. 2 Q. And what was the name of that company?
3 Q. It'sright also, isn't it, that the Chineseumber of 3 A. Well, quite frankly | don't remember. | hagl/sral
4 Chinese buyers reduced after 2011 when thedystem 4 clients. | remember the gentleman, he wasderly
5 was introduced; correct? 5 gentleman, very pleasant, spoke good Fremuth,dan't
6 A. Thisis not the perception that | have ofihen 6 remember the name of his company. But | delthat
7 | arrived in 2011 -- yes -- in Rwanda, foisthiission 7 third party because it seemed, following the
8 of the implementation of traceability for floeindry 8 explanations that | obtained from NRD(?), thaly were
9 and also to pursue the trading activities, and 9 blacklisted.
10 | completed my mission at the end of 2016,didn't 10 Q. Butyou can't remember the name of the coyniet
11 know the period when Phoenix Metals was apable of 11 tendered?
12 reimbursing its loan, but what | did see lestw2011 12 A. No, | don't have that recollection.
13 and 2016 -- and I'm speaking from memorg that 13 Q. And you say that you tendered for all thecegsion
14 there were approximately 50 traders in thentryg with 14 areas that had previously been NRD's cormeaseas;
15 approximately 30% of foreign ore trading camps, 15 yes?
16 mainly European, and 60%, 66%, well, onedthir 16 A. No. No. After we thought about it, we obig for two
17 two-thirds of local traders. 17 out of the five.
18 Now, following the implementation of ITRhd their 18 Q. Which ones?
19 traceability system, what happened is thexetlvas 19 A. I don't remember the names because thisasmation,
20 implementation when we went to the meetingardsed by 20 you know, once you no longer deal with them dealing
21 the Mining Ministry and Mr Evode Imena in fiaular, 21 with different things now.
22 the Minister, | could see a lot of Asian faceming 22 But, anyway, there were two zones wheeeetwas
23 in, both on mines and training systems, aomh fnemory, 23 coltan on the one hand, and tungsten, asit&ds on
24 if memory serves, in 2015 or 2014 -- | dbave the 24 the other. From memory, there were five esaions and
25 exact recollection -- the Minister for Minganted to 25 we'd worked on the best two that were of@geto
Page 18 Page 20
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12:55 1 NRD. 13:.00 1 there were eight elements evaluated:
2 Q. And you then say that you were then told adender 2 "Mine development (5 marks).
3 and stopped bidding and you suggest you stbipioieling 3 "Further Mineral Exploration Plan and Esited
4 in late April or early May 2016. Sorry, Mr k&hall 4 Budget (3 marks).
5 suggests you stopped bidding in late April or 5 "Mineral Beneficiation Plan with estimateadget (3
6 early May 2016; yes? 6 marks).
7 A. ldon't have a recollection of the exact date 7 "Approach to Value Addition (5 marks).
8 I'm sorry, this is not something that | havenind. 8 "CSR Plan and Budget (2 marks)
9 What | do know is that we put in a biddrefthe 9 "Plan and Estimated budget for infrastiet
10 end of the closure of the bidding period. 10 development within the perimeter (3 marks)
11 Q. Canyougoto R-133. This is an evaluataport from 11 "Environmental Management Plan and estichbudget
12 the Evaluation Committee for the tendersdlate 12 (3 marks)
13 24th May 2016, following the Committee's endilon 13 "Employment Plan of the company and pgann
14 which had taken place between 3rd and 17th Ma 14 employment compensation ... (2 marks)."
15 If you go to page 1, you can see thafdhmaer 15 And -- give me one moment, Mr Bartheler(iyause).
16 concessions, on the right-hand column, haea b 16 Then if you go on to the next page ofdbeument,
17 subdivided into 20 perimeters across twogtates. If 17 you can see that there was criteria seibitiding
18 FTI could show more of the page, please. 18 documents plus elements for the evaluatiueh, a
19 So there were the former concessiongelivinto 20 19 underneath that it explains under each afetlsight
20 perimeters across two categories. Can yeall reow 20 categories the elements evaluated by the dteendo
21 what perimeters you're suggesting you tender® 21 you see that?
22 A. Am | allowed to look up things in my compuer 22 And then on the back of that processctimemittee
23 Q. Ithink probably partly for time and partty the 23 selected the winning tender; do you see that?
24 process, I'm going to say no. I'm goingsoyou to 24 A. Yes, | do.
25 do your best from your memory, if that'sgiiti 25 Q. Soitwas a public tender with a defined @atidn
Page 21 Page 23
12:58 1 A. No, really, I run the risk of talking n@mse. In my 13:02 1 process; correct?
2 head, Nemba means something, rings a bell. 2 A. l'was not aware of this document, but it wasiblic
3 Q. Now, if you look at the bottom of that pageu yill 3 tender.
4 see that bidders were given until 20th A& to 4 MR HILL: Thank you, Mr Barthelemy. | have no tiuer
5 lodge in their technical and financial propodao you 5 questions.
6 see that? 6 A. Thank you, sir.
7 A. Yes, that | can see. 7 Re-direct examination by MR HARRISON
8 Q. And if you go to page 2 of this document, ydilisee 8 MR HARRISON: Mr Barthelemy, do you recall at thetset of
9 the list of applicants. There was no tend@nfany 9 your testimony you were shown paragraphs 843&rof
10 company represented by you or Mr Marshalg thare? 10 Mr Gatare's witness statement, and if | casldFTI to
11 A. No, that's quite right. This being saidginember the 11 put those back up.
12 name Bisyo. 12 A. Yes, | do recall that.
13 Q. And then if you go down to page 3, you cantke 13 Q. And Mr Hill asked you if this was a fair suiamy
14 exercise that was undertaken in respeceagtiders 14 Excuse me. Mr Hill asked you if this wathihk,
15 that were received. You can see at the ioatfche 15 a fair reading of the events, to which yapoaded
16 page there was an element of financial etiatuado 16 that it was a summary, but without explairtimg
17 you see under "Technical”, I'm going to tilsbowly 17 reasons why; do you recall that?
18 because of the translation: "Technical andrtgial 18 A. Absolutely.
19 Proposal Evaluation” in the heading. Andhtihsays: 19 Q. Could you explain the reasons why?
20 "Financial evaluation was carried outwtfte 20 A. The reasons for which Phoenix Metals bidtier
21 highest proposal/investment commitmentsrggtill the 21 smelting plant required meeting some presitgsiin
22 points for budget on the criteria where agobidders 22 order to operate the smelting plant. It \w@#/7. As
23 getting marks in comparison to the highedtidsi as per 23 soon as you stop the smelting plant, fomims
24 the bid document instructions." 24 because of power supply problems, the lithatls at
25 Then it explains about currency conversimd then 25  the bottom of the blast furnace hardens fael it
Page 22 Page 24
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13:04 1 takes three weeks to clean out the furn@bés is why 13:09 1 not properly translated, | did not mentioa Ministry

2 it's important to always have a consistenplsugpf 2 of Defence. Currently in Rwanda you haveragireeering

3 power. That's one thing. 3 office which is directly under the Presidenffice,

4 On the other hand, the plant had -- ctraldie 4 and the managers there are high-ranking myilitader

5 between 14 and 18 tonnes of ore per day. Wéxss 5 Ngali, and this engineering office is what emk

6 roughly the production of -- Rwanda's produrcf 6 possible to move forward or to make things effovward.

7 cassiterite at the time, so there were disouss 7 So maybe this reference "Ngali" was then teted as

8 between the government and Phoenix Metalsderdo 8 the Ministry of Defence, but | certainly didtmefer

9 put in place protection so cassiterite wowtlhe 9 to the Ministry of Defence, but it might haween
10 exported -- that it would be exported nobi@sbut as 10 "Ngali".

11 ingots, so the first prerequisite to be mads 11 MR HARRISON: No further questions.
12 electricity supply; second prerequisite, cargystem 12 THE PRESIDENT: Thank you very much, Mr Barthefem
13 on cassiterite, and the third condition,asw 13 THE WITNESS: | thank you. Am I finished? Maghen turn
14 necessary to get a certification under theédserank 14 the computer off?
15 law for audit purposes. It makes it possiblaudit 15 THE PRESIDENT: Yes, you are.
16 stocks and the accounts of the companystgiing to 16 THE WITNESS: And go back to watching TV. Thaak.
17 operate with the mineral with one or two geair 17 THE PRESIDENT: Right, are we now in a positiomptoceed
18 precedent, and for this part we were in it Btage 18 with Mr Bidega?
19 of the audit, which was being conducted Byemch 19 MR KAPLAN: | understand that we are.
20 auditor who was based in San Francisco. &Sweve 80% 20 MR WATKINS: We're going to bring him back in anwe may
21 of the way through the audit and we had eueceeded 21 need a minute, but while we're here, I'mgdinbring
22 in getting an authorisation to conduct tis itethe 22 him back in and just to make sure his audiis-IT
23 presence of this auditor and ordered to éxjibtonnes 23 person is standing by.
24 of tin ingots based on the stocks. 24 THE PRESIDENT: Yes, we are departing from theed
25 This is why Phoenix Metals, lacking thmencial 25 timetable, which had proposed a break asthige.
Page 25 Page 27
13:06 1 resources, was not able to go all the begause the 13:111 1 I would quite like to have half an houtMif Bidega

2 power supply issue was not resolved. | titihias 2 before we break, to have a more balancedfding

3 been resolved now, because there's other méans 3 parties are agreeable?

4 electricity production, for instance, soladanil and 4 MR WATKINS: Just a reminder that Mr Bidega ismgpio be

5 gas coming from the lake that's close by. thaah 5 testifying in Kinyarwandan, so please stayhen

6 there was a problem to secure the supplyef ra 6 English channel if you obviously are a nafivglish

7 materials. So on these two points we needed 7 speaker. Bringing him in now.

8 governmental support. Discussions had stant2@11 8 THE PRESIDENT: Thank you.

9 when | arrived, and when | left in 2016, hatltp be 9 MR WATKINS: We're sending a request to startviio.
10 resolved. 10 This is not one of our systems so unfortupate don't
11 Q. FTI, if you could bring up paragraph 20 of 11 have the ability to log in and control it.

12 Mr Barthelemy's witness statement. Mr Baeting, could 12 Mr Bidega, if you can hear us can yoagteunmute

13 you explain what you mean here in the firg that: 13 yourself and turn your camera on, please?

14 "Later, we were told not to tender ..." 14 MR BRODSKY: | hear him on the Kinyarwandan chelnn

15 A. When | proposed to the third-party companlgitbon all 15 MR WATKINS: | think they're just translating.

16 of the NRD concessions, that person, whoaggsainted 16 Mr President, it looks like -- oh, waitrenute.

17 on a personal basis with some of the mendfers 17 | see they've unmuted themselves.

18 government, told me there's no point in lsigdor all 18 Mr Bidega, can you hear me?

19 of the mines because in any event they wtlbe 19 Mr Bidega; can you hear me?

20 regranted to a single company, and that'swehfocused 20 THE WITNESS: Yes, yes.

21 on two concessions rather than going foofathem. 21 THE INTERPRETER: | think he can hear now. Jarh#snk

22 But this information came from an externakpa who 22 Mr Bidega is alright now.

23 led us to reach this decision not to bidatbof the 23 MR WATKINS: Okay. Excellent. So | will go off

24 concessions. 24 actually, can we quickly test, Mr Bidega, §peaking

25 On the other hand, | did not mentiomasbe it's 25 on the English channel. Is my voice beiaggfated to
Page 26 Page 28
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13114 1 you? 13:20 1 Q. If I could ask FTI to bring up C-207, ayaito page 89
2 I'm not hearing anything back from theiipteters 2 of that PDF. Mr Bidega -- if | could ask tinenslator
3 on the English channel. 3 to read to Mr Bidega the email exchange ohphge.
4 THE INTERPRETER: Mr Bidega doesn't seem to bermet- 4 (Pause).
5 no, there is something coming. James, jostraent, 5 THE INTERPRETER: The interpreter is going to iptet
6 please. 6 what's written on the page.
7 MR WATKINS: Yes, can you make sure he is on the - 7 A. That's correct.
8 interpretation he is on the Kinyarwandan cleinn 8 THE PRESIDENT: May | intervene for a moment. Bidega,
9 please? 9 these are communications in English; did ype them
10 IT ASSISTANT: Okay, | have seen it. 10 in English?
11 MR WATKINS: Mr Bidega, can you hear me, and aoeihg 11 A. That's correct, | wrote them.
12 translated? 12 THE PRESIDENT: Well, | suggest there's no needHe
13 THE INTERPRETER: "Yes, | can hear you", he says. 13 interpreter to interpret them.
14 MR WATKINS: Okay, | will go off camera and muteyself, 14 MR COWLEY: Thank you.
15 Mr President. 15 The date of your email at the top of fiage
16 MR KAPLAN: And additionally, can Mr Bidega pleabe alone 16 is December 13th, 2011; were you still emgtbyith
17 in the room. If he is being assisted, thaistance 17 OGMR on that date?
18 is no longer required during the testimohgeems. 18 A. No. | had resigned because | was tired.
19 THE INTERPRETER: Yes, he is out. Mr Bidegal@a now. 19 Q. During the year 2011 did you have conversatwith
20 MR DOMINIQUE BIDEGA (called) 20 Roderick Marshall about the draft contraat th
21 (Evidence interpreted) 21 a version or a draft is attached to this Erfigiou
22 THE PRESIDENT: Right, let us proceed. Mr Bideyau 22 could scroll down, FTI, to show him.
23 should have on your screen a declaration. 23 A. That's correct. During that time | was free
24 THE WITNESS: Yes, | see that. 24 Q. And those conversations -- sorry -- the csat®ns
25 THE PRESIDENT: Could you please read that out? 25 with Mr Marshall about a draft contract fdicence
Page 29 Page 31
13:16 1 THE WITNESS: |, Bidega ... 13:24 1 for NRD began when you were -- did theyitevhen you
2 I, Bidega Dominique, do solemnly swearrupty 2 were still employed by OGMR?
3 honour and conscience that | will speak thehtrithe 3 A. No.
4 whole truth and nothing -- nothing but thettru 4 MR COWLEY: No further questions.
5 THE PRESIDENT: Thank you. 5 MR HILL: Mr President, would you just give me @ment to
6 Direct examination by MR COWLEY 6 consider whether | have any questions in liftihe
7 MR COWLEY: Good afternoon, Mr Bidega. Can yoegsde 7 evidence-in-chief? (Pause).
8 identify the former position you held with tRevanda 8 Mr President, | know you did say you wartealf
9 Geology and Mines Authority and explain whettipd of 9 an hour, but that has had quite an impachen t
10 time you worked there? 10 questions | was going to ask and | wondeseittould
11 A. Yes. When OGMR -- during -- when | worked @GMR 11 take a break.
12 | was director for regulations in that mining 12 THE PRESIDENT: Yes, we'll take the half an hoow.
13 organisation, and | started with OGMR, aridteethen 13 There's one question that | would like Mr Geywto help
14 | worked for others in Gatumba location andther 14 us with and that is the process by whiclestants that
15 mining companies before they were abolished. 15 we have in English were taken from foreigmglaage
16 Q. What period of time did you work for -- leerstop that 16 witnesses. Perhaps at a convenient momeartgmohelp
17 question, | apologise. Ask him this questimst, so 17 us with that.
18 it's clear: does "OGMR" stand for the Rwa@émlogy and 18 MR COWLEY: | can answer that question with relgarthis
19 Mines Authority? 19 witness now, | believe.
20 A. That's correct. 20 MRHILL: Yes, it might be fairer to let the witss go and
21 Q. Over what period of time were you employedDGMR? 21 deal with this without the witness.
22 A. | was employed by OGMR until it was -- it ciged -- 22 MR COWLEY: Certainly.
23 what | mean is that | was employed in thét@nity 23 MR WATKINS: Okay, Mr Bidega, we are going to yatu in
24 until 2011 because | was tired, | wantecket 24 a waiting room. If you could just stay iort of your
25 a break. So | requested that | would leayeaosition. 25 computer and | will send the staff there mraieabout
Page 30 Page 32
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13:26 1 the status; okay? 14:06 1 THE PRESIDENT: There was a little bit of @es

2 THE WITNESS: Alright. 2 MRHILL: No, there wasn't any cross. No, | hadanoss at

3 MR WATKINS: Alright, he has been moved out of theeting. 3 all so re-examination doesn't arise.

4 THE PRESIDENT: Thank you. 4 MR COWLEY: Sorry, | did not hear what you sai¢éase

5 Yes, Mr Cowley? 5 unfortunately | followed the instruction of Kb check

6 MR COWLEY: So the drafts of the affidavit, or nétss 6 the correct channel which turned off Mr Hilh | saw

7 statement, excuse me, we forwarded to 7 that he was talking, | heard nothing, andlytr

8 Olivier Rwamasirabo, another witness, in Kigaho 8 apologise, but can | hear what you said?

9 worked with -- informed us he engaged a tedosland 9 MR HILL: No, that's fine. | will repeat it: I'mot going
10 we did not work directly with the translati/e sent 10 to ask questions in cross-examination ofulitisess in
11 the draft and received back the draft iretkecution 11 light of the evidence that emerged in-ctaef] as
12 version through Mr Olivier, but the -- excuse, 12 | submitted to the Tribunal, that means no
13 Mr Rwamasirabo -- but we were told that he warking 13 re-examination arises.

14 through a translator, so that what Mr Bidead, he was 14 MR COWLEY: | understand, and I'm not making eguanent.
15 reading in his natural language. That's wileat 15 | was just intervening to let you know | hadheard
16 understood. 16 anything. | appreciate you repeating it laang the
17 THE PRESIDENT: And the drafts were preparecherbiasis of 17 patience with me.
18 discussions that counsel had with the witgss that 18 May | make a request, Mr President?
19 it? 19 THE PRESIDENT: You may.
20 MR COWLEY: Again, the discussions, | believereve 20 MR COWLEY: I will only go into the details youowld like,
21 | wasn't involved in the discussion but idet the 21 and none, if necessary, so | leave thatadryterms
22 discussions were aided by Mr Olivier Rwanzdmir 22 of the background, but the request is --lazay this
23 connecting us so that we could talk, andgopiesent 23 with great meaning and true sincerity, thprsse that
24 to answer guestions about what words meuttthe 24 we just experienced leads me to ask for Wkiadbw is
25 idea was that we would send what we undatsiecsaid 25 a highly unusual request in the middle oéarimg, but
Page 33 Page 35
13:28 1 to him in a draft, it would be translatadd we waited 14:07 1 I would like an instruction and a direntio Rwanda to

2 to get back. 2 produce the internal personnel record for MieBa only
3 THE PRESIDENT: Yes, thank you. 3 to the extent it discloses the dates of enmpéoyt: when
4 MR COWLEY: Itwas not one single event, in otherds. It 4 he was hired; if he took leave, disclosenit] & not,

5 wasn't one call in a document. 5 if it's like many employees, date of hire edait
6 THE PRESIDENT: Yes, thank you very much, Mr Cowl&Ve'll 6 resignation or fire, date of termination. B would
7 break for half an hour. 7 like the official employment record just ty sehen he
8 (1.28 pm) 8 was an employee of [OGMR] produced by Rwaadéd,
9 (A short break) 9 I understand it's a very special requestn ljastify
10 (2.05pm) 10 it or explain it only to the extent the Tnital thinks
11 MR WATKINS: Just a reminder to everybody to makee to 11 it's necessary, and then | will.

12 choose the appropriate interpretation channel 12 MR HILL: Well, we would obviously resist thalt looks

13 Sometimes when you come out of Zoom it thrgeisinto 13 like Mr Cowley is seeking to impugn his owitness,

14 the off or floor channel, so please choosgli&mif 14 which he cannot do. The witness has givateace,

15 you are a native English speaker, and |geilbff 15 which is very clear, of the capacity in whih

16 camera and wait to hear from you when togaithe 16 considered he was acting, in which he comadeor

17 witness in, Mr President. 17 drafts and so on from Mr Marshall. So nohihis even

18 MR HILL: Just to be clear, it won't be necessdrjave 18 arises, and on both of those grounds we wesigt

19 looked through the statement in the lighthef 19 that.

20 evidence and | have no further questionhisf t 20 MR COWLEY: Well, if | may be heard, the questafrwhether

21 witness. 21 this is our witness, or whether he's nowlgpgeor

22 THE PRESIDENT: Thank you. 22 someone else, is exactly why | would likegk this

23 Any re-examination? 23 and, again, I'll go into the details with Tréunal.

24 MR HILL: I'm not sure there can be, Mr Presidean 24 | do not want to bias or prejudice or suggesthing

25 there, if I haven't done any cross. 25 in advance of what the Tribunal asked for | lman
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14:.09 1 assure you, | can explain and justify Wiy is very 1412 1 file is a written request -- and | wilbsuit to the
2 shocking to hear today, and it is in that réghat 2 Tribunal the -- apparently it's necessarief t
3 | don't accept that he's still our witnesslo Inot 3 Respondent is going to resist producing tifirimation
4 accept that circumstances have not changethtically 4 on the very formalistic grounds of how we cdraee.
5 and the agency, for lack of better term -- tuad's 5 | will explain why where we are today is nbab like
6 not necessarily a great term when you arentaidout 6 where we were less than seven days ago,wificabk
7 employment, because I'm using it very diffégen but 7 the Tribunal to require that the informati@ngut on
8 the agency in which he just testified is veych in 8 the table, because | believe it is not a juesf the
9 question, and before | get ahead of anytting very 9 formality of how one asks questions and theertimited
10 basic request, because | will point out &Trbunal, 10 issue of whether | could ask cross-examinati@stions
11 it cannot be unknown to Rwanda whether oheatas 11 of Mr Bidega, but the real question is whethere's
12 an employee on these dates, and in multiples\w has 12 been witness tampering and whether therels be
13 never been the position of the Respondenhhthevas 13 something significant done to change testjntbat was
14 not an employee at the time of these emails. 14 twice over confirmed, most recently less thewen days
15 They have taken other positions attacttiegnveight 15 ago.
16 we assign the emails -- and I'm not suggetiey've 16 So this is, again, highly unusual, bessure you,
17 agreed or admitted or waived what we sapgtteet of 17 quite shocking circumstance that we're in.| Bould
18 the emails are, but having attacked it frammerous 18 like to make the request.
19 sides in terms of an argument, the one gagainted 19 THE PRESIDENT: Mr Cowley, | suggest that you m#kis
20 omission, is an argument that he was nadhwho he 20 request in writing and that you give the Resient
21 said he was when those emails were sentvadaot the 21 an opportunity to respond to it, and we thidn
22 director of that office, as his signatureckleays, 22 consider it.
23 essentially. 23 MR COWLEY: Can we pick up the hearing and tistireony of
24 And so, again, | recognise the highlyswal 24 the remaining witnesses on Monday and giteis
25 request, and | am suggesting that therevareraore 25 opportunity to submit that in writing todaytavould
Page 37 Page 39
14:11 1 highly unusual circumstances that we thiskfy it, 14:14 1 avoid any waste and unnecessary expesisedhld
2 and the simplicity with which it could be prméd and 2 further entrench the parties in positions?
3 the lack of burden with which it could be piodd, and 3 MRHILL: In my submission, this would just addtte
4 in one easy production, the truth of the matié be 4 expense. This arbitration should not be titaiCan
5 on the table for all to see and no one toeedout, 5 | just record my particular concern at a swsion just
6 and then we can address with that truth vwizat j 6 made by Mr Cowley where he purported to kel t
7 happened and what should be done about it. 7 Tribunal what he thinks the witness would hsaiel or
8 MR HILL: Well, again, | submit this is clearlyfishing 8 may have said on some previous privilegedsicna
9 expedition. If what he's suggesting is ttagsesome 9 which is utterly inappropriate, and an attetopt
10 grounds to declare his witness hostile, M€y is 10 prejudice the Tribunal, and that shouldnieha
11 fishing and doesn't begin to have the grofmdhat. 11 happened.
12 THE PRESIDENT: We're not going to make any gubm this 12 Now, in my submission, we should justagetvith
13 at the moment. 13 the arbitration and Mr Cowley should takehe
14 We're now going to have Respondent'seastes. 14 President's invitation of putting in a writte
15 Mr Cowley, you can consider your positiort, there 15 application if he sees fit.
16 will be a number of witnesses who will becaptible to 16 MR COWLEY: If we're going to make a submissie, need the|
17 having questions asked about this mattgguifare so 17 day to do it. We need to stop and be atdalanit it.
18 advised. 18 THE PRESIDENT: We're going to retire into ourate room
19 MR COWLEY: I'm sorry, that was directed at me? 19 for five minutes.
20 THE PRESIDENT: Yes. 20 (2.15pm)
21 MR COWLEY: Well, then | would like to ask forracess in 21 (A short break)
22 the proceedings before any further witnetesiy, 22 (2.19 pm)
23 before any further expense is put in in @ite@stimony 23 THE PRESIDENT: The Tribunal has considered your
24 only to risk having to come back and retakinat the 24 application. We see no justification foemtipting
25 parties quickly address in writing what weeind to 25 the proceedings at this point and remaiheftew
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14:19 1 that you should make your application iitimg in the 14:24 1 between February 2008 and February 200RBX?
2 manner directed. 2 A. Thatis correct.
3 MR COWLEY: And if it impacts the decision of tRespondent 3 MR HILL: Thank you. If you wait there, Mr Harde will
4 whether they would have cross-examined ifenaiowed 4 ask you some questions.
5 to -- in the possibility that the employmestard is 5 Cross-examination by MR HARRISON
6 ordered to be produced and is part of theeerziel 6 MR HARRISON: Mr Rupiya -- actually, if I couldrit have
7 before the Tribunal, presumably that mightastp 7 FTI bring up the second witness statemeng Baaf the
8 a decision whether to cross-examine on thstanbe of 8 bottom, paragraph 11.
9 the other aspects of his witness statemedtsan 9 Mr Rupiya, here you list activities in Zhat you
10 | would just ask the Tribunal to consideadtvance, 10 state did not occur on behalf of NRD; is t@tect?
11 rather than readdress later whether thisegéthas to 11 | should have started, | suppose, cangad the
12 be found and brought back in those circurossror 12 English that's on the screen, or do you tiee&nglish
13 that the Respondent will have to stick witdiecision 13 translated?
14 to be done. 14 A. | can read English.
15 MR HILL: Well, in the extremely remote scenatiat this 15 Q. Okay, thank you.
16 arises, in my submission, if we have to takétness 16 A. What was the question?
17 out of order, we may have to do that, amtéfve to 17 Q. Going back to my question, you see hereu-cam see
18 revisit that decision, we may have to do, that this 18 here at paragraph 11 you are identifying/giets in
19 is most unlikely to arise and | respectfgliypmit we 19 2008 that you state that NRD did not engagedrrect?
20 should move on. 20 A. The Mara environmental study, | must say hdbrecall
21 THE PRESIDENT: Yes. We will proceed, please. 21 having seen that study at all.
22 MR WATKINS: Okay, Mr President, we will bring the next 22 At 11.2, regarding the opening of newssitn 2008
23 witness. Just a reminder to everybody tltisess will 23 no sites were opened, activities were corduict mines
24 be testifying in French so you will need take sure 24 that were owned by REDEMI.
25 you are on the appropriate interpretatiomobh 25 On 11.3, the building of houses and effijavhat
Page 41 Page 43

1421 1 We're bringing the witness in right now. 14:27 1 was done was mostly to rehabilitate engstiouses that
2 THE PRESIDENT: Thank you. 2 were also left behind by REDEMI.
3 We have a declaration on the screen'but it 3 Now, regarding 11.4, "Donations", if therere any,
4 a declaration for an expert witness. 4 | was not aware of any.
5 MR BRODSKY: My apologies. 5 Q. And FTI, if you could put the witness statetrmmthe
6 THE PRESIDENT: | can see why, because this geatteis 6 left, if it's possible to have the two pagethie left
7 a professor. 7 pane, | don't know if that's possible, angbifi could
8 Professor Rupiya, do you see the witneskachtion 8 pull up C-147 on the right.
9 on the screen in front of you? 9 Mr Rupiya, you were pulling the informatibere in
10 PROFESSOR PROSPER NKANIKA WA RUPIYA (edl) 10 paragraph 11 from this document, correct,stheen
11 (Evidence interpreted) 11 identified at C-147, and that's the citatbn
12 THE WITNESS: Yes, | can. 12 footnote 2 in your witness statement; corect
13 THE PRESIDENT: Would you please read it out? 13 A. Thatis correct.
14 THE WITNESS: | solemnly swear on my honour amascience 14 Q. Okay. So if we look at the -- and confirmipgu
15 to tell the truth, the whole truth and nothiout the 15 started in 2008; correct?
16 truth. 16 A. That's correct.
17 THE PRESIDENT: Thank you very much. 17 Q. Soif we look at the table in 2008, you waadgliee with
18 THE WITNESS: You're welcome. 18 me, then, that NRD continued fieldwork, geatal and
19 Direct examination by MR HILL 19 tectonic mapping; right?
20 MR HILL: Professor Rupiya, you were a geologist 20 A. Yes.
21 A. Istillam, yes. 21 Q. And you would agree with me that there wasgiag
22 Q. -- employed by Natural Resources DevelopfRemtnda as 22 ongoing in 2008?
23 chief geologist; is that right? 23 A. Indeed. There was sampling conducted in 2008
24 A. lwas a geologist in chief at NRD. Todayr eetired. 24 Q. And you agree that there was the construdfion
25 Q. Andis it right you were the chief geologist 25 research shafts in 20087
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14:29 1 A, Look, I'm not sure that new shafts wetealty built, 14:35 1 resources to mine; is that right?
2 but there were rehabilitation of existing shiahich 2 A. Rather than saying tunnels, | would say it the

3 were threatening to collapse. 3 continuity of what was already there.

4 Q. And similarly there was rehabilitation of tefs? 4 Q. Soin 2009 you agree that dams were buitten t

5 A. Tunnels were also rehabilitated in Nemba/iebe. 5 Sebeya River?

6 Q. And in the bottom left of the 2008 sectiorstittes 6 A. Yes, some dams were built on the Sebeya River.

7 "Environmental activities", so you agree with that 7 Q. And you agree that there was improvementad axcess
8 environmental activities were being undertaeiNRD? 8 in order to access the Sebeya and Giciye ssitres;

9 9

A. Well, yes, NRD conducted environmental adegit correct?
10 afterwards, but what | do not know -- | mesark was 10 THE INTERPRETER: I'm sorry, | did not hear thegjimning of
11 conducted but | didn't see any billing fasth 11 your question because it overlapped witlahgwer.
12 Q. I'msorry, | didn't catch that. You did@esany what 12 Could you please repeat it?
13 for this? 13 THE PRESIDENT: I'm sorry, excuse me, if it oapped with
14 A. Any billing. 14 his answer we would like to have the answeéore the
15 Q. Andyou agree, then, as well, that NRD began 15 guestion is asked.
16 semi-industrial works, which is identified -- 16 MR HARRISON: I apologise. | misunderstood thieipreter.
17 A. |was saying that work -- 17 THE INTERPRETER: Shall I -- what would you like to do?
18 THE INTERPRETER: Sorry, the witness is repealimgself. 18 Maybe you could ask the question again?
19 A. Iwas saying that work was conducted, thewarhe | do 19 THE PRESIDENT: | think that would be a good idea
20 not know how much was billed for it. 20 Could you put the question again?
21 MR HARRISON: And Mr Rupiya, you agree then iD@INRD 21 MR HARRISON: Yes, of course. I'm just lookingdk at the
22 began semi-industrial works; is that correct? 22 guestion.
23 A. Well, in 2008 machines were purchased, albmér, 23 Mr Rupiya, you agree that there was impneent to
24 a crane, a few crushing -- crushers, a feishing 24 the road access in order to -- let me rephtes.
25 machines for ore. 25 You agree that there was improvemeriteéodad
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14:32 1 Q. And, Mr Rupiya, it sounds like you beli¢kat the 14:37 1 infrastructure in order to access the Bebad Giciye
2 purchase of bulldozers, a crane and crushetha 2 concessions?
3 beginnings of industrialisation for mining et 3 A. For Sebeya, yes. For Nemba it wasn't muangthing.
4 correct? 4 Most of the work was done in the western cssioa,
5 A. Yes. It was the beginning of a -- of suchist 5 Sebeya, Rutsiro and Giciye. Some bridges were
6 Q. So FTI, on his witness statement if you caaial| 6 rehabilitated and roads repaired.
7 down to paragraph 12. 7 Q. And you agree in 2009 there was the openimgwaf
8 Actually, I'm sorry, if you could not blativat up 8 mining sites; correct?
9 because I'm going to have you scroll dowrhenather 9 A Infact, these are the old mines that contiouse
10 document as well, to the 2009-section. 10 operated. There were no new operations aemomining
11 Mr Rupiya, in your witness statement wéhpect to 11 sites.
12 2009 you identify what appeared to be twmgé¢hat 12 Q. Mr Rupiya, that's not something you incluitegour
13 were not conducted in 2009 from the listtanright; 13 witness statement, right, that the line itenopening
14 correct? 14 new sites was an activity not done in 200&rect?
15 A. Excuse me? Could you repeat? 15 A. Ifldidn't say it, it's because the questicasn't put
16 Q. I'l rephrase the question. In paragrapbfi®ur 16 to me.
17 witness statement you identify that the "tmitsion of 17 Q. Mr Rupiya, this was the document you revieimegtder
18 new shafts" and "donations: teams of doctens to 18 to give your witness statement; correct?
19 Rwanda" were not done in 2009; correct? 19 THE PRESIDENT: Mr Harrison, I'm just lookingtae
20 A. Well, there were new shafts -- there wereew shafts. 20 supplemental statement, 11.2.
21 Most of the extraction work and mining wasdacted in 21 MR HARRISON: Yes, and -- thank you, Mr Presidentm in
22 existing shafts that may have led to the iojgeof new 22 paragraph 12, which deals with the entrie2009.
23 galleries. 23 THE PRESIDENT: Ah, right.
24 Q. So you understand that the shafts that weing lmpened 24 MR HARRISON: Mr Rupiya, this document, C-14#nfied the
25 could lead to further tunnelling to identéfgiditional 25 basis of this part in paragraph 12 of youoed
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14:39 1 witness statement; right? 14:46 1 have included that on your witness staténcerrect?
2 A. Yes. Thatis correct. Itis my statement. 2 A. Thisis quite a while back so it's possibléaimet.
3 Q. And you had time to review C-147 before yoepared 3 Q. And, Mr Rupiya, in the bottom left of the 2036Xtion
4 your witness statement? 4 you would agree with me, then, that envirortaden
5 A. The document on the right-hand side is a decurthat 5 activities were undertaken by NRD. There was
6 | was familiar with in connection with the texst for 6 an environmental report in Nyatubindi and tehs were
7 renewal, the application for renewal. 7 built in Rutsiro; right?
8 Q. And you reviewed this particular documentnepgaration 8 A. Yes, those works did take place?
9 for drafting your second witness statementeot? 9 Q. If FTI could move down to the 2011 period.
10 A. The document on the right is a documentltingts 10 And, Mr Rupiya, you agree that the envinental
11 familiar with since 2010 when it was drafted. 11 project at Nyatubindi continued; correct?
12 Q. Mr Rupiya, you agree in 2009 that there \was t 12 A. Yes, because at that time there was alwayskdem of
13 continuation of semi-industrial works on déb&NRD? 13 the Sebeya River being sullied.
14 A. As |l just said, it was the beginning, budid not 14 Q. And NRD for this environmental project wasrtg to
15 continue. 15 remedy that problem; correct?
16 Q. One of the items on here, Mr Rupiya, is tnelpase of 16 A. Infact, that's why there was the buildingaafam at
17 three compressors. What are those compsassed for? 17 the source of the Sebeya River.
18 A. These compressors were used to provide casgulair to 18 Q. And you agree that there was consultaticthen
19 the shaft in Nemba. And the other compresssrin 19 environmental projects with Olomouc Univergit
20 Mara. But there was no flexible, that ishose in 20 A. I'm not familiar with this university. | ddrknow it,
21 order to use it, so it was not used at all. 21 and | don't know if there was consultatidie work
22 Have you understood my answer? 22 was done by environmental experts.
23 Q. Yes, | was just taking a moment to get tae 23 Q. So, Mr Rupiya, | want to talk about the Ratglant
24 question. 24 a little bit.
25 Mr Rupiya, I'm going to ask FTI to mowansh to 25 THE INTERPRETER: The witness is just finishimglaiving
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14:43 1 2010, and this might span two pages. 14:49 1 the end of his last response.
2 MR BRODSKY: | think it would be helpful to do tee pages 2 A. |said that the environmental studies wereedon
3 consecutively for screen space. 3 by Rwandan environmental experts. | do notkthis
4 MR HARRISON: Okay. 4 university that's mentioned here.
5 Mr Rupiya, for 2010 -- can we just pull@gl47 and 5 MR HARRISON: Mr Rupiya, | apologise for cuttingf part of
6 hide the witness statement for a moment. 6 your answer with the delay of translation.
7 So Mr Rupiya, you would agree that in 2010 7 If I could talk to you a bit about the R
8 construction of the Rutsiro plant continued? 8 plant. You agree that NRD -- in your firstwess
9 A. The construction did take place. It was an or 9 statement you stated that NRD spent, youstaidt
10 treatment plant in Rutsiro. Yes, | can aonfihat. 10 a million dollars building the Rutsiro plaogrrect?
11 Q. And NRD continued to update the infrastriety 11 A. That's information | was given by Dr Finke Mias in
12 building roads; correct? 12 charge of building the plant.
13 A. | don't recall whether in 2010 the repair kvon the 13 Q. And you have no reason to doubt that infdonato
14 roads continued. | know that in 2008 -- ppehin 2009 14 you?
15 that was so, but in 2010, | don't believe so. 15 A. There was no reason for him to mislead mthisrtopic.
16 Q. And if infrastructure work on the roads wasdone in 16 Q. And you understand that the plant was in fact
17 2010, it's something you would have incluitegbur 17 commissioned; correct?
18 witness statement; correct? 18 A. This plant was completed, but it did not epebecause
19 A. Idon'trecall. | know that there was somgair work, 19 they realised at the end that the plantithdtbeen
20 but | don't know if in 2010 there were somads still 20 built to process the rejects from the Rutsiioe, that
21 being repaired; | don't remember. 21 it did not contain the correct ore, so ing¢hd the
22 Q. Mr Rupiya, your witness statement for the@tihe 22 plant did not operate.
23 period, which is based on this document, doés 23 Q. And so you just said now, and what | undedsfeom
24 identify the absence of road repair work, sméf this 24 your witness statement, was that there wasffitient
25 was something that you thought did not ogourwould 25 mineral at the plant in order to justify dooed
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1452 1 operations; is that your testimony? 1457 1 in Nyatubindi sites?
2 A. ldon't really understand what you're sayi@puld you 2 A. Yes. NRD did operate there, did carry outimgrwork
3 please repeat your question? 3 there.
4 Q. Let's pull up paragraph 10 of his first withes 4 MR HILL: Thank you, Professor Rupiya. | havefadher
5 statement. 5 questions.
6 A. lIseelit. 6 THE PRESIDENT: Thank you very much, Professarcfaming
7 Q. And I'm going to direct you into the middieFiTl can 7 to assist us. You are now free to go.
8 highlight where | start reading. Your witnetatement 8 THE WITNESS: And | thank you.
9 says: 9 MRHILL: It should be Mr Sindayigaya next, | hope
10 "The commissioning was completed by MieEhwhen 10 MR WATKINS: Yes, he is testifying from the satpoeation so
11 he joined, but the plant was a total faikinehen it 11 I've notified the team there to swap him duill
12 was started in late 2010 it turned out thatscree 12 bring him in with your instructions, Mr Présnt?
13 rocks contained little wolframite ..." 13 THE PRESIDENT: Yes, please.
14 So, Mr Rupiya, my question is, your ustianding 14 MR WATKINS: Just one moment. Bringing him in.
15 was that the plant was not working at thaetbecause 15 MR BRODSKY: James, to clarify, Mr Sindayigayaifact
16 there wasn't sufficient mineral in the sdoeeperate 16 witness testifying in French?
17 it on a regular basis; correct? 17 MR WATKINS: He is a fact witness testifying imglish,
18 A. Thatis correct. 18 | believe.
19 Q. Soif you were to bring, for example, a ttoaekl of 19 MR BRODSKY: Okay, thank you.
20 minerals to the plant, you would be ableg® the 20 MR WATKINS: Okay, Mr President, | will go off ozera.
21 plant; correct? 21 THE PRESIDENT: Thank you.
22 A. Atruckload is not enough to have a plant rifiou need 22 MR JEAN AIME SINDAYIGAYA (called)
23 a regular supply for the plant to run. Saekload 23 THE PRESIDENT: Good afternoon, Mr Sindayigayau should
24 is not sufficient. 24 have on your screen in front of you a detitamaand
25 Q. So if there were a regular supply of minetals plant 25 | would be grateful if you would read it atbu
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1454 1 would in fact operate; correct? 15:02 1 THE WITNESS: Good afternoon.
2 A. The plant was built, but they realised thaté's no 2 My name is Jean Aime Sindayigaya. | solgm
3 ore there to bring to the plant, and, asd,she 3 declare upon my honour and conscience thwtll speak
4 prior prospection work was done by an Australi 4 the truth, the whole truth and nothing butttiuh.
5 geologist, but that was before | came on board 5 THE PRESIDENT: Thank you.
6 Q. Mr Rupiya, my question, I think, is a littlé b 6 Direct examination by MR HILL
7 different. My question is, if there is a cstent 7 MRHILL: Mr Sindayigaya, you were, as | understathe
8 supply that the plant would in fact be ableracess 8 senior accountant at Natural Resources Desredop or
9 those minerals; correct? 9 NRD; is that right?
10 A. The plant was correctly built. It could opierbut it 10 A. Yes.
11 didn't have any ore to process. 11 Q. And could you tell us what timeframe it i83
12 Q. And Mr Rupiya, you understood that the ptamtid 12 | understand, you joined in January 20107'tligbu?
13 process wolframite or cassiterite or tantalconrect? 13 A. Yes, | joined NRD in January 2010 and | MRD
14 A. Yes. The plant could handle any kind of lmyehe 14 in September 2012.
15 gravity principle, but the plant did not ogterbecause 15 MR HILL: Thank you. Now, if you wait there, NBowley, who
16 there was no ore to be processed close by. 16 represents the Claimants in this actionpisgyto ask
17 MR HARRISON: Thank you, Mr Rupiya. No furtherestions. 17 you some questions.
18 Re-direct examination by MR HILL 18 Cross-examination by MR COWLEY
19 MR HILL: Professor Rupiya, just one questiomirme. You 19 MR COWLEY: Good afternoon, Mr Sindayigaya, arapblogise,
20 were asked about environmental work carrigdno 20 I'm doing this so often during these procegsli
21 Nyatubindi. Are you able to assist on whelieD was 21 | apologise for mispronouncing your name.
22 carrying out mining in Nyatubindi? 22 Can we focus for just a moment on this that
23 A. I'msorry, could you please repeat that doe8t 23 you ascribe to yourself, that's senior actamin You
24 Q. You were asked about environmental work iatiyindi; 24 were already employed by NRD, as you jusedbe
25 can you tell us whether NRD was carryingamyt mining 25 timeframe. That means you were already eyegdlby NRD
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15:03 1 before Mr Marshall's investors group agggiNRD from 15:08 1 A. Yes.
2 Starck; correct? 2 Q. --that would have to mean Mr Marshall, alftisr
3 A. Correct, | was employed almost a year beforédvidrshall 3 arrival, would have approved a promotion fouy
4 acquired NRD in December or January 2011. 4 correct?
5 Q. And soin January 2011, Mr Marshall was indfiign the 5 A. That -- and correct that should be consideredhat is
6 NRD offices for the first time as acting CEgorrect? 6 in my statement.
7 A. Yes, as the new chairman, yes, in January.2011 7 Q. Soif your statement is true --
8 Q. And up to that date, for NRD you were justadfs 8 A. Yes.
9 accountant; correct? 9 Q. -- Mr Marshall would have at least approveahsihing
10 A. Pardon? 10 that informed you you were being promoted, that
11 Q. As of that time, up until Mr Marshall arriginyou were 11 would have occurred only after Mr Marshatieed,;
12 just a staff accountant for NRD; correct? 12 correct?
13 A. When Mr Marshall acquired NRD, | was alreadsenior 13 A. When Mr Marshall joined, he was not immediate he
14 accountant. 14 did not immediately take over the whole mamagnt as
15 Q. Soyou claim to have been promoted to sewicountant 15 the person to approve all the paper worlksaime at
16 at NRD before Mr Marshall arrived as CEO? 16 that time when he joined, there was Mr Ehlet® was
17 A. Pardon? 17 still managing director.
18 Q. Let me take a step back. When you werehirst 18 Q. And you don't know what conversations Mr Ehkes
19 in January 2010 by NRD, you called yourséiélal 19 managing director had with his new CEO aladnt
20 accountant; is that correct? 20 approvals he had to get to promote somelutmyou?
21 A. Yes. 21 A. I've shown that when he took over they had
22 Q. And there were a handful of such accountaatking at 22 a conversation on all the staff, and | toblatever was
23 NRD at the time; correct? 23 coming from Mr Ehlers as legitimate as he sidls
24 A. There was a chief accountant, Mr Chege. 24 managing director.
25 Q. You acknowledged that in January 2011, manage 25 Q. My question was a little different: you dddaribw
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15:06 1 changed, Mr Marshall and some people taght in 15:.09 1 anything about the conversations betweegNers and
2 arrived; correct? 2 Mr Marshall about what sort of approvals hesmeeded,
3 A Yes. 3 beginning in 2011, in order to promote somdiixeeyou,
4 Q. If I could ask that his witness statement tdeeg up, 4 do you?
5 and if you could bring it to paragraph 6. 5 A. Not at my knowledge.
6 | apologise for the delay, I'm just tryitagfind 6 Q. And you know in this case that Mr Marshalblsaiu were
7 it and bring it up myself if | could, so | caee the 7 just a bookkeeper, one among many, at the aoynplon't
8 context. It's just easier for me to read it, 8 you?
9 Mr Sindayigaya, on my own laptop because Irake it 9 A. Atwhich time exactly?
10 much bigger, so | do apologise. Thank yowéur 10 Q. Inthis proceeding. You know his positiothiat --
11 patience. 11 A. Yes.
12 Now, looking at paragraph 6, you say: 12 Q. -- you weren't who you say you are in thigeshent,
13 "In early 2011, | was promoted to theifpms of 13 you didn't have all this important resporiihiyou
14 Senior Accountant at NRD." 14 were just a staff bookkeeper, don't you?
15 That's the testimony you gave when deisiyi 15 A. No.
16 yourself and your own background in your e 16 Q. You --
17 statement; correct? 17 A. I'was not a bookkeeper. Since the day eegdined
18 A. Yes. 18 NRD, I've never been a bookkeeper.
19 Q. And that would mean, if it were true, that Miarshall 19 Q. It's accurate to say that you've never bbknta
20 would have had to give you a promotion &dteiving, 20 provide a notification of any kind, any do@nty
21 and just meeting you, he gave you a promatidhe 21 promoting you on or after January 1st, 204 4, title
22 position of senior accountant; correct? 22 of senior accountant, have you?
23 A. Pardon? | did not get the question very well 23 A. Excuse me? Could you repeat your question?
24 Q. Ifit were true that in early 2011 you becasamior 24 Q. I'msorry, | thought you were asking a questi
25 accountant -- 25 A. Yes. Can you repeat the question?
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15:11 1 Q. Certainly. It's accurate to say thatlyave never 15:15 1 they said that they preferred to havextéereal -- an
2 produced any document or electronic email camoating 2 external who are doing the final reports.
3 to you a promotion to senior accountant irudan2011 3 Q. To be clear, what you're talking about wasnmdquest
4 or later, have you? 4 for a one-time review of what you had doneansgement,
5 A. lwas never asked to produce such documenif this 5 led by Mr Marshall, requested that the regular
6 might be needed, | can again look into my das. 6 accounting work be done by an outside firnaanonthly
7 Q. Atthe time Mr Marshall arrived -- 7 basis, didn't he?
8 A. Yes. 8 A. Itwas done to only do the final report, the tore
9 Q. --inaddition to Mr Ehlers already servingw@anaging 9 business, the core sphere of accounting waes lop my
10 director -- 10 team and the external accountant was onkyiging the
11 A. Yes. 11 information to do mostly yearly returns.
12 Q. -- there was an employee serving as chiehiral 12 Q. Can | ask that R-239 be brought up.
13 officer; correct? 13 If we could scroll down we can get to lleginning
14 A. Yes, Mr Kabera, Julius. 14 email in the chain, and I'm going to ask Mm&yigaya,
15 Q. So the company already employed a chief ¢iahn 15 please let me know, are you comfortable repitie
16 officer, and you said there was a senior atemt 16 English and reading this yourself as it greag so
17 position also existing, and it was filledMy Chege at 17 you know what you're looking at?
18 that time in January 20117 18 A. Yes.

19 A. I have to say that with time, with almostyEhrs, it 19 Q. Okay, so I'm going to ask that you be given
20 would be very hard to recall all the appoienitis and 20 an opportunity to do that, go to the begigrohthe
21 all the position change in an institution ty@u have 21 email chain and then scroll up as he letskymw, and
22 leftin 2011. So | would not go into detéilto those 22 Mr Sindayigaya, | only want to do this sodas it
23 change of position and nominations if yoowall 23 takes for you to tell us do you recogniss #nid do
24 Q. Justto make sure I'm not misunderstoodreed your 24 you know already what this document containslo you
25 witness statements, there was only one chainge 25 need to read the whole thing? Just telsusgoes
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15:13 1 position ever for you while employed byDRio | have 15:17 1 along.
2 that right? 2 A. I know what it is about.
3 A. Yes. | have only been changed to senior atenit 3 Q. Soyou will agree that the original email --
4 Q. You never had any staff at NRD reporting to ge their 4 A. Yes.
5 manager; correct? 5 Q. -- was from some member of the outside acammfitm
6 A. No. | had at least under me when Mr Kaberhtas team 6 | just spoke about; correct?
7 left, | was left with almost all the resporiiip of 7 A. Yes.
8 a chief accountant, but it was never beerinput 8 Q. And that firm's name is Van Kays?
9 writing, because | had a team of two cashidrad 9 A. Yes, Alice Van Mierlo.

10 a team of field accountants, and | was maggthie team

[EnY
o

Q. So on this particular June 27th email, soradémm the

11 in some manner like a chief accountant,tyes never 11 outside accounting firm reaches out to yaliteas
12 been formally recognised. 12 a short list of: give me these documentgdoe;
13 Q. Sothisis atitle that you have given ydfitsecause 13 correct?

14 the company didn't give it to you becausefgtiyou 14 A. Yes.

15 deserved it; correct? 15 Q. And then you respond -- I'm sorry, beforeft it,

16 A. No, the senior accountant, | was promotesktaor 16 that request from the outside accounting étso

17 accountant, but | was never promoted to chief 17 said -- now | see my mistake. Let me aslqtrestion
18 accountant, yet | did the tasks for a chiebantant. 18 over. This email from Van Kays not only séidre are
19 Q. Infact, NRD relied on an outside accounting to 19 the documents you've got to get to us, gehtto us

20 handle all its monthly recording and caldafz, 20 by July 5; correct? That's what you wered8k

21 didn't it? 21 A. Yes.

22 A. At some point it was a management decisiom fiir Quam
23 and Mr Marshall to have an external viewhef t

N
N

Q. And then you respond to that saying:
"The ... binders are due to be submitted.

N
w

24 accounting. | remember that time | told théis is 24 You meant they're being worked upon, 'tedyeing
25 your choice, but we can always do the sasie &nd 25 pulled together, correct?
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15:20 1 A. Yes, at that particular moment the acdognivork was 15:23
2 divided what has to be internally and what toelde
done by the external accountant.
Q. And you're sending this email on July 5th.aSmuple

1 before is that they should, at least bifp,J&scertain
2 that the tax which are remitted are corréitioes

3 3 not mean that they had to redo all the worthef

4 4 accounting department.

5 of days before the deadline Van Kays askethfam, 5 Q. Well, if you look back at the list, your worlas just
6 you're reaching back out and you're sayirey tre 6 gathering the monthly data, not preparing actng
7 being pulled together, but some won't be fiisand -- 7 reports of any kind, stacking up the billsgpai June,
8 8 stacking up the unpaid bills as of June. St

9 9 you're doing, is collecting information in siee

what is it that you say? That they will badg?
What's the date that you intended to referémae?

10 A. 10th May. 10 binders; correct?
11 Q. Sowas that just a typo? You meant to sdifferent 11 A. There is some stage, maybe there's no doc¢umtis
12 date in July, or some other time? 12 session that has been provided, at a latge sivhen
13 A. It might be a typo. 13 we were preparing the reports, that we wethanging
14 Q. Okay. In any event, we could agree thatrgaalying: 14 information regarding reports specificallyou have
15 it won't be ready by your July 7th requestat®, we're 15 these accounts standing this, this accoantistg
16 working on some others and we'll get theryota 16 this, so it will be biased to only base ds #mail to
17 correct? 17 say that | was not involved in the preparatibthe
18 A. Yes. 18 reports.
19 Q. And then Mr Quam responds. Now, who is Ma@@ What's 19 Q. Well, let's see what we can agree on. Wegeee that
20 his position at that time? 20 the Van Kays email said to you: give usha#i tata --
21 A. He was the managing director. 21 and it has line items -- and not one of thefars to
22 Q. So the managing director responds to youjsaidair 22 a completed accounting report, does it?
23 to say that he was snapping at you, sayagst 23 A. No.
24 unacceptable, you've got to get them thesterfals 24 Q. I'msorry, did you ask me to wait?
25 that fair? 25 A. I'm not agreeing on this assertion that | oy
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15:21 1 A. It's happened in any institution to hawvehs-- because 15:25 1 giving them information.
2 the managing director has the prerogativetorgo 2 Q. Well --
3 any matter concerning his company under his .. 3 A. Because we were exchanging information antdiiogi up
4 Q. Understood. I'm just asking, can we agreésthaw 4 the reports all together.
5 you read this? It was somewhat snappish and h 5 Q. I'msorry, | wasn't paying attention, my faald
6 instructed you: no, you're not going to dinén, 6 | apologise to the Tribunal, | am looking at laptop
7 you're going to do it as fast as you cant®#igh 7 and | didn't notice. FTI, can you please Isback
8 A. Pardon? Can you repeat the question? 8 down so that Mr Sindayigaya can see what ¢tiuadly
9 Q. Mr Quam responded to you rather shortly sayiog've 9 talking about. That wasn't in sync and | egige for
10 got to get them pulled together faster. Shhe 10 that, Mr Sindayigaya, because | should béngay
11 meaning of his email as you understood it? 11 attention to know what you're actually loakat.
12 A. Yes, he did. 12 So, if you don't mind me repeating theggjion,
13 Q. Okay, and then he went on and said: andd haxew 13 I'm now actually giving you a chance to ansityehis
14 policy from here on out. He's telling yoattkiou're 14 list of information that has to be put indens, that
15 to get these binders to Van Kays by the @il of 15 starts this email chain, not one item on libais
16 each month, that's the policy: 16 an accounting report analysing, tabulatingymarising
17 "There will be no exceptions to this riegent." 17 anything for the company; it's just stackipghe
18 A. Yes. 18 paper and other information, putting it ibirder, on
19 Q. So he's telling you -- you're just puttingdther 19 these topics and handing it off to an acdongriirm;
20 binders of the raw monthly data -- Van Kaygaing to 20 correct?
21 start on the monthly reports by the fifth dégach 21 A. Not correct.
22 month. They're going to do it all, isn't he? 22 Q. Okay. You will agree, you don't see one iteat uses
23 A. Not that Van Kays has to do the whole woscaduse here 23 the word "Report", do you?
24 in Rwanda the tax returns are submitted dm dfeach 24 A. I'm seeing that we are only limiting on omead to
25 month. Basically why they needed to go thhoour work 25 make a conclusion that reports were donelonly
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1526 1 Van Kays, but the accounting is not lichitaly on 15:30 1 purpose, it was for tax returns, not ffier accounting
2 those monthly register. There were othergshin 2 reports.
3 Let's say, for example, at a certain mdrhbad to 3 Q. lwill agree that this is one email on onddpgir,
4 provide -- | would have to go through my defagon 4 and I'd please ask you to just answer thetigunss
5 schedule, | had to go to see my general dscithase 5 I'm asking, because it is about this emait. alsks you
6 accounting things are not done just for the ta 6 very shortly to get these -- these paperslitiegt
7 purposes. Here | was just transmitting theformation 7 asked you --
8 on which they can base to verify that thel tail be 8 A. Yes.
9 paying for the next 15th will be correct. Yheere 9 Q. --these binders, get them out by the fifth afeeach
10 kind of an external auditor that had to \etid 10 month, no excuses; correct?
11 whatever our workings. 11 A. Correct.
12 Q. Mr Sindayigaya, we can agree on one thirgeid with, 12 Q. Now, isn't it accurate that Mr Quam's entailves that
13 that this email is not every email you eeseived 13 he was talking to you and considering yobeto
14 about the work you were doing. | could ageethat, 14 a low-level clerical type of bookkeeper, somebody
15 but this is an email produced by the Respuinde 15 with significant responsibilities of havirgdo his
16 A. Yes. 16 own reports and has staff running aroundrgutt
17 Q. -- and they're capable of producing otherilerifahey 17 together binders, but you: run around, pyetteer
18 think they're relevant. So | would pleake to ask 18 binders of papers, get them to the accountanthe
19 you, answer the question I'm asking. 19 fifth day of each month and you don't havexuse.
20 A. Yes. 20 Can't we agree that's how he talked to you?
21 Q. Do you agree that this email -- 21 A. We do not agree.
22 A. Yes. 22 Q. Canyou at least agree that this is not hmntalk
23 Q. --tells you to just collect some documepis,them in 23 to a management level employee if you aramaging
24 a binder and send them off by the 5th oftleath, and 24 director. You tell them to have their stidgfthe
25 not one item referenced contemplates yowgdmireport 25 clerical work; can you agree with that?
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15:28 1 and handing it off; can you agree to that? 15:31 1 A. Itall depends on the context, becausain
2 A. Excuse me, sir, can you also read the firsighafter 2 institution there might be delays into reptirere
3 "Dear Aime": 3 might be things that affect the reporting, ibthe
4 "I kindly request for the following bindein 4 managing director intervened, it was to gigepush to
5 purpose of RRA declarations." 5 get the work done faster. | agree. Andithisot --
6 RRA means Rwanda Revenue Authority.ohly for 6 if he was not satisfied with my work, he slibbve
7 reviewing the tax purposes, it's not for actiog 7 looked for substitution, and if | left in Septber --
8 purposes. 8 | stayed with this company until Septembed2&tich
9 Q. Justas | agreed with you -- 9 means he was -- he did not dismiss me forepgrting
10 A. Yes. 10 matter that you are raising now.
11 Q. --thatthere's other emails referring tokwau've 11 Q. Well, that's an interesting segue. In fislctMarshall
12 done that's not included in this email, can glso 12 and Ms Zuzana, do you recall Ms Zuzana Mruskwva?
13 agree with me that there's other emails and 13 I am sorry, | am just incapable of doingttigét job
14 communications about accounting work beingeday 14 with that name and | am so embarrassed by it.
15 Van Kays with information that also arendliled and 15 Do you recall her?
16 referenced in this one email? 16 A. Yes, Irecall her.
17 A. Pardon? That was very fast in your explgnin 17 Q. And you recall her position? She came inssaded
18 Q. Why don't | just move on. This is the requgsur 18 working as the CFO, the new CFO?
19 managing director, if you go back up, FTihe -- 19 A. She has never been CFO.
20 A. For tax declaration. Not for accounting. 20 Q. Do you recall that they terminated you
21 Q. -- (overspeaking) question, Mr Sindayigayl.Quam 21 in September 20127
22 instructs you you're to get these documauttgo 22 A. They have never terminated me.
23 binders by the fifth day of the month, noweseas, this 23 Q. But--
24 has to be done. 24 A. I'm the one who left the company on my wéthuse
25 A. That's returns. Again in this email you ses the 25 | was having -- | was fed up of the status ain
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15:33 1 working without being paid. 15:37 1 that it has never been there.

2 Q. lunderstand that -- strike the questionstdkt 2 Q. Justto be clear, based on your last ansveedoragree

3 again. 3 that if you were the professional senior aotant that

4 Would you agree that before your employteeased 4 you say you were in the witness statements you

5 at the company -- 5 provided --

6 A. Yes. 6 A. Yes.

7 Q. -- Mr Marshall and Ms Zuzana let you know thsit 7 Q. You would understand that a person in suciesat

8 a result of investigating certain things, they 8 a company would provide the management teawveafim

9 considered you to be under suspicion of false 9 with notice, reasonable notice of how longthave to
10 bookkeeping, among other things, and thezgfou had 10 fill his important position because they&aving.
11 to leave? 11 You agree that that would normally be donsumh
12 A. | have come to know those false allegatiassyear 12 employees; correct?
13 when | saw Mr Marshall counter -- reply to tagtimony. 13 A. lagree.
14 Those are fabricated lies from one to thiegast. 14 Q. And you claimed in your witness statememegponse so
15 Q. And you've been interested in establishiraking clear 15 the second witness statement if | could adlet
16 that those are lies and that that didn't @apgsince 16 brought up, the witness statement that yoe géter
17 seeing it, you've tried to show that's nao¢ thaven't 17 trying to respond to Claimants' position §@i were
18 you? 18 terminated and why, instead of showing sutlt®, you
19 A. It's nottrue. I've never been. | have négan 19 say you got fed up, you got tired becausedhgpany
20 investigated, | have never been to any mesterinated 20 was in disarray with huge debts, and youdmemigh, so
21 for fraud or investigation by Mr Marshall akfhdam 21 you left. I'm sorry if | didn't say it -- ifcould
22 Zuzana. 22 ask you to draw the witness's attention tagraph 25
23 Q. And you've worked hard to try to put as mindbrmation 23 of his supplemental witness statement. Agetoagain,
24 forward to establish the truth of your betedt it 24 Mr Sindayigaya, I'm not focused enough ontwba are
25 was a lie: you were not terminated, you @t fa 25 being shown.
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1535 1 resigned; correct? 15:39 1 A. Yes, | am having it on the screen.

2 A. Yes, when | saw the fabricated letters | liagive 2 Q. That's your explanation for what you say yeall

3 information, counter information on that. 3 happened; correct?

4 Q. And yet you're unable to provide a copy agsignation 4 A. Yes.

5 letter, email, handwritten note, anything frpou that 5 Q. lapologise.

6 said: I'm now giving you notice, or I'm novsigning, 6 You do not say in paragraph 25 when sgtiirt your

7 anything like that at all. You can't provitlecan 7 whole response to what you say are inaccurate

8 you? 8 representations by the Claimants, you doy'hsee

9 A. Well, sir, this thing has gone for -- | left 9 that you in fact made the decision to leagecthmpany
10 in September 2012. It's now more than ne@ss; so it 10 for these reasons and gave them notice gbangd of
11 will be impossible to tell me that | havethk 11 time, you gave them a writing of anythingt tyau say
12 documents in my possession on things thateragul 12 you know professionals in the senior accogrposition
13 in September 2012. 13 that you say you held would be expectedawige, do
14 Q. Infact, the reason you can't provide a eaifc 14 you?
15 resignation or a notice of immediate departsir 15 A. I'was not being specific on that particulainp, how
16 because none exists, isn't it? 16 | left, because the company was in suchta sta
17 A. Pardon? 17 of disarray, like | said, and I'm not surereif the
18 Q. The reason you can't provide -- 18 letter and things that someone would havevgeuald
19 A. Yes. 19 have reached the management, because threr@wa
20 Q. -- anotice of resignation or a statememtnofiediate 20 processes, there was nothing at that moment.
21 resignation is because none exists; correct? 21 Q. The statement that the company was in sisetirdy and
22 A. | assume there should have been some fomfasfing 22 that's why you gave up at the moment youatid, now
23 the management, but at any point I've nat lasked to 23 you're saying you recognise that you didritew
24 provide such document, so it's a documeattitihgs 24 anything at all, which --
25 | have submitted, it's not there, but it doesmean 25 A. Sorry, | --
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15141 1 Q. Sorry, let me restate the question because 15145 1 pause right there, you're talking abold by Starck
2 (overspeaking) | misspoke for a moment sould/bke 2 to Spalena; correct?
3 to just start over? 3 A Yes.
4 MR HILL: | think the witness is trying to say sething 4 Q. So Mr Marshall is just about to come on thensc
5 anyway, if you just let him speak, please. 5 "... we were on the verge of bankruptoye-had
6 A. I'msaying there's a statement -- he's satjiaig 6 not received any funding from Starck for sgldime and
7 I recognised | did not do anything to nottiat| am 7 the money we were receiving from mineral salas not
8 leaving, but that's wrong. They might beiinfed of 8 enough to pay the company's debts."
9 communication that had led them to communittate 9 Do you see that?
10 I'm leaving the company, but with the timegeand so 10 A. I'mseeingit.
11 on, it's something you cannot trace as | naveccess 11 Q. And then you go on in your account of theysto say,
12 to the NRD documents and so on, and maybetfroe to 12 in section 19, Mr Marshall showed up andifipeople.
13 time | just destroyed such -- all documettsnine 13 So that structure you said that existed i s
14 years there have been a lot of things. dhtiie 14 immediately went away. That's what you &aigbur
15 an email, it might be an SMS. It's not sdvimetthat 15 statement, again, not that we're agreeirig lvdtv you
16 at this moment should really be a conceyoasagreed 16 presented it.
17 that | left in September 2012, to the knogtedf the 17 A. 1did not get the question. | read the estirut
18 management. 18 I did not get the question you are -- how gl
19 MR COWLEY: And the reasons that you have gieeryou have 19 correcting it.
20 stated -- 20 Q. Well, I'm picking up on what you said was the
21 A. Yes. 21 explanation, that there was a significarfedéince in
22 Q. --was why you gave up at that time, andhirspof 22 the financial situation at the company anthé
23 some answers you said why you felt the compas in 23 structure and organisation of its employeas fwhen
24 such disarray, a written document wouldreneyet 24 Mr Marshall first took over when it was veyyod --
25 anywhere. That reason, according to youresi 25 A. Yes.
Page 77 Page 79
15:43 1 statements when read together, that exiséeentire 15:46 1 Q. --towhen you had to leave when it wag bad, and
2 time that Mr Marshall's group was involvedhie 2 I'm asking you, do you agree you in fact seién he
3 company, didn't it? 3 first took over the company was on the veifge o
4 A. Not -- from the period that -- if you compahe period 4 bankruptcy, so it was as bad as it gets, ?ight
5 when | left and the period when Mr Marshathesinto 5 A. Yes, itwasin bad -- it was in bad shape,ruitto
6 the company, there's a huge difference firdigcand 6 the extent of being totally in disarray wheart is no
7 even on daily(?) activities, because at tine fi left, 7 more management, there is no activities, mocmnild go
8 no one was having control, it was like -- gaar 8 to the mines because miners were not paiérefere
9 use -- it was like a jungle, no one was mar@gtie 9 some sites where we had mines, but you caildven
10 company and it was like in the market wherepgte meet, 10 access there. But when Mr Marshall joinétkast
11 no one knows what he's doing and so on.wBah he 11 that time, despite the financial difficultiisere was
12 joined there was a structure, there was agiag 12 a learning structure, there was somethitigere was
13 director, there was a CFO, there was the@seni 13 a structure which was fighting to get bacid that
14 accountant, there was a structure that walsingp 14 structure, from the time Mr Marshall got twenpany, it
15 So there is a big difference betweemtbment 15 went down until the time | left, when | sdvat there
16 I left and the moment Mr Marshall joined twenpany. 16 was no return, no point of return.
17 Q. Let's call up your first witness statement. 17 Q. We'll get back to that in a moment, but | inarstick
18 A. Please. 18 with something you just said.
19 Q. Paragraph 18. 19 So, is it accurate to say, based on fmwe
20 Now, Claimants don't accept your versibthe 20 describing the NRD situation before the salBpalena,
21 story -- 21 you will agree that in your telling of thet, NRD
22 A. Yes. 22 was not experiencing a situation where mineren't
23 Q. -- but working within your version of the stoyou 23 getting paid, employees were going unpaiktasvere
24 actually said, when you first gave a witreiatement, 24 being sold just to keep getting them any monéu say
25 that by the time the company was sold --lenhdhe 25 that was not happening; right?
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15:48 1 A. Before -- sorry, can you rephrase the tipres 16:23 1 THE PRESIDENT: Well, will you kindly inquiref them why it
2 Q. Yes. You're saying that at the time Stardtt Spalena 2 hasn't arrived. I'm not saying do this imragaly, but
3 to -- excuse me -- Starck sold NRD to Spalena 3 on Monday we would like to know.
4 A. Yes. 4 MR HILL: If I can just update the position. e
5 Q. --itwas not true that NRD had already exgeréd 5 instructions that payment has been transfeorad in
6 a situation where miners were going unpaibitdeere 6 the course of being transferred, so if it hasn
7 being run up unpaid, assets were being sqdyo 7 arrived, no doubt it will. We have a paymeansfer
8 employees. That's -- 8 slip on our side already, from yesterday,darstand.
9 A. It had experienced some situation in the fmast, 9 MR KAPLAN: Mr Hill, if that can be provided comfentially
10 because of the support we were still geftiog -- 10 to me, | can have it traced so we can get tihavill
11 sorry, are you getting me? 11 facilitate the deposit.
12 Q. Ithink you're frozen. FTI can take ovemnfrbere. 12 MR HILL: 1 will.
13 MR WATKINS: One moment. 13 THE PRESIDENT: Thank you.
14 THE PRESIDENT: We're due very soon for a halhanr 14 MR COWLEY: | have nothing further.
15 break; would it be a good idea to take that™ 15 | did not mean with the witness, | mazow.
16 MR COWLEY: Yes, sir, so long as -- are we ablgite some 16 MR WATKINS: Would you like the witness broughadk in?
17 instruction to Mr Sindayigaya about the mfl@ot 17 THE PRESIDENT: |would, yes, please.
18 conferring with others during this break,duid 18 MR COWLEY: May | continue, Mr President?
19 appreciate it. 19 THE PRESIDENT: Yes, you may.
20 A. Sorry? 20 MR COWLEY: Mr Sindayigaya, can | ask you -- dim sorry,
21 THE PRESIDENT: Ah. We're going to have halhaaor's 21 FTI, can you please bring back up his intidthess
22 break. 22 statement? And if you could return to paapbrl8.
23 A. Yes. 23 Mr Sindayigaya, if you could see in thiddte of
24 THE PRESIDENT: And it's one of our rules thatimess 24 paragraph 18 what | had asked you aboutdéfer
25 cannot discuss the case in the course afgivi 25 break, your testimony regarding being onvéirge of
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1550 1 evidence. I'm sure that won't be a hipdshyou. So 16:25 1 bankruptcy. If I could ask you to lookviard in that
2 we can come back in half an hour. 2 same sentence, there's a dash, you testified:
3 A. Soyou mean | will have to come back? 3 " ... we had not received any funding frtarck
4 THE PRESIDENT: Yes, in half an hour's time. 4 for a long time and the money we were recgifiiom
5 A. Inhalf an hour. 5 mineral sales was not enough to pay the coygpan
6 THE PRESIDENT: We're just having a comfort break. 6 debts."
7 A. Good. Good. Thank you. | can stay here? 7 Do you recall that this is referring te time
8 MR WATKINS: Mr Sindayigaya, if you could stay time line 8 before the sale by Starck of NRD?
9 for me, I'm going to open the breakout rooons f 9 A. Yes, | recognise.
10 everyone else. 10 Q. And that was your memory -- excuse me. Waatyour
11 (3.51 pm) 11 statement of the financial status of the camgat the
12 (Adjourned until 4.20 pm) 12 time prior to the sale: support money hazbrie in
13 (4.22 pm) 13 from Starck for a long time, correct?
14 MR COWLEY: If the Tribunal does not have anyissl would 14 A. Right.
15 just like to pick back up what we startechwitis 15 Q. And if you could scroll back --
16 morning in terms of the question about camdtion of 16 A. | confirm. | confirm.
17 payment, as | understand it, and I'm nob#ss with 17 Q. laskif you could scroll back up to FTI 16, the
18 math, but as | understand it, it's now pastriess day 18 bottom of 17, just let the witness see thaagraph as
19 for banks in Kigali. Presumably if any comfation of 19 well. I'm going to direct your attention,
20 a payment could be provided today, that dppity is 20 Mr Sindayigaya, to the bottom sentence. a@nfirm
21 now over, and | would just ask if the Triblinas 21 that same point twice over:
22 received the required payment by the reptegeime. 22 "We did not receive any further moneyrfrstark
23 MR KAPLAN: Members of the Tribunal, counsel avie 23 after this ..."
24 received no correspondence from the Responetgarding 24 And that's referring to $100,000 for s@ixemonth
25 payment. 25 period earlier in the year, above that, & th
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16:27 1 paragraph, do you see that? 16:31 1 13th February 2012 under my tenor as sehief

2 A. I confirm. 2 accountant. | was doing chief accountingrimt

3 Q. And based on the descriptions in your witness 3 formally; informally, let me say.

4 statements -- 4 Q. Thank you, but my question, in case | didmtis

5 A. Yes. 5 right, my question | intended to ask was haag W that

6 Q. --isitaccurate to say as you've told tbeystf the 6 you had those documents in your possession as

7 financial conditions of the company, from gegiod 7 of May 2019?

8 where we just saw you describing verge of hastky and 8 A. You mean how I -- | -- NRD did not have an drearver
9 why, through to your leaving, it never gotteet You 9 or something to use. We all used our prieatails
10 say it just continued to get worse. Thails fiou 10 like you have seen on the emails. So | methégget
11 describe it; correct? 11 it from my old emails.
12 A. Correct. 12 Q. So you retained these company documents?
13 Q. Andin telling your description of the findalcstatus 13 A. To some extent. No one has ever asked metuo it,

14 of the company at around the time of the, yale 14 and it was in my emails.

15 provided, as part of your witness statenshgndful 15 Q. Correct. But, sir, in your telling of eventeu say
16 of accounting documents; do you recall that? 16 no one was asking you to leave. You say --

17 A. Yes. 17 A. Yes.

[y
[ee]

18 Q. Okay, if I could ask FTI to bring up threleey're Q. -- you professionally gave notice of somé @t you

19 sequential, R-232, R-233, R-234. 19 had had enough and you had to leave, arld bwat you
20 Mr Sindayigaya, just so it's clear whatre/ 20 handled it, as a senior accountant at the itn2012.

21 talking about, starting with the first oneoiraler, 21 That's your telling of the story; correct?

22 R-232, if | could draw your attention to thatope 22 A. Yes.

N
w

23 you have that? Q. So you were -- in your telling, you were ragti

24 A. |l haveitin front. 24 professionally; correct?
25 Q. It should say at the top "Profit & loss Acobtor the 25 A. Yes.
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16:29 1 period ended 31 December 2010"? 16:33 1 Q. And you understood that anyone who agttialids the
2 A Yes. 2 title of senior accountant at a company, lcaess to
3 Q. That's for the company NRD; correct? 3 a lot of confidential proprietary company imfation;
4 A. Correct. 4 correct?
5 Q. The next document, R-233, is a balance skadttae 5 A. Tosome extent, yes.
6 same year end time period for NRD; correct? 6 Q. The senior accountant has access to informttat one
7 A. | confirm. 7 would need to have a lot of trust to give espe;
8 Q. Well, if you don't mind, just let them brirtgup. It 8 correct?
9 is, I'm sorry. So you said yes, you agretsthehat 9 A. Can you rephrase the question?
10 that document is? 10 Q. The information such as the three documbatsite just
11 A. Yes, | agree. 11 looked at is the type of confidential infotioa that
12 Q. Andthen R-234, please. This is a littledeato read 12 a company only gives out to those employees i
13 on my screen because it's so wide it malsratl, but 13 a position of trust; correct?
14 on the left-hand side, yes. Thank you. Yawsee 14 A. Not such confidential, because here in Rwahea
15 that this is a property, plant and equipnsentmary 15 audited financials are public. There's rzhsu
16 sheet, or spreadsheet, that begins withrirdbon from 16 confidentiality that someone would know ypasition
17 the beginning of 2010 and ends at the saieey®l time 17 because it's published, it's given to the tax
18 period; do you see that? 18 authorities, anyone coming to give you firiagcyou
19 A. I'mseeing it and | confirm. 19 access it. It's not such a confidential duoent to
20 Q. So how is it that you had in your possesaimhwere 20 some extent.
21 able to add to your witness statement these tyear 21 Q. Then either way, if it really is public andhdable
22 end financial statements for the Starck-owd® in 22 for everybody to obtain --
23 20107 23 A. Yes.
24 A. If you can go to the date of certification MG, you 24 Q. -- oryou had it because, as part of youryoh
25 may see that those documents were finalised o 25 simply used your personal email account andne ever
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16:34 1 asked you to give anything back, you dgiald access| 16:38 1 to 36 of that document. This is the fesge -- well,
2 to the monthly and year end financial inforiorafor 2 actually, if we could -- it's better that &twith
3 the company in the years 2011 and up thrdug212 3 something that's more explanatory. Can Fagko
4 year, that you say you left on your own; right 4 switch and go back to the first page. Nom,just
5 A. Unfortunately, when | left, 2011 was not yiegfised. 5 showing you the first page for a reason, Mid&yigaya.
6 Q. Right, but because of your important positiamy had 6 This is -- this document purports to be theagent by
7 the non-finalised version. You had the actiogn 7 which Starck sold NRD's parent company toSpaland
8 information that was going to be sent to atitau 8 there's more pages than this between therargoing
9 asking for their approval. You had the inéécompany 9 to actually focus on, which I'm choosing rshow you
10 confidential version because of your impdrtasition; 10 because | would like to just ask you, did guer see
11 right? 11 that while working at the company? Were gsked to
12 A. There's something | have again to cross-check 12 look at the contract between Starck and 8pale
13 Q. Il apologise, but | don't understand. Whansay you 13 A. Depending on the position | was holding wtrencompany
14 have to cross-check, is it simply that yosé&ging you 14  was sold, | did not have access to this deatim
15 don't know if you had it, you'd have to galband 15 Q. So you don't recall ever seeing the agreément
16 look? 16 A. Not at the time of acquisition.
17 A. Atthis point of time it's hard for me to kmavhat 17 Q. You saw it at a later time?
18 documents is in my possession, what haslbstn 18 A. If I recall this, | saw it during this procesf
19 because it's a long time these things hasdemad it 19 disputes.
20 will be impossible to have exact saying inemyail, 20 Q. How s it that you came by this documente® is?
21 this date | have this and this. So if yduras to re 21 MR HILL: He's not allowed to ask that. Thisnéiss made
22 cross-check | might have them, but I'm nataafirm in 22 it quite clear that he has seen this in tmeext of
23 this session. 23 this arbitration, this dispute, and Mr Cowdgapuldn't
24 Q. Well, we can agree that -- 24 be asking him about the witness's commuicsiin
25 A. Yes. 25 relation to this dispute.
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16:36 1 Q. -- as you described your access and whywulld have 16:40 1 MR COWLEY: It can't be a withess's commundzatvith his
2 it as of the day you left -- 2 counsel. This is a witness who is a formepleyee of
3 A. Yes. 3 the opposing party, and if anything being ddketalk
4 Q. --you didn't choose to put forward any offra@ncial 4 about actions by the witness in his capaaitgraagent
5 information that a senior accountant wouldehaw 5 and he gives himself significant capacityrasgent of
6 a monthly, quarterly, annual basis for 2012@%2, did 6 NRD, he is not a Rwandan witness who is withe
7 you? 7 protection of privilege in discussions with &wla's
8 A. Sorry? | missed the words in the question. 8 counsel, if anything, he might be with NRD3siesel,
9 Q. I'lmove on. 9 and I'm not claiming to have had any suchilpged
10 Can | ask FTI now to bring up R-235. STiki 10 communication, so | don't agree that thatiatw
11 another financial document for the periodmme year 11 I'm asking.
12 end 2010 that you attached to your witnegsstent 12 MR HILL: Well, I disagree with that charactetisa.
13 when describing the state of financial adfétiren; 13 Obviously communications between our lawyeRwanda's
14 correct? 14 lawyers and the witnesses are, by their @atur
15 A. Correct. 15 privileged, irrespective of the source of Eyment of
16 Q. And this list of creditors, your descriptiofthings 16 the witness.
17 at the company helped support your explamdltiat the 17 MR COWLEY: | would ask the Tribunal for its nog.
18 company was on the verge of bankruptcy atiirfne 18 THE PRESIDENT: Yes, we'll give a ruling: we agwith
19 right? 19 Mr Hill.
20 A. The company had huge debt compared to tletsaasd net 20 MR COWLEY: Can | ask that you turn to page 38is is
21 cash -- working capital, let me say it thayw 21 a certificate signed by Mr Ehlers. You cea the
22 Q. And that's what you meant by the phrase &efg 22 effective date, December 22nd, 2010, thairapanied
23 bankruptcy", right? 23 the agreement. Can | ask you to read tcsgtfur
24 A. Yes. 24 Mr Ehlers's paragraph stating what he'sfgig to.
25 Q. And soif | could ask FTI to bring up C-06&ldahen go 25 (Pause).
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16:42 1 A. I'vereadit. 16:47 1 A. Yes.
2 Q. Now, if we go back to the document, pleasg3R- 2 Q. And did you look over the certificate and helppare
3 THE PRESIDENT: Just before we leave this, somgttiiat's 3 it for Mr Ehlers before he signed it?
4 been puzzling me, could we go back to thdiis T 4 A. No, no, no, no. No.
5 witness may be able to help. There's a neferthere 5 Q. Ifl could ask that Mr Sindayigaya's first mass
6 to: 6 statement be brought up. Paragraph 21, pléageu
7 "... loans from the majority-shareholdeN&D 7 could see in your statement, in describingWdrshall's
8 (HC Starck Resources ...) ..." 8 activities from the day he started, you sayddition
9 Was NRD indebted to Starck Resources to yo 9 to alleging that he showed no interest imtlirges, you
10 knowledge? 10 specify he did not visit them, from day ofdat was
11 A. Pardon, Mr President? | did not get the tioes 11 your intended testimony: that you were svaggayou
12 THE PRESIDENT: Sorry. Looking at this certifiea- 12 know Mr Marshall's activities every singleydeom the
13 A Yes. 13 beginning of January 2011 to September 2@ are
14 THE PRESIDENT: -- it states: 14 attesting he was never at a mine on anyoskthays;
15 " ... other than tax liabilities to thev&dan 15 is that how you understood your testimony?
16 State in respect of expatriate employees ..." 16 A. May | read?
17 A. Yes. 17 To my recollection he has never beenthgo
18 THE PRESIDENT: " ... and loans from the 18 biggest part of the mine, which are the waste
19 majority-shareholder of ... 19 concessions.
20 (... Starck Resources ...)..." 20 Q. That's not what this statement says. Yagte with
21 I am asking you whether there was indktess on 21 that, right?
22 the part of NRD to Starck Resources? 22 A. When | say visit, it's kind of getting degptting to
23 A. Yes, mainly for the construction of the fagtdecause 23 the mines, know the programmes, know thapéugple
24 most of the material were bought by StardRuranda. 24 don't have shovels, don't have overalls thaw'e
25 THE PRESIDENT: Have you any idea the amountaf t 25 anything. That's the kind of feeling whestdted
Page 93 Page 95
16:44 1 indebtedness? 16:49 1 this, that Marshall never got that extdntisiting
2 A. I'd refer to the 235, if | recall, the list of 2 the mines and get that feeling of the acqaisihat
3 creditors. But it's something around 1.7 récall, 3 he's getting.
4 billion. 1 don't have the figures in -- 4 Q. What you actually said was, from day one hene
5 THE PRESIDENT: Yes, alright. Thank you. 5 visited the mines. Did you mean to convethto
6 MR COWLEY: If we could now turn to R-235. If yaould 6 Tribunal that you knew his whereabouts onedey
7 blow that up a little bit for him so he cae s 7 between 1st January 2011 and September 20412 yaiu
8 Thank you. 8 left, and you were attesting he never setdbany
9 Mr Sindayigaya you said, | think, a momagt that 9 mine; is that what you were intending?
10 on this list of creditors is the Starck pa@mpany 10 A. The way you are phrasing the sentence itheatvay
11 that loaned money to NRD, its subsidiary? 11 | would phrase it.
12 A. Yes, it's part, if you go to lines 6 andhatts 12 Q. Okay. Sois it fair to say that you will ackvledge
13 Starck. HC Starck. That's their abbreviatio 13 that it's entirely possible that Mr Marshédlited one
14 Q. So the certificate specifically said it wasrcluding 14 or more of the mines over that time periog, Gumber
15 those two items. 15 of times, and you don't know?
16 A. Yes. 16 A. To my knowledge he never visited the biggest of the
17 Q. And certain other tax liabilities. 17 mines which were western concession, ants tivhat the
18 A. That's what | saw on the certificate, yes. 18 mines which were remotely -- not --
19 Q. You'll agree that the certificate fails tontien the 19 Q. Sothat means you -- that means you acceunt -
20 remainder; correct? 20 A. They might -- sorry -- they might a slight's say
21 A. If we take the 751 million, plus the 362 #lready, 21 there was some mines which are in the radigyali.
22 to my quick addition, it's 1.1 billion, which 22 That's one, he will just pass by and so ahsae. But
23 meaning, the remainder is 76 million, lessith 23 there was never a visit that he made purpésddnow
24 $100,000. 24 the status of the remote mines which areenesthese
25 Q. Thank you. 25 were part of the licence he was chasing for.
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16:51 1 Q. Mr Sindayigaya, you'll agree that whatédeMarshall | 16:55 1 related to the mining and production.d8ong that,
2 did on any day he visited a local to the Kigéice 2 from the time | joined, | managed to put iaqa
3 mine, or distant mine, you weren't with hinil] ywou 3 a system, a reporting system every Thursdatyl'th
4 agree to that? 4 know how much minerals have been producetatd tan
5 A. Can you rephrase the question again? 5 budget my cash flow. It gave me a -- | wasamosite
6 Q. You'l agree that whatever Mr Marshall didy éime he 6 but | had a full insight on what was happeningsite,
7 set foot at any of the mines -- 7 let's say, a weekly basis, and there was never
8 A. Yes. 8 a production that came out of the plant umdletenure.
9 Q. -- wherever located, you weren't with him? 9 Q. So this detailed focus from all these peopézyeday
10 A. No, | do not agree. 10 telling you exactly what they were doing, you
11 Q. So you were with him when he visited a mine? 11 maintain -- let me finish, sir -- you maimtd that as
12 A. | never been with him to any mine. 12 you became the senior staff attorney, thitsyour
13 Q. Okay. So should he have visited any, yoewkethere 13 testimony; right?
14 with him and you don't know what he did whenwvas 14 I'm sorry, | misspoke. It's your testimppsir,
15 there; correct? 15 that this detailed daily reporting from evsagly about
16 A. Pardon? Can you repeat? Sometimes yowirg ast. 16 what -- everything was happening at each ntliraé:
17 Can you repeat? 17 continued when you became the senior acaauatshe
18 Q. Let me ask a different question, becausesgem to be 18 company; correct?
19 struggling with that concept, and it's prdpaby 19 A. Yes, it continued.
20 fault, but I'd like to ask a little bit diffent 20 Q. Okay. Soifit's your testimony and you wiuet
21 question but for the same purpose. 21 Tribunal to believe that if any miner walkgato the
22 A Yes. 22 plant, the washing station, with a bucketrefand
23 Q. Can't you agree with me that you actually'tidork so 23 cleaned it, because it would help speedep th
24 closely with Mr Marshall, given your disparat 24 extraction of minerals, you were told imméglia
25 positions, that you actually accounted far hi 25 That's your testimony; right?
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16:52 1 whereabouts on every single day betwesmsdp 1st, 16:56 1 A. I'll phrase the other way, that if thegwotion -- if
2 2011 and September 2012; can't you agreetd th 2 there were trucks that were carrying out umees
3 A. I cannot agree because in a such, let's sml| s 3 minerals into the plant and get the productvashing
4 company, all the movements of the chairmartibis are 4 process from the plant, which is industritthea than
5 known and prepared by the office. Which méfie has 5 the artisanal, | would have known it becabse was --
6 to go to any mine, there will be some providiar 6 I was really interested to see that planbmiag into
7 driver allowances, and so on. Those arehihgg that 7 my report that the plant has started givingtioel
8 would get my attention, without even goinghaitm, he 8 minerals. It would have come to my attentiarthat
9 would have to get some accommodation and sarnsh 9 same day.
10 those such expenses have never come to rkyldesg my 10 Q. Soit's now your statement that what you Inieene
11 tenure in NRD. 11 referring to was only one operation of trenplwhich
12 Q. Can we go to paragraph 9 of that same wistagmment? 12 is loading the maximum amount from a tructhattop
13 Do you see in this paragraph that yoer reef the 13 and having it run through the entire plahtred way
14 plant at the Rutsiro concession and sayitthater 14 to the bottom. That's all you meant to réden this
15 operated during the entire time you were WiD? 15 statement; is that your explanation?
16 A. Yes. 16 A. No, I'm referring to have the plant to beragienal
17 Q. Do you see that? Now, can't you agree ghatn your 17 rather than having small test or some miogriieg to
18 job as, at that time, staff accountant, yoat 18 wash the minerals at Rutsiro plant. I'mrrefg to
19 actually didn't spend all day every day ftoat worked 19 have the plant being fully operational andetihe
20 at the Rutsiro plant out in the field? 20 whole chain producing what was supposed tmbeéng
21 A. As part of -- when | joined NRD | was assigne 21 from it, which means -- is the artisanal wofithe
22 specifically to be -- to monitor the trangacs which 22 miners.
23 are happening on site, which had given nreiciat time 23 Q. Right. So if the plant was being operateteaften,
24 to build a network of site supervisors arelrtbupport 24 in parts some miners would come up and wsertisher
25 clerks that will give me, time to time, infiaation 25 to help them with their load, and some othigrers
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16:58 1 would use the sifter to extract thingsrfitheir load. 17:.02 1 statement: some other people | talkedltbrhe that
2 You are not saying that didn't happen; yotigag it 2 nobody else, no other miner anywhere nearsBiseever
3 doesn't count, right? 3 did anything through the end of the year, 20b8tead
4 A. It was not -- the plant was tested but nevemtvio the 4 you say definitively you know that there wasa@utely
5 full commissioning, that will be the exact wor 5 no mining by any person at the Bisesero caimes
6 Q. And I want to be clear that you're agreeing -- 6 through that time period, don't you?
7 A. Yes. 7 A. If there was minerals and miners, it wouldénaeen
8 Q. --that parts of the plant, such as the wassiiation 8 part of the things we could have found on site
9 or the crusher, could have been used, andiseas by 9 in March 2011, and we found absolutely nothiidée
10 miners from time to time throughout, and s@unot 10 found only closed mines.
11 actually saying that aspect of the plant vwasn 11 So my affirmation is that it's impossitihave
12 operating regularly; you're just not talkatgput it, 12 mining activity in 2010 and find that you haal
13 right? 13 minerals on site, you had no staff, you hmdperating
14 A. I'm not talking about the site jobs; I'm tatikabout 14 mines because they were all full of mud, sliges.
15 the industrial part of the plant. 15 They were all closed. For a long time. Vdd to do
16 At the place where the plant is situgtaad might 16 the bush clearing to get to the first mining.
17 find a miner has preferred not to do hisghiim the 17 | remember myself when the Bobcat went theeshad to
18 forest because he is staying near the phahtreey 18 bring the Bobcat to even get a pathway tdutheel
19 will just come and do the things there. 19 where the mines were supposed to be. Icompletely
20 The production from those small jobs wiit be 20 a state of --
21 accounted as from the production of the plant 21 Q. It's 12,000 acres, isn't it?
22 Q. Inyour view; correct? 22 A. In March or April. | don't recall the exaizte.
23 A. Sorry? 23 Q. It stayed the same size: it's 12,000 acosseat?
24 Q. If 1 could ask the supplemental witness stats to be 24 A. Pardon?
25 brought up, paragraph 9. There you gooufgould 25 Q. The Bisesero concession --
Page 101 Page 103
17:00 1 take a look at this paragraph and yout wéress 17:04 1 A. Yes.
2 statement, you can see that you're referoragtivity 2 Q. --is 12,000 acres large; correct?
3 at the Bisesero concession? 3 A. ldon't have those technical and size data.
4 A. Yes. 4 Q. Canyou at least agree with me that howevayma
5 Q. And | want to draw your attention to the fenzit 5 thousands of acres Bisesero is --
6 you're talking about through the end of 2@t@ then 6 A. Yes.
7 a little bit forward as you go through thegmaaph. 7 Q. --thereisn't any one time you ever undertooksit
8 Do you see the time periods in the concessifanence? 8 the whole thing, let alone visit the wholenthevery
9 A. Yes, | recall everything and | confirm those. 9 single day?
10 Q. Throughout 2010, NRD, you say, had nothingotavith 10 A. From the time we started visiting, Bisesesswnuch
11 Bisesero, right? 11 smaller than our five concessions in Rutsdigjye,
12 A. To my knowledge, nothing. 12 Sebeya.
13 Q. So this statement, if one were to read ibgttrue 13 | was doing -- from the time before Besescame in
14 would have to be given by someone who, cailg basis, 14 | used to do one day, all the five mines iaraote
15 was at the Bisesero concession and obseabsgutely 15 forest, and Bisesero was the simplest onehwtwould
16 no miner doing any mining activity there eaold every 16 spend the night in Kibuye with the Slovakneand the
17 day for that statement to be true; correct? 17 following morning | would just do Bisesertesin half
18 A. That statement is true to the testimony werden we 18 day because that was much smaller than NRPessions.
19 started visiting the mines, especially tHerimation 19 | would not say that | would go into the ndriself,
20 from the Slovak team that was building theic| that 20 but the main point of collection of minerdlg;ould go
21 | spent a lot of time with them in Bay Viewuse in 21 there in less than half a day.
22 Nyamishaba, they were telling me that these mo 22 Q. And you won't agree with me that you neveroced all
23 activity in Bisesero because they're onlylwish the 23 12,000 acres or however many thousands e$ éds,
24 clinic. 24 right? You don't agree?
25 Q. You will acknowledge that you didn't say ouy witness 25 A. 1 did not go inside the mines, but | was ddine --
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17:06 1 each mine had a point where you meet thermiand get [ 17:09 1 In the first line; do you see that?
2 the minerals. | always did it for Biseserd ass 2 A Yes.
3 doing for NRD concessions. 3 Q. That's to orient you. | want to ask now thatsecond
4 Q. Mr Sindayigaya -- 4 page be brought up. If you could scroll damd I'll
5 A Yes. 5 let you read it as much as you need, sinwbait
6 Q. --isitfair for me to say you have a tendetac 6 | wanted to show you is that there's a docuritted
7 exaggerate to make a point, and you feel caatfle 7 "Cooperation agreement”, and Mr Ehlers's sigrathe
8 leaving a lot of details out because you jigstified 8 bottom. Mr Ehlers never informed you thatrsuc
9 in your point so you will say it the way yoam? 9 an agreement was being entered between the two
10 A. Pardon? The connection is cutting out. 10 companies; correct?
11 Q. Mr Sindayigaya -- 11 A. Never.
12 A. Yes,sir. 12 Q. And that's because, given your position@ttimpany,
13 Q. -- don't you acknowledge that you have aepayglto 13 it was something you simply had no use tokramrrect?
14 exaggerate when making a point? 14 A. Correct, because at the time this happengdslhaving
15 A. It's not a tendency, it's -- how do | expltiat, 15 Mr Kabera -- | apologise -- at the time histhas
16 English is not my native language and | akzgve to 16 been happening, | was having Mr Chege a$ chie
17 look for perfect words, wording. 17 accountant and some of finance managers.was not
18 Q. If I could ask that C-210 be brought up. 18 involved into big deals in November or Decen010.
19 Do you recall, sir, that in your witnessatement, 19 Q. Or even the fact that an agreement wouldgoed that
20 | believe it's the supplemental witness statd, I'll 20 would relate to expenses and operation oingin
21 find it if it is necessary because you daeall it, 21 activity; correct?
22 but do you recall addressing Mr Marshalbseshent 22 A. That's what surprised me that | just sawaw this
23 that there was a cooperation agreement betBd6's 23 agreement in the process of this disputegstnever
24 Bisesero concession and NRD leading up teadtefrom 24 came to my attention that there was a cotipera
25 Starck to Spalena? 25 agreement.
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17:08 1 A. I don'trecall anything like this. 17:11 1 Q. Butyou do agree that Mr Ehlers didn't jee were the
2 Q. You don't recall the reference to a coopamatio 2 type of employee that would need to know imfation
3 agreement? 3 like that given your responsibilities; right?
4 A. No, no, no, | was not involved in any mattethe sale 4 A. That will be Mr Ehlers to appreciate to whomvould
5 of NRD. 5 share the information, but | know that attitves this
6 Q. lapologise, but I just need to, becauseni'titdke 6 happened | was still, let's say, not realtygg-- a
7 accurate notes, | just need one moment, plaage 7 senior staff, like | would say.
8 | apologise for the delay, but just to find th 8 Q. If I could ask that the supplemental witng¢atesnent
9 paragraph. (Pause). 9 be brought up and paragraph 20 be focuse€onld
10 A. Pardon? (Pause). 10 paragraph 20 be brought up so he could tead i
11 Q. Well, I apologise already, and I'll say iaamgout of 11 Can you see?
12 consideration that I'm holding the Triburadl @pposing 12 A. I'mseeingit.
13 counsel up, | will put that question asidd arove on 13 Q. I'm sorry, is this the supplemental witheagesent?
14 to another question about this document. 14 A. Yes,sir.
15 Mr Sindayigaya -- 15 Q. | apologise, I'm sorry, it says page 20,taede isn't
16 A. Yes,sir. 16 one, so | ... again, this is my fault andll find it
17 Q. --ifl could ask -- FTI, if | could ask ydai scroll 17 shortly.
18 down to the next page, first of all, do yee the 18 Do you recall providing in your suppler@mvitness
19 reference to the "Cooperation Agreement'hemext 19 statement an explanation of a dispute witiQuam?
20 page, the emalil. It says "Cooperative Ageein 20 A. |did a supplemental witness statement, yes.
21 A. I'mseeing an email sent -- yes, I'm sediegsubject 21 MR BRODSKY: Is this the section you're lookirag,f
22 matter. 22 paragraph 24?
23 Q. And then it says: 23 MR COWLEY: Yes, I'm very grateful for that help.
24 "Please find the signed cooperative ages¢in PDF 24 | apologise, again, for delaying othersyali could
25 Format". 25 bring it up again so that he could see iebetDo
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17:14 1 you now recall the specifics that you med regarding 17:18 1 Mr Sindayigaya.
2 a dispute with Mr Quam? 2 A Yes,sir.
3 A Yes,Irecall 3 MR COWLEY: Thank you.
4 Q. And because of this dispute, because the twow 4 Re-direct examination by MR HILL
5 became angry with each other about the thiogs 5 MR HILL: Mr Sindayigaya, you were asked some ¢joes at
6 raise -- 6 the beginning of the cross-examination abmails
7 A Yes. 7 relating to your position as senior accountant
8 Q. -- youdisliked him; correct? 8 A. Yes,sir.
9 A. Atthe end of the -- at the end of the dayewhe was 9 Q. Can you be shown bundle R-236. This is arilérom
10 fired we were, let me say, not the best éiseo just 10 you in May 2011 to Mr Marshall, amongst othend can
11 put it gentle. 11 we look at how you sign yourself on that énafi you
12 Q. Well, you didn't put it gentle to Mr Quamgdiou? Can 12 see how you've signed yourself?
13 | ask that C-183 be brought up? 13 A. Yes, that's always my style of -- even totfet's how
14 A. Sorry? 14 I'm signing my emails, professional emadtated
15 Q. They're bringing up another document, sir. 15 emails.
16 In October 2011 when Mr Quam was let gthle 16 Q. And do you see the title that you refer &retof
17 company, you were anything but gentle to MarQ; 17 "Senior Accountant NRD Rwanda"; do you se¢?th
18 correct? Those are your messages to hieghahare 18 A. I'mseeingit.
19 at the bottom of the email; correct? 19 Q. Did Mr Marshall ever suggest to you at ametifor
20 A. Correct. 20 instance when you sent this email, that yawlsin't be
21 Q. It's accurate to call that taunting, at theyVeast, 21 giving yourself that title and it wasn't yditie?
22 to Mr Quam, isn't it? 22 MR COWLEY: | do object to the leading.
23 A. Canyou rephrase the question? 23 A. Notat all.
24 Q. Because Mr Quam did things like treat yourlycas 24 MR HILL: Thank you, Mr Sindayigaya. No furthguestions.
25 a result of your calling him out on certakpenses, 25 A. Thank you, Mr Hill.
Page 109 Page 111

17:16 1 because of how he talked to you in thelemgalooked 17:20 1 THE PRESIDENT: Thank you very much for yossistance.
2 at at the beginning, you were very happy tdga back 2 You're free to leave.
3 as much as you could when you found out hdetamp; 3 A. Thank you, Mr President.
4 isn't that true? 4 MR HILL: Mr President, we now have Mr Ehlers.
5 A. Yes, at some extent | was happy that he waefdhe 5 THE PRESIDENT: Yes.
6 company before me. 6 MR WATKINS: Mr President and Mr Hill, Mr Ehlersas tested
7 Q. But more than being quietly happy about ityas your 7 at the last break and was in the waiting rboirhas
8 nature to rub it in his face as much as yauidso 8 just dropped off the meeting. We've reachgdmhim.
9 that the sting of the event was really f@lhat's 9 It just happened a few minutes ago, and Gieryis
10 what you wanted to do; right? 10 offline. 1 know he has very weak internety just
11 A. No. 11 emailed him in an attempt to figure out wiydnopped
12 Q. Isn't that exactly what you're doing in thesteess 12 off, but that just happened. He was in théimg room
13 statements with your reference to, in eveay w 13 as of about a couple of minutes ago. I'tehaard
14 possible, calling Mr Marshall and Ms Zuzaagsl and 14 back.
15 wrong about everything, you are trying asl feer 15 THE PRESIDENT: Have we any other witnesses iniatelgt
16 possible to get back at them for letting goufor 16 available?
17 terminating you; isn't that really what aiése 17 MRHILL: No, | am afraid not, Mr President. Mhlers is
18 statements are about in your witness statesmen 18 the only other witness for today.
19 A. No. This time I'm trying to give as muchtagh about 19 THE PRESIDENT: | see.
20 what happened under my tenure in NRD, aedllthat 20 MR HILL: Oh, I may be wrong about that. I'm wgpabout
21 this should not be a reference because thessages 21 that. We have Mr Kagubare. Shall | findibbe is
22 were made by -- 10 years ago. | have mqverence, 22 ready and then | will tell you whether he ban
23 | have more, | would say, more wisdom thaat time. 23 interposed.
24 MR COWLEY: Thank you, Mr Quam, no further quess. 24 THE PRESIDENT: Yes, and there's also Mr Nsemggjuboth
25 I'm sorry, | said Mr Quam. | apologise that, 25 have got very similar first names.
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17:21 1 MR HILL: I'll find out. 17:26 1 A. Heis muted, | can't hear him.
2 MR WATKINS: And they are using the same kit that 2 MR HARRISON: Thank you, | apologise.
3 Mr Sindayigaya was using, so they just nedaktm the 3 You confirmed to Mr Hill, you said you veer
4 room and we can just bring them in. 4 a Director of Operations and Production; & tight?
5 MR HILL: Mr President, may | just drop off thersen for 5 A. That's right.
6 a moment, then | will try and find out whagting on 6 Q. And you also manage security for the minesraiag to
7 and whether someone else can be interposed? 7 your witness statement; is that right?
8 THE PRESIDENT: Yes, certainly. 8 A. That was one of the activities under operation
9 MR BRODSKY: James, | sent a wake-up messageetodmputer 9 Q. Okay.
10 through Splashtop but | don't know if -- tael it 10 A. Yes.
11 plugged in earlier so | don't think it's aveo issue. 11 Q. Okay. And | want to back up a minute. Whahe
12 (Pause). 12 Virunga Group of Companies?
13 MR HILL: Mr President, | understand that Mr Kague is 13 A. Virunga Group of Companies was my company, a
14 available and can be put up if that helpls; on 14 construction company.
15 obviously if Mr Cowley is prepared for that. 15 Q. What type of construction does the comparty do
16 MR COWLEY: We're prepared, but I'm going to loing dark 16 A. Normal construction. I'm a civil engineer by
17 and Mr Harrison will come up. 17 profession.
18 MR WATKINS: Shall I bring in the witness? | caee he's 18 Q. Is it, you know, residential buildings, hagise
19 available. 19 commercial structures?
20 THE PRESIDENT: Yes, please. 20 A. Everything. Buildings, roads, bridges, eteing, you
21 MR WATKINS: Alright, | will go off camera, Mr Rrsident. 21 name it.
22 MR JOHN BOSCO KAGUBARE (called) 22 Q. And did you do any work for mining comparoesbehalf
23 THE PRESIDENT: Good evening, Mr Kagubare, canlyear me? 23 of Virunga, building roads or bridges?
24 | see you nod. If you look at your screeny will see 24 A. No, | didn't.
25 a witness declaration, and | would be gratéfou 25 Q. Before joining NRD, did you have any miningerience?
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17:24 1 could read that. Could you raise youdtifipou can 17:27 1 A. Before?
2 hear me, Mr Kagubare? Yes, | think you aréhu 2 Q. Before.
3 because we can't hear you. 3 A. No.
4 MR WATKINS: It may be a physical button on thecrophone. 4 Q. When you joined NRD that was the first timattyou
5 THE WITNESS: Sorry, can | read it again? 5 were working on behalf of a mining companythist
6 THE PRESIDENT: Yes, please read it again. 6 correct?
7 THE WITNESS: | solemnly declare upon my honout an 7 A. That's right.
8 conscience that | shall speak the truth, thelevtruth 8 Q. And according to your witness statement, aadlon't
9 and nothing but the truth. 9 need to bring it up right now, you have bden t
10 THE PRESIDENT: Thank you very much. 10 managing director of Virunga since it bega@011; is
11 THE WITNESS: You're welcome. 11 that correct?
12 Direct examination by MR HILL 12 A. That's right.
13 MR HILL: Mr Kagubare, | understand you were fhemer 13 Q. So you were the managing director of Virutihgaentire
14 Director of Operations and Productions atiN#t 14 time that you also worked for NRD; is thght?
15 Resources Development, or NRD; is that right? 15 A. By the time | started working with NRD, itdhatopped
16 A. That's right. 16 operations because of lack of contracts.
17 Q. And as | understand from your witness stat&nyeu 17 Q. Okay. So when did -- just to be precise,mdtid
18 started work there from the second half 4f320 18 Virunga stop operating?
19 A. I believe so. | can't remember the exact,datt it's 19 A. | wouldn't say it stopped operating, butha tvay the
20 around that time. 20 market works here, if there are no contracis,can't
21 MRHILL: Thank you. Now, if you wait there, Mtarrison, 21 operate. | can spend a year without a ccintoat if
22 who acts on behalf of the Claimants, is gtingsk you 22 there's a contract, | would get involved gadio the
23 some questions. 23 tenders, do the bidding, until | get someghimdo.
24 A. Okay. 24 Even up to now it's still there, but it'speoational.
25 Cross-examination by MR HARRISON 25 Q. And you've kept it operating with the hopeefting
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1729 1 a new contract; right? 17:33 1 Q. FTI, could you actually make it smalleaiagand maybe
2 A. Yes. 2 just blow it up but not quite as much, andthe
3 Q. When was the last time you had a contrac¥iimmga? 3 Mr Kagubare, I'll ask you a few questionsvaht to
4 A. Around, | think, 2018. 2017/2018. 4 make sure we can both read it well.
5 Q. And before that, before 2017/2018 did you leawe 5 So you can see at the top it's an enuai fr
6 contracts -- let me rephrase that -- did yaxetany 6 marshall[attorney]@yahoo.com. As you undecsig
7 contact between 2013 and 2017 or 20187 7 that's Mr Roderick Marshall; right?
8 A. |believe | did. 8 A. Yes.
9 Q. Approximately how many per year? 9 Q. And then the "to" field is John Kagubare, ‘that
10 A. About two. 10 kagubare@gmail.com?
11 Q. And | know you told Mr Hill you don't recdlie exact 11 A. That's right.
12 date of when you joined NRD, but do you riette 12 Q. Let's just down for a second, it is forwagdim email,
13 month? 13 in the below email, do you recognise anyhoé names,
14 A. | believe it was in the second half of 2013. 14 there's Sauer Jiri and Martin -- | truthfudnnot
15 Q. So we're saying some time -- you would agiteme 15 read that on the screen?
16 maybe that's August or later in 2013; is tha® 16 A. Yes, | do. | recognise the names.
17 A. ldon't remember. | wouldn't say -- | woutdre 17 Q. Okay, that's helpful, thank you. Who westhpeople?
18 specific on the month, but | believe it mheste been 18 A. These were people who were introduced toyriedad who
19 after July, | guess. 19 were, | think, Czech and Slovak, that weakilog for
20 Q. And you currently work for the Directoratehdilitary 20 a market to sell their trucks and repairelidopters
21 Intelligence, which I'll abbreviate DMI? 21 in the African countries.
22 A. No. 22 Q. And do you have an understanding as to whiyiighshall
23 Q. Have you ever worked for DMI? 23 was introducing them to you?
24 A. Yes. 24 A. Yes, because he knew | was in the army anmt s my
25 Q. And when did you work for DMI? 25 colleagues | was with in the army were stithe
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17:30 1 A. From -- it depends, | worked for the DMIUganda in 17:34 1 army, and he thought | could contact thesee if they
2 1986 to 1990, and in Rwanda | didn't. | workeefly 2 are interested.
3 with the National Security Service in 2000-200 3 Q. And so he forwarded this email to you on Demen24th,
4 Q. Did you have any role with the National Segusiervice 4 2014; correct?
5 in 2013? 5 A. lcanread it, that's the date, yes.
6 A. No. 6 Q. Okay, your understanding is that he was faimgrthis
7 Q. And just so | understand, | want to make s 7 email in order that you would provide thabimhation
8 I'm asking the right question, is there a Eiveate of 8 to some of your contacts that remained irathey;
9 Military Intelligence in Rwanda, or is thattNational 9 correct?
10 Security Service? 10 A. Whatis in the message? He just said tHatthyéng
11 A. The National Security Service is -- it hagesal 11 to get in touch with me. Excuse me.
12 bodies under it. That is immigration, insreecurity 12 Q. Soif you look down at the body of the erbaibw that
13 and external security. Military intelligensenot one 13 he's forwarded:
14 of them. 14 "Enclosed you will find ..."
15 Q. And do you have an understanding that whenwaye 15 And there's a link; do you see that?
16 working for NRD you were helping liaise beeneNRD and 16 A. Alink?
17 the military? 17 Q. "Enclosed you will find ..."
18 A. | was doing what? 18 And then it says https, and there's a Ui,
19 Q. That you were acting as a liaison between dRiDthe 19 app.box.com?
20 military? 20 A. Yes, |seeit.
21 A. No, | wasn't. 21 Q. Anditsays:
22 Q. Could FTI bring up C-136. Well, I'll ask you 22 "This is manual and also descriptionraixdngs
23 Mr Kagubare. Can you read that? It's ke fitizzy, 23 what they have on vehicles..."
24 the email. 24 Below. You see that?
25 A. It's a bit fuzzy, but what is it about? 25 A. Yes, | can seeit.
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17:35 1 Q. Okay. And do you have an understandinghaft the 17:39 1 Q. And we covered this just briefly beforet bne of your
2 subject line "RM-70" means, or it is a refeeto? 2 jobs was to manage security at the minesectar
3 A Yes, itis atruck that carries artillery.idtone of 3 A. That's not correct. | was a director, andséhwho
4 the Tatra trucks that were used, they wer&etiag, 4 manned the security were my responsibilitgcusity
5 that carry these long-range missiles. 5 was one of the activities under the operations
6 Q. And so understanding what the context ofehisil is, 6 department.
7 when you received it you understood that Mrd¥iall was 7 Q. Soyou were in charge of everybody who wasigimy
8 sending it to you with the intention that weould pass 8 security at NRD's mines; correct? Is thatryou
9 it along to your contacts in the army, cor?ect 9 understanding of your role?
10 A. He was trying to get to markets, as a liais@nwas 10 A. They were under -- they were my responsibilies.
11 a businessman, he wanted to get money friatoralers, 11 Q. And so you wanted to ensure that when yoe¢NRD,
12 so that's one of these channels where hglthbe 12 that there wasn't illegal mining; right?
13 could introduce these products into the agyunt 13 A. Not necessarily illegal mining, but theftrofnerals.
14 Q. And you were helping him to do that, right? 14 That's why we deployed the security persoon¢he
15 A. Yes. 15 entrances of the tunnels and on the stortgasoo
16 Q. We can take that down, FTI, thanks. 16 minerals were stolen.
17 Your witness statement says that you appeoached 17 Q. Can we pull up paragraph 14 of Mr Kagubavéisess
18 by a friend to ask whether you were intecksie 18 statement.
19 working for NRD. Who is the friend you'rdewing to? 19 So some time starting in the seconddfé2D13 you
20 A. Abusinessman here in Kigali who is the -ownew them 20 joined and you state:
21 before | knew them. It was a businessmédigali by 21 "I hired a security team of over 200 parel to
22 the names of Charles. 22 patrol the mines and to put an end to thgall
23 Q. Charles? 23 miners."
24 A. Yes. 24 A. Yes.
25 Q. Does Charles have a last name? 25 Q. Soyou agree that you were trying to help skegal
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17:37 1 A. Ngarambe. 17:41 1 mining at NRD's mines; right?
2 Q. And -- 2 A Yes.
3 A. Do you want me to spell it for you? 3 Q. And separately, and in addition to that, yaunted to
4 Q. That would be great? 4 stop the theft of minerals from NRD's mines?
5 A. N-G-A-R-A-M-B-E. 5 A. No, the people -- the way mining, these antiseners
6 Q. You may not believe me, but | spelled it rigihiny 6 work, they are the same people who mine timerais
7 notes. 7 during the day, they are the ones who coraad-before
8 And what was Mr Ngarambe's relationshipRD that 8 security was there, the same people would ¢orimethe
9 he was making this introduction? 9 evening, after everybody's gone, they eithles the
10 A. Ididn't know. He told me he had friends Aamerican 10 minerals that they left behind, or theressmme
11 who was in the mining business, but he wiindahe 11 minerals that they didn't want to let the egement
12 had failed to operate his mining contractRwanda and 12 know, they mine at night, the same peoplecaBse they
13 he was pulling out. But then he said: Joan,you 13 would be the one who spent there the whalettdan
14 help? | said: what do they need help wi®he said: 14 they would know which spots to go to during night.
15 let's go and meet them, so we went and reet #nd they 15 So there were our miners during the dalythey
16 told me what they wanted from me. 16 were doing what was not with our consenhértight or
17 Q. What line of business is Mr Ngarambe in? 17 in the evening. So | termed that as illegaling
18 A. He's in the transport business. 18 because we had not authorised them to do that
19 Q. Transport? 19 Q. Andyou wanted to ensure that the mineratechbn
20 A. Did you say transport? 20 NRD's concessions were properly tagged --
21 Q. And is that, you know, commercial truckingydat does 21 A. They (overspeaking) --
22 that mean? 22 Q. I'msorry, | spoke over you.
23 A. Buses. 23 A. Before they are tagged, they come from theemjithen
24 Q. Buses. Okay. 24 the security escorts them to our storestlzmwe
25 A. Town service and buses. 25 wait. Once we've accumulated enough to pahso
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1742 1 Kigali to the buyers, that's when we go get the tags 17:45 1 A. That's right.
2 to tag them. So they are not tagged evenjtdaycome 2 Q. Anddid you at the time have an understantfiagthis
3 from the mines, they are tagged like once ekywehen 3 was something that the Government of Rwanda ha
4 they are ready for transport. 4 requested NRD to do to try and curb the illegiaing
5 Q. Andin that interim period as they're ready fo 5 that was allegedly going on at NRD's conces§io
6 transport, they're stored at NRD's facilitght? 6 A. By the time | joined them, because they were
7 A. Yes. 7 personally -- when | sat with them on a tdbldiscuss
8 Q. And part of your goal in stopping the illegahing or 8 their problems, they mentioned that they tiestk of
9 the theft is to ensure that NRD is creditetthwhose 9 everything, they've got cases in court, thayelgot
10 minerals and they're tagged appropriateNRB's; 10 minerals that are disappearing, | decided Ittold
11 correct? 11 them I'm going to see, I'm going to invesggahy they
12 A. Say that again. 12 are not getting minerals. And during my stigation,
13 Q. Part of your goal in ensuring that there'thedt and 13 | realised the miners were taking advantdigliesoweak
14 no illegal mining is to have these mineragged 14 management system and the security systefiact
15 properly as NRD's; correct? 15 there was no security, they weren't monigpvitno mines
16 A. No, no, that's not the tagging. The taggwag -- 16 what and who delivers what, and that's whihel
17 there's a system of traceability by the gowemt to be 17 minerals were missing.
18 able to track the amount and type of mindrata 18 So me, my suggestion was, the only wagave
19 particular mines to their destination. Iswemt to do 19 curtail this is to employ security personael that's
20 with the tagging -- stopping theft. Thattetlly 20 the way we could only know that the minenaised have
21 different thing altogether. 21 got to their destination.
22 Q. Well, you would agree that if a miner is btep 22 So by my understanding, it was an ide@light to
23 a mineral that was mined on NRD's concesitiemot 23 them, not that the government had instruitteh, they
24 going to be tagged as NRD's, because tharmiants to 24 never told me what the government had inttclihiem to
25 make a private sale of those minerals, right? 25 do.
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17:44 1 A. When the miners steal the minerals froentiines, they | 17:47 1 Q. And because of the impact that the sgcilnétt you put
2 don't come to us, they just disappear halfwake 2 in place had, NRD was able to make more ménoey the
3 bushes, so we have no idea how much is goilessi 3 sale of minerals; correct?
4 we've caught somebody, and we find them withoeor 4 A. Yes, they did.
5 2 kilos, that we know that was theft. Soéfeno way 5 Q. And so this was the second half of 2013 ariaggo
6 we could control the thieves unless -- tHailw 6 through into 2014; correct?
7 | developed an idea of putting up a secusistesn for 7 A. That's correct.
8 waiting -- at the entrance of the mines, wgitt the 8 Q. And could FTI bring up R-203.
9 vents, which were like escape routes frommthrees, and 9 I do see on the schedule that we're s@otos--
10 also escorting the minerals from the mingkéo 10 I think we're supposed to take a break inrvimutes.
11 stores, but in that whole process theretagging 11 | was going to change topics, if that's arhirta
12 involved. 12 THE PRESIDENT: Yes, we'll take a 10-minute braald
13 Q. And I guess -- | do believe we're actuallyirsgathe 13 counsel ought to decide whether they caristawn one
14 same thing here, but just if these minenastolen 14 of the two witnesses who have not yet beached.
15 then there's no chance they're going todvedsiand 15 It's not realistic, is it, to think we're ggito
16 subsequently tagged as NRD's, correct? 16 manage to deal with both of them?
17 A. When they are stolen you wouldn't know everytexist. 17 MR HARRISON: I will confer with Mr Cowley butdo think
18 Q. And sticking with the paragraph that's higiiied on 18  that both of Mr Ehlers -- well, Mr Nsengiyurisa
19 the screen, or blown up on the screen, yoocdedge 19 scheduled to go today and starting again lpnahd we
20 that you -- the team that you put in placs wa 20  certainly do want to cross-examine Mr Ehlers.
21 successful in stopping most of the stealingrtisanal 21 THE PRESIDENT: Alright, well then Mr Nsengiyuroaght to be
22 miners; correct? 22 told he can go home; isn't that right?
23 A. Not 100%, but they did to a very big extent. 23 MR HARRISON: Okay, that's fine.
24 Q. And you also say here that sales increasadesult 24 THE PRESIDENT: Very well, a 10-minute break.
25 of the efforts that you took to curb illegaihing? 25 (5.49 pm)
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17:50 1 (A short break) 18:10 1 And do you recall that she was théfbtiat did
2 (6.06 pm) 2 an assessment at Nemba in, | believe, lateigtuaf
3 THE PRESIDENT: Yes, please bring him in. 3 20147
4 Please continue. 4 A. |l don't believe | met that Jacquie, but thiéifba
5 MR HARRISON: Mr Kagubare, do you have a headphomiht 5 I only remember having any dealings was Bosamnn't
6 now? 6 remember meeting this Jacquie.
7 A. Sorry, yes, | was on the phone while | wasmynbreak. 7 Q. And when you say "Bosco", who was Bosco?

8 Q. Were you discussing your testimony on youakire 8 A. Bosco Nsengiyuma, he was a bailiff who waggabn
9 A. I was talking to my wife. 9 behalf of Ben Benzinge, and they had coméaimahat
10 THE PRESIDENT: The answer is implicit! 10 Ben Benzinge had shares in the company, totd them

11 MR HARRISON: | don't need to follow up. 11 as far as I'm concerned, | only know Rod Maltsas
12 FTI, could you bring up R-203. Theseraezting 12 the chairman and owner of the company, I'tidrow
13 minutes from September 16th, 2014; do youlse 13 Ben Benzinge, and | challenged them andléfeto go
14 A. Yes, | can seeit. 14 and bring proof and they never came back.
15 Q. And the attendees listed are you, Zuzanakdwisova, 15 Q. And Mr Kagubare, if | could just direct yauwhat's on
16 Peter Martin, and the Minister of State iragfe of 16 the second page here, which the court hailiff
17 Mining; do you see that? 17 Ms Umurungi, identified as damage to the Nesite
18 A. Icanseeit. 18 after Mr Ben Benzinge's temporary possesdmthis
19 Q. And the Minister of State in Charge of Minisg 19 consistent with what -- let me strike that.
20 Mr Evode Imena; correct? 20 This is consistent with what you sawdamages at
21 A. | believe by then. He is no longer the Migiof 21 the site; right? (Pause).
22 State. 22 A. Yes, I've gone through it.
23 Q. So do you recall the content of this meeting? 23 Q. And that's consistent with the damages yauwgaen you
24 A. Notreally. Unless | read through it. 24 visited the Nemba site; correct?
25 Q. Soldo -- | really just want to talk abottat's in 25 A. Irecallit's because this Gabriel Kayongatiomed
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18:08 1 that first paragraph, and specifically s 1812 1 here, I'm the one who employed him, andtio@ing him

2 sentence, where it says: 2 meaning that was during my time as the Direaafto

3 "NRD also provided the Minister with NRDiliff's 3 Operations there, but | can't remember alti#tails

4 findings in Nemba showing the extent of danmzgesed by 4 of what was there because most of the thirgye nwot

5 Benzinge." 5 like an attack and they stole all the thirlggigs

6 Do you see that sentence? 6 were missing because of the theft that | yola about,

7 A. "NRD also provided the Minister with NRD's lifis 7 so | cannot be specific that it happened particular

8 findings in Nemba showing the extent of damage 8 event.

9 caused ..." 9 Q. And this states that the bailiff interviewkbglieve,
10 | can see that sentence, yes. 10 it looks like Gabriel Kayonga and Emmanuebityimana,
11 Q. And you understand that to be a refereneeléd me 11 and | apologise to him for how | pronoundwat.t Those
12 restart that. You understand "Benzinge'eto b 12 were people who were employed by you, isrthht?
13 a reference to Ben Benzinge? 13 You supervised them, correct?
14 A. That's right. 14 A. Gabriel Kayonga was a supervisor and Mr Myisaiina was
15 Q. And you understand that the damage refeoredNemba, 15 a subcontractor.
16 as a result of damage caused when Mr Benidgnhad 16 Q. And Mr Kayonga reported to you; correct?
17 temporary possession of the Nemba concessiarct? 17 A. Yes, hedid.
18 A. I believe | quashed their attempt to takespssion of 18 Q. So you trust that what he told the courifbaibs
19 the mines; they never took possession of it. 19 true and accurate based on what he was satyihg
20 Q. Socan we pull up C-075. This is a docurtidedt! 20 site at Nemba; right?
21 "Report on a Natural Resources Developmerariga Ltd 21 A. | believe so.
22 ... at Nemba Mining Site", and if, FTI, yoautd go 22 Q. Could FTI pull up paragraph 20 of Mr Kagutsavétness
23 actually to the second page, where | thiekes 23 statement. I'll just give you a moment &mréhat.
24 a signature: 24 Let me know when you have.
25 "Professional Courts Bailiff, Umurungcdaie." 25 A. Yes, I'veread it.
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18:15 1 Q. So earlier in your witness statement ygutlsat you 18:18 1 that when you stopped you pull out ofrtiiees, and if
2 were -- you had a salary of US$2,000 a maight? 2 | recall very well, those thefts that were tiared
3 A. That's right. 3 there were not during my presence, and whateae done
4 Q. And so in December 2015, Ms Mruskovicova gaxethat 4 was an assessment that was done when we eoefgted to
5 last $2,000 monthly payment; correct? 5 come back to the mines.
6 A. | believe so. 6 Q. And are you able to help, then, do you know wiight
7 Q. And that was for work you were doing on beb&llRD up 7 have been responsible, what type of peopléatrhigve
8 through December 2015; correct? 8 been responsible for them?
9 A. ldon'tremember. It was late 2015, might 9 A. The locals, the people who were -- because #tkey
10 be November, December or October. | domieraber. 10 stopped us, the locals who would benefit fthen
11 Q. You agree with me though: she was payinggowork 11 illegal mining, they would come overnightduring the
12 that you were doing on behalf of NRD thro@yttober 12 day because there was no management, thdgt dou
13 or November or December 2015, whenever dsatlate 13 whatever they did, they would take like thiesee
14 was? 14 wires, they would do the mining, they woulthere is
15 A. That's right. 15 a big market here for scrap metal, they cbalce taken
16 Q. And these were security services and opesdtio 16 those rails for selling as scrap. | wouldintw
17 services that you were providing on behalBD 17 because by that time | would not be in charge
18 through this time period? 18 there would not even be civil security persdn
19 A. Basically | almost did everything. For thetmy just 19 MR HILL: Thank you, Mr Kagubare. No further gtiens.
20 sat in Kigali and waited for minerals to con@nly at 20 THE PRESIDENT: Thank you very much for your stssice.
21 times when she would just come to the miaed,she 21 You're now free to go home.
22 would push her weight around and at timeethere 22 THE WITNESS: Thank you so much.
23 cases of theft she comes and sometimes tiszsniould 23 MR HILL: Mr President, | think we have both Mhlers and
24 not want to mine because they didn't get theney, 24 Mr Nsengiyuma available. | think Mr Ehlerstsinection
25 then she would have to come up and give nsashy 25 is now working, in which case we'll have Midts, but
Page 133 Page 135
18:16 1 money is not coming up. 18:20 1 if it is not, we've got Mr Nsengiyuma.
2 But most of the time | was the one runrilngy 2 THE PRESIDENT: Very well, let's have Mr Ehleradave've
3 operations and production, so that paymentfarasy 3 got 40 minutes before we break.
4 services, yes. 4 MR WATKINS: Please note that due to the internet
5 Q. Justto clarify, part of your job was to hptpvent 5 connectivity with Mr Ehlers we have broughmntin on
6 the theft of minerals; correct? 6 an iPad, so it's obviously just a little biffetent
7 A. Part of my job, yes. 7 than a webcam, and he needs the iPad to tootais
8 MR HARRISON: | have no other questions, Mr KagebaThank 8 hearing aid, so bear with the awkwardneskef t
9 you. 9 position of the camera.
10 MR HILL: Mr President, would you just give meeominute 10 Mr Ehlers, can you please unmute youself
11 just to have a discussion, and then I'll cbamk. 11 MR KAPLAN: In addition, I think we need to sdyat --
12 THE PRESIDENT: Yes. 12 THE WITNESS: Can you hear me?
13 MR HILL: I'm grateful. (Pause). 13 MR WATKINS: We can hear you, one moment.
14 Re-direct examination by MR HILL 14 MR KAPLAN: In addition, because Mr Ehlers is oesting on
15 MR HILL: Mr Kagubare, you were asked some qoestiabout 15 his iPad only, there is no 360 modality fizr h
16 what was said to be thefts of equipmenteaiibmba 16 testimony; is that correct?
17 site. Your understanding at the time, wheed thefts 17 MR WATKINS: That is correct. The camera wouéVé just
18 and, if there were, who did you think wapoesible 18 taken too much bandwidth. He has such larbEndwidth
19 for thefts? 19 that we just need that bandwidth to connieetdm his
20 A. Now when -- by the list, when we're lookirech at the 20 iPad.
21 list of the materials, during that time | wem in 21 THE PRESIDENT: Yes, never mind. Let's move on.
22 charge because | believe there are times whemould 22 MR ANTHONY EHLERS (called)
23 be stopped by the OGMR, which was the bodsiging the 23 THE PRESIDENT: Good evening, Mr Ehlers. Do gee on your|
24 mining activities, the government body, &rfdii some 24 screen --
25 reason, either environmental or dispute ngthing 25 THE WITNESS: Good evening, | can see --
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18:21 1 THE PRESIDENT: You don't see on your scresn y 18:24 1 A. That's correct.
2 THE WITNESS: Yes. 2 Q. I'll say it a little bit differently becauserieant to
3 THE PRESIDENT: Is there a witness declaratiohyba can 3 be more coherent, sorry.
4 see? 4 You were hired into the position of mamagi
5 THE WITNESS: Yes. 5 director of NRD by Starck; correct?
6 THE PRESIDENT: Would you be kind enough to reaifl you 6 A. That's correct.
7 are prepared to make that declaration? 7 Q. And there was a period of time where Staissidiary
8 THE WITNESS: It's very small that | see. It's - 8 was owned by Starck, the parent, and you there
9 | solemnly declare upon my honour and conseien 9 managing director on the ground, passed theofthe
10 THE PRESIDENT: If you listen, you can repeatiafbe: 10 subsidiary that owned NRD shares to Spatmvaect?
11 | solemnly declare upon my honour ... canrgpeat 11 A. Correct. Not very long after that, very gan the
12 this? 12 new year, | went for an eye op and Mr Maishal
13 THE WITNESS: | solemnly declare upon my honour. 13 terminated my services --
14 THE PRESIDENT: And conscience. 14 Q. While you were --
15 THE WITNESS: And conscience. 15 A. --when | came back to Rwanda.
16 THE PRESIDENT: That | shall speak the truth,vitmele 16 Q. While you were the managing director undarcgts
17 truth and nothing but the truth. 17 ultimate ownership, there was no one fronStaeck
18 THE WITNESS: That | shall speak the truth, thele truth 18 organisation on the ground in Rwanda supgeg/igour
19 and nothing but the truth. 19 efforts; correct?
20 THE PRESIDENT: Thank you very much. 20 A. No, there was not.
21 Direct examination by MR HILL 21 Q. When --
22 MR HILL: Mr Ehlers, you were -- just give me om@ment. 22 A. Did you hear that? You heard my reply?
23 You've provided three witness statementsiayou: 23 Q. Idid, and if | pause -- | apologise, I'lbpably
24 a witness statement, a supplemental witratssent, 24 pause for other reasons, but I'm pausing nigw
25 and one that you provided which the Tribshaluld have 25 because you're freezing and | can't telbif gould
Page 137 Page 139
18:23 1 had today? 18:26 1 hear me. I'm sorry if | sound like I'mat&tring but
2 A Yes, those are my statements. 2 your picture is -- I'm doing the best | can.
3 THE PRESIDENT: Have we had one today? 3 A. No, no, no, I've just got a very bad connetctio
4 MR KAPLAN: Yes, there was a supplemental witrgtasement 4 Q. When Spalena acquired the parent company &f,NR
5 of Mr Ehlers that was emailed to the Tribuhaing the 5 Mr Marshall came to Kigali and was on the gidbas CEO
6 first break today. 6 above you at the company for that limited qukof
7 THE PRESIDENT: Alright. 7 time; correct?
8 MR HILL: Just to be clear, for the Tribunal, teahe one 8 A. My services were terminated as soon as Imetuto
9 we were directed to provide dealing with thegeration 9 Rwanda, so | never really reported to Mr Malish
10 agreement. 10 Q. Soyou're suggesting after the Christmaskiattne
11 THE PRESIDENT: Oh, yes, yes, no, I've have $ia&n 11 end of 2010, you didn't come back to Rwanmd# March
12 Thank you, yes. 12 or later, when you were terminated?
13 MRHILL: Mr Ehlers, you were the former managitigector 13 A. I can't remember the exact dates, but | khawent for
14 of NRD, or Natural Resources Development Rizan 14 an eye operation. | went to South Africadoreye
15 Limited, weren't you? 15 operation. | had a cataract in my one eyetlaat was
16 A. Yes, that's correct. 16 removed.
17 MR HILL: Now, if you wait there, Mr Cowley, whacts for 17 Q. So, as you understand it today, do you abegdrom
18 the Claimant, is going to ask you some qomsti 18 the point where Spalena acquired the pammpany of
19 A. Sure. 19 NRD, you and Mr Marshall spent virtually e in the
20 Cross-examination by MR COWLEY 20 office together because you were away faryan
21 MR COWLEY: Good afternoon, Mr Ehlers. 21 operation and when you came back you wereeiliately
22 A. Good afternoon. 22 terminated?
23 Q. l'would like to pick right up with the questito 23 A. Yes. Thatis as | remember it. In the mbtluat
24 confirm, you began in the position of mangglivector 24 | was in South Africa, we might have spokgrebephone
25 in June of 2010, working for Starck, or watkfor -- 25 or emails, | can't remember all the dethils,we did
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18:28 1 have communication. 1831 1 answer he was giving rather than beingfut
2 Q. And Mr Marshall instructed you before you raad and 2 A. Sorry, | didn't hear that. Is that a quesfmmme?
3 were informed of your termination, that yoosld not 3 THE PRESIDENT: Mr Ehlers, if you wish to add sdiiey,
4 be returning to the country in order to work - 4 please do so.
5 A. Correct. 5 A. Oh, what | wanted to say, this letter was ghtuo me
6 Q. Let me just finish the whole question -- 6 and Mr Quam told me to sign it because thene\still
7 A. Correct. 7 monies owing to me, and | signed it. He saithing
8 Q. You should not be returning to the countrgrider to 8 can proceed if | don't sign it, so | signeid ithe
9 continue working for NRD; correct? 9 hope of getting my severance package.
10 A. Correct. 10 MR COWLEY: Now, you say that you had a positidthe time
11 Q. Nevertheless, you came back to Rwanda; ¢@rrec 11 that the company owed you a specific amoumtomey for
12 A. Correct. 12 services already; correct?
13 Q. And that's when you were informed of youmieation; 13 A. Yes.
14 correct? 14 Q. And you say that in your witness statemeortect?
15 A. Correct. 15 A. Yes.
16 Q. Canl ask that C-173 be brought up. Nowgkimg to 16 Q. And now you just described being told thabifi sign
17 ask you preliminarily, Mr Ehlers, | want tetg 17 it, you'll get severance, an amount for leguwi
18 an understanding of, given the device yarevhat is 18 A. Well, maybe I'm not using the right termirgfo If
19 it that you can see in terms of a documetttstbheen 19 I sign it, | will get the money that was ogito me.
20 brought up? 20 Q. Now, you'll agree, sir, that of all the doeunts
21 A. I can see the "Natural Resources Developnragtit down 21 attached to and referenced in your threeesn
22 to "This resolution being adopted by unanisnou 22 statements, you don't attach any documemtich
23 written ..." 23 a statement that the company owes you manegfvices
24 Q. Thank you. Very descriptive. Can you séelsrge 24 already provided as of March 5th, 2011, leesb
25 enough print to actually read it? 25 provided to this Tribunal; correct?
Page 141 Page 143
18:29 1 A. Yes. 18:33 1 A. |can't remember exactly what | put inréghéout ...
2 Q. Okay. Are you familiar with that documentdarcould 2 | think in my statement | did say that thei@swnonies
3 ask FTI -- 3 owing to me. | can't remember exactly.
4 A. Yes. Yes. Yes, | have read it before. 4 Q. | asked a poor question if you thought thaehlnt you
5 Q. Andif you scroll it down. Scroll it down itle bit 5 didn't say it in a statement. Let me ask it
6 further, please, I'm sorry. Is that your sigme at 6 differently.
7 the very bottom, handwritten signature? 7 Do you recall when you signed various eés
8 A. Yes, on 5th March, that is my signature. 8 statements that there were exhibits, otheurdeats,
9 Q. And you understood when you were signingait jfou 9 documents from the company or somewhere télseyou
10 were acknowledging being provided noticehan tiate 10 reference in your statement, but they wererotise
11 that you were terminated as managing direftbiRD; 11 existing documents?
12 correct? 12 A. Ohyes--
13 A. That's correct. 13 Q. Yes.
14 Q. Now -- 14 A. -- (overspeaking) as | recall.
15 A Ifl-- 15 Q. And you'll agree that while your witnessesta¢nt says
16 Q. If I may ask questions, I'm sure if there is there 16 that you signed this thinking that it's bessathey had
17 something that you need to follow up on iteorto 17 to pay you money and that's why you signetiat you
18 address whether or not that's your signatur&at 18 did not actually provide a copy of any docatagon
19 day? 19 between you and the company or you and argiseen
20 A. No, that is my signature. It was broughtri@ by 20 which a claim as of March 2011 had been decued that
21 Mr Quam -- 21 money was owed to you; correct?
22 Q. Thank you. | just wanted to make sure yoa'thave 22 A. That's right.
23 anything else to say in answer to my lasstpe 23 Q. And nevertheless, when you signed that seatem
24 I'll continue, please. 24 acknowledging termination -- well, let messimething
25 MR HILL: | wonder if the witness could just fgh the 25 different, | apologise, I'll withdraw thategtion as
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18:34 1 | started it, I'll return to it in a monten 18:37 1 you were keeping it for a period of tierrect?
2 But if we could scroll back up, can we firom that 2 A. Yes, what did you -- | didn't hear that lashtence?
3 you read the statement that is there befgrengj? 3 Q. Certainly, Il ask it again. You understood,
4 A. Yes. 4 after March 5th, 2011, having signed this deent, that
5 Q. And you'll agree that when you read it, yatogrnised 5 you were going to hold that laptop with a# th
6 that the statement itself doesn't say: anddhgpany 6 confidential information and company informoatit may
7 acknowledges that it owes you money curreanty will 7 have had on it as of that day, you were gtorfgpld
8 8
9

pay it; correct? that for some period of time; correct?

9 A. That's correct. A. That's correct.
10 Q. As of March 4th, the day before you signési frou 10 Q. And what you say in your witness statementds were
11 believed you were -- excuse me, that wasypoarded, 11 going to hold it until the company made goacaying
12 let me start over. 12 you an amount you said was owed; correct?
13 As of March 4th, 2011, you were the margg 13 A. No, | didn't specify an amount, but | was tirgj for
14 director of NRD; correct? 14 my ...
15 A. Yes. 15 Q. I'm sorry, you did freeze there. | don't\nbl'm
16 Q. And you understood and believed that, defipitsale 16 the only one who didn't hear your answef lassume
17 of the parent company from Spalena to -- excoe -- 17 everybody didn't, so I'm going to ask yovejpeat that
18 you understood and believed that despitedteeof the 18 last answer.
19 parent company from Starck to Spalena, yositipn 19 A. Please, just do the question again?
20 didn't change on the day of the sale, yoaiesd in 20 Q. Okay. When you maintained the laptop, wten y
21 the same position with the same respongisilit 21 continued to hold it, you thought you werengdo hold
22 correct? 22 it for a period of time to see if you werédpsome
23 A. Correct. 23 money by the company that you thought yoewer
24 Q. And you understood as part of your positisaughout 24 expecting; correct?
25 as managing director, you had a company-ovaptdp; 25 A. That's correct.

Page 145 Page 147

18:36 1 correct? 18:39 1 Q. But will you agree with me, sir, that atpoint did
2 A. Just please repeat that. You broke up. 2 you ever document, before or after that daye lis the
3 Q. The entire time you served as managing diréatdNRD 3 money | am owed, so it has to be paid befoteget the
4 you had a company-owned laptop; correct? 4 company laptop back?
5 A. That's correct. 5 A. That's right, | didn't submit any documentatio
6 Q. And you used that to do company business asgirey 6 | merely told Mr Quam: | will return your commers and
7 director; correct? 7 stuff once I've been paid.
8 A. That's correct. 8 Q. And you didn't specify a figure?
9 Q. And I don't want to be pedantic and ask indetgil, 9 A. ldidn't specify an amount, but | was on awas on
10 but can we agree that as managing directohgd the 10 a contract, so if it was so much per montispamuch
11 ultimate responsibility for the day-to-dayecgtions 11 per week, or per day, | had never submitteitheoice
12 below chairman, below the highest authootyttie 12 to NRD.
13 company, you had all the other responsigdlieind 13 Q. And you'll agree that, because you were hgldnto the
14 everybody else in the company ultimately regabto you 14 company records, including access to whaiesoll or
15 first; correct? 15 employee information was on your laptop astianaging
16 A. That's correct. 16 director, you'll agree that documentation yloa had
17 Q. And as a result of that, a lot of confiddrd@mpany 17 also didn't include some line items somewtteat
18 information, employee information, other ggrthat you 18 specified an amount owed to you?
19 would have to come across to carry out those 19 A. No. No, I didn't. | can't remember exachiyt | do
20 responsibilities, you had access to on yajptop, 20 not think there was payroll information oe tomputer.
21 correct? 21 That was kept by the accounts department.
22 A. That's right. 22 Q. Okay, if I could draw your attention backhe body of
23 Q. And so you knew when you were retaining, ingldnto 23 the text that starts "Whereas", it purpartstate
24 the laptop after March 5th, 2011, you haot ®f very 24 that the company is taking some action asualtrof
25 confidential important internal company imfation and 25 this document, and it stated --
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18:41 1 A. Canyou just excuse me, please, for ataindust -- 18:44 1 that those were very serious allegatiodsyau

A. We were talking about that paragraph "Whereas"
MR COWLEY: Right, and you'll see the referendesé that

Q. Mr Ehlers, | don't know if you are speaking bu
A. Sorry, no, | didn't agree with the allegatidgs

2 my little dog has entered the room. Let nteh@ga out 2 understood them to be serious allegationsiaggdu.
3 of here, okay? Please. 3 I'm not suggesting that that meant you said

4 THE PRESIDENT: Yes, you're not allowed to havgsdim the 4 (overspeaking)?

5 room! 5 A. Oh, yes.

6 A. Thank you, I'm back. Can you see me? 6 Q. I'msorry, | spoke over you and | did not m&an

7 THE PRESIDENT: Yes, sir. 7 A. Yes. | --1didn't agree --

8 8

9 9

10 in setting up why the company is taking thectfic 10 | knew that these were the allegations that -
11 action identified below, it's because, adooytb the 11 Q. You're frozen, so I'm hoping and waiting that
12 company, your return could cause great haurtimet 12 A. Okay. Can you hear me now?

[EEY
w

13 company and otherwise acted in breach df, rlasyou
14 see that?

15 A. Iseethat.

16 Q. And we could all see that it doesn't spetiéye's

Q. The problem is, | think we're only hearingtpaf it.

A. Can you hear me?

THE PRESIDENT: We can hear you. Let's carry daur
image is frozen but your voice is not.

B
o g

17 what we say he did, or can do that constttitese 17 MR COWLEY: Hearing the allegations at that timade you
18 characterisations, it doesn't say it theveect? 18 very angry, didn't they?
19 A. Yes. 19 A. Please repeat that? You also broke up a bit.

N
o

20 Q. Butyou knew at the time that this was deéideand you
21 signed it, you knew what -- the reason wigydbmpany
22 was saying it was taking this action, becéuseas

Q. Sorry. Hearing the allegations that weradpenade as
the reasons for this action made you angnyect?
A. Well, | -- they were rather unexpected. dn't say

NN
N

23 reported to you; correct? 23 | was angry, they were unexpected and otlteoblue
24 A. Yes. 24 from Mr Marshall.
25 Q. And Mr Marshall, and perhaps others, letkmow that 25 Q. And it's your testimony that they didn't angmu?
Page 149 Page 151
18:43 1 what was reported to you was based on wasit 18:46 1 A. Ohyes, | was upset. Angry.

2 characterised as an investigation by peopleebalf of 2 Q. I'mgoing to put aside the allegations, atléar the

3 the company. They came up with certain infidiam that 3 time being, and let's say, regardless of shr@ht

4 they said in the company's position met these 4 and who is wrong about those specific allegsatil'd

5 definitions and they communicated those tolyatithey 5 like to focus on what we do know the compaatietd to

6 didn't put them in writing; correct? 6 you about and what was on the table, so takspe

7 A. Sorry, I'm not quite following what you're &gl there. 7 your limited time with the company before fagin

8 Q. The -- what was reported to you as the reasass- it 8 terminated after Spalena bought it. So caagvee

9 was also explained to you that they were basesbme 9 that among the responsibilities you held wisésving
10 people on behalf of the company doing whey th 10 in the role of managing director was to marthag other
11 considered to be an investigation. It looikeal 11 employees of the company?
12 background facts and it had certain allegatio 12 A. Correct.
13 correct? 13 Q. And as a result of the role of having all atteer
14 A. Yes. Yes, that's correct. 14 groups, all the other operational departmamtisgroups
15 Q. And those allegations were communicated tooyally at 15 within the company all reporting ultimatedyytou,
16 least one time before you signed this; right? 16 either directly or indirectly, you understoamlir
17 A. Yes. 17 position to be both the internal voice arafaf the
18 Q. And -- 18 company to its employees, and external tadinemunity,
19 A. But-- 19 didn't you?
20 Q. Idon'twantto dwell too much on specifigallhat it 20 A. Yes, | did.
21 is, but | wanted the record to be clear ybatknew 21 Q. Could | ask that C-176 be brought up, please?
22 what the company was talking about, evenghdahis 22 Sorry, I'm just trying to catch up to ywith
23 document doesn't say it. So thank you forgithat. 23 a version that | could open and read thatigelenough
24 Moving past that, | would like to focus those 24 for myself. That is the wrong one. No, raylf, not
25 allegations as you understood them. Ittddesay 25 yours.
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18:48 1 You're familiar with having seen thiatement by 18:52 1 Q. Pascal? Is that who you referred to,danbPascal?
2 Valery Mpongo before; correct? 2 A. I can't remember -- Innocent's surname wasedvimp and
3 A Yes,yes, | sawiit. 3 then Bernard Ndolo, he was also one of tlee sit
4 Q. And in your witness statement you addres€tanants' 4 managers.

5 description of how this factored into a dewmisio 5 Q. Okay, take your time. Familiarise yourselfhihe
6 terminate you; correct? 6 email as much as you need to, my questiomisraore
7 A. That this factored into a decision to terménate? No, 7 high level than the details of the individua¥ou
8 | wasn't aware of that. 8 will agree that this email chain --
9 Q. Okay. You addressed the allegation that Glatexmake 9 A. Yes.
10 about the meaning of this statement alreadywitness 10 Q. --is discussing an issue that at least gm@ople
11 statement; correct? 11 thought was becoming of growing import amengloyees
12 A. Yes. 12 of NRD?
13 Q. And other than taking issue with the fact fhaerican 13 A. If I remember correctly, this was about aaygte
14 lawyers erroneously associate the name Valithy 14 statement, or a genocide mentality, whichsry
15 a female, for which we apologise to Mr Mpongmu, in 15 serious thing in Rwanda.
16 reviewing this, did acknowledge that in fati had 16 Q. Fair enough, and | appreciate I'm goinglittla bit
17 an altercation, a physical altercation withMpongo; 17 different direction than you, so just focusl
18 correct? 18 I'm trying to establish is, do you agree that email
19 A. That's correct. 19 chain related to something that was goingroong
20 Q. And you admit becoming physical and strikin; 20 employees of the company?
21 correct? 21 A. Yes.
22 A. Yes, | did. 22 Q. Ithink you said "Yes"; is that correct? Yioore.
23 Q. And Mr Mpongo was an employee of the compeasrect? 23 A. Yes, | did say "Yes".
24 A. That's correct. 24 Q. And then | want to focus on the last emaith@chain,
25 Q. Would you agree, sir, that for any compaoyave 25 the email from you in which you start by sayi
Page 153 Page 155

18:50 1 a managing director who has going forwasgonsibility 18:54 1 "I have seen this over and over ag@hrese people
2 to manage all the employees and ultimately lzasay 2 cannot work together. They need a white petso
3 over all their various altercations and isswigs each 3 supervise them. Zuzana get me the white lsbéft who
4 other, to cross the line and physically strike 4 speaks English."

5 an employee as part of your own judgment esadine 5 I'm going to leave that for a moment dreht
6 that can't be permitted? You can't have somado 6 I'm going to ask that the second doc thaliéddor
7 would exercise their role, their authorityntioue to 7 before, C-177, be brought up. Do you recagthis
8 be managing director, once that happens; caragree 8 email?
9 with that? 9 A. Could you just expand that? Yes. It's vegry
10 A. Yes. 10 faint.
11 Q. Can |l ask that C-178 be brought up, and C-177 11 Q. Isthere any way, FTI, that you could --
12 Now, looking first at C-178, and becailsgy/'re 12 A. No, it's a bad copy to start with.
13 side-by-side, please let me know now, arg ldrge 13 MR BRODSKY: I'm attempting to pull up a cleacepy. It
14 enough for you to read at all? 14 might help a little bit but not much.
15 A. No, they're very small. Could | see 177%firs 15 MR COWLEY: If not, then give up and -- | thinkcan speed
16 Q. My mistake, | should have recognised yoware 16 up by reading because it's short.
17 a different device. 17 FTI, shall | just read? Oh, sorry.
18 Could FTI please close C-177 so we cakerial78, 18 A. Please, justread it.
19 and we will do this one at a time -- so ifiyszroll 19 Q. Isthat better?
20 down to the bottom we can see what C-178'ss. 20 A. Sentence by sentence. No, it's still reladig.
21 an internal email chain, and the ultimatgestitof 21 Q. Letme try it a different way. Focus notvamat you
22 a handful of emails was the reaction thétatson at 22 can't read, but I'm just going to tell yomsodetails
23 which Mr Pascal was at the centre appearbd gyowing 23 of this because I'm only trying to estabifsfou
24 in import to some employees; correct? 24 remember it. If you say you remember itt'shall
25 A. Yes, Innocent was our supervisor on Nemba. 25 | need to know and | can ask you anothertiures
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18556 1 The email is actually dated the dégrafou signed 18:59 1 MR COWLEY: Isn'tit accurate to say that frtim time you
2 the document we looked at a moment ago, yaitisis 2 were fired, you immediately focused on howeb
3 email on March 6th, 2011, the subject is "ésstaised 3 Rod Marshall back for his view, how he treated, and
4 by Julius", it's to Rod Marshall, and it says: 4 terminating you?
5 "I faintly heard that you said that Julazsd that 5 A. No. No. No. Ithink -- no, | don't agreetivthat.
6 I was aware of all the issues that he wagybsicused 6 I think -- | would say that you are referritag
7 of. | have told you many times when you havearing 7 the licence application | put in for Nemba.
8 with anyone especially a Rwandan get all trégs 8 MR COWLEY: Mr President, | am going to move on to
9 together these people are natural born liars." 9 a different topic. It is right at the timeyant to
10 That's the first sentence of the emaiad on 10 recognise that.
11 that date. Do you recall the email and vithaas 11 THE PRESIDENT: Yes, could you just assist meabse
12 talking about? 12 I have had some difficulty in following thelevance of
13 A. Ohyes, yes, yes. | recall that very well. 13 this, unless all this cross-examination fentwhat we
14 Q. So can you agree with me, sir, that Mr Mdtsha 14 lawyers call cross-examination as to créslitat
15 chairman, once exposed to your viewpoint, and 15 what it's been?
16 understanding how that would impact and piztin 16 MR COWLEY: Exactly.
17 filter into interactions with the employeéddtas 17 THE PRESIDENT: | see. Very well. Well, we wilbw break
18 company going forward, simply had no choigetb 18 until tomorrow morning. I'm sorry, Mr Ehletsut we'll
19 terminate you because he could not leaverythe 19 have to request you to come back tomorrgwifcan do
20 position of managing the employees of NRQ#h gbu 20 S0.
21 agree with that? 21 MR COWLEY: Mr President.
22 A. No. |can't agree with it. | can't agre¢hvthat. 22 A. Sure. Sure.
23 Mining is a -- it's not an easy business] of 23 MR COWLEY: Mr President --
24 course tempers do fray, and | did lose mytnwith 24 THE PRESIDENT: And in the meanwhile, it's on@of rules
25 Valery, and what | was trying to say to Mrristall is, 25 that you mustn't talk about the case over the
Page 157 Page 159
18:58 1 if he has a hearing, just get all theigsupresent. 19:00 1 adjournment. I'm sure that won't causeamny
2 Q. And I'm not quibbling with that, sir, | wascigsing on 2 distress.
3 something a little bit more high level. 3 A. No, I haven't spoken to anybody in Rwanda atias
4 A. Yes, I'm listening. 4 case.
5 Q. Having been exposed to your viewpoint aboaitidture 5 THE PRESIDENT: Thank you very much.
6 of people, and understanding that you'rerigliabout 6 A. | can't remember having contact with anyone.
7 employees of the company -- 7 | want to say one thing before we go loé t
8 A. Correct. Correct. 8 subject.
9 Q. --that with that viewpoint, you simply cantet 9 THE PRESIDENT: Yes.
10 permitted to be the voice and face of NRDit 10 A. Mr Valery Mpongo contacted me about five isrmaonths
11 employees or with the community; that it dyrmgould 11 ago, wanting to know -- he said he was nothénDRC
12 not be permitted. Can you agree with thew@i 12 and could | buy any minerals from him. Soribt as
13 A. Well, that was -- no, that was Mr Marshatfsnion, 13 if, you know, from the -- we're certainly net don't
14 not mine. 14 think if he hated me he would have approachedo buy
15 Q. Isn'tit accurate to say that to this dayngostill 15 minerals. So | didn't have a chance tolsaty t
16 very angry at Rod Marshall? 16 But, anyway, we can carry on talking torow.
17 A. I'msorry, I'm angry? 17 THE PRESIDENT: Very well, have a good evening.
18 Q. Yes. 18 A. Thank you, good night.
19 A. You're breaking up. I'm angry at Mr MarsRalk that 19 THE PRESIDENT: Good night.
20 what you're saying, I'm still angry at Mr daall? 20 Right, we shall adjourn until tomorroNot
21 THE PRESIDENT: That is what he is saying, yes. 21 tomorrow, until Monday.
22 A. No, no, no, no, I'm not angry with him. &ged on in 22 It was going to be tomorrow, but it's going to
23 Rwanda for quite a few years after this. Hshangry 23 be tomorrow.
24 with him. 1just, you know, he's just -sitlo 24 (7.02 pm)
25 concern of mine. 25 (The hearing adjourned until 12.00 pm on
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