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12:01 1 Thursday, 24th June 2021 12:04 1 this, not to wait for computer equipment from FTI, but
2 (Transcript times are British Summer Time) 2 instead to plan to be at his house so he knows he is
3 (12.01 pm) 3 safely inside, however late this gets. Mr Harrison is
4 THE PRESIDENT: | gather there is a bit of housekeeping? 4 back. If he could come back on. And that would require
5 MR COWLEY: Thereis. Well, actually, Mr Hill, did you have 5 a workaround instead of what people are familiar with
6 something that you announced as needing housekeeping 6 and used to for the standard 360 camera and stream. It
7 discussion? 7 would be a more limited projection from some angle, from
8 MR HILL: No, I don't think we've had confirmation that we 8 some corner in the room where he is testifying to
9 can upload those documents, but other than that, | don't 9 capture as much of the room around him.
10 have anything. 10 THE PRESIDENT: Yes.
11 MR COWLEY: Okay. So I'm going to ask Mr Harrison to go gn 11 MR COWLEY: But that's all he can offer as an alternative.
12 video. He can explain the details better, and certainly 12 THE PRESIDENT: One possibility might be that the
13 if we're going to start talking about potential next 13 Respondents would be able to arrange for an official to
14 steps to address the situation, Mr Harrison is going to 14 be present with him while he is giving his evidence.
15 be the person manning the phones to try to make that 15 MR COWLEY: Well, we haven't raised that and whether that
16 happen. So | would like him to join in the discussion. 16 would be of any concern to him, so | don't want to speak
17 | could say | understand through Mr Harrison that we 17 for him and just say (overspeaking).
18 have an issue with the next witness, Mr Buyskes. The 18 THE PRESIDENT: No, no.
19 computers that were to be -- computers and camera 19 MR COWLEY: Again, you know, until FTI gets a picture from
20 equipment that were en route that we talked about 20 whatever the second device is that he'll use as a camera
21 yesterday, have not -- at least they have not arrived, 21 to stream, | can't report how much of the room is
22 | don't know if they're in process beyond customs, and 22 covered.
23 I'm not sure anybody here knows that. 23 THE PRESIDENT: Okay. If we could be updated when we hgve
24 So they may arrive shortly, but they're not there 24 our first break, in an hour and three-quarters or so, of
25 now. So as we go into this morning, we wanted to report 25 the position, and if it's possible to do some
Page 1 Page 3
12:02 1 a new concern in addition to waiting for that equipment| 12:06 1 experimentation to see how the thing works in the
2 to arrive, and Mr Buyskes, as a reminder, as we pointed 2 meanwhile, that would be a help but anyway --
3 out yesterday, he is the next witness. 3 MR COWLEY: That's fine, I'm not -- I'm sorry to speak over
4 Because we're also dealing with reporting to the 4 you.
5 witnesses, including Mr Buyskes, that while the schedulg 5 So what you're saying is, don't tell Mr Buyskes that
6 looks like it's moving back a little bit, he raised 6 it's agreed he can go home at some point today, stay
7 a concern that there is a 7.00 pm hard curfew. You 7 home and wait for his turn to be called; to wait still
8 can't be out, it is subject to arrest, very concerned 8 further where -- outside his home, and he was planning
9 about having to leave the office where he was planning 9 all along to go to another office where the computer was
10 to do this, you know, at 6.00 to be home in time, you 10 being delivered for all this to happen. So the message
11 know, and know that he's in before the curfew and can't 11 to him right now that Bryan should deliver is hold to
12 be out. So he asked us, you know, how can he wait at 12 the plan until we tell you otherwise?
13 that office and know that he could leave? 13 MRHILL: Can I justinterject. If it helps at all, | know
14 To address these two things, Bryan started talking 14 | have run on a bit with Mr Marshall, and | will be,
15 to Mr Buyskes about the fact that he has computer 15 I think up to an hour this morning, | hope a bit less,
16 equipment in his home, not the same, obviously. 16 but then | intend to be quite quick with Mr Buyskes, so
17 THE PRESIDENT: If you are relaying what Mr Harrison ig 17 I don't think he should feel worried that there's going
18 going to tell us, let's have Mr Harrison tell us. 18 to be a sort of two-hour cross-examination or anything
19 MR COWLEY: I'm sorry, he just left, | think to take a phone 19 like that, and | would have thought, given the timeframe
20 call. He just ran out of the room so | assume he's 20 of the curfew, there isn't any difficulty anyway, unless
21 getting a phone call from somebody. 21 Mr Cowley intends to be much longer in re-direct than is
22 Mr Buyskes has a laptop at his house. This is 22 on the timetable.
23 a detail: he has a phone or a laptop with camera 23 THE PRESIDENT: Right. Well, the answer is that Mr Buyskes
24 capability also at this house. He would like to plan 24 should try to make arrangements for the best way of
25 not to go to the office where he was expecting to do 25 giving his evidence in the absence of receiving the
Page 2 Page 4
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12:07 1 equipment, which is in limbo at the moment, and whether | 12:11 1 It's recorded there that, based, presumably, on what was
2 it's at his home or whether it's at an office, | don't 2 being said to him by you at the time:
3 think matters too much: he'll have time to get home 3 "Daniel agreed that this was unfair to NRD."
4 after his evidence, providing it's not going to take him 4 And then we also have a statement a little lower
5 more than an hour. 5 down that:
6 MR COWLEY: Right. The office where this was expected where 6 "Daniel said that the RDB agreed that the BVG
7 the equipment is being delivered, Mr Buyskes reports as 7 investors would be compensated because their concesgion
8 being an hour commute from his house. That is what 8 had been illegally expropriated and the State had a deb
9 caused him to raise a concern with Mr Harrison. 9 to them."
10 That's -- we're passing it on. | can't speak for him 10 That is not an accurate record, is it, or anything
11 and tell him that Mr Hill assures that it won't be 11 actually agreed by anyone on behalf of the RDB?
12 a problem and say that then he's okay with that, because 12 A. He gave us along explanation about how it had been
13 he's telling us, I'm just reporting it. 13 illegally taken from us and they had not followed any of
14 THE PRESIDENT: Yes, well, we are flexible. We want the 14 the administrative procedures in doing so, and it was
15 best arrangement possible for giving his evidence. If 15 primarily at the instruction of Dr Michael.
16 that's better done at the office, then we could give him 16 Q. And you knew, didn't you, that Mr Nkubito wouldn't ha
17 a guarantee that if he's not finished, we'll stop at 17 been authorised to make statements of this kind on
18 6 o'clock so he can get home, but the alternative is to 18 behalf of the RDB?
19 do it from his home. | understand Mr Hill has got no 19 A. | absolutely knew that he was instructed to make thosg
20 objection to that in principle. So let's leave it to 20 statements to us by the RDB.
21 him to try and sort this thing out at his end over the 21 Q. Andthe RDB have never accepted, and it's not the cag
22 next hour or so. 22 that the BVG investors had had their concession
23 MR COWLEY: Mr Harrison will work with him as best as 23 illegally expropriated; that's correct, isn't it?
24 possible with that instruction, Mr President. 24 A. Of course not.
25 THE PRESIDENT: Very well, let's move on then. Let's have 25 Q. And if that had been the case, you would have pursued
Page 5 Page 7
12:09 1 Mr Marshall back. 12:12 1 a claim for the BVG investment, and you never have, h
2 MR WATKINS: Okay, we are bringing the witness in now. 2 you?
3 MR RODERICK MARSHALL (continued) 3 A. We had reached a gentlemen's agreement on how thig
4 Cross-examination by MR HILL (continued) 4 to be handled at that time. Mr Nkubito was bringing it
5 MR HILL: Mr Marshall, I'm going to go to a new documen{ 5 up again because he thought it was so manifestly unfair
6 now, which is C-101, if that could be pulled up. Now, 6 and he and others in the RDB were putting together
7 on its face, this document is a minute of a meeting at 7 a proposal about how to compensate us for that illegal
8 the RDB, and it purports to be a minute of a meeting 8 expropriation.
9 with a junior person at the RDB, Mr Nkubito. Now, this 9 Q. And thatis -- the evidence you've just given is simply
10 is not a RDB minute, is it? 10 untrue, isn't it?
11 A. It doesn't look like it. 11 A. No, of course not.
12 Q. No, it's prepared by someone on your side, isn't it? 12 Q. Now, can we go to bundle C-100. This is a notificatior]
13 A. | believe it was. 13 to Mr Gatare under the bilateral investment treaty, and
14 Q. Now, there are some statements on the second page ¢fthe 14 you request informal consultation and negotiation, and
15 minute. | just want to have a look at those. And 15 you considered at that point, didn't you, you had
16 | just want to look, in the penultimate paragraph, the 16 a claim based on the failure to award long-term
17 last sentence -- 17 licences; yes?
18 A. I'would like to correct you that Mr Nkubito was the 18 A. No, we were trying to get some form of communication
19 spokesman for the RDB at that time, not a junior 19 and we were trying every tool that we had to try to get
20 officer. 20 Mr Gatare's attention. As | said, there's only five,
21 Q. Well, that's not accepted, but we've heard that 21 maybe six mining companies in the industry; we couldn
22 evidence. Can we look at -- 22 understand why he was refusing to meet or even
23 A. That's what his business card said and that's what he 23 communicate with us.
24 told us. 24 Q. Well, you're articulating, aren't you, a right to
25 Q. Can we look at the last -- the penultimate paragraph. 25 consultation on the basis you have a claim under the
Page 6 Page 8
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12:14 1 bilateral investment treaty? 12:16 1 finish and make whatever arguments you want later.
2 A. We were trying to provoke him into some communicatipn 2 THE PRESIDENT: | understood it to be an answer to your
3 with us. We were unable to get a meeting with him, so 3 question, Mr Hill --
4 we were trying to use any tool we could, as | had been 4 MR HILL: Well, in that case I'll --
5 doing for three years, trying to provoke any sort of 5 THE PRESIDENT: -- which was as to what was the reason, fand
6 attention to the problem. 6 he was saying, as | understood it, that others were in
7 Q. Could you go to C-107. This is a letter from you, or 7 the same boat, but they weren't being denied the right
8 an email from you, to Mr Niyonsaba, who is going to be 8 to tag.
9 one of our witnesses who we will see later, and 9 A Yes.
10 Mr Niyonsaba is a senior representative of the iTSCi 10 MR HILL: Well, can |, in that case, rephrase my question.
11 Pact programme, isn't he; yes? 11 What | meant to say, and I'm sorry if | got the
12 A. No, he's an employee of Pact, and he has some also 12 question wrong, what | am trying to suggest to
13 responsibility to the ITA, but | don't know what that 13 Mr Marshall is that what's said in the letter is
14 is. He is the head of the purported iTSCi tagging 14 inaccurate because he's representing to Mr Niyonsaba
15 programme. 15 that he is being refused tags because he doesn't have
16 Q. Exactly. 16 a long-term licence, but Mr Imena was in fact refusing
17 Now let's look at the second paragraph. You say: 17 you tags because you didn't have any licence, not just
18 "Minister Evode continues with his recent argument 18 a long-term licence, any licence. And I'm suggesting
19 that 'because NRD does not have a long term mining 19 the letter was inaccurate. And that's the question
20 licence' he refuses to provide NRD with a 'tag 20 I'm asking you to answer.
21 manager'." 21 A. | disagree with that characterisation.
22 And you pick up the point again in the next 22 Q. Now, you then go on to say, in the next paragraph:
23 paragraph: 23 "We have begun legal procedures to claim against the
24 "Obviously the argument that he refuses us a 'tag 24 Rwandan Government for expropriation damages under the
25 manager' because we do not have a ‘'long term licence' |s 25 Rwanda-US bilateral investment treaty."
Page 9 Page 11
12:15 1 disingenuous." 12:18 1 So although you said a moment ago in answer to myf
2 Now, that's a complete distortion, isn't it? 2 guestion about the consultation, you just said that was
3 Mr Imena's point was not that you did not have a 3 trying to provoke a reaction, you were in fact telling
4 long-term licence; it was that you did not have any 4 Mr Niyonsaba you have begun legal procedures to claim
5 licence, despite being asked to apply for one. 5 against the Rwandan Government for expropriation, argn't
6 A. We were in the same position as all of the large-scale 6 you? Yes?
7 mining concession holders. He had singled us out anI 7 A. No, this is the same approach that we were trying with
8 refused to provide a tag manager. A tag manager is the 8 the Minister. The reason -- there's no instance in all
9 person -- 9 of the activities with the iTSCi programme where somegne
10 Q. No, that's not at all an answer to my question. Let's 10 has been denied a tag for -- without being in breach of
11 just focus on my question. What you say in this letter, 11 the programme. We were never in breach of the
12 this email, is inaccurate, because Mr Imena was not 12 programme. So what | was trying to do was provoke
13 refusing you tagging on the basis you didn't have 13 a response from lldephonse on the same basis that he
14 a long-term licence; he was refusing you tags on the 14 addressed the problem. He had no right to allow the
15 basis you didn't have any licence; correct? 15 Minister to withhold the tags.
16 A. That's not true, because all the concession holders afe 16 Q. Isuggest what this shows you is you did consider you
17 being treated the same except we were singled out ar{d 17 had a claim for expropriation because you are telling
18 not able to get tags (overspeaking). 18 lldephonse, who is not a member of the government, that
19 Q. Now, you know this is not an answer to my question. 19 you have that claim; yes?
20 What you're digressing onto now is your -- 20 A. No. lldephonse is breaking his own internal rules, and
21 A. No, you're asking -- 21 I'm trying to alert him to the fact that he, as the head
22 Q. --what you say is your right to a licence. 22 of Pact, is breaching iTSCi rules by allowing us to be
23 MR COWLEY: Sorry, respectfully, Claimants object to that 23 denied tags. It was an absurd situation, we were the
24 argument and statement. We believe it is responsive pnd 24 only people that were treated this way. We certainly
25 we believe you shouldn't be cutting it off and let him 25 expected them to resume issuing us tags.
Page 10 Page 12
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12:19 1 Q. Now, can we go over the page and look at the penultimai®:23 1 had to look elsewhere. It may well have been coming
2 paragraph. You deal there with security personnel and 2 through our concessions, but not that we knew about. \\e
3 protecting the assets and you say: 3 weren't seeing signs of it.
4 "For what comfort it may give you, we have not had 4 Q. Now please go to C-038. This is Mr Imena's notificatid
5 any reports that any minerals have come into the NRD 5 on 19th May 2015 of the decision that the information
6 concessions from the DRC. As you know, there would :I:e 6 you provided of your application meant that your
7 no economic incentive for such minerals to come from the 7 application did not meet the requirements, and what he
8 DRC into our concessions." 8 says is:
9 So you were explaining to Mr Niyonsaba that from 9 "Reference is made to our letter ... requesting you
10 your perspective, there weren't minerals coming into 10 specifically to submit, among other things, detailed
11 your concession from the DRC; correct? 11 proposals with clear timeframe for work plans and
12 A. Yes, but | have to give you the context of that. He and 12 business plans for the period of the licences your
13 | had been talking about whether our concessions were 13 company applied for as well as proofs and documents
14 being used as part of this large-scale movement of DR( 14 supporting your applications.”
15 minerals coming into Rwanda. | wanted to assure him 15 And he says:
16 that in a quasi custodial role we had not seen any of 16 "Upon review of the documents you submitted, it wag
17 that happen. It was still coming through other 17 determined that the information did not meet the
18 mechanisms, through other concessions, but still not 18 requirements ..."
19 through ours, even though we did not have tags. Our 19 And he says:
20 custodial function was working. 20 "Considering the fact that, it is for the third time
21 Q. Could you just go to your third witness statement at 21 that your company has been requested to submit complete
22 paragraph 13. You are dealing there with the 22 application files, but failed to do so, despite
23 consequence of refusing tags, and you say in the second 23 forbearance shown by the Ministry. |, unfortunately,
24 half of the paragraph dealing with: 24 regret to notify you that, due to the reasons stated
25 "Claimants could not confirm who was tagging at the 25 above, the Ministry is not able to grant mineral
Page 13 Page 15
12:21 1 Nemba Concession and other concessions." 1 licences to your company [NRD] ..."
2 Do you see that? And then you go on to say: 2 Then over the page he asks you to hand over the
3 "Based on these communications, it is my 3 mining perimeters.
4 understanding that minerals were being tagged as 4 It's right to say, isn't it, as he says in the
5 originating at NRD's Concessions even though tags wgre 5 letter that you had been asked three times to provide
6 denied to NRD and NRD was not conducting mining 6 complete information; correct?
7 operations. In order for this to happen, Respondent had 7 A. No, we had not. We had been asked to submit additiopal
8 to be issuing tags to someone for minerals coming fro 8 information on several occasions. We could not get any
9 somewhere. It was not NRD's minerals being tagged, |and 9 verbal, normal kind of communications through a meeting,
10 very likely the tagged minerals were smuggled from the 10 so all we could do was interpret whatever questions wefe
11 DRC and Respondent tagged them as if they originatgd 11 being asked. We thought that was very unfair. We had
12 from NRD's concessions." 12 fully performed. We had an application which had been
13 Now, that is the opposite point to the one we see in 13 reviewed, we had had an agreement which had been
14 your email to Mr Niyonsaba at the time; correct? 14 negotiated, the language of the agreement we had
15 A. No, they're apples and oranges. We were not seeinglany 15 negotiated and the reason this was particularly
16 minerals being tagged in our concessions at all. Therg 16 upsetting was not just that: we're not willing to grant
17 are miners who live in villages in the concession and ip 17 a licence, we're not even willing to sit down with you
18 their backyard they are literally mining. Where the 18 and talk about either the requests for information or
19 tags were coming from that were used to tag those 19 what the language of a long-term concession licence
20 minerals, or -- and this was in response to a request 20 could be. So we never even got to talk about what
21 because they believed there were large-scale mineralg 21 covenants or representations or warranties or anything
22 coming into the concession and being tagged from 22 that would be in a long-term licence agreement. So we
23 somewhere, so the general question we were being agked 23 were being cut off based on a wholly new application
24 is by what -- how were minerals from our concessions 24 process that nobody else was being subjected to. It wal
25 being tagged, and as far as we knew none were, and $0 he 25 puzzling.
Page 14 Page 16
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12:26 1 Q. And it's right to say, as he says in the first 12:29 1 an expropriation and that that has already prompted
2 paragraph, you had not provided, as requested: 2 a request for settlement under the bilateral investmept
3 "... detailed proposals with clear timeframe for 3 treaty; yes?
4 work plans and business plans for the period of the 4 A. Well, we were still trying to provoke him. We had np
5 licence, as well as proof and documents supporting your 5 other basis on which to say, other than "Please help
6 application." 6 us", this was our only possible argument. So | had Qeen
7 We went through that yesterday; correct? 7 using it for three years and | continued using it until
8 A. Itakeissue with it. | disagree that we had not 8 2016.
9 provided that information. 9 Q. And if you go on to the next page, you say:
10 Q. Now canwe goto C-112. 10 "the investors in NRD do not understand the purppse
11 A. But this is particularly upsetting in the context that 11 of Minister's Notification Letter or how it relates to
12 the bailiff was continuing to -- without 12 the ongoing Atrticle 23 ‘consultation and negotiation'
13 documentation -- plunder our assets, and we had nojway 13 discussions:
14 of being able to stop it, so we were very upset. 14 "1. The Notification Letter appears to be written
15 Q. SoifyougotoC-112, and go to just - if we go to the 15 as if the Minister is not aware that settlement
16 third page of the exhibit, that's your response on 16 discussions are ongoing between the investors in egch of
17 25th May. Now, picking up the bottom paragraph on 17 NRD and Bay View Group ... and the RDB ... under
18 page 1, you say: 18 Article 23 of the Bilateral Investment Treaty regarding
19 "This Notification ... appears to make little sense 19 the expropriation of the business of NRD and Bay View
20 given that more than one year ago the Minister 20 Group."
21 expropriated the same mining concessions." 21 Then you go on to say at paragraph 3:
22 So you took the position, didn't you, that the 22 "The Notification Letter appears to misrepresent tie
23 concessions had in fact been expropriated more thaf 23 circumstances..."
24 a year previously? 24 You say:
25 A. No, as you can seg, it's highly rhetorical. I'm trying 25 "The fifth paragraph of the Notification Letter
Page 17 Page 19
12:27 1 to provoke a response from a minister, Gatare, who| 12:30 1 states that NRD must ... 'proceed with the closure of
2 completely refused to meet with us, although he kep 2 your operations... within a period of 60 days ..." As
3 telling the US Embassy that he would meet at any tirhe. 3 you are aware, the NRD mining concessions were
4 | waited outside his office, Zuzana waited outside. 4 effectively closed by the Minister's actions more than
5 We were trying to get any basis for a conversation, 5 18 months ago and formally expropriated by action of the
6 because unlike all other processes in Rwanda, we had 6 Minister more than a year ago when the mines and NRID's
7 simply been cut off, roughly about the time beginning 7 offices were seized."
8 with not being able to get tags but then with the 8 So you are making it clear that you regard the final
9 seizure of our business. 9 decision by Mr Imena as irrelevant because, as you say]
10 Q. Well, you're saying in this paragraph, if you look at 10 the concessions have been expropriated more than one
11 the next part of it: 11 year previously; yes?
12 "It was due to this expropriation and the Minister's 12 A. No. Again, you know, it's the only tool that | have to
13 unwillingness to discuss this matter that, two monthg 13 be able to provoke change. For example, in June of
14 ago, we requested settlement negotiations..." 14 2014, the mines and offices were given to Ben Benzingg.
15 So your position quite clearly is that there has 15 We point out that, you know, we could have this reviewed
16 been an expropriation and you have already requested 16 internationally, and then the government changed its
17 settlement negotiations under the BIT; yes? 17 mind and gave them the concessions back to us.
18 A. I'msorry, it disappeared on me. Where are you reading 18 So this is the only tool we have. We can't threaten
19 from? 19 something else. So all | can do is continue to threaten
20 Q. Just still at the bottom of paragraph 1 -- sorry, at the 20 that this procedure could begin, and hopefully that it
21 bottom half of the page: 21 would provoke the government into being fair and
22 "It was due to this expropriation and the Minister's 22 treating us like all the other long-term concession
23 unwillingness to discuss this matter that, two monthg 23 holders and give us the concessions.
24 ago, we requested settlement negotiations..." 24 As you know, you know, it was -- there was not only
25 So you are taking the position that there has beern) 25 no handover, there was no negotiation, nobody would talk
Page 18 Page 20
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12:31 1 to us. We knew that they were frozen. We knew that | 12:34 1 We get a letter, you say: here's what you have to do,
2 they were undecided about what to do and only 2 here's the information we want. We provided the
3 in September did we get our offices 3 information as we understood it was meant, or if it
4 back, September 2015. 4 wasn't available to us, we'd noted that it was in our
5 So we knew that there was every chance that the 5 offices. And then without any negotiation or any
6 government was going to turn around and do the right 6 discussion, which is completely contrary to any practice
7 thing, but without being able to threaten some legal 7 in Rwanda, you say: you failed. And you've repeated the
8 proceeding, they were -- all | could do was either this 8 word "failed" over and over again, which is simply not
9 or say: please, give us our concession back. 9 true.
10 Q. Canwe look atitem 5. You say: 10 Q. Mr Marshall, that characterisation of how you respondéd
11 "The Noatification Letter falsely summarises the 11 to the application and the repeated requests for
12 discussions to date between NRD and the Ministry for the 12 information is entirely unrealistic. We've seen what
13 'long term mining licence'. The third paragraph of the 13 information you provided and what you declined to
14 Letter says that NRD has been requested to submit 14 provide. We've seen that you didn't even apply on
15 complete application files but failed to do so ..."' For 15 a concession-by-concession basis and we've seen that you
16 many months NRD has requested meetings (or, indeed] any 16 simply ignored the request to show financial substance
17 communication) to discuss the so-called 'application 17 of the people behind NRD. So it's not as if you made
18 files' and the Ministry's --" 18 a realistic attempt to meet the application process, is
19 A. That's what I'm talking about. Exactly that. 19 it? Being fair?
20 Q. "-- proposed change to our existing agreement. Pleas¢ 20 A. Inmy seven and a half years living full-time in Rwanda
21 review the correspondence between NRD and the Minigter 21 | was never aware of any licensing or process where
22 to see why the Minister's statement is false, or at 22 information was being requested by a Minister or
23 least grossly misleading. In particular NRD continues 23 Ministry, which was not accompanied by direct oral
24 to ask why the 2006 agreement has been unilaterally 24 conversation about what was it that was wanted and what
25 terminated by the Ministry (as representative of the 25 format it should come.
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12:33 1 Rwanda Government) and what compensation will be pajd t2:36 1 Q. Can you go -- sorry -- can you go to your supplemental
2 NRD's investors in respect thereof." 2 witness statement. | mean your second supplementall so
3 Now, we have in fact, in the last day or so, we have 3 it's your third witness statement, at paragraph 16.
4 reviewed the correspondence between you and the 4 Now, you deal there with various dealings that you
5 Ministry, and it's fair to say that in this letter you 5 say you have had with the military, and you say:
6 are not engaging with what you've been told, which is 6 "Although the long term licences should have been
7 that you failed to take your opportunities to provide 7 granted without my helping the Rwandan military,
8 a compliant application; correct? 8 | believed that providing these services only increased
9 A. No, this is a wholly new application process, as far as 9 my chances that NRD, in which | was an investor, woyld
10 we can tell, created just for the purpose of not 10 get the Licences in a more timely fashion. The fact
11 communicating with us, as if a decision had been made t¢ 11 that | was providing these services in 2015, while the
12 have us lose all of our licences and assets. 12 're-application’ was under review by Rwanda, led me to
13 Parallel to this so-called re-application process 13 believe that Rwanda would soon grant NRD the licendes.
14 that nobody else was subject to, the bailiff is going 14 I did not think that the Rwanda military would continue
15 around and stealing our trucks -- and | say stealing, 15 to solicit my help if Rwanda did not intend to grant the
16 not just seizing without documentation, because we nevel 16 long term licences, as they were required to do.
17 got them back, we don't know where they went, we have o 17 Through my dealings with the military, | believed that
18 basis on which to know what they did with any of the 18 Rwanda valued me as a good partner."
19 equipment that they were stealing on an ongoing basis. 19 Now, I'm not going to spend much time on this
20 All we could see was we came, we made an investmert, 20 evidence because | don't accept it's material at all,
21 and here on the one hand the bailiff is seizing 21 but just to be clear, all you are saying on this
22 everything without documentation, there's no police 22 evidence is that you thought that the work you say you
23 protection, and on the other hand, there's 23 did with the military increased your chances. That's
24 an application process which nobody else in our category| 24 what you say; yes?
25 is being subjected to, and there's nobody to talk to. 25 A. lwas invited to Rwanda to give advice, both legal andl
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12:37 1 business advice on any number of topics. By the time | 12:40 1 Evode was 28 years old with virtually no geology or
2 2010 came around, | was asked specifically to focus on 2 mining experience. He was fulfilling somebody's order.
3 procurement issues and issues which were of topical 3 But what that was, we don't know.
4 interest, either to the DMI or to General Kabarebe abouf 4 Q. After these letters you didn't have -- you had a number|
5 procurement. 5 of further meetings with Mr Imena, didn't you?
6 Did | think that made me a suitable long-term 6 A. Never.
7 partner for Rwanda? Absolutely. | thought that -- 7 Q. His position you did meet with him, you and
8 | was being complimented all the time, they would call 8 Ms Mruskovicova, and his position remained that you h3d
9 us up for even administrative corrections on letters 9 no licences and your operation should be closed;
10 that they were sending out where they wanted to have e 10 correct?
11 or Zuzana check it. It was something that we were doing 11 A. After the letter of May 19th he refused to meet with us
12 in addition to our charitable work to make us good 12 and his staff refused to meet with us. Never met him
13 corporate citizens in Rwanda. 13 again.
14 Q. And you don't identify in this witness statement any 14 Q. Canyou go to R-025. This was a letter sent to you by
15 assurances or promises from the military that they were 15 Mr Imena in June 2015 asking you to cooperate with thg
16 going to somehow help you with your licence, do you? 16 technical evaluation team, checking for compliance with
17 A. No. We were with them virtually every day and they wgre 17 mining and environmental compliance in connection with
18 certainly every day assuring us that we would be getting 18 your exit. You didn't in fact cooperate with that
19 the long-term licences. 19 process, did you?
20 Q. If you had had assurances you would have said so in dne 20 A. I've never seen this letter before these proceedings.
21 of your witness statements, wouldn't you, and you 21 It certainly was not delivered to us at the time. There
22 haven't? 22 was a procedure where they would call us up if there was
23 A. | believe | have. But I've been saying it over and over 23 an important letter. They did with regard to
24 again. 24 the May 19th letter. They never called us again. We
25 Q. Well, you've been saying it over and over again in your| 25 never got another communication from them, period.
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12:38 1 oral testimony, but the way you deal with it in your 12:41 1 Q. This letter was sent in the same way as other letters
2 witness statement is here and all you say is you 2 that you plainly did receive because you have exhibited
3 believed these services increased your chances? 3 them and you did receive this letter and you were awarg
4 A. We followed instructions from the US Embassy and from 4 of it; correct?
5 military personnel. From the military personnels' 5 A. Absolutely untrue. On what basis do you say we receiyed
6 position, the people in the Mining Ministry were really 6 it? There's no stamp. Did you look at the logs?
7 both youngsters and/or corrupt, and so they were 7 | don't believe you have even looked at the logs. You
8 repeatedly asking me to be patient, not to do anything 8 didn't indicate you knew what | was talking about
9 precipitous because that's not the way Rwanda works. 9 before.
10 Q. And you're not suggesting to the Tribunal, are you, tha 10 Q. Now, in July 2015, you instructed Norton Rose Fulbright
11 you thought you were entitled to some special treatment 11 to pursue claims against Rwanda under the bilateral
12 that other investors didn't get because you had some 12 investment treaty, didn't you? Yes?
13 relationship with the military? 13 A. I'msorry?
14 A. Special treatment? How do you mean special treatment? 14 Q. InJuly 2015, you instructed Norton Rose Fulbright to
15 Q. Well, as | understand some of the arguments you are 15 pursue claims against Rwanda under the bilateral
16 saying today, it seems to me that you thought you were 16 investment treaty?
17 especially entitled to a licence irrespective of your 17 A. No, | -- at the instruction or suggestion of the
18 objective entitlement to it as seen by the Ministry? 18 US Embassy, they gave me the name of Norton Rose. |l met
19 A. We were entitled to fair treatment, and | don't think 19 with them on a number of occasions to determine what pur
20 anybody disputes that, you know. What we were doing vas 20 options might be if things didn't turn around.
21 trying to be good partners for Rwanda. We expected to 21 Q. You also made a complaint to the US Embassy
22 be there for the long term. We would not have done whhat 22 in February 2016, complaining about your allegedly lost
23 we did. Every step of the way we would ask the US 23 investment; correct?
24 Embassy whether we should or not, that was the reasor 24 A. I'm sorry?
25 the US Embassy gave us as much support as they did. 25 Q. You also made a complaint to the US Embassy
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12:42 1 in February 2016 complaining that you had lost your | 12:46 1 The next week, the government announced in a local
2 investment; yes? 2 newspaper, | believe, perhaps it was in February, of
3 A. I made many complaints to it. | don't recall one 3 atender to come. Then | called up my connections in
4 on February 16th. 4 the military and they said: Rod, you can't come back.
5 Q. Because you have alleged in this arbitration, and you 5 Q. No. That evidence you've given about threats and
6 have said it again today, that you expected until the 6 similar is simply untrue, isn't it?
7 tender process in February 2016 that you would remain in 7 A. You know, it's a terrible question, and | find it
8 control of the concessions and not lose them, but that 8 insulting. Absolutely we filed reports with the police,
9 is not true, is it? 9 with the Embassy, | was repeatedly given death threats
10 A. Listen -- yes, I'm sorry, you're going to have to repeat 10 and its outrageous for you to say that somehow
11 the question because | missed it. 11 I'm making this stuff up. Very inappropriate.
12 Q. Yes. You have alleged in this arbitration that you 12 Q. Ifyou filed reports with the police, why haven't you
13 expected until the tender process in February 2016 that 13 referred to that before in these pleadings?
14 you would remain in control of the concessions and nqt 14 A. They're with the police. They're with the Embassy.
15 lose them, but that is not true, is it? 15 Q. The reality is what actually happened is that Mr Imena
16 A. No. There is a process by which, if the May 19th lettgr 16 did meet with you and Ms Mruskovicova. All you were
17 had been a serious letter and not just a further attemp 17 interested in was trying to get them to -- get him to
18 to negotiate, there is a process by which both sides sif 18 change his mind, and he wasn't prepared to do so, and
19 down, evaluations are made for what contributions hagl 19 you -- it was you who didn't engage in vacating the
20 been made to infrastructure or road building, piping 20 concessions; correct?
21 systems, pumps, this kind of thing which are part of thg 21 A. No. We very much wanted the meeting with Mr Imena. We
22 permanent infrastructure in the local communities. 22 never were able to get a meeting. If we had been able
23 That's the kind of thing that, with regard to other 23 to get a meeting, we certainly would have been trying to
24 long-term concession holders, had been negotiated. 24 persuade him to change his mind. That was our
25 There was a South African company which withdrew, and 25 objective.
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12:44 1 they went through a whole series of these negotiations. 1 The worst possible scenario is for me to have to go
2 | was party to some of them, including tax issues, 2 to ICSID to try to get compensation.
3 severance issues, labour issues. We could not get 3 Q. No--
4 anybody in the Ministry to talk to us, period. So we 4 A. Any possibility of reaching some negotiated settlemeft
5 knew that they were undecided about what was going td 5 was far preferable to what I'm going through now.
6 happen. 6 Q. No, you have made an allegation, and you have repdated
7 The military, all through this period we were 7 it a lot in your testimony, that all hard copy documents
8 continuing to provide consulting assistance to them. 8 were removed from the Kigali office and the computer
9 On September 22, 2015 when the Rwanda military was |in 9 disks erased, but what's actually happened is you have
10 the Czech Republic, that was the same day that they ggve 10 been able to produce very extensive disclosure in this
11 our offices back to us, so we believed that there was 11 arbitration, including hundreds, if not thousands, of
12 some progress being made but we didn't know what it was 12 documents, unsigned letters and spreadsheets, and most
13 because we still had no communications with the Ministyy 13 from the period 2005 to 2014, and you have had very
14 of Natural Resources. 14 extensive access to NRD's documents, haven't you?
15 It wasn't until, | think it's 22nd January, that 15 A. That's very kind of you to suggest that that's possible
16 Zuzana got a call. | was out of the country at that 16 In fact, nearly all of our documents were in the office.
17 moment. Zuzana got a call from a deputy commander gf 17 To the extent, as I've explained, we have a laptop whigh
18 the police, who instructed her, made various threats 18 is capable of holding documents, many documents, many
19 that she would be in prison, and instructed her to 19 hundreds of documents, that's all we had. We didn't
20 inform me that | had made very dangerous people in 20 have any files at home, they were all in the office and,
21 Rwanda very angry, and that | would be killed if | came 21 yes, they were all taken.
22 back. 22 Q. Anditincludes emails to --
23 Q. Now, that evidence -- just whilst you're on that -- 23 A. May | ask you why, if you are complimenting us on odr
24 A. That was our first indication that things were very 24 documents, have you not been willing to provide
25 serious and it was a very different situation. 25 documents?
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12:49 1 Q. Your access includes emails from the period to which yo@2:53 1 "I believe that because of the high investment costs
2 have access; correct? 2 for the mining industry, it is very likely that no
3 A. Yes, I don'trecall how well -- how comprehensive thosd 3 mining company in Rwanda had any taxable income dufing
4 are. 4 this start-up period."
5 Q. Andisn't the reality that you have invented the idea 5 You then say:
6 that there's a parallel universe of documents that might 6 "In fact, | checked informally with the two largest
7 have assisted your case, given that the documents on the 7 mining companies in Rwanda, Rutongo Mines and Gatumba
8 record are inconsistent with your case? 8 Mining, and found that their tax obligations (after the
9 A. No, that's a -- | -- you're really grasping at straws to 9 start-up period) have always been less than RWF 200
10 say that. We had -- at one point we had 3,000 10 million per year. And, please note, these are companieg
11 subcontractors, 300 permanent employees. This was 11 that have nearly twenty times our level of production
12 a large, very expensive, very successful, in its time, 12 and turnover."
13 business. All that disappeared. The mere handful of 13 That was just the point | wanted to pick up with
14 documents we have, because they are on my laptop, is 14 you. Your understanding was that a company like Rutopgo
15 nothing compared to what we had in the office. And 15 had nearly 20 times NRD's level of production and
16 | wish you would talk to the people who were there 16 turnover; correct?
17 rather than making an announcement. 17 A. Yes, | don't know what the period was that | was
18 Q. Can we move to paragraph 40 of your witness statemgnt. 18 referring to when | made that observation, but it's
19 You seek there to draw a comparison in this case betwgen 19 easily checked by Rutongo's production versus our
20 NRD and a company like Rutongo, to whom long-term 20 production.
21 licences were awarded. Can you go to R-107 and go to 21 Q. Now, can we go to paragraph 74 now of your witness
22 page 5. | just want to pick you up on a point at the 22 statement.
23 bottom of the page. You say there: 23 A. Don' forget ours is a greenfield. Rutongo is a fully
24 "In fact, | checked informally with the two largest 24 operational mine; ours is a greenfield site with
25 mining companies in Rwanda, Rutongo Mines and 25 nothing. In the west, completely nothing. In the east
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12:50 Gatumba Mining ..." 12:54
A. I'm sorry, what document is this?
Q. You are welcome to look at the beginning. This is a greenfield site, weren't you?

a letter form you to the Rwanda Revenue Authority A. No, as | say, it had two brick warehouses and it had

1 1 we had two brick warehouses, and that's all.

2 2

3 3

4 4

5 in July 2013, requesting a meeting. 5 some tunnels, but it's not a -- you can't compare it to
6 6

7 7

8 8

9 9

Q. Well, you were saying the other day that Nemba was npt

A. Can | see the second page? (Pause). Rutongo in terms of its operations.
Q. Just to be clear, Mr Marshall, I'm not interested in the Q. No.
content of the letter at the moment on the tax point. A. You walked in and you were fully operational, as they
I just want to pick you up on a particular point you will tell you.
10 make in this letter about Rutongo, so you may not n¢ed 10 Q. No. Paragraph 74. You deal there with the allegation

11 to take time. You can obviously, if you want, but yoy 11 you make about smuggling and you say:

12 don't need to take time reading the letter to answer my 12 "A constant topic of conversation was the amount of

13 question. 13 minerals which were ... brought into Rwanda from the DRC

14 A. Canyou go to the next page, please. (Pause). 14 and sold as Rwandan minerals. This is commonly known in

15 Q. So have you familiarised yourself with what this letter 15 the general mining community to be a very big business,

16 is, Mr Marshall? 16 and sometimes Concession Holders estimated it to be more

17 A. Yes, that's what I'm trying to do. This is back in 2013 17 than three-quarters of all minerals exported from

18 and | don't recollect very much from this interchange 18 Rwanda."

19 Q. Well, why don't | ask my question and then you tell me 19 Can we look at what Mr Niyonsaba says at

20 if you feel you can't answer it without looking at the 20 paragraph 74 of his witness statement?

21 context of the letter? 21 Sorry, | don't mean 74, that's a wrong reference.

22 A. Okay. 22 Paragraph 16 of Mr Niyonsaba, sorry, paragraph 16, angd

23 Q. So my question relates to the bottom of page 5, in 23 it's his -- 16 of his first witness statement. He says:

24 paragraph 7, where you talk about, you say in the firgt 24 "I disagree with the assertion by Mr Marshall in his

25 paragraph of paragraph 7: 25 witness statement that a constant topic of conversation
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12:56 1 at the Mining Investors Forum was the amount of minerpld2:59 1 corporate counsel and that NRD negotiated a settlemennt
2 brought into Rwanda from the Democratic Republic of the 2 with Mr Ben Benzinge in 2008.
3 Congo ... Throughout my time at Pact, we have worked 3 Now, you weren't around with NRD in 2008, were yod,
4 hard to monitor and control smuggling and we have beeh 4 so you're not actually in a position to give evidence
5 successful in doing so. This is clear, for example, 5 about those alleged negotiations; correct?
6 from the reduction in the number of Chinese buyers 6 A. That's what our records show had happened and that's
7 operating in the mining sector in Rwanda. Prior to 7 what we were informed by subsequent legal counsel.
8 2011, when the iTSCi programme started in Rwanda, there 8 Q. Mr Mugisha explains the position in his witness
9 were a number of Chinese buyers operating in the minirlg 9 statement in response to the Claimants' removal
10 sector, most, if not all, of whom did not care whether 10 application that this is not correct and that, in fact,
11 they were buying minerals from the DRC or Rwanda. 11 Trust Law was acting in 2008 for the Zarnacks; that's
12 Following the introduction of the iTSCi system, and 12 fair? Or would you not know?
13 after we started closely monitoring production and the 13 A. Not that I'm aware of. | understood that they were
14 sale of minerals, most of the Chinese buyers left. 14 acting for the company.
15 Today there is only one Chinese buyer operating in 15 Q. You then allege at paragraphs 30-33 --
16 Rwanda." 16 A. (Overspeaking) not the Zarnacks, by the way.
17 The reality, Mr Marshall, is that you have made 17 Q. You then allege at paragraphs 30-33 that after you
18 a number of exaggerated allegations about smuggling flom 18 acquired NRD in December 2010 you continued to rely pn
19 the DRC and a fairer position is to be found in 19 Mr Mugisha and Trust Law Chambers and did so until af
20 Mr Niyonsaba's account; correct? 20 least June 2014, and the meeting in June 2014, you say,
21 A. Thisis a wholly fallacious statement. First of all, he 21 was to discuss the taking of NRD's offices in Kigali by
22 is not a member of the Mining Investors Forum, he has 22 Mr Benzinge.
23 never been to a meeting, I'm not even sure that he knows 23 Now, you haven't produced a single note or diary
24 what the Mining Investors Forum is, to be clear. He 24 entry or SMS message or telephone record or anything [to
25 cannot know what our conversations are. 25 support your allegation about Mr Mugisha's engagement by
Page 37 Page 39
12:57 1 Right now, to give you just -- and bear with me -- 13:00 1 NRD in this period, have you?
2 a very small thumbnail of how absurd his accusation is 2 A ldon'trecall
3 that all minerals sold in Rwanda were mined in Rwanda 3 Q. Well, you haven't produced anything, and the reason f@r
4 There are maybe two companies with investment of larger 4 that cannot be anything to do with not having documentg
5 than $1 million -- two mining companies with investment 5 in the office because you refer to a meeting
6 of larger than $1 million currently existing in Rwanda. 6 in June 2014 which was after the bailiff seized the
7 All the rest are groups of artisans who were required by 7 Kigali office, wasn't it?
8 the government to form themselves into a corporate 8 A. I'm surprised that he's denying that the meeting
9 entity. There are not hundreds of real mining companie$ 9 happened.
10 in Rwanda. Two companies with something more than 10 Q. And if Mr Mugisha really had been acting as counsel tg
11 a million dollars in investment cannot produce 11 NRD, then Norton Rose would have been unlikely to have
12 $800 million in turnover, which is what the turnover in 12 approached him to be an independent legal expert in the
13 Rwanda was last year. | would say 95%. Some of my 13 proceedings, wouldn't they?
14 colleagues say it's 90%. 14 A. That's not a conflict that | would appreciate the
15 Q. Well, Mr Niyonsaba is in charge of the iTSCi programnpe 15 significance of.
16 and on the ground, and his explanation of the productiorL 16 MR HILL: Thank you, Mr Marshall.
17 figures and how they relate to export figures is likely 17 THE PRESIDENT: Over to you, Mr Cowley.
18 to be more reliable than yours, isn't it, Mr Marshall? 18 Re-direct examination by MR COWLEY
19 A. No. 19 MR COWLEY: Thank you.
20 Q. Now let's move on to some points you make about 20 Mr Marshall -- well, FTI, I'm going to ask you to
21 Mr Mugisha, which is just the final area | want to cover 21 call up R-100. Mr Marshall, do you recall Mr Hill's
22 with you. 22 guestions to you on Monday about this document and hjs
23 In paragraphs 28 and 29 of your second supplementd| 23 suggestion to you that your witness statement concernifg
24 statement you allege that at NRD's formation, it 24 Rwanda's solicitation of an investment from you was
25 retained Mr Mugisha's firm Trust Law Chambers as 25 inaccurate?
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13:02 1 A. Irecall that he was asking questions about that; 13:.05 1 investors for investments in Rwanda.
2 | don't recall the questions themselves. 2 Q. And when was the first discussion that you might be o
3 Q. Do you recall giving a witness statement -- in your 3 lead investors in Rwanda?
4 witness statement, do you recall talking about how your 4 A. It would have been at that meeting. Williams was
5 initial investment in Rwanda came to be, who initiated 5 pushing me very hard to pull together US investors to
6 discussions, et cetera? 6 come to Rwanda as a part of my assistance to Rwanda
7 A. Yes. 7 Q. I'mgoing to ask FTI to go to document C-139.
8 Q. And do you recall Mr Hill questioning you and suggesting 8 A. Thatwas -- | think it was April 2003, but | can't be
9 to you that, regardless of what you said, in fact, you 9 sure.
10 were the first person to propose any investment in 10 Q. Do you recall being asked questions about this documgent
11 Rwanda, not the other way around; do you recall that? 11 by Mr Hill earlier in the week?
12 A. Irecall him asking that, and -- | don't know what the 12 A. Yes, but | don't remember what the question was.
13 record shows my answer is, but certainly it was not me 13 Q. That's fine, but this email that's dated December 12th,
14 that initiated that process. 14 2006. I'm sorry, that's the only email. This email
15 Q. Well, my question to you is: what discussions, if any, 15 that we're looking at, December 12th, 2006, says in the
16 did you have regarding the potential investment in 16 from line, "Lmucy". L-M-U-C-Y, that's the best | can
17 Rwanda preceding the email that's been marked as R-1J00? 17 read it; do you recognise that?
18 A. What discussions do | recall? 18 A. Yes, that's Lambert Mucyo. His father was then the
19 Q. I'msorry if I'm not speaking clearly. What discussions 19 Minister of Justice, as | recall. He was working for
20 do you recall having, if any -- 20 RIEPA, the RDB, and he was the one tasked, as
21 A. Yes. 21 | understood it, with pushing us to come and invest in
22 Q. -- about potential investment in Rwanda -- 22 Rwanda.
23 A. Yes. 23 Q. Now, I'm not certain, and if I'm being redundant,
24 Q. -- that were prior to the August 24th, 2005 email that's 24 | apologise, but I'm not certain it was ever explained
25 been marked as R-100? 25 what those acronyms were, so just quickly for the panel
Page 41 Page 43
13:03 1 A. Yes. | was being called every week, sometimes twice| 13:08 1 What are you referring to as RIEPA?
2 a week, by Lambert and others at the RIEPA which ther] 2 A. RIEPA is now the RDB, it's the Rwanda Investment anfl
3 became the RDB, because they were very anxious both{to 3 Export Promotion Agency.
4 get technical support, they had been told by USAID and 4 Q. And what does RDB stand for?
5 the State Department that | could help them on 5 A. Rwanda Development Board.
6 a cost-effective basis, that they had been tasked with 6 Q. When did you first begin communicating with
7 finding US investment for Rwanda because Rwanda wals by 7 Lambert Mucyo?
8 far the largest per capita recipient of the US foreign 8 A. After Williams had -- who had led the delegation to
9 assistance, including military assistance. 9 Boston went back, Lambert contacted me by telephone jand
10 Q. The first communication about the possibility that you 10 said: Williams has asked me to encourage you to comefand
11 might assist with, or yourself be a US investor in 11 invest. His focus was on the investment.
12 Rwanda, who was that communication with? 12 Q. Atabout the time of this email -- this
13 A. That would have been with Williams Nkurunziza who 13 is December 12th, 2006. Compared to this email, how
14 | believe is the current Rwandan Ambassador to England. 14 long before did discussions with Lambert Mucyo begin?|
15 I met him with USAID people in Boston at a series of 15 A. In 2003.
16 presentations that they were doing to try to attract US 16 Q. And as of the time of this email, in December 2006, what
17 investment to Rwanda. 17 was your understanding of Mr Mucyo's position with
18 Q. Who raised the request that you consider investing or 18 RIEPA?
19 helping raise investment in Rwanda? 19 A. I'would guess that he was in charge of investment
20 A. Well, USAID asked me to go to that meeting in Boston |to 20 promotion, so he would have been -- he had a staff of
21 meet with these Rwandan officials and see if | could be 21 people, and he and they, together, were contacting
22 helpful, particularly -- their particular focus was on 22 foreign investors to come for investment. He knew abofit
23 sovereign debt financing where Rwanda had been pushing 23 the work | was doing on giving legal and business
24 them for assistance, and they introduced me to them. 24 advice, although he was not the recipient of that work,
25 At that meeting, Williams pushed me to find US 25 that was for other people. His job was for investment,
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ed

13:09 1 and that's why he kept calling us up. 13:13 1 A. No. Infact, it was reassuring to me because it meant
2 Q. I'mjust asking you to focus again on the from line. 2 that it was not going to get stuck in some oblique
3 You'll see in addition to what | believe | read at the 3 administrative process that people really were making
4 beginning in terms of his initials for his name, it says 4 sure that the things that needed to get done got done.
5 it's a Yahoo.com account; do you see that? 5 Q. What was your understanding about the concession
6 A. Yes. | don't think any government agencies had 6 process, how an investor or potential investor, what
7 government accounts at this time; everybody used priyate 7 process -- | should say an investor or potential
8 accounts. 8 investor -- would follow in order to acquire
9 Q. Atany time did anyone ever express to you a concerp 9 a concession in the mining industry; what was your
10 about you writing to or receiving from government 10 understanding?
11 employees emails using their personal address? 11 A. Well, it was sort of what | was referring to, maybe
12 A. No, it was expected. This was very much a state of 12 inartfully, with Mr Hill. The political decision in
13 flux. The war with Congo had ended in 2003, and no 13 Rwanda was that they needed investment as quickly as
14 they were focusing on economic development. 14 possible because, as a practical matter, the economy w
15 Q. Over the last couple of days, Mr Hill made a number pf 15 on its knees, the war with Congo had just ended.
16 statements to you concerning what he says you must have 16 Although, you know, Congo resources had been able to
17 expected, based on reading various documents that hp was 17 for much of the war, the Rwandan economy was in
18 looking at and asking you to look at at the time. Do 18 a shambles. Very few companies operating, very few ja
19 you recall those statements and Mr Hill's questions? 19 available -- it has improved somewhat, but not a great
20 A. Irecall being irritated that | was -- had not added 20 deal -- so they had to do very practical things, and
21 additional language, but I'm sorry, | would have to be 21 that was the basis on which they went to the investors
22 asked one by one. 22 and said: look, we need investment, we need it now, we
23 Q. Alittle bit different. I'm sorry | asked 23 don't want to wait for a long-term mining licence act
24 a poorly-worded question. 24 pursuant to which we can negotiate some details, we ne
25 Do you recall from time to time in Mr Hill's 25 you guys to start hiring people, to start functioning,
Page 45 Page 47
13111 1 guestioning to you he made statements about what he 13:15 1 to start operating immediately, and please accommoda|
2 thought was reasonable for you to believe or expect, 2 us, please help us. Absolutely you will be getting the
3 based on a written document? 3 long-term concession licence, and it was on that basis
4 A. Yes, in virtually every question. 4 that we and all the other investors at that time made
5 Q. Now, I'm going to ask you to look at the content of 5 the investments they did because it was at the specific
6 C-139. Did a message like this from -- what, if any, 6 request of the Rwanda Government.
7 effect did a message like this from Lambert Mucyo haje 7 Q. Andin terms of pursuing -- well, this suggests that
8 on your expectations of the importance of the written 8 what you might -- what step you might take in order to
9 documents and policies and letters compared to 9 pursue an investment in a Bisesero concession, and wel
10 conversations? 10 know from your testimony there was a period of time wh
11 A. Well, | knew both from this letter, but | knew it 11 BVG did have the Bisesero concession. What steps did
12 before, that Rwanda was trying to find its legs and haf, 12 you take, high level, generally, and briefly, what was
13 you know, an official procedure, but then they had 13 done by you to pursue and obtain the Bisesero
14 an entirely separate procedure on how things actually 14 concession; what procedures did you follow?
15 got done. Not in every case, but in many cases. Thaf's 15 A. They came to us and they said: look, here's a list.
16 why here, for example, he's saying: look, you don't hgve 16 They were -- at that time REDEMI was the State agenc
17 to go through the RIEPA,; just write to the Minister of 17 which held all of the large-scale mining concession
18 State in charge of water and mines. That was not 18 licences, so it was like a -- it was a State company,
19 an unusual example for how they were running the 19 all the properties were in the name of the State and
20 government at that time. 20 they were identifying suitable partners for each one.
21 Q. And did it raise any concerns for you to follow 21 And | don't know what the political calculations
22 Mr Lambert's advice on how to pursue a potential 22 were, it was not explained to me, but in the end, the
23 investment in a concession compared to whatever wrftten 23 ones that | had been looking at, as you can see in this
24 policies there may have been with regard to 24 list, Rutsiro, Gatumba, Nemba and Mara, those were
25 privatisation or RIEPA generally? 25 entities that the State agency had said: look, these are
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13:17 1 particularly attractive, won't you apply for these? We| 13:20 1 experience in obtaining the Bisesero concession, that
2 will help you, you don't need the mining experience, we 2 process to have consisted of, that you called
3 have hundreds of years of mining experience here on the 3 collaborative or discussive, what was it actually?
4 ground, but we need somebody to bring assets, to brirjg 4 A. The -- I'm embarrassed to say that | can't remember thg
5 liquidity in order so that we can do what we know how|to 5 last name of the man who was the head of REDEMI at {hat
6 do well. Those licences were chosen for other people 6 time, but it will come back to me.
7 and | never knew what those calculations were and thgy 7 He gave -- | went numerous trips to Rwanda to talk
8 weren't explained to me. 8 about this and to give other ad hoc advice on issues
9 What they did is they said: look, we would like you 9 that were problematic for them at the time, which we'd
10 to take Bisesero, it's large, it has some good deposits, 10 had some experience in. The meetings that I'd had at
11 very spread out, very poor, it would enable you -- 11 REDEMI, which is the state agency which owned all the
12 you've asked to be able to do some charitable works, 12 concessions, it was being run by a very senior
13 that would be a suitable location for that activity as 13 geologist, a very charming guy, very reassuring, walked
14 well, so we would like to offer this to you and please 14 me through the process, explained that not only did we
15 start bringing economic activity as soon as you can, and 15 not have mining experience, but at that time, none of
16 we promise you, you will have the long-term concessign, 16 the companies who were coming to invest had mining
17 from day one you will be treated as long term concessjon 17 experience.
18 holder which is a defined term by statute, but the 18 Rutongo people, they were a defence manufacturer.
19 agreement will have to come later because we're not 19 HC Starck is a refinery, it doesn't do mining anywhere
20 authorised to be able to give it to you now, and | and 20 in the world. We were all coming into it, even the
21 the other entities who also became concession holderg 21 biggest entities, were all coming into it with the
22 accepted that indulgence. 22 understanding that we were accommodating a country ip
23 Q. Okay. Now, did you take steps to raise investment? 23 need and we thought both that we were doing the right
24 A. Yes, | went back and worked out with family and friends 24 thing and that they were providing the technical
25 and people that | knew, and we -- well, sorry, once we 25 expertise to be able to assure us we were going in the
Page 49 Page 51
13:18 1 had been awarded the concession by act of cabinet] tH&m22 1 right direction but, of course, we would bring in
2 I began collecting funds, my own funds, and funds frpm 2 geologists and other mining experts as the process went
3 other people that | know personally, all of them, and 3 along.
4 explained the story and why | thought that this was npt 4 So, no, there were no mining companies among Us.
5 just a good investment but a good thing to do, and 5 They were all investors, as | say, a defence
6 I came back here to Boston and we started, myself gnd 6 manufacturer, a minerals processor in HC Starck. The
7 others associated with our group, started collecting 7 Zarnacks were a plumbing company from Germany. So they
8 mining and mining support equipment for shipment aver 8 were looking for what they saw as good and vital
9 there. 9 partners who would have the interests of the country
10 Q. And was the entity that you used to do that, is that 10 first. And we --
11 BVG? 11 Q. Just to reorient you slightly, and | appreciate your
12 A. Yes. 12 description of who was involved in their own processes,
13 Q. Now, in terms of the process -- 13 but focusing on the answers to Mr Hill's questions,
14 A. Sorry, we created BVG just for this purpose. 14 where you suggested that in some of the written
15 Q. Thank you. 15 documents what was being asked or described to you is
16 In terms of the process you described, and | askedl 16 what you needed to do, you said was not the process as
17 for it as a high level because the Bisesero actual 17 you knew it typically, the collaborative process of
18 negotiations and details of them, I'm not trying to get 18 discussion, and I'm just asking you to describe not the
19 into because it's not ultimately an issue in this case, 19 details of what was said and what terms you negotiated
20 but do you recall that in your answers to questions from 20 about Bisesero, but how the process worked that you
21 Mr Hill, you talked about what was being discussed ih 21 characterise as contrary to what you saw in letters
22 certain letters was not the -- sometimes you used th¢ 22 about your NRD process. What was your experience with
23 word "collaborative" or sometimes you used the word 23 the typical process? Please describe it. What did it
24 "discussions" that were typical as a process. | would 24 include?
25 like you to explain what you considered as your 25 A. Whenever -- this is a very small community, so what wa
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13:23 1 surprising to us about the later negotiation is there 13:27 1 just focus on trying to clarify and describe the varioys

2 was not the kind of discussions that had started from 2 types of tax liabilities you came to find out over time

3 the very beginning, and it's those discussions which 3 were owed or claimed to be owed.

4 gave us the reassurance that this was going to be 4 So, as of this time, when you're still in a position

5 a mutual effort, you know, that it's not a process of 5 of negotiating the deal and hadn't come into ownership

6 confrontation: ah, you failed because you didn't have 6 of NRD in any capacity, what did you understand to pe

7 this toilet in such and such a location. It was never 7 referred to as these tax liabilities that were accepted

8 like that, it was never like "gotcha”, until much later 8 from this representation in this certificate?

9 when obviously, | think other political factors had comg 9 A. There were two categories. The only tax liabilities
10 into play. 10 that | am aware of were from the Starck period; they
11 Q. Sticking to what it was, | apologise to interrupt your 11 werllll
12 answer to my own question but | wasn't trying to broaden B s
13 the scope of the question by letting you know when you B s
14 used those terms, I'm not trying to talk about those H s
15 other letters yet, | don't want to be that repetitive, . _

16 because we will come to some of them. H s
17 What was your experience with what you characterise H s
18 as the collaborative process? Can you describe somq of B D
19 the collaboration that went on in connection with H D
20 obtaining the Bisesero concession; what did it involve? . _
21 A. There was no -- there was virtually no discussion abdut B D
22 what we should or needed to do. It was their assurange 2 e
23 that they would provide us with all the technical B DS
24 support and manpower and -- these are hard-line, harfl B D
25 veins to mine, and they have been doing it for H s
Page 53 Page 55

13:25 1 100 years, they know how to do it, nobody can do it 13291

2 better than them. 1 B
3 People do make mistakes, that's why you have to haye 3 Starck had made the argument: look, they're
4 supervision, that's why you have to have personal 4 contractors, they have no expectation of collecting
5 protective equipment, but it was always a friendly and 5 social security ever from Rwanda. There was lots of
6 this is how we need to get this done as if we became 6 speculation that the Rwanda tax office was just being
7 part of the system, not as if we were somebody to be 7 aggressive in trying to claim for taxes that weren't
8 regulated from afar. 8 actually due, but whatever that was, that was one issue
9 Q. Now I'm going to ask FTI to bring up C-068, which is the 9 The other related issue was for -- and | don't know
10 stock purchase agreement with Spalena. 10 the genesis of it, but the tax office made the claim
11 A. Again, | only want to remind everybody that there's 11 that: you've paid casual workers, in other words, for
12 a non-disclosure agreement for these for the purposes gf 12 you know -- the function in many of the mining areas wds
13 whatever publication comes later. 13 that you would make a payment to somebody for doing p.
“ 14 specific thing, like cutting the grass around the

H DS 15  headquarters office: okay, well here is 500 francs, and

H B 16 the person who gave them the 500 francs would write dpwn

H D 17 | paid 500 francs, but he didn't take down the name of

B B 18  the person who he had paid that money to, and the tax

19 A. Yes. 19 office was arguing with Starck that those people also

20 Q. Over the course of your questioning over the last couple 20 should have had social security tax deducted from thos¢

21 of days, there was a handful of times where various tax 21 casual payments, and all of them were very, very small,

22 liabilities of the Starck and pre-Starck era were 22 but it added up to a real number over the course of

23 mentioned, and | just would like to try to, as opposed 23 several years.

24 to just go into all of the topics that were being 24 Starck is an exceptional, conscientious German

25 discussed when those issues were raised, | would like t¢ 25 company, really have a first rate reputation. From
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1331 1 everything | knew about them they never were trying fo13:34 1 back to us when the issue of whether you own the company
2 do a tax dodge, this was a legitimate dispute between 2 and you own your licences is real or not and then we'll
3 the tax office and NRD. By the time we got there, 3 resolve the issue, we'll come and do a proper audit whep
4 they -- Anthony Ehlers when | met him, and | say | met 4 you have your offices back. They were auditing the
5 him | think in maybe July or August we started 5 books that were in the offices; we didn't have them.
6 cooperating together in this cooperation, in 6 Q. Solwant to pick that apart just a little bit so that
7 late August, early September, he always explained this 7 we actually have the timeframe of what you just covereq
8 as something which was not a serious dispute and that 8 just a little bit clearer, so if you bear with me,
9 there really was no obligation to the tax office. 9 | just have some very specific questions.
10 So for reasons | don't know, he signed 10 You said that you arrived in Rwanda in January 2011
11 an acknowledgment that there was a tax due of -- and 11 did I hear that correctly?
12 | forget what the number was -- but we went to the taj 12 A. After the purchase -- we purchased it December 23rd
13 office -- immediately before Anthony Ehlers left for 13 2010, NRD, and we arrived after Christmas, the second
14 Christmas he signed this letter without permission from 14 week of January, for example.
15 the company. We asked the tax office. They said: of}, 15 Q. Soyou meant you arrived at NRD in January 2011 as
16 of course, no, that's not binding, we'll come in and do 16 manager of the company at that time?
17 a proper audit to determine whether there's a tax 17 A. Right. This was a NRD -- Bisesero continued, BVG
18 liability or not. Fine, please do. 18 continued on its own. There was no problems with that
19 For reasons which | don't know, the tax office was 19 This was specifically a NRD problem from the Starck
20 repeatedly delayed in bringing that audit. They did 20 period.
21 some perfunctory work, but it was not a proper audit. 21 Q. Understood, I'm just saying that the acquisition
22 Again, we're still talking about the period 2008 to 22 happened in 2010, but you came into the company as
23 2010, not before and not after, and that's why these 23 manager on the ground?
24 numbers seemed so absurd to us, because it's hundrgéds of 24 A. Right.
25 thousands of dollars. 25 Q. Isthat what you're referring to?
Page 57 Page 59
13:32 1 So when we got there they asked us to make atax -{ 13:35 1 A. Two weeks later. Yes.
2 so this is January 2011, we've arrived after Christmas. 2 Q. And you mentioned Mr Ehlers leaving at Christmas.
3 They said: please pay a deposit of 120,000, 140,000, 3 | just want you to be very clear: Mr Ehlers left NRD for
4 something like that, which we did, and the same 4 Christmas in that intervening period, Christmas 2010, o
5 principle with the social security office, roughly the 5 a different year?
6 same amount of money. With the expectation that they'te 6 A. No, he left late November. He had some health problems
7 going to come in and make a determination of whether gny 7 and had to go to South Africa, as | recall. So he
8 amounts are truly due. 8 was --
9 As far as we know -- certainly they never did 9 Q. I'masking you to put a year on it?
10 an audit to be able to make that determination. Two 10 A. In 2010, November, he had to go to South Africa, but e
11 years had gone by, they had sent staff over 11 stopped off in Bratislava to talk to me and other of our
12 periodically. They did not complain that our staff were 12 investor group to push us to invest in this company.
13 not cooperating. There was just -- | don't know if it 13 Q. Did he ever return to NRD?
14 was a lack of capacity or the wrong people who didn't 14 A. No, he never returned to the NRD offices because then we
15 have the skills, something was going wrong. After two 15 found out about his illegal conduct.
16 years we sat down with them and they said: look, you 16 Q. Just trying to put a timeframe on it. All I'm focusing
17 know, we are willing to agree that you hold on to our 17 on right now is the time that these discussions
18 deposit but you've got to do a real audit, you've got to 18 happened?
19 understand what these amounts are and whether there 19 A. After November he never returned.
20 really is a tax due, and they agreed and they said fine, 20 Q. You mentioned two issues, and then you also mentiongd --
21 but that was 2014. 21 you went further and mentioned discussions about
22 So with Ben Benzinge's claims of owning the compary, 22 resolution of them and where they stood. I'm just
23 everything froze. We never had any further negotiation. 23 trying to slow down to bring clarity to this because we
24 They said to us, and I think -- you'll have to ask 24 talked about it at different times. | want to make sure
25 Zuzana, | think we have it in writing -- please come 25 everybody is clear how they all fit together in what you
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13:37 1 described -- 13:40 1 you had certain information, or an ability to say
2 A. Yes. 2 certain things. We've covered that.
3 Q. --so please bear with me. You mentioned having 3 But the question | would like to ask, and please
4 discussions with the tax office about the casual workefs 4 answer focusing on this: did you ever go back, have [the
5 issue and making a deposit. What time period did thgt 5 discussions with the tax office at any point in time,
6 discussion occur? 6 and resolve either of these issues?
7 A. |believe it would have been in January 2011. 7 A. We went back many times. They're not good at audlits.
8 Q. Okay, and was the deposit made at that time? 8 They don't have capable staff who do them in a way|that
9 A. Yes. 9 would be acceptable to a European or an American
10 Q. Whose money? 10 company. They know the shortcomings, they know fhat
11 A. My money. Our money. 11 things had to be improved and they are upgrading their
12 Q. "Our" being who? 12 skills. So that was really the reason that it took so
13 A. Sorry, the NRD investors group. 13 long. They held onto our money, our deposit, during
14 Q. And through what entities? So, in other words, your 14 this whole period, but no, that audit -- those audits
15 investor group, the same group that was BVG? 15 did not take place in a professional manner. Little
16 A. Yes. 16 pieces of them did, where certain information was
17 Q. And did you put that money in using the same Spalepa 17 established, but not to resolve either of those issues|
18 stock ownership that you talked about with Mr Hill on 18 Q. Mr Marshall, I'm going to apologise. | asked
19 the first day when you covered the topic of this 19 a poorly-worded question because | was trying to accept
20 purchase? 20 that the discussions continued through 2014 where you
21 A. Asinvestors we were making periodic contributions gut 21 brought us in the answer to a prior question in which
22 of our pocket to the company, and we kept it straight 22 the tax department from -- in Rwanda said: you can pnly
23 among our group. 23 come back and talk to us when it's clear that you owp
24 Q. At this time when you had the discussion, in 24 the concession.
25 January 2011, is that also the time, approximately, when 25 A. Right. Right.
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13:38 1 the deposit was made? 1341 1 Q. So after that did you ever have any further discussions
2 A. Yes. 2 about resolving these tax issues?
3 Q. Now, you said there was the social security issue that 3 A. No. No.
4 expats -- and that you said there was also a deposit of 4 Q. What happened to your money in both escrows, in both
5 a similar amount made to the social security office -- 5 accounts?
6 A. Yes. 6 A. They're still there. They're still there. Well, unless
7 Q. --to hold for final resolution; correct? 7 they've absorbed them, they still have our deposits.
8 A. Yes, correct. 8 MR COWLEY: Mr President, | wonder if this would be -- well,
9 Q. What time period? 9 I can tell you from what | plan to ask I'm going to be
10 A. Itwas also January, it may have been February. We were 10 moving on to a different question than those two
11 trying to understand the financial condition of the 11 accounts. So this might be an appropriate time to
12 company and there were some of these big ticket bills 12 break.
13 that had to be paid right away. 13 THE PRESIDENT: Very well. A good time to break. We'll
14 Q. And was the deposit made at the social security office 14 break for half an hour.
15 and you talked about? 15 MR COWLEY: Thank you.
16 A. Yes, the deposit is made in the name of the NRD at the 16 (1.42 pm)
17 social security office. 17 (A short break)
18 Q. Approximately what time, what time period? 18 (2.13 pm)
19 A. InJanuary/February 2011. 19 THE PRESIDENT: Is there any more housekeeping to be dong in
20 Q. Okay, and what money was used, whose money? 20 relation to what's happening in Rwanda at the moment?
21 A. ltwould have come from -- the money came from mysglf 21 MR COWLEY: I'm going to ask Mr Harrison, who has had the
22 and the other investors. 22 discussions, communications with Mr Buyskes, to report
23 Q. You talk about having discussions that continued on 23 on that, because he can be specific, | can't.
24 these tax issues through 2014, and you talked about how 24 THE PRESIDENT: Right. Thank you.
25 the tax office left it with you about coming back when 25 MR HARRISON: Thank you. Mr Buyskes has been in touch with
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14:13 1 FTI to set this up so that he can do this from his 1417 1 QI
2 office, where | understand -- and I'm waiting for | I
3 confirmation that the curfew issue is not a problem, 3 A. Right.
4 | am waiting for confirmation. FTI was testing the 4 Qe
5 equipment so that there would be a two-camera set-up, | ]
6 one on him, like we are all seeing now, and then | ]
7 a second one in the corner of the room to serve | I
8 a similar purpose to the 360 camera. | understand that | ]
9 those tests are underway, or have taken place, and that | [
10 he will be ready to go when the time comes for his 10 A. Yes.
11 testimony. 11 Q. I have that right. So the minerals, please explain what
12 MR COWLEY: And the timing concern? You said before thgt's 12 these minerals were, where they were, and over whay
13 resolved? 13 period of time they were collected and put there?
14 MR HARRISON: | believe so. I'm waiting for confirmation 4 A
15 from Mr Buyskes that the timing concern is completely [ | ]
16 resolved. | believe that's the case; | just need [ | ]
17 confirmation from him. H
18 THE PRESIDENT: Well, that sounds satisfactory. Let us [ | I
19 proceed with Mr Marshall. [ | [ |
20 MR WATKINS: Right, we are bringing the witness back in. 20 We began mining in -- we had a -- we began doing
21 THE PRESIDENT: Thank you. 21 artisan assist mining immediately after we got the BV[G
22 MR COWLEY: | shall proceed, sir. 22 licence at Bisesero, so that would have been -- you
23 Mr Marshall -- 23 know, it would take some period of time to do the
24 FTI, if I could ask you to bring up Mr Marshall's 24 transition over from the State running those activities
25 supplemental witness statement. 25 to, we had local staff taking that responsibility, and
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14:15 1 A. Can | add that on reflection, there were many things 14:19 1 that's early 2007.
2 happening when we first got back to the company 2 So between 2007 and 2010, we were collecting
3 compound. It may well have been the payments. Depofits 3 minerals. We did not sell any minerals. Now | chalk it
4 were made to the tax office and the social security 4 up to inexperience, but we kept them and | believed that
5 office in February, not in January. 5 things were safe when they were locked up in Rwanda, apd
6 Q. The same year though, 2011? 6 I didn't know how -- | didn't understand that things can
7 A. Yes. 7 get stolen or lost, or whatever can happen in a poor
8 Q. Thank you for the clarification. 8 environment. So we hadn't sold any minerals as BVG.
9 Now, if | could ask, please scroll to paragraph 5. O
10  Mr Marshall, I'm just going to give you a chance to H B
11 reorient yourself. Mr Hill asked you some questions B I
12 about the representations in this paragraph of this [ | ]
13 witness statement; do you recall being asked questions H DS
14 about the write-off of liability by BVG? H D
15 A Yes. -
16 Q. And Mr Hill suggested to you that you made it up and you B D
17 denied it, and I'm going to ask you, therefore, what H DS
18  some of the particulars are that you were referring to. B B
1 S 19 Q. Specifically you said NRD management at that time. What
H B 20 individuals, if you know?
H D 21 A. Well, it would have been Anthony Ehlers and his CFO,
H B 22 a guy named Julius Kabera who we also fired.
H D 23 MR COWLEY: Understood, now --
[ | ] 24 THE PRESIDENT: | haven't understood, | am afraid. Whatlis
25 A. I'm sorry, tell me again? 25 the nature of liabilities on NRD in relation to minerals
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1 1
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1 1 I
1 D 8 THE PRESIDENT: Can you help me, and I'm not asking for
1 9  names, but who today owns the shares in Spalena?
- 10 A The same group.
H B 11 THE PRESIDENT: You and others; is that right?
H 12 A Yes.
[ | ] 13 THE PRESIDENT: When did the others acquire their
- 14 shareholding?
H s 15 A. From the beginning. Spalena -- we reactivated Spalenp
H D 16  in--so this transaction was in December -- so it would
H s 17 have been reactivated in December. | don't think it was
H D 18  everin bad standing. | think it was -- I'd been paying
H 19  the fees, but just not -- it didn't have any business
H D 20  activities but, as you know, companies are expensive to
H D 21  start, and so | just left it, you know, as | say, like
H D 22 ashell company available for use for another project,
H D 23 and that's the reason | brought it into this project.
B D 24 THE PRESIDENT: Well, when it was originally formed, who
B 25 owned the shares init?

Page 74 Page 76

22 (Pages 73 to 76)

Anne-Marie Stallard As amended
for Trevor McGowan by the Parties



Bay View Group LLC and The Spalena Company LLC -v- Republic of Rwanda
Day 4 -- Hearing on Jurisdiction and the Merits ICSID Case No. ARB/18/21 Thursday, 24 June 2021

14:34 1 A. Originally it was me who owned the shares, when it was 14:37
2 doing real estate projects. The other shareholders

3 would have signed shareholder agreements at about this

4 time. | don't recall --

5 THE PRESIDENT: Sorry, which time are we talking about?

6 A. When we acquired NRD.

7 THE PRESIDENT: That was the question | was asking you: wiien

8 did your investment colleagues become owners of shares

9 in Spalena?

10 A. Atthe time of the transaction.

11 THE PRESIDENT: And they became registered shareholders?

12 A. It's not a registered -- it's under the Delaware LLC

13 statute --

14 THE PRESIDENT: | see.

15 A. -- and so they just signed at their -- there was

16 a memorandum of association, and they just signed that,

17 that's the only indication.

18 THE PRESIDENT: So you made over part of your shareholding

19 to them?

20 A. That'sright. Everybody became a shareholder in that

21 entity as well.

22 THE PRESIDENT: Yes.

23 A. Same thing like as Bay View.

24 THE PRESIDENT: Alright. What proportion of the shares werg

25 transferred to them?

HEEEEEEEEEEEEEEE s s -

Page 77 Page 79

14:35 1 A. The same proportion as in Bay View, and it depended -- 14:38
it changed over time depending on what contributions
were made by who, when. So it was not a static amount.

THE PRESIDENT: Yes, thank you.

A. It's a running balance.

MR COWLEY: Is the Tribunal okay now just moving on to C-048
again?

THE PRESIDENT: Yes, please.
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14:39 1 14:42 1 been the sole director at this time. Hold on. It lists
1 2 me as the sole director, | guess that's your answer. We
| ] 3 had different directors at different times, but at this
| I 4 time | was the sole director.
1 I 5 Q. What was your position with Spalena?
1 6 A The same.
1 I 7 Q. Do you recall Mr Hill insisting in his questions that if
1 I 8 these documents were actually signed at the time, you
1 I 9 would also have to have had contemporaneous purchas
H 10 sale documents relating to the transfer; do you recall
H I 11 those questions?
H s 12 A. Irecall the question.
H B 13 Q. When you did prepare these documents as resolutions
H D 14 yourself as sole director for the two companies, were
B B 15 you looking to document any terms of representations,
H 16 liabilities, limitations on liabilities, or any other
B B 17 terms and obligations between your company, BVG on
H s 18 one hand, and your other company, Spalena, on the oth
H B 19 hand that you thought might go into a purchase and sal
B 20 document?
H 21 A. Ifeltit was unnecessary because we owned both.
H B 22 I'm sure we prepared one. I'm sure one exists. If it
[ | ] 23 hasn't been produced, | don't know where it is, it may
H 24 have been in the office. But it would have been for
H 25 internal purposes only, not as a matter of a negotiated
Page 81 Page 83
14:41 1 Q. Thankyou. If I could ask that C-123 and C-124 be 14:44 1 agreement. | would be negotiating with myself.
2 brought up. Just quickly looking at them to see if you 2 Are you asking what the contents would have been?
3 recall testifying about them already. Mr Hill asked you 3 Q. I'm--just hold on. Do you recall in the line of
4 some questions about these documents. | just want to 4 guestions about this acquisition time period where
5 reorient your memory, your focus -- 5 Spalena acquired the holding company, you came to NRRD
6 A. Yes. 6 and took over as head of the company, that he drew on
7 Q. --on the topic that's discussed here. 7 attention to Mr Sindayigaya's witness statement in whic
8 A. Yes. 8 Mr Sindayigaya was critical of your decision at the time
9 Q. Do you recall that what's being talked about here is the 9 to fire Mr Ehlers, who was described as having
10 transfer of Bay View Group hard assets, that was part of 10 experience in mining, and then critical of who you did
11 the investment in NRD that's been identified in our 11 hire and their experience; do you recall that question?
12 papers, in our position; do you recall that? 12 A. Yes.
13 A. Irecall these documents from our earlier discussion, 13 Q. First of all, at the time you made that decision, what
14 yes. 14 mining experience, as far as you understood, was
15 Q. Okay. Now, at the time -- these are the mirror images, 15 Mr Ehlers bringing to the table, to the company?
16 these are documents that are signed as resolutions, one 16 A. None. He was bringing management -- so-called
17 on behalf of BVG, one on behalf of Spalena; correct? 17 management experience. He had no experience in arti
18 A. Correct. 18 mining.
19 Q. And they're referring to the same event, just the two 19 Q. With what type of mining did he have management
20 different corporate sides of it; correct? 20 experience, as far as you understood?
21 A. Correct. 21 A. As he expressed it to me, he'd been working at
22 Q. Okay. So what was your position with BVG in March 201R? 22 large-scale gold mining of very complicated, very
23 A. lwas the President. 23 small-grade gold mining concessions in South Africa. S
24 Q. Who was the -- who were the directors? 24 he would be an employee among many hundreds of
25 A. Other shareholders. |don't know if | was -- | may have 25 employees.
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14:46 1 Q. Why did you fire Mr Ehlers at that time? 14:50 1 A. I'm sorry, Bay View Group.
2 A. Because money was missing from the company. He didn't 2 Q. It's what type of equipment?
3 have any explanation for it. It wasn't so quick. We 3 A. We had needs of very specific pieces as we were starting
4 did a -- we had somebody, Bill Quam, who had some 4 to build out. We had equipment there on the grounds,
5 criminal investigatory experience. We found some of th¢ 5 many things you can buy locally. We needed these
6 staff had been beaten by him, had been forced into 6 specific pieces of equipment out of our inventory to
7 prostitution by him at a house -- we had two rented 7 take the next steps in building out the artisan support
8 houses at Deutsche Welle and they were credible 8 practices for Bay View Group.
9 allegations supported by affidavits. So we formed 9 Q. Sowhen you say that they were brought over in
10 a committee and the committee decided that, on reviewing 10 a container; brought over from where?
11 the criminal allegations, that he be fired. 11 A. This container came from Slovakia. We had equipmerit in
12 Q. To be clear and to be specific, was this a decision in 12 Europe and in the United States all ready to come, and
13 the belief that these allegations had a credible basis 13 this was a part of that.
14 that you were concerned about, was that solely based on 14 Q. And it was the reason it was in those locations,
15 your own analysis, thoughts, enquiries, or were others 15 although purchased by BVG, is what?
16 involved in looking into it? 16 A. Well, because it's a matter of convenience. | have
17 A. No, | think it's one of the exhibits. There are 17 a house in Bratislava and | have a house in the
18 a number of statements from people who had been victims 18 United States, and where | was and found convenient
19 of physical harassment, including the drivers for this 19 assets, | or others in our group, the storage tended to
20 prostitution service. Deutsche Welle didn't deny it. 20 be either there or in the United States. We had more
21 We were very surprised by it all, and | had no part in 21 than one entity in the United States.
22 it except to listen to the decision of the committee and 22 Q. And where was it purchased originally?
23 accept it. 23 A. This would have been either in the United States or in
24 Q. And the committee you're referring to, who consisted of 24 Europe.
25 it? 25 Q. And at some point it was brought to -- this equipment
Page 85 Page 87
14:48 1 A. Bill Quam, Tom Grey, and there was a third person who 14:51 1 was all brought to the place where it was shipped from;
2 | can't remember. So two Americans and a Rwandan 2 correct?
3 citizen, but | can't remember which one of our staff was 3 A. Itwas all brought to the place -- to the shipping
4 in that position. 4 point, yes.
5 Q. And do you recall that Mr Hill, at the time that he was 5 Q. Soitwas brought together. So whose invoice is this?
6 asking you questions about the transfer of assets aspec 6 A. This is the shipping company. You hire a shipping
7 of BVG's investment, in the acquisition of NRD's holding 7 company, and | think in this case it was our container,
8 company, that he also then went on to talk about 8 we delivered the shipping -- or the shipping company
9 Mr Ehlers saying what he said in his witness statement, 9 comes and picks it up from our compound, and then we --
10 that those things didn't happen, that equipment wasn't 10 it appears at customs some months later, | don't know
11 there; do you recall those questions and the statement 11 all the shipping steps that go or are involved in
12 he directed you to? 12 getting it by boat and then transport to Kigali, but we
13 A. Ido. 13 next see it in the customs compound in Kigali.
14 Q. Can |l askthat FTI bring up C-125. 14 Q. And I know it's probably something that's assumed bjt
15 A. Mr Ehlers kind of fancied himself -- 15 | just want to be sure it is clear and on the record.
16 Q. Mr Marshall, please -- 16 So it's an invoice from the shipping company, and
17 A. Okay. 17 who is the invoice to. Who is expected to pay it?
18 Q. --justlook at C-125 when you get a chance, when it 18 A. Who would have paid it? I'm sorry, | don't even see the
19 comes up. Mr Hill didn't question you about this 19 shipping company name here, so I'm not sure. We uged
20 document; | just want to ask you what it is and how it 20 a local -- it's a freight forwarding company. We
21 relates to this line of questioning, if at all. 21 used -- this one is in Slovakia, in Bratislava, so we
22 A. This is some of the equipment that we came over, that 22 would have paid them for the shipping, if that's what
23 brought over into container for specific purposes. It's 23 you mean.
24 a list of equipment that was in the container. 24 Q. I'm going to ask you -- I'm all set with C-125 -- to
25 Q. Okay, now just, first of all, who is the "We"? 25 focus on the discussions that came up briefly, although
Page 86 Page 88
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1453 1 numerous times in brief fashion. It was mentioned that| 14:56 1 you interact with Mr Bidega being his replacement,
2 you, after the NRD transaction, which it was established 2 temporary replacement in that position?
3 and acknowledged that at the time of the NRD transactipn 3 A. Dr Michael was sometimes sick, | wouldn't say sick evegry
4 an application had already been submitted -- 4 week, but often sick, so Mr Bidega was often in the
5 A. Right. 5 position. | had already -- Anthony Ehlers told me that
6 Q. -- by the previous owner and the management of NRD| so 6 he and Dr Michael had worked out an arrangement where
7 before your time, an application to extend NRD's 7 they were going to be able to buy a portion of NRD, and
8 licences had already been submitted. Then, following 8 so | was on bad terms with him.
9 your acquisition, it was mentioned a number of times, 9 Q. Just sticking with your experience in terms of Mr Bidegg
10 you had discussions with Mr Bidega. Who is Mr Bidegal? 10 and the shifting role from an assistant by being only
11 A. We were frequently in meetings with NRD throughout the 11 a head of the committee as opposed to head of the entife
12 period, so we knew about the application, we knew abo{it 12 OGMR, and when he was acting as that. In your
13 Mr Schoenherr's work on it. We helped to the extent we 13 experience, how often was Mr Bidega in the acting
14 could on a number of issues, so we were familiar with it 14 director role of OGMR?
15 in detail, and | would say by, perhaps, March, 15 A. Frequently.
16 Mr Bidega, who was well known in the community as the 16 Q. Ifl could ask that C-207 be brought up? Do you
17 head of the Licensing and Supervision Department, 17 remember questions from Mr Hill about a couple of the
18 contacted us to begin the negotiations for the long-term 18 emails in this long document, this chain of emails, and
19 licences. 19 the discussions in those specific emails; do you recall
20 Q. Okay. Who is Mr Bidega? 20 that testimony?
21 A. Mr Bidega is the head of the Licensing and Supervisior 21 A. Irecall the discussion, yes.
22 Department at the Rwanda Government's Office of Mings. 22 Q. Do you recall this document, let me ask you that way?
23 Q. The entire time? 23 A. | only have the heading here, but | do recall that there
24 A, Yes. 24 was a document between Mr Kibelinka and Dominique
25 Q. Okay, and -- 25 Bidega. Yes.
Page 89 Page 91
14:55 1 A. He's the -- he's the head of the committee which reviews14:58 1 Q. It's a long document, I'm just going to do this to try
2 licences for extension. 2 to make sure you're oriented and you're comfortable.
3 Q. Okay. And does that committee -- and correct me if | gm 3 You know what you're talking about as being on the
4 wrong, the acronym | associate, | think in my head, is 4 table. Soif | could ask FTI, just scroll down a few
5 OGMR; is that familiar, is that right, or do | have it 5 pages, and Mr Marshall, please indicate when you haye
6 wrong? 6 a sense you know what document this is, and this is
7 A. That's the overall department. The committee is within 7 a Claimants' document, it's come from our production [so
8 that department. 8 I'm hoping you can say you feel comfortable that you
9 Q. Okay, so you said he's the head of OGMR; is that whai 9 recognise this whole document after a few pages or s¢.
10 you said? 10 A. Yes, it's obviously out of order. The third page shoul@
11 A. Dr Michael is the head of it, he is the acting head of 11 have been the first page.
12 it. So if Dr Michael was sick, Mr Bidega would be the 12 Q. Andif I could ask FTI to keep scrolling because it is
13 head of it, yes. Geology -- 13 more than one document and | want to make sure yoy are
14 Q. And if Dr Michael wasn't sick, what was your 14 just aware of what we are talking about. Do you recal
15 understanding of Mr Bidega's position in those 15 producing a entire string of connected emails in a chajn
16 circumstances? 16 and their attachments?
17 A. Then he was the director of the Office of Mining 17 A. Yes.
18 Regulation, Licensing and Supervision. Simultaneously| 18 Q. Do you recall doing that?
19 the head of that committee which made reviews of licenge 19 A. Yes.
20 applications. 20 Q. And do you recognise this as a printout of an entire
21 Q. Andjust generally, not trying to ask for a lot of 21 string of emails with attachments?
22 specifics, but just generally, in your experience 22 A. Yes. Yes.
23 dealing with this office and OGMR generally, after 23 Q. And the principal communications in this email chain
24 acquiring NRD, how often was Dr Michael available and 24 who are they between? You and who?
25 fulfilling the role of the director and how often did 25 A. Myself and Mr Bidega, and whoever else he had on his
Page 90 Page 92
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15.00 1 staff that was participating in this. 15:04 1 Q. And both to the personal email accounts?
2 Q. Okay. These are specific emails with their attachments 2 A. Yes. | don't think they had an entity email account
3 in this whole production. Did you have any other 3 system at that time.
4 communications with Mr Bidega on the same topic, whigh 4 Q. Before | go on with the specific questions about pieces|
5 is a licence agreement, a contract? Did you have any 5 of this, | just wanted to tie up a couple of points
6 documents that are outside this email chain that are in 6 where they were left off last time, but this is a big
7 addition to it? 7 picture, and if need to talk about details just tell me
8 A. We had frequent discussions that led to this document. 8 and | will try to direct it to those details that are
9 Q. Soiflcould ask FTI to go to page 90 of the PDF, and 9 important, but you've mentioned recalling this long set
10 if I have done that right -- I'm sorry, let me catch up 10 of strung together emails and attachments, you've said
11 because | have to see it ... 11 that in addition to it you had other discussions.
12 Mr Marshall, so one of the emails in the chain as 12 Now, just talking about all of the communications
13 they exist is this December 13th, 2011 email from 13 with Mr Bidega and others in his office on the topic of
14 Mr Kibelinka to Dominique Bidega and to you; do you sg¢e 14 licences, contracts or licences, excuse me, in this time
15 that? 15 period, can you describe the process, as you understoof
16 A. Yes. 16 it, that was -- that the two of you were following in
17 The one that's on the screen is (overspeaking). 17 these discussions in relationship to -- | started by
18 Q. It's entirely possible that | wrote down the wrong page 18 asking earlier today about the typical process that you
19 number. I'm trying to speed this up, not slow it down, 19 described, the process that you said you went through in
20 so rather than fumble around let me make sure | get 20 Bisesero. How does this compare? The big picture, the
21 the ... 21 process you were following?
22 My apologies, just a general mistake on my part. 22 A. We understood that this was the only process, and in
23 | asked FTI to turn to one page and I didn't turn to it 23 fact, I'm certain that at this time it was the only
24 myself. 24 process, where you sat down with Mr Bidega and perhaps
25 So on page 90 it should be an email that starts from 25 other members of that committee, and you worked throdigh
Page 93 Page 95
15:.02 1 Mr Bidega to you, and copies someone else; do you see| 15:06 1 what the Ministry's expectations were. The Ministry hag
2 that? 2 good information about their deposits. There are no
3 A. Yes. That's his assistant that is copying. 3 unexplored areas of Rwanda that I'm aware of. They know
4 Q. That's what | wanted to -- | wanted to walk through it 4 what their internal -- they establish internally what
5 slowly. 5 they would like to see in terms of production and
6 A. Sorry. 6 investment, and they say: look, if you want this
7 Q. Because the first thing | want to ask you is, do you 7 contract, these are the terms that you will have to
8 recall that when Mr Hill asked you questions about 8 accept, and by and large, | was told by our engineers
9 a specific email in the chain, he made the comment abou{ 9 they were reasonable.
10 your communication being with Mr Bidega's personal Yahoo 10 Q. Now, starting on page 91 is an attachment to the email.
11 email account; do you see that? Do you recall that, 11 So this is another document that was communicated by|the
12 excuse me? 12 email, but this document itself starts on 91, | just
13 A. Yes. Yes, regularly. 13 want to orient you to what it was, it was the draft that
14 Q. And who is the -- and | will do a terrible job, so 14 was referred to in the email; do you see that?
15 | will ask you and hopefully you'll do better. Who is 15 A. Yes.
16 the CC? 16 Q. Okay, soif | could ask FTI to go down to 93. So we're
17 A. Clement is his first name. 17 now at section 3(B) of this draft, and do you see the
18 Q. Clement? 18 language under paragraph 4 with regard to the entire
19 A. Clement. Clement. 19 section or subsection being the Ministry's obligations.
20 Q. And who did you understand Clement to be at the time df 20 There is this unnumbered paragraph under paragraph 4, if
21 this communication? 21 you could just look at that?
22 A. That's his assistant. He also works at the Ministry. 22 A. Yes.
23 Q. So Mr Bidega's email was to not only you but someone 23 Q. Do you recall being asked some questions about that kpy
24 else in his own department? 24 Mr Hill?
25 A. Yes. 25 A. | don't recall this discussion with Mr Hill, no.
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15:08 1 Q. You don't recall talking about the time period? 15:10 1 A. No, no, not in the least.
2 A No. 2 Q. Okay, if we could scroll back up to -- well, starting gt
3 Q. So Mr Hill asked you to, in some email, to talk abouyt 3 90 again, doing it twice. Your email on December 13th
4 a time period that was referenced, and there was 4 before you sign off:
5 a reference to five years -- 5 "Please let me know what is your view on these."
6 A. No. 6 Do you see that?
7 Q. -- and then you mentioned that there were other drpafts 7 A. Absolutely.
8 with other periods. 8 Q. That's how you leave off that email?
9 A. Right. 9 A. "Thanks, Rod."
10 Q. So following those questions out, SO now we see 10 Q. Above it. Before you sign off, you ask him what his
11 a reference to something other than just saying five 11 views are; right?
12 years, we see this language: that what happens, yol 12 A. Right.
13 know, at the end. 13 Q. And his immediate response was: I'm missing the
14 A. Yes. Yes, | do remember the language. 14 attachment.
15 Q. And it goes on in the third line of that unnumbered 15 If you scroll up, FTI, to page 89.
16 paragraph to talk about: 16 A. No, he agreed.
17 "... NRD shall then be granted long-term thirty year 17 Q. Mr Marshall, just please --
18 concession..." 18 A. Okay.
19 A. Yes. 19 Q. -- Il take you there quickly. It would be helpful if
20 Q. Inthe discussions, when did that language and that 20 we focus now --
21 concept get added? 21 A. Answer the question, yes.
22 A. Itwas in the course of -- you mean which draft? 22 Q. --onthis email. So I'm not asking for any and all
23 | don't know which draft when it was added. 23 things he said, but after his immediate response saying
24 Q. I'm not asking you to be that specific. Just in the 24 "I'm missing the attachment", we have another respgnse
25 course, in describing the process, where in the 25 in the chain from Mr Bidega that says:
Page 97 Page 99

15:09 1 process -- 15:12 1 "For me it is fine, but | add some clarifications
2 A. Thiswas -- 2 and corrections ..."
3 Q. I'msorry, | spoke over you. Go ahead? 3 Do you see that?
4 A. No, sorry, this was specifically discussed with 4 A, lalertyou, this is from 10.00 in the morning, and my
5 Dominique. This was (overspeaking). 5 response was at 1.20, is that what -- so mine is after
6 Q. Now that's what | want to focus on. What was discussgd 6 that.
7 about adding this language and, you know, what to do 7 Q. Correct, and | don't know the timing, what timezone
8 with it in the drafts that went back and forth? 8 applies to which. I'm just saying, do you see that
9 A. They -- there was no -- unlike the questions from 9 there's two copies of the same email, but different
10 Mr Hill, there was no reservation and no hesitancy aboug 10 responses, because there were different replies? Thq
11 granting a 30-year licence under the terms of this 11 first reply said:
12 agreement, and this was to spell out how that 30-year 12 "I'm missing the attachment.”
13 licence -- the terms of that 30-year licence. To say 13 The second one says:
14 that this was a five-year licence was not true. That 14 "For me itis fine ..."
15 was not the expectation of either party. 15 Do you see that?
16 Q. And after, you know, it made its way into the draft, did 16 A. Yes.
17 you talk about that with Mr Bidega, what his view was 17 Q. So I'mjust drawing your attention to that. I'm just
18 about the language? 18 simply asking, just a different question, not the timing
19 A. Itwas consistent with the statute. He thought -- we 19 of it and anything else. As a result of this response,
20 had satisfied all the conditions, so this was not 20 were you comfortable that Mr Bidega actually saw thal
21 unusual. 21 draft?
22 Q. Based on anything Mr Bidega said to you in the coursdg of 22 A. There's no question.
23 these discussions once this language was in, did you 23 Q. And from any further discussions after that date, did
24 consider this language to be contentious or tentative in 24 you believe that that language was somehow in dispute or
25 any way? 25 in contention between you --
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15:113 1 A. No. 15:17 1 Dr Michael mad at you such that you considered him
2 Q. --and anybody else in Mr Bidega's department or OGNIR 2 a wild card in any response?
3 generally? 3 A. Itwas what | was alluding to earlier, Anthony Ehlers
4 A. Certainly not. This was not a new concept. 4 claimed to me that he had a private business arrangemgnt
5 Q. Okay. |also want to stick a point, and | apologise for 5 with Dr Mike and that they together would be sharing
6 sticking one point a couple of times but if we could do 6 ownership in NRD through some machination, | was no
7 this very quickly, if we could go to R-201. 7 aware of how this was -- he thought that this was going
8 Do you remember questions from Mr Hill on this 8 to come about. When I returned to Rwanda after our
9 document? 9 group acquiring NRD, we had a meeting with the taggin
10 A. Yes. 10 authorities, the ITA and others. Several hundred peoplg
11 Q. And I'm not going to get into the substance of the -- 11 were there and it's, | think, the only time in my memory
12 you talked about it, Mr Hill said the accusations you 12 in Rwanda Dr Michael was in a shouting match claiming
13 made were very serious, and you had a whole back and 13 that | was not the owner of NRD, that Anthony Ehlers wps
14 forth on the substance. | just want to make sure you 14 the owner of NRD.
15 know what email you're talking about but not go back 15 | couldn't understand it and the Minister who was
16 into the substance. 16 quite shocked, because it's very unusual to have any
17 A. Yes. 17 shouting in Rwanda at all, took us to --
18 Q. Okay. Drawing your attention -- so who is this email 18 Q. Please state specifically, the minister who?
19 exchange with? Again, reorient the Tribunal. 19 A. The then Minister of Mines, his name was Bazivamo,
20 A. Well, | don't recognise the name at the top. | think 20 before Kamanzi came into the office. Mr Bazivamo took
21 that's an unusual version. Busingye Johnston is the 21 Dr Michael and myself to a separate room away from this
22 Minister of Justice. So this was an email exchange with 22 group of 300 people so that he could understand what
23 the Minister of Justice. 23 Dr Michael was talking about. Dr Michael was talking
24 Q. And you got back from the email that you had to the 24 erratically, and it was not understandable how
25 Minister of Justice, you got back someone from his side 25 Anthony Ehlers was expected to be the owner of NRD,
Page 101 Page 103
15:15 1 his department, or that was working with him, this 15:19 1 although Anthony Ehlers later submitted his own
2 response; correct? 2 application for our mines.
3 A. Correct. 3 Q. When did that, would you call it, shouting match, occurf?
4 Q. And that person, working with the Minister of Justice, 4 When was that event?
5 used a personal email account at Yahoo; correct? 5 A. March 2011. The first ITA meeting.
6 A. Correct. 6 Q. When in time did Mr Ehlers tell you what he and
7 Q. After receiving this, did you ever receive any 7 Dr Mike's expectations were for themselves regarding thje
8 communication that led you to believe that this was 8 NRD concessions?
9 somehow improper for this person to be sending you 9 A. When we were threatening -- when he was under
10 a communication on this issue of official business using 10 investigation for being fired. He's a very aggressive
11 a Yahoo account? 11 fellow and he wanted to intimidate me.
12 A. No. Itwas common practice at all times. 12 Q. And the time period, that was when?
13 Q. Referring back to, if | could reorient your memory, the 13 A. That would have been March 2011. The first week
14 guestions on the last document, the email exchange, th¢ 14 of March. | think we fired him on 8th March, and he
15 emails with Mr Bidega, Mr Hill was questioning you morg 15 submitted an application for our concessions also on
16 broadly about the representations that you had made thht 16 8th March 2011, using our documentation.
17 your understanding, the licence, the draft licence was 17 Q. If I could ask FTI to bring up C-035. Do you recall
18 ultimately agreed on and actually submitted to cabinet, 18 questioning from Mr Hill about this application, which
19 and he challenged you on that and you said at one poin 19 is dated -- if we could scroll down, I'm not sure it's
20 that you knew you could not get Dr Mike's approval, 20 on the cover or where.
21 which would be necessary for that to happen, and in yoyr 21 A. November 2010.
22 answer you said that Dr Mike was a wild card because ;te 22 Q. Okay. So this is the November 2010 application mad¢g by
23 was angry at you; do you recall that? 23 NRD for continuation of its concessions; correct?
24 A, Yes. 24 A. For the long-term licence agreement itself.
25 Q. Please explain, why, as far as you understood, was 25 Q. lunderstand there was a lot of back and forth about
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15:21 1 that specific topic. | am just trying to touch on 1525 1 ultimately the Ministry is the original time period that
2 certain topics from your testimony -- 2 the commitment of $39.5 million covered went into 2011}
3 A. Yes. 3 What does that leave you to conclude about NRD's
4 Q. -- and clear up any loose ends, so | don't mean to 4 original owner's expectation of making that size
5 suggest we're going to cover everything again. So just, 5 commitment compared to obtaining a long-term concesgion?
6 please, focus for a moment. If we could go to FTI, to 6 A. | think I've said many times that these were an effort
7 pages 9 and 10 and let Mr Marshall see those pages. 7 to be able to show what they would be able to do over
8 Do you recall Mr Hill asking you questions about 8 the period if they had the long-term concession.
9 what the content of both the progress on the business 9 Q. Inother words, if they only had the original
10 plan and progress on things like environmental effortd 10 concession, and then nothing further, would they even Qe
11 and production, industrialisation, do you recall him 11 investing anything in 2011 under their projections?
12 asking you questions about the specific aspects of the 12 A. I'msorry, | missed it.
13 application and the conclusion that he asked you to 13 MR HILL: Well, Mr Cowley, you have had two attempts at
14 agree with that they were inadequate to meet the actyal 14 leading this. | wonder if that might be enough.
15 obligations of NRD at that time period; do you recall 15 THE PRESIDENT: I'minclined to agree. This is not this
16 those questions? 16 witness's document in the first place. He is simply
17 A. Irecall the question generally, yes. 17 being asked his opinion as to what it's saying, and
18 Q. And some of those questions referred specifically to 18 ultimately that must be a matter for the Tribunal.
19 NRD's obligation, as it was asked in the question, to 19 MR COWLEY: Fair points, and | started by trying to remind
20 invest $39 million that were projected or promised, and 20 people that that's exactly what Mr Hill asked him to do,
21 didn't meet that promise, as at that time period; do you 21 is to draw opinions from representations that they did
22 recall those questions? 22 make in this document, that there was essentially
23 A. Yes. 23 an acknowledgment that they failed to meet the
24 Q. If 1 could ask FTI to go back to page 8, and under th¢ 24 requirements of the contract, and failed to meet the
25 "Achievements in Research" section on page 8, if | cquld 25 Zarnacks' original representation.
Page 105 Page 107
15:23 1 ask you to highlight that so Mr Marshall can see thay 15:27 1 Since he was asked to opine on that, I'm trying to
2 more clearly, I'm just asking about that section for 2 round out his opinion and ask what else he understood.
3 right now. 3 If the Tribunal does not agree, I'll move on, but | did
4 So here in the NRD November 2010 proposal it dges 4 think that Mr Hill asked these very questions. He just
5 refer back to the volume of investment in working 5 wanted to focus on one topic, not the other.
6 capital that was proposed originally by Starck's 6 THE PRESIDENT: Well, I think the re-examination should
7 predecessor. Do you recall the reference to the 7 focus on the questions asked by Mr Hill.
8 $39.5 million as being the original proposed investmgnt 8 MR COWLEY: I'm sorry, it's probably because I'm very tirg¢d,
9 amount? 9 are you suggesting I'm wrong, so that I'm not --
10 A. Mm. 10 | thought | was, | thought | was trying to do this
11 Q. And it says here that at the time of the November 2D10 11 fairly, but if you think I'm not, please tell me.
12 application that the original application that the 12 THE PRESIDENT: No, | suggest we move on.
13 obligations that are supposed to precede this, that 13 A. The only point | was trying to make about it --
14 39.5 million actually covered five years, 2007 to 201]. 14 MR COWLEY: Mr Marshall, the Tribunal did say that
15 Do you see that representation? 15 | shouldn't ask the question so | don't think they want
16 A. Yes. 16 more of your answer and | just would request you wait
17 Q. Do you recall what the original short-term concessi¢n 17 for me.
18 time period was, how many years it was that NRD's 18 A. Okay. (Pause).
19 original licence covered? 19 Q. Respectfully, I'm quite certain this question was asked
20 A. For four years. 20 and was referred to --
21 Q. Starting when? 21 THE PRESIDENT: Alright.
22 A. I think for them it was 2006, so it would have finished 22 MR COWLEY: --so I'm just going to ask this next questiof.
23 the end of 2010. 23 THE PRESIDENT: Askit. Ask it.
24 Q. If we refer back to at that time Starck-owned 24 MR COWLEY: Mr Marshall, sticking with that paragraph, i
25 NRD's November 2010 application, what it's saying to 25 | could ask, the next sentence:
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15:28 1 "The original business plan included investment in 15:32 1 A. Yes.
2 the applied-for mines of Nyakabingo and Gifurwe..." 2 Q. Do you recall questions from Mr Hill about that
3 Do you see that? 3 processing plant?
4 A. Yes. 4 A. Yes.
5 Q. Please tell the Tribunal what those two references are. 5 Q. What it was capable of working on, how often it worked?
6 What are those? 6 A. Yes.
7 A. Those are two of the largest long-term -- sorry, 7 Q. And that you answered questions about that?
8 large-scale mining concessions in very different parts 8 A. Yes.
9 of the country. Gifurwe and Nyakabingo are both 9 Q. Okay. This, in this application, references the
10 tungsten mines. One is being run by Rutongo Tinco, th¢ 10 intention to exploit primarily wolframite deposits with
11 other is being run by Chris Huber who is a big trader, 11 that processing plant at that concession. Ultimately
12 and they are very large operations. 12 you, when you -- after taking over management of NRD,
13 Q. Asto your understanding of what NRD had by way of 13 did you become familiar with what that processing plant]
14 concessions over its entire history, are you aware of 14 was capable of doing?
15 NRD ever being awarded the concessions and the rightf to 15 A. Yes.

16 Nyakabingo or Gifurwe?
17 A. No, of course not.
18 Q. Did you have any ability in answering Mr Hill's

[
»

Q. To operate that processing plant for other minerals,
what would be required?
A. It's art more than it is science. All processing plants

B e
o ~

19 questions to apportion how much of the $39.5 million 19 will work on the same principle. There is no such thing
20 projected by the Zarnacks in 2006 would have been spgnt 20 as a wolframite plant as opposed to a tantalum plant as
21 on those two mines that were included in that 21 opposed to a cassiterite plant. It's all about crushing
22 projection, compared to the concessions that NRD did 22 rock to separate the mineral from the host material.

23 obtain? 23 Q. So what would be necessary for NRD to operate that

N
S

24 A. | never had a chance to address the issue. lItis
25 an issue that was recognised by the Ministry. It came

processing plant for other minerals than wolframite?
A. It may be no adjustment is necessary. It all depends o

N
(¢}
=)
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15:30 1 up from time to time, and they knew that the $39 million| 15:33 1 the type of host material. So if it's quartz, it may

2 was an attempt to include Nyakabingo and Gifurwe build 2 take more crushing. If it is pegmatite, it may take

3 out, but that's why it never came up as an issue of 3 less crushing. It depends on the host material around

4 contention until this arbitration. 4 the ore. Often it is described as extracting chocolate

5 Q. Fair enough, but just a little bit different question. 5 chips from petrified chocolate chip ice cream, and the

6 Did you, in answering any of Mr Hill's questions, did 6 principles are the same on all minerals.

7 you have the ability to direct him to what portion of 7 Q. Inyour answer when you are saying it may take morg or

8 that $39.5 million applied to the actual concessions 8 less crushing, is that something that can be controlled

9 that NRD was moving forward with? 9 by NRD's operations team?

10 A. No. 10 A. Yes.

11 Q. There's a reference a little further up to "ore 11 Q. Canthey change it?

12 processing highlights". FTI, if | could ask you to go 12 A. Of course.

13 up one section to "Ore Processing Highlights". There is| 13 Q. Inanswer to a number of the questions about this

14 a reference to a 20-tonne processing plant at Kabera in 14 processing plant, you explained to Mr Hill that the

15 the Rutsiro concession; do you see that? 15 processing plant works not only from top to bottom, byt
16 A. Right. Yes. 16 in pieces; can you explain particularly what does that
17 Q. Is there any other processing plant that you're aware o 17 mean, that sections of it can be operated and other
18 in the NRD concessions at any time, other than the one 18 sections don't have to be operated at the same time?
19 you've testified to about how it worked, when it was 19 A. Aprocessing plant is really nothing more than what
20 working in answer to Mr Hill's question? 20 miners do by hand. You find mineralised ore, you crugh
21 A. We had two plants, one, the one we've been talking abput 21 it virtually to dust, and then you pan it, like
22 at Rutsiro. We had an upgrade plant that we constructed 22 gold-panning, and the processing plant is nothing more
23 later in Nemba. 23 than an automated, in a sense, gravitationally-fed
24 Q. Okay, as to this processing plant, do you see the 24 series of steps, but all of the equipment is used
25 reference to the Rutsiro concession? 25 separately or it can be used in a plant as part of
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15:35 1 an orchestrated, organised series of steps. 15:39 1 A Yes.
2 So, for example, in the Rutsiro plant, our local 2 Q. And you recall that Mr Hill, after taking you through
3 artisan teams would use portions of the plant, although 3 this letter, said despite receiving that request, you
4 less frequently to use the whole plant. For example, 4 made no commitment whatsoever to take any action|to
5 there are shaking tables where you lay out the crushed 5 address these environmental concerns; do you recall that
6 ore in order to be able to get as many of the fines as 6 question?
7 you possibly can, and that process is actually better 7 A. lrecall the question.
8 than trying to pick it out by your fingers. 8 Q. Ifl could ask for you to look at the last -- if | could
9 Same thing with the crushing end of it. You can 9 ask FTI to turn to the last paragraph of the letter.
10 crush material and then process it by hand in another 10 Above the word "Sincerely" there is a one-sentence
11 location, depending on what you needed it for. This is 11 paragraph that says:
12 not magic. 12 "I would ask you to consider the points in this
13 Q. FTI, if I could ask you to bring up C-062. 13 letter and to collaborate with us to resolve these
14 Mr Marshall, please just take a look at this. 14 issues."
15 I'm going to ask you if you remember being asked 15 What did you mean when you wrote that sentencg?
16 questions about this document by Mr Hill. 16 A. Atthis meeting and in his subsequent letter to us, he
17 A. Yes, | do remember. 17 was insisting that we had -- and off the top of my head,
18 Q. And inyour answers, as | have it, by no means complgte, 18 without going into the language of the letter, we had
19 but the way you ended your answers, you said you wergn't 19 been given an unreasonable time, like: please solvelall
20 sure what certain things meant in the letter, and you 20 these environmental problems within X period, like gne
21 asked Mr Hill whether you could explain what you would 21 month, or whatever it was, or your licences are all
22 do to find out what they meant, and the answer was no, 22 terminated, and it was unlike anything that we had sgen.
23 and he moved on to another series. 23 This was 75 years of Belgian firehose sluice mining,
24 I will ask you now, what would you have done to find 24 ground sluice mining. We were happy and had alreqdy
25 out what this letter really meant? 25 contributed lagoons and dams and constructions to pe
Page 113 Page 115
15:37 1 A. Well, again, I'm sorry if | sound repetitious, but 15:40 1 able to alleviate the silt that was coming down at the
2 nothing is done in the abstract where a letter is sent 2 very beginning of the Sebeya River stream. So we wanged
3 and then the issue is resolved. It's a constant matter 3 to help, but we could not do everything within 30 days
4 of conversation. We're talking really in the industry 4 or we lose our licences. It was, to me, a very
5 there are six or seven, perhaps, large mining companigs. 5 outrageous insistence that somehow -- and we were bejng
6 Everybody is talking constantly to the Ministry and 6 blamed for what the Belgians had done. So it was just
7 that's why | was so unhappy when we got cut off from 7 all terribly unfair to me at the time.
8 those communications. 8 Q. I'm going to get back to the meeting and I'm going to
9 So with regard to this letter in 2011, the first 9 ask you a specific question about what happened. | knqw
10 thing we would have done is gone over to the Ministry 10 you have explained in your prior answers what your
11 and sat down with them and asked what is meant. 11 concerns were, and | don't want to suggest that you no
12 Q. Iflcould ask FTI to bring up C-041. This is 12 need to say everything about the entire topic again; you
13 a six-page letter, if | could ask you to put up a couple 13 don't.
14 of pages at a time. So Mr Marshall, the first question 14 A. Okay.
15 again, is just can you reorient -- do you recall, in 15 Q. There were certain loose ends after talking about things
16 looking at this letter, that you were asked questions by 16 and | would love to just focus on those.
17 Mr Hill about particular aspects of this letter? 17 So that concern which was expressed in writing came
18 A. | do remember the letter and | remember the conference, 18 out in a meeting, which we'll get back to, and now
19 the meeting that was held which led me to write this 19 there's a letter following the meeting that addresses
20 letter. 20 the environmental concerns you just addressed, and other
21 Q. And you recall that this letter also responded in somd 21 issues. But the letter ends:
22 way, or was presented as being the next communicatipn 22 "I would like to ask you to consider the points in
23 after a letter to you about certain things and needing 23 this letter and to collaborate with us to resolve these
24 environmental -- action on environmental issues being 24 issues."
25 one of them? 25 What were you intending to say in that sentence?
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15142 1 What were you offering to do? 15145 1 in, because | felt threatened by people who were very
2 A. Well, they knew, based on what had happened in that 2 excited that we were, according to the government,
3 meeting, that we had already contacted, actually, 3 according to the Minister, were being accused of having
4 a world-leading environmental professional to come ovel 4 caused environmental damage.
5 and look at it from Olomouc University. Within less 5 Q. Thank you. And I'm just trying to get a little bit
6 than, | think, a month after this letter they arrived to 6 finer, just context. You said it was a meeting of the
7 analyse what had been done on the ground, what needgd to 7 miners. You said what happened, I'm not asking you to
8 be done, how to do remedial work. 8 repeat what happened or what was said. Why were you
9 So we were willing to contribute, we wanted to 9 there? If it's a meeting of the miners and Mr Kamanzi
10 contribute, but we didn't want to be accused of having 10 is there, why are you there? What was your
11 committed the environmental sins that the Belgians had 11 understanding of what was supposed to be happening, and
12 done and that we had a very short time to fix it. 12 you've already described what did happen?
13 Q. And did you get a response to the offer to 13 A. Mr Kamanzi invited us to be there to look at the site
14 collaborate -- 14 with him and to have a discussion about it. We were
15 A. No. 15 blindsided. We didn't know that this was coming.
16 Q. -- onthese issues? 16 MR COWLEY: Mr President, | believe I'm at the break tinfe.
17 A. No. 17 THE PRESIDENT: You are at the break time. We will brg¢ak
18 Q. The meeting that intervened, you've discussed how yoy 18 for 30 minutes.
19 felt, you discussed the fear, and again, you've 19 (3.46 pm)
20 discussed the reasons for it, but having already said 20 (Adjourned until 4.15 pm)
21 those things, can you help explain the context. What 21 (4.17 pm)
22 was it that was going on, what was the circumstance and 22 THE PRESIDENT: Yes, Mr Cowley, if you want to have
23 the environment in which the things you've already 23 Mr Marshall back?
24 testified about being said, and your feelings as 24 MR COWLEY: Yes, please.
25 a result, you've already testified about that, but put 25 MR WATKINS: Okay, bringing back the witness.
Page 117 Page 119
15143 1 it in context: where was it, and when did it happen? 16:17 1 MR COWLEY: | apologise, we will absolutely figure this opt.
2 A. You mean what was the relationship with Mr Kamanzi? 2 Rod, you're on mute.
3 Q. No, Idon't. You've testified about the big picture 3 THE PRESIDENT: Sorry?
4 issues and the fear, but you've said this particular 4 MR COWLEY: I'm telling the witness he is on mute.
5 meeting caused you great distress, and you've described 5 THE PRESIDENT: Oh, | see, right.
6 that distress. 6 MR COWLEY: Rod, you are on mute.
7 A. Yes. 7 A. I don't have control. It's not within my control.
8 Q. Who was the meeting -- who was there? What was there]? 8 Q. I know, sometimes | just think yelling makes
9 What was happening? 9 a difference, I'm sorry.
10 A. Mr Kamanzi was new to the Ministry. He didn't know marjy 10 A. Can | just make one comment just so the record --
11 things about mining or who was in charge or responsible 11 Q. Please answer my questions. I'm going to ask -- | can
12 for what processes, what was possible. This was 12 do an awful lot for you separately, and we'll address it
13 a meeting of the miners in this remote district. He 13 separately, but this is re-direct and it's pointed.
14 used it as a tool to give a political speech that he was 14 | hope that's fair.
15 going to protect his miners, and it became an all-out 15 FTI, if | could ask you to bring up R-231.
16 assault on us for what | could see was political 16 Mr Marshall, do you recall being asked questions by
17 reasons. 17 Mr Hill about this August 3rd, 2012 letter to the RDB
18 | asked to be able to speak, and he said okay, and 18 relating to the 2012 Benzinge incident where he wound up
19 | stood up and he said: but keep it short. And | said: 19 being given control of the offices for a period of time,
20 okay, | want you to know I'm Rod Marshall, we represent 20 given control of concessions; do you recall being
21 NRD, and we look forward to working with you, thank you, 21 questioned and giving answers on this letter?
22 and sat down. And that was really all that we were 22 A. Yes.
23 allowed to tell the community, but we were being blamed 23 Q. You also testified in answer to those questions about
24 by him for all of the environmental damage in that 24 being told by the registrar that the reason she made the
25 region, and it was a very difficult environment to be 25 change at Mr Benzinge's request was because of threafs
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16:19 1 she received from him; do you recall those answers? 16:23 1 "It is clear to me and our investors that the RDB
2 A Yes. 2 staff was completely misled by the threats and illegal
3 Q. Was this letter sent before or after the conversation 3 actions of this man, Ben Benzinge."
4 with the registrar in which she told you about the 4 What did you intend to refer to when you wrote about
5 threats? 5 threats?
6 A. The threats | learned at the very end, so it would have 6 A. That Ben Benzinge had threatened the staff at the RDB so
7 been a week or 10 days later. 7 that they would change the commercial registry.
8 Q. Sojustto be specific, the letter, in terms of when in 8 Q. Ifl could ask now that C-054 --
9 time it was compared to being told about the threats, 9 A. Sorry, just for clarification, we learned different
10 was the letter sent before or was the letter sent after 10 aspects of the threats as the process went along. You
11 you were told that information? 11 will have to speak to Ms Kanyonga who was the registrar
12 A. The letter was sent before. 12 who can give you details about what he threatened and
13 Q. If 1 could ask FTI to bring up -- 13 when.
14 A. Off the top of my head, if | may read the letter, | may 14 Q. Ijust want to make sure you're comfortable you
15 be able to give more precise -- 15 understand all I'm asking here right now. Have you
16 Q. Please do. I'm not trying to go so fast that it feels 16 already testified in response to Mr Hill's questions
17 like you are disoriented. | am trying to help orient 17 about all of the threats you learned about; have you
18 you and you need to please tell me if | don't do a good 18 provided that information in your answers to Mr Hill?
19 job of it. 19 A. Ibelieve | have. | don't know that -- he was
20 THE PRESIDENT: I think the witness told us this in-chief. 20 guestioning how it's possible that -- as | recall the
21 MR COWLEY: |agree. Mr Marshall, | don't have any further 21 question he was asking, how would | know that
22 questions about the letter, so if you are comfortable, 22 Mrs Kanyonga was threatened, and there was a lot of
23 I'd like to move on to the next document. C-048, 23 discussion back and forth about why it had taken place.
24 please. I'm sorry, | have to bring up the right 24 | was trying to put the onus on Mr Benzinge here, and
25 document myself. 25 not try to blame the staff of the RDB for what had
Page 121 Page 123
16:21 1 So, Mr Marshall, do you recall that Mr Hill asked 16:25 1 happened, but it was -- both parties were at fault
2 you questions and you gave some answers about 2 because she didn't handle the threat properly.
3 this August 10th, 2012 letter, again on the same topic 3 Q. Ifl could ask that C-054 be brought up. This is
4 that the prior letter covered? 4 a January 30th, 2013 letter, submitting documentation
5 A. Could you scroll down? 5 that's in the Re line "Application for long-term mining
6 Q. Yes. And please, FTI, if you could scroll and let him 6 licence". Do you recall being asked questions about
7 see. 7 this application, the January 30th, 2013 application?
8 A. Yes. Please scroll down further. Yes. 8 A. | don't remember what the questions were, no.
9 Q. Do you recall the questions and answers? 9 Q. Butyou do recall that questions were asked of you about
10 A. No, I don't. I remember the circumstances. I'm sorry, 10 it; correct?
11 what was the question at the time? 11 A. Yes.
12 Q. No, I'm saying, do you remember already testifying abgut 12 Q. So prior to sending this -- I'm sorry, let me strike off
13 this letter? 13 where | started and re-ask the question so it will comg
14 A. | remember talking about it but | don't remember looking 14 out sounding more intelligent.
15 at this language, no. 15 What led to your submitting this January 30th, 2013
16 Q. Okay, I'm going to direct your attention to the end in 16 application for a long-term licence?
17 any event, I've got one specific question about one 17 A. They had asked us for it.
18 entry in the letter. 18 Q. "They"is who?
19 A. Okay. 19 A. The Ministry of Natural Resources had asked us for this
20 Q. The very last page, please, if you could bring that up, 20 additional document.
21 there's only a short carryover paragraph there, sorry, 21 Q. Okay. And were there discussions -- when you say they
22 new paragraph there. 22 asked you for it, were there discussions? Did they
23 A. Yes. 23 telling you what they asking you to do?
24 Q. The first sentence of the very last substantive 24 A. Sure, yes.
25 paragraph says: 25 Q. What do you recall being asked to do which led you o
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16:26 1 submit this. 16:30 1 would have determined that, so | can't be sure, that
2 A. The process has a political dynamic. We didn't 2 depended on how much additional work would have had tq
3 understand everything that was going on and why the 3 gointo it.
4 process had changed. We had been through, as you krjow, 4 MR COWLEY: Thank you. Nothing further.
5 one exercise of negotiating the language of long-term 5 THE PRESIDENT: Right. So we have now reached the stage
6 licence. This was -- we were grateful to have -- not 6 when we should be hearing from Mr Buyskes; is that
7 just be told to go home, but a second chance to 7 right? And are we in a position to do so?
8 negotiate whatever it was. 8 MR COWLEY: The last | was told, he was in the waiting rooin.
9 We didn't know why we were being asked to begin the 9 THE PRESIDENT: In the waiting room. Excellent.
10 process again. 10 Well, let us invite him to join us.
11 Q. I'm going to ask, FTI, if you could leave that up and 11 MR WATKINS: Okay.
12 just also bring up the document C-160. That's 12 MR COWLEY: And if the Tribunal permits, and understands
13 a January 21st, 2013 Ministry of Natural Resources 13 I'm going to go dark and Mr Harrison will be doing the
14 internal document. Was the substance of that internal 14 guestioning.
15 request that negotiations start again, was that 15 THE PRESIDENT: Very well.
16 communicated to you at any time before January 30th, 16 MR WATKINS: Alright, we're going to go ahead and bring himn
17 20137 17 in, and just to let everyone know that the use of his
18 A. I never knew -- | never saw or knew the information 18 phone in replacement of a 360 camera is up on Microsoft
19 that's in this January 22nd letter. This was new to me. 19 teams, so we are also viewing his room, so we are
20 Q. Were you first asked for the submission that was madg 20 bringing him in right now.
21 on January 30th, 2013 on or after January 22nd, 2013? 21 THE PRESIDENT: Thank you.
22 A. Ordinarily -- we respond within a week. There's no 22 MR WATKINS: Mr Buyskes, if you could turn your camera op
23 reason for us to have delayed it, so | don't know what 23 and unmute yourself, please.
24 the connection would have been. All we were being told, 24 MR HARRISON: Before you bring him in, can we just addregs
25 as you can see in my letter here, is: please provide us 25 one housekeeping matter?
Page 125 Page 127

16:28 THE PRESIDENT: Yes.

MR COWLEY: Is Mr Marshall now permitted to join as
an observer?

THE PRESIDENT: Yes, he is.

MR COWLEY: I'll let him know, thank you. Or if FTI, if we
could just ask, if you could put him in without -- off,
you know, off camera, | will let him know he can go back
to the room and it's already set up.

MR WATKINS: Correct. He is off camera so he should be all

1 with the draft long-term agreement that you've been | 16:32
2 working on, so we included a draft. We were glad to

3 have the negotiation.

4 Q. Understood. | apologise, I've asked a confusing

5 guestion, and if we could take down C-160, having saifl
6 that you don't recall having it communicated to you,
7 I'm not trying to orient you to the substance,

8 I'm trying to orient you to date. So you said you had
9 discussions about what the Ministry asked you to do; was

© 00 N O O B~ WN B

10 that request made on or after January 22nd, 2013, that's 10 set to just observe.

11 all I'm asking? 11 Okay, Mr Buyskes, can you hear us? You are not
12 A. Thisis in response to some conversations we were 12 connected to audio. There we go, hold on. It looks
13 having. We'd been given instruction by the Ministry. 13 like he's connecting.

14 What the period was, we never are more than seven 14 Mr Buyskes, can you unmute yourself, please?
15 days -- we respond to all communications within seven 15 THE WITNESS: Unmuted.

Ny
(o))

16 days as a matter of internal corporate policy.
17 Q. Thank you, Mr Marshall.

18 A. Isthat what you're asking?

19 Q. I'msorry, go ahead.

20 A. I'm not sure | understood the question.

MR WATKINS: Excellent. Mr President, | will go ahead and
go off camera.
THE PRESIDENT: Thank you.
MR KEVIN BUYSKES (called)
THE PRESIDENT: Welcome, Mr Buyskes. There is a declarafion

N B e
o © ® N

21 Q. I was just asking for the time period between the 21 we ask each witness to make. | wonder if that can be
22 request and the submission. | believe you answered if. 22 put up so you can see it?
23 I'm all set. | wasn't asking a follow-up question. 23 THE WITNESS: | can see it.

24 A. Yes, let me add one thing, though. Depending on whatit =~ 24 THE PRESIDENT: You can see it. Would you care to repeat
25 was, the nature of the conversation with the Ministry 25 it, please?
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16:34 1 THE WITNESS: | will do so. 16:38 1 A. Ithinkit's pretty logical: if you do not own or have
2 | solemnly declare upon my honour and conscience 2 sufficient ownership in a building or a house or
3 that | shall speak the truth, the whole truth, and 3 whatever, including a mine, you do not invest in
4 nothing but the truth. 4 something that you do not have sufficient ownership of,
5 THE PRESIDENT: Thank you. 5 and that was our feeling at the time.
6 Direct examination by MR HARRISON 6 MR HARRISON: Thank you, Mr Buyskes. I'm going to turn over
7 MR HARRISON: Thank you, Mr Buyskes. 7 to Mr Hill.
8 Could you tell the Tribunal your name, where you 8 THE PRESIDENT: Yes, Mr Hill.
9 work and your title? 9 Cross-examination by MR HILL
10 A. Okay. My name is Kevin Buyskes. I'm the general 10 MR HILL: Mr Buyskes, you joined Tinco in 2012 and served a:
11 manager at Rutongo Mines in Rwanda. | specifically logk 11 general manager of Rutongo Mines with consulting
12 after Rutongo Mines, but | also have a consulting input 12 responsibilities for Eurotrade; yes?
13 to our sister mines in Nyakabingo. 13 A. Correct.
14 Q. Mr Buyskes, do you recall that you submitted two witngss 14 Q. Can we go to paragraph 19 of your witness statement.
15 statements in this matter on behalf of the Claimants? 15 Now, you refer there to how some of the concessions
16 A. Yes, |l do. 16 previously held by NRD's investors are now held. Were
17 Q. Have you had a chance to review those witness 17 you aware that those concessions were, in fact, put out
18 statements? 18 to public tender?
19 A. I have. 19 A. Iwas not aware at the time. You know, at the time,
20 Q. Isthe information in those witness statements true and 20 | was under the impression that it was given to
21 accurate? 21 Ngali Mining. The reason being, at the time
22 A. To the best of my knowledge, that is correct. 22 Ngali Mining was established, all mines that were not
23 Q. Could you please tell us when Tinco first applied for 23 held by any company, the idea was that it goes to Ngali.
24 a long-term licence for the concessions that it 24 Q. | see. Butyou are not commenting, then, on the detail
25 operates? 25 of the tender process and which companies were
Page 129 Page 131
16:35 1 A. For the Nyakabingo concession, although licences wele 16:39 1 successful or not successful in the public tender?
2 granted at the same time, the Nyakabingo concession, the 2 A. No, not at all.
3 application went in, | think it was September 2011, 3 THE PRESIDENT: And do | understand from the previoug
4 okay. The Rutongo went in in August 2012, okay. But we 4 comment you made that that understanding in paragraph 19
5 had -- we added some of the Nyakabingo items as well |n 5 is no longer your understanding?
6 2012, with the submission, with the Rutongo submissior]. 6 A. Well, to be quite honest, | do not know who holds the
7 Especially regarding the environmental side of things. 7 licence of that area. | do understand that at one stage
8 Q. And has Tinco subsequently received long-term licencgs 8 the mine was actually split up into smaller portions.
9 for those concessions and, if so, when did it receive 9 Who owns what, | have no idea at the moment.
10 those? 10 THE PRESIDENT: Thank you.
11 A. Okay. We had knowledge of receipt in around 11 A. Sorry, if | could just add, | do not believe there's
12 about September 2014. However, I'm saying we had 12 a large investor on that site at present, otherwise
13 knowledge of the licence that had been signed. The 13 | would have known that.
14 granting order we received on 29th January 2015. So the 14 MR HILL: Can we look at paragraph 2 of your witness
15 official, as far as we were concerned on the mine, we 15 statement. You say there you have:
16 received that on 29th January 2015. 16 "... detailed knowledge of the mining industry in
17 Q. FTI, if you could pull up Mr Buyskes' first withess 17 Rwanda, specifically, and of Natural Resources
18 statement at paragraph 11, which is on page 5. If you 18 Development Rwanda ... and NRD's United States own
19 could just blow up paragraph 11, thank you. Mr Buyskep, 19 led by Roderick Marshall."
20 | just want to direct you to one line. You write: 20 Then you say:
21 "In 2012, Tinco had various investors that were very 21 "I have met with, worked with and shared resources
22 interested in investing in RML and ETI, however, no 22 with, the owners and managers of NRD on many
23 investor would invest unless RML and ETI had large scale 23 occasions ..."
24 mining licences and security of tenure.” 24 Now, who are you actually talking about when you
25 Can you just explain very briefly why that is? 25 talk about who you have been meeting with and working
Page 130 Page 132
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16:41 1 with; is it just Mr Marshall? 16:44 1 would like to make a statement here, which we can expand
2 A. Mr Marshall and Zuzana Mruskovicova as well. 2 on. The idea behind a short-term licence, a four-year
3 Q. Sothose were the people you understand to be the 3 licence, is for the investor, the mining company, and it
4 United States owners and the managers of NRD? 4 is included in there, to do the best of his ability to
5 A. Absolutely. 5 explore and to make sure that he has enough informatign
6 Q. Now, given that you joined in 2012 -- 6 to gain the level of confidence to ultimately make the
7 A. Yes. 7 long-term investment. That is the reason behind
8 Q. -- you have no direct knowledge, do you, of the 8 a four-year exploration licence. The onus is on the
9 negotiations and discussions that led to the earlier 9 company to be able to garner enough information about
10 contracts by RML, for instance? You weren't involved ir 10 the deposit in order to make the long-term commitment pn
11 those negotiations? 11 a long-term investment.
12 A. With whom, with Rutongo? 12 So the fact, yes, there were certain obligations,
13 Q. Yes, take Rutongo and Rwanda; they had a contract tHat 13 however -- and we can expand on that -- it depends from
14 was entered into well before your time, so you don't 14 deposit to deposit how you actually apply your money td
15 know what was discussed when that happened. 15 be able to get the right information in order for you as
16 A. Yes -- well, | was not personally involved, but | do 16 a company to make the long-term investment. | don't
17 know subsequently when I joined | had seen the contragts 17 know if I've made myself clear.
18 and | had many discussions with my CEO, who was acttially 18 Q. But, as you say, there are obligations, and the company
19 part of the negotiations at the time. 19 can't expect the government to provide a long-term
20 Q. And in the case of the Rutongo contract, that was 20 contract if the company, for instance, is in breach of
21 originally made with a previous entity, wasn't it, 21 its obligations and hasn't complied with its
22 Umhlaba? 22 obligations; correct?
23 A. With Umhlaba yes, that is correct. 23 A. Again, again, | would come back to fairness in what
24 Q. So again, you wouldn't be aware of those discussions?] 24 these obligations are. As long as you've got a proper
25 A. I 'was not part of the discussions, no. As | said, | had 25 feasibility study, based on the information that you
Page 133 Page 135
16142 1 obviously seen the contract after the discussions 16:46 1 have gathered to enable you as an investor, nobody ¢an
2 because, you know, that was part of my job here, and it 2 actually dictate to you what you actually need to be
3 was negotiated through my CEO at the time. 3 able to get a feasibility study for your own use,
4 Q. You say you looked at the contracts. Each of RML, 4 because you're the investor, not the government. So
5 Rutongo and ETI, Eurotrade, had their own rights under 5 | understand government wants certain commitments,
6 each of their contracts, didn't they? 6 however, at the end of the day, it's the investor that
7 A. Eurotrade had -- the company started Eurotrade a year 7 has to ensure that for his being, not for the
8 before Rutongo. Rutongo started in 2008, Eurotrade 8 government's, for him, the information that he's
9 2007, so there was a year difference between the two 9 gathered is sufficient for him to make a long-term
10 mines, yes. 10 investment. If he cannot get enough information and the
11 Q. But each company, each of those companies had theifown 11 ore body does not make sense for a long-term investment,
12 rights under each contract; yes? 12 he pulls out.
13 A. Absolutely, yes. 13 So getting back, generally, any company all over thg
14 Q. And what those rights were depended on the terms of the 14 world would do the minimum amount of work to get the
15 contract? 15 best amount of information during the exploration phage,
16 A. Exactly. 16 and it cannot be dictated to by any entity, and | know
17 Q. Yes. And the general understanding in the mining 17 in these contracts there is: you have to do it this way.
18 community would be that any entity, party to a contract, 18 The question is, is that right and is that fair?
19 has the rights that are in that contract? 19 Q. You say is that right and is that fair, but you've
20 A. Well, that's a general understanding, sure. 20 already accepted, and it is right, isn't it, that all
21 Q. And each of these contracts would have had obligations, 21 mining companies accept they are subject to the minipg
22 and you may recall that they're under Atrticle 2 of the 22 obligations in the contract; correct?
23 contracts, that required each of Umhlaba and ETI to do 23 A. They are subject to the obligations, yes.
24 things? 24 Q. And there are three things going on, aren't there?
25 A. Well, that is true. That is true. However, | just 25 Firstly, there's a set of obligations in the contract
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16:48

that are the obligations and if they're not satisfied 16:51
then you can't expect to get a long-term licence.

1 1 from scratch, in the four-year period we put together -

2 2 and that's why | came to Rwanda, to put the long-term

3 That's the first point. Do you agree with that? 3 plan together, in 2012 based on the information that we
4 A, Actually, I do not. If they're not satisfied to 4 have gathered in the four-year period, we took that

5 whose -- if they're not satisfied -- let's put it this 5 information and then put our long-term plan together gnd
6 way. If the investor cannot have the confidence 6 said that is what we are committing ourselves too.

7 sufficient to make a commitment for a long term, and he 7 It's very difficult, and it's actually impossible,

8 doesn't satisfy himself, then | understand it. 8 for anybody to walk onto a premise and say: I'm going|to
9 However, if the investor finds that he has got 9 spend $14 million bucks on this, on my exploration.

10 enough information, he is the man with the money, or he 10 That's crazy, nobody does that.

11 is the investor that is going to put money into this 11 Q. Butif you take Rutongo, for example, there was an

12 business, not the government. If he, as the investor, 12 obligation under Article 2 of the Rutongo contract to

13 has sufficient confidence with the information that he'q 13 spend money in the four-year period, wasn't there?

14 garnered, to make that long-term commitment, surely the 14 A. There was an obligation, that's true.

15 onus is on the investor. That's how it works in all 15 Q. And so, as | said earlier.

16 mining companies. 16 A. I'm questioning the fairness of it, that's all.

17 Q. Ifyou just think of a hypothetical example, Mr Buyskgs. 17 Q. Yes, | see your point.

18 A. Yes. 18 A. Could I just make a very simple analogy: you want to|go

19 Q. The government is not going to say to anyone: you jyst 19 and rent premises, a building premises. The person i$

20 make your own decision without any parameters at all 20 prepared to rent that building to you, however, he says:

21 without any policing of that, and as long as you're 21 before I sign off, | want you to build a new office

22 happy, then we are going to give you a 35-year licenceg. 22 here, | want you to build a new -- a warehouse or

23 There's always going to be parameters and targets yol 23 whatever, | want you to do all of this. Only then will

24 would need to hit, or the government would have to mpke 24 I sign the agreement that you can rent it for long term,

25 the decision; correct? 25 Nobody in his right mind would do that. That is the
Page 137 Page 139

16:49 A. Certainly when it comes to environmental, it comes tp 16:52
certain standards, but the actual mining commitment, you
know, again, | could expand. There are different typeq guarantee that you are going to have long-term
of deposits and the different types of deposits warrant ownership. That's the point I'm trying to get across.

1 1 simple analogy: by expecting a company to spend a Ipt of
2 2
3 3
4 4
5 different types of exposure, of exploration. So itis 5 Q. Butinthe case of Rutongo and in the case of other
6 6
7 7
8 8
9 9

money in the first four years, because you have no

difficult for the government to say: you at Rutongo, companies, even on your analysis of things, those we
because you are a brownfields vein deposit, you must the obligations and that's what companies agreed to do,
spend X amount of money in opening that up. isn't it?

Whereas you, in some other greenfields deposit, yo| A. Well, they are, they are the obligations. Was that domfe

(4]

o

10 must spend so much. It makes life very tricky to do 10 scientifically? How were these obligations met?
11 that. 11 | don't know, | wasn't here at the time.
12 Q. That's not the way it works, is it -- 12 Q. And in the case of both Rutongo and ETI that had
13 A. That's how it should be working. 13 successful applications, the government was satisfied
14 Q. -- because under the contract -- take Rutongo, for 14 with the company's applications, weren't they? | know
15 example -- 15 you have a complaint that it took a long time but as
16 A. Yes. 16 I understood your evidence, you knew, | think you saig
17 Q. -- under the contract -- 17 by late 2014, that the government was satisfied with the
18 A. Yes. 18 applications.
19 Q. -- Rutongo explained, it came up with its own plan -- 19 A. Well, it took us three years, in fact, we could only
20 A. Yes. 20 start doing something from January 2015. In those thfee
21 Q. --including its own investment plan, and so it wasn't 21 years, or almost three years, this mine suffered
22 a question of the government telling it what to do; when 22 horribly, because we had known at the time in 2012 when
23 it entered into the contract it had its own plan but 23 we put the business plan together, we needed long-tefm
24 what it had to do was meet the plan; correct? 24 capital. This mine is not sustainable, and if you would
25 A. How do you understand -- the ore body, when you stdrt 25 like, | can explain the reasons behind that.
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16:54 1 MR HILL: No. Thank you, Mr Buyskes, | have no further | 16:58 1 it. What it was, | do not know, but | don't believe it
2 questions. 2 was the shareholder -- sorting out the shareholders'
3 Re-direct examination by MR HARRISON 3 agreement. You know, it's difficult to speculate at
4 MR HARRISON: Mr Buyskes, could you please explain the 4 this stage, but it just didn't make sense that it was
5 reasons behind that, as to why the mines suffered 5 just because of the delays in the shareholders'
6 greatly -- excuse me, as to why the companies suffered 6 agreement.
7 greatly? 7 THE PRESIDENT: Thank you.
8 A. Okay, let me get back to the four-year period. The 8 MR KAPLAN: Mr President, is the witness released?
9 four-year period gives you as the company the 9 THE PRESIDENT: Yes.
10 opportunity to determine if the ore body or the mine 10 MR KAPLAN: Okay.
11 that you want to invest in is good enough for you to 11 MR COWLEY: And Ms Mruskovicova. | am so sorry at hqw
12 invest in, okay. During the phase, and Rutongo was 12 I mispronounced that. Is she in the waiting room or do
13 a brownfields operation -- when | say brownfields, it 13 we need to make contact?
14 was a mine that was started in 1955, the Belgians, so 14 THE PRESIDENT: Very well.
15 the methodology that we had to employ to explore this 15 MR WATKINS: Mr Cowley, we're ready to log her in. | seft
16 mine was reopening a mine that had previously been mined 16 her an email asking if she was ready and I've not gotten
17 by the Belgians. That means we had to clean out, and 17 aresponse. So | just need somebody to be able to reagh
18 hence we spent quite a bit of money because we had to 18 out to her but I'm ready to go to log her in, she just
19 buy equipment to get into 80 kilometres of tunnelling 19 needs to be in front of the computer.
20 underground. That was the extent. So that is why we 20 MR COWLEY: Thank you, that's what | was asking.
21 had to bring in compressors, locomotives, all this 21 | apologise to the Tribunal, the day when it became
22 equipment to be able to open this mine. 22 uncertain in timing, messages we were trying to go bach
23 When we did that, we found that, wow, we've got so 23 and forth with the various withesses. We're obviously
24 much left that the Belgians left, we've only got 24 not on top of this enough that she's already sitting at
25 a maximum of two years to keep us going, after which we 25 the computer, but we're working right now, if now would
Page 141 Page 143
16:56 1 have to make substantial investment, and hence we puf inl6:59 1 be an appropriate time for, you know, taking a few
2 our long-term plan on that basis. We needed the money, 2 minutes, we'll --
3 like in the end of 2012. In fact, | was told the 3 MR HILL: Mr Buyskes (overspeaking).
4 licences would be available after, you know, eight 4 THE WITNESS: Am | done, sorry. | can leave?
5 months after we put in the application. 5 THE PRESIDENT: Sorry, Mr Hill.
6 So three years caused us severe damage, and | kno 6 MR KAPLAN: FTI, Mr Buyskes is released.
7 the government says that all our applications were in 7 THE PRESIDENT: Sorry?
8 order and all sorts of things, but that delay caused us 8 MR HILL: I'm sorry, Mr President, it's just that Mr Buyskes
9 material damage to this day. 9 hadn't realised he was released so he was still hanging
10 MR HARRISON: Thank you, Mr Buyskes. 10 on and | was just trying to (overspeaking).
11 Questions from THE TRIBUNAL 11 THE PRESIDENT: Mr Buyskes, thank you very much, if you cpn
12 THE PRESIDENT: Could I just ask a question, please. Tp 12 hear me.
13 what do you attribute the delay in getting your 13 MR COWLEY: We are making calls and texts and we will repgrt
14 concession? 14 in a moment exactly where we stand in terms of
15 A. Towhat do | attribute? You know, I'd hate to 15 Ms Mruskovicova being in front of a computer.
16 speculate. | know the government says that there were 16 THE PRESIDENT: Okay, we'll retire, and if we haven't got
17 certain issues with ownership because Rutongo at the 17 an answer in 10 minutes, we would like to come back,
18 time was 90% owned by the government, 10% by the Tinco 18 please.
19 Group, and hence you cannot make an investment if yo 19 (5.00 pm)
20 only own 10% of a company. They say that it was becaluse 20 (A short break)
21 of the relationship between government and Tinco and 21 (5.12pm)
22 sorting out the shareholding agreement. Now, the 22 MR WATKINS: Mr President, the witness is in the waiting
23 shareholding agreement has only been finalised 23 room, I'll go off camera and I'll wait to hear when to
24 in January 2021, incidentally. 24 bring her in.
25 However, | believe there was something else behind 25 THE PRESIDENT: Well, | think we want to have her brought if
Page 142 Page 144
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17:12 1 straightaway, please. 17:15 1 Q. And do you have a relationship -- did you have
2 MR WATKINS: Excellent. 2 a relationship at any time with Tinco?
3 MR COWLEY: Yes, please. 3 A. | had a relationship with Tinco. | started to work for
4 MR KAPLAN: Mr President, the witness is seated and the 4 Tinco Group in summer 2015.
5 declaration is up. 5 Q. And at that time period, were you still working in your
6 MS ZUZANA MRUSKOVICOVA (called) 6 capacities with BVG and NRD?
7 THE PRESIDENT: Thank you. 7 A. Yes,|lwas. | was. Because we were still hoping that,
8 Ms Mruskovicova, you have a declaration in front of 8 or we had the signs that we can get the concessions
9 you. 9 back, so it would not be smart to leave Rwanda and go
10 THE WITNESS: Yes. 10 home, and it was a good decision because it was,
11 THE PRESIDENT: Would you please repeat it aloud? 11 I think, September 2015 that we got the office back. So
12 THE WITNESS: | solemnly declare upon my honour and 12 there are still these good signs that something will
13 conscience that | shall speak the truth, the whole truth 13 happen.
14 and nothing but the truth. 14 Q. What was -- when you started with Tinco, when you worked
15 THE PRESIDENT: Thank you. 15 with them starting in 2015, what was your position?
16 MR COWLEY: May | proceed, your Honour? 16 A. Actually, Tinco had a finance admin manager who was
17 THE PRESIDENT: Yes, please. 17 defrauding some money, and there were big issues and he¢
18 Direct examination by MR COWLEY 18 was fired, and they needed a quick replacement. So
19 MR COWLEY: Ms Mruskovicova, | am going to apologise, this 19 because | lived in the same compound with the Tinco
20 won't be the first time, and | hopefully not too often, 20 people, or with the CEO of Tinco, then it was a natural
21 for how | pronounce your last name. Please introduce 21 fit somehow, that they asked me if | am willing to be
22 yourself to the Tribunal and instruct me on how to 22 interviewed by the management which came from London
23 pronounce your last name better? 23 this was in summer 2015, they interviewed me, and then
24 A. My name is Zuzana Mruskovicova. 24 they said that if I'm interested, | can start to work
25 THE PRESIDENT: | apologise, | didn't get it right either. 25 for them, and then | started to work for them.
Page 145 Page 147
17:14 1 A. No, no, no, this is this Eastern European name, soit's| 17:17 1 Q. To your understanding at that time, were they aware of
2 okay. 2 your relationship with NRD and BVG?
3 MR COWLEY: I'm going to ask for an indulgence for the 3 A. Ofcourse. | would say that everybody knew. There wag
4 otherwise gross informality, but may I call you 4 no secret about it.
5 Ms Zuzana? 5 Q. Was any concern ever expressed to you about your working
6 A. Yes, please. 6 both with NRD and Tinco?
7 Q. Ms Zuzana, what relationship did you have, what positipn 7 A. Notatall.
8 did you have with NRD? 8 Q. Why not? Let me ask it this way: are you concerned
9 A. Icameto NRD in 2011, and | actually went there for 9 about holding positions with both companies?
10 an audit to check what's happening there, and then 10 A. No, no, no, not at all. You know, | was waiting that we
11 | became the finance admin manager/controller of the 11 will in the end either get the settlement with Rwanda or
12 company, and then | stayed until -- | stayed in Rwanda 12 we'll get the licences. So in that case | would simply
13 until 2018. 13 quit my work for Tinco and | would continue with NRD.
14 Q. Do you have a relationship with BVG? 14 But | mean, at that time, | was just waiting for
15 A. Yes, I was also involved in BVG. At that time when BV[G 15 some decision to be done, so that's why for me it was
16 licences, or, you know, the BVG contract was in place, 16 a pleasure to work with them and do something for them.
17 | was not working much with the mining, | was really 17 MR COWLEY: Thank you, Ms Zuzana. No further questior]s.
18 involved in the charity programme. So | was -- | set up 18 A. Thank you.
19 the charity organisation and that was -- | did it in my 19 THE PRESIDENT: Mr Hill.
20 free time, obviously, but | was involved in Rwanda 20 MR KAPLAN: Mr Hill, you are on mute.
21 through that charity programme. 21 Cross-examination by MR HILL
22 Q. Do you have a relationship with Spalena? 22 MR HILL: I'm sorry, especially as | managed to pronounce
23 A. Yes, | have. | have. In Spalena | worked for -- 23 the name right. I'll try again.
24 Spalena was the owner of the NRD in Rwanda and | wofked 24 Ms Mruskovicova, could you go to paragraph 6 of your
25 for NRD in Rwanda. 25 witness statement?
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17:19 1 A. Excuse me? 1721 1 weren't told at any point, were you, that there had been
2 Q. Could you go to paragraph 6 of your witness statement? 2 a long-term licence submitted to cabinet?
3 A. Yes, I don't have any documents. 3 A. We were told that, yes, we were told that. | was not
4 Q. You will be shown it, don't worry. Hopefully you will 4 part of the negotiations, that was negotiated with
5 have a screen that -- 5 Mr Marshall, Mr Bidega and some other people from GNID,
6 A. Not yet, not yet -- oh, now | have it. 6 and yes, that was the -- what | was told, correct.
7 Q. (overspeaking) up on a screen? 7 Q. l'would suggest that's something that you have been tqld
8 A. Yes,yes, yes. 8 more recently by Mr Marshall; is that right?
9 Q. You say there: 9 A. No, not recently, it was at that time. It was at that
10 "Prior to investing, Rwanda informed Claimants they 10 time at the very beginning.
11 would become long-term Concession Holders if they signed 11 Q. Now, I'm going to change to a different topic.
12 the contract and invested in the Rwandan mining 12 It's right, isn't it, that Rutongo -- you deal in
13 industry. Tinco was told the same.” 13 your witness statement with Rutongo and whether or nat
14 A. Yes. 14 it inherited all its infrastructure, but Rutongo didn't
15 Q. And you've just dealt with the contracts -- in this part 15 inherit all its infrastructure, did it? For example, it
16 of your witness statement you're dealing with the 16 had to build a railway line; correct?
17 contracts of NRD, ETl and RML. 17 A. Notreally. Notreally. Rutongo was the blackfield
18 Now, who are the Claimants that you're referring to 18 mine. It started in the thirties and the Belgians built
19 in that sentence? 19 a lot of infrastructure there. So, for example, the
20 A. Claimants must be in this case the Claimant of this 20 headquarters they had upgrade plant which was used al
21 case, | guess. 21 the time and it was used by Rutongo, it was not broken,
22 Q. Well, it's your witness statement, who did you have in 22 but it was a Belgian technology and Belgian machine sg
23 mind? 23 they were quite old.
24 A. Yes, Claimant as a defined term for this case. 24 Q. Just focus on my question. While, of course, Rutongo
25 Q. Soyou are saying you meant the Claimant of this case}; 25 did inherit some infrastructure, it also had to do other
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17:20 1 yes? 17:22 1 work, didn't it, for instance, building a railway line;
2 A. Yes. 2 yes?
3 Q. Who are they? 3 A. Yes, but that's the business as usual. Whatever you d
4 A. NRD. 4 you always have to build something. If you extend your|
5 Q. Soyou think NRD is a Claimant in this case? 5 tunnel then you have to extend your railway line, so
6 A. Yes. 6 that's ...
7 Q. And you're suggesting there that NRD was told that]it 7 Q. Now, you refer at paragraph 16 of your witness statemgnt
8 would become a long-term concession holder if it sighed 8 to a comparison between Rutongo's application for
9 the contract; yes? 9 a long-term licence and NRD's application for
10 A. Yes. Yes. 10 a long-term licence. Could you be shown Mr Imena’'s
11 Q. And why do you say that? Because you weren't th¢re, 11 witness statement at paragraph 58. This is Mr Imena's
12 were you, when that contract was entered into? 12 witness statement at paragraph 58.
13 A. Yes, but | read the 2008 law. 13 A. You are doing it too quickly. | didn't finish even the
14 Q. So you think from reading the 2008 law that that mgans 14 previous one.
15 that Rwanda informed the Claimants they would become 15 Q. Well, it's your witness statement, so you don't need to
16 long-term concession holders, do you? 16 spend time on that because | imagine you know it.
17 A. Yes, and it was the understanding of the Tinco Grouyip 17 Paragraph 58.
18 too. 18 A. Yes.
19 Q. Now, let's -- you also weren't around when any releyant 19 Q. This is Mr Imena's witness statement, you know who
20 contracts of Tinco were signed, were you, because you 20 Mr Imena is?
21 began work with them in 2015; correct? 21 A. MrEvode?
22 A. Yes, correct. 22 Q. Imena, I-M-E-N-A?
23 Q. Now let's look at paragraphs 7 and 8. Actually, | can 23 A. Imena, Evode Imena. Yes, yes, yes, sure, sure, sure.
24 skip that now. 24 Q. So this is his witness statement and I'm just going to
25 I'm going to move on to a different topic. You 25 show you what he says about Rutongo's application. H
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17:24 1 says: 17:27 1 To say about this production, the production, which
2 "Rutongo's application, for example, was much more 2 was that high was only in a few months in 2012. Why?
3 detailed than anything submitted by NRD. It contained 3 Because when they started to clean up the tunnels, they
4 a detailed feasibility study which had been 4 found there pillars which the Belgians left behind, like
5 independently assessed. They were also able to 5 supporting pillars, and there was mineralisation, so
6 demonstrate to our satisfaction that in the four-year 6 when they took these pillars out, they were able to do
7 initial period when working on the basis of a short term 7 the tonnage, and when you see the progress of Rutongo
8 licence, they had made significant investments of in 8 mine right now, from that number it was going gradually
9 excess of USD $20 million into exploration, 9 down and the spring they ended up with half a container
10 infrastructure, and equipment, making significant 10 a month.
11 strides towards industrial mining and away from 11 So for Minister Imena to say: this is, oh my God,
12 artisanal mining. Between 2008, when it took over the 12 great, | truly don't agree. The facts are not showing
13 concession on a four-year licence, and 2012 it had 13 that.
14 increased tin production from an average of 83 tonnes 14 Q. Now, you refer to a laboratory. It's right, isn't it,
15 per year on average between 1995 and 2007 to 15 that there wasn't a laboratory that NRD had; correct?
16 1,042 tonnes in 2011. The workforce had grown from 3P0 16 A. I don't know what is laboratory -- oh, laboratory, yes,
17 artisanal miners in 2006, to more than 3,000 in 2011. 17 yes, yes. We had a laboratory. Rutongo or Tinco Group
18 They had carried out high quality exploration, and 18 didn't have the laboratory, correct.
19 provided comprehensive estimates of reserves and a 19 Q. NRD didn't have a laboratory either, did it?
20 detailed plan for exploitation. Expenditure on 20 A. NRD had a laboratory, very sophisticated. We had
21 exploration alone between 2008 and 2012 was in the 21 several XRF machines, we had a desktop lab machine which
22 region of USD $4 million. The difference between what 22 had like a printer in the end. We had a mill for
23 Rutongo submitted and had achieved, and what NRD 23 preparation of the samples. It was a bit like a large
24 submitted was enormous." 24 refrigerator or a washing machine where the minerals
25 Then can | go to the next paragraph. He then says: 25 were put in, then they were milled into the powder, and
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17:25 1 "Further, Rutongo and Eurotrade's production levels | 17:28 1 that was the basis how the samples were prepared for {he
2 were much higher than those of NRD. For example, as 2 XRF machines. So then we had the results of that, and
3 mentioned above, as at 2011, Rutongo, which had just gne 3 we were using it on a daily basis. | mean, that was
4 concession area, produced on average 1,042 tonnes of 4 also used for the sampling programme.
5 cassiterite per year and employed over 3,000 people. Irj 5 So if -- okay -- for the sampling programme.
6 the same year, NRD across the five concession areas, was 6 Q. Give me one moment. (Pause).
7 producing only 62 tonnes of cassiterite per year, which 7 The true position is there was a portable water pump
8 is only just over 5% of what Rutongo was producing.” 8 and a portable Niton XRF spectrometer and that
9 And you can't dispute any of those points from 9 constituted your laboratory; yes?
10 Mr Imena, can you? 10 A. No, that's not true at all. That's not true at all.
11 A. Oh, definitely. Mr Evode, or Mr Imena, is comparing 11 Q. Now, you make in your witness statement some very
12 apples and oranges. Rutongo was the biggest, or is the 12 general allegations about Bosco, Bosco Nsengiyuma. You
13 biggest deposit in Rwanda. So that was -- it was a very 13 remember he was the bailiff, yes?
14 rich mine, even in the thirties. For example, there was 14 A. Yes, | think I will not forget him until the end of my
15 a -- | don't know, there was a cobblestone road which 15 life.
16 was coming up the bottom of the hill up to the Rutongo. 16 Q. And he was executing on a number of court judgmentq that
17 There was a hospital which was better than the hospital 17 had being given against NRD, wasn't he?
18 in Kigali. They had a country club, pool, tennis 18 A. This is what he said. We didn't see them, but this is
19 courts. That was a very rich mine. So to compare our, 19 what he says.
20 let's say, Nemba concession, compared to this, it's 20 Q. Now, you suggested in your evidence that he stole
21 a completely different deposit. 21 $800,000, and that's inaccurate, isn't it?
22 And remember that the deposits that were in the 22 A. |think it's much more.
23 west, that was a greenfield operation, they just 23 Q. And you have also suggested he did not follow Rwandgan
24 started. So that's only to compare these two things. 24 procedure or rules, but the correct position: he was a
25 Completely different animals. 25 professional bailiff who took care to follow the rules;
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17:30 1 yes? 17:33 1 A. He had what?
2 A. No, | would say he was a very unprofessional bailiff who 2 Q. Judgment debts for more than $30,000, didn't he?
3 just decided to steal NRD's property. 3 A, $30,000, but only the chairman car which he seized wds
4 Q. And what he was enforcing was a number of judgment debts 4 for $30,000.
5 from employees; correct? 5 Q. No, no, he had judgment debts for more than $30,000,
6 A. Probably. 6 didn't he, that he was executing on?
7 Q. And if you take, for instance, Mr Bosco's witness 7 A. Not aware of that. What we are aware of is $30,000.
8 statement at paragraph 26. No, sorry, it's 8 Q. Then let's go to paragraph 27:
9 Mr Nsengiyuma's witness statement. If FTI could go to 9 "On 25 June 2014 | went to NRD's office as has beer]
10 Mr Nsengiyuma. If we could go to paragraph 26 of that 10 agreed at the meeting on 24 June 2014. Mr Marshall,
11 document. 11 Ms Mruskovicova and Mr Benzinge were all present as vas
12 MR BRODSKY: Thank you, | appreciate the clarification. 12 Eugene, a bailiff working for MINIJUST. Mr Marshall ard
13 MRHILL: Yes, paragraph 26. Thank you. He deals with pgrt 13 Ms Mruskovicova said they would not work with
14 of a story involving you. He says: 14 Mr Benzinge. | told them that my only duty was to open
15 "On 23 June 2014, Odette Yankulije, Head of the 15 the office as has been agreed and that if they did not
16 Access to Justice Department at MINIJUST called me in 16 want to work with Mr Benzinge that was a matter for
17 for a meeting the following day. | attended this 17 them. Mr Marshall and [you] then left so | handed the
18 meeting on 24 June 2014 at the office of MINIJUST. 18 keys to Mr Benzinge and also left. | also gave
19 Ms Mruskovicova and Mr Benzinge were present as were 19 Mr Benzinge the keys for the Nemba site. On
20 representatives from the US Embassy. Mr Marshall 20 1 August 2014, | prepared a statement about what had
21 accused me of harassing him and claimed there were no 21 happened which | sent to a number of people including
22 judgments against NRD. | explained that this was not 22 the Minister of Justice and the police."
23 true. Following some discussion it was agreed that 23 And that's accurate too, isn't it?
24 I would give NRD copies of the judgments | was trying to 24 A. That's not accurate at all, because Mr Benzinge was nt
25 enforce and that | would allow NRD representatives to 25 there at all, so Mr Nsengiyuma couldn't give him the
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1732 1 enter the office for two days on 25 and 26 June so that | 17:34 1 keys. He didn't give him the keys to the Nemba site
2 they could prepare a payment plan. We also agreed thgt 2 because they just went to Nemba site and they took ovgr
3 NRD would provide me with their payment plan by no laer 3 without even informing us. So they suddenly took the
4 than 8.00 am on 27 June 2014 and that once the paymgnt 4 office, then they took the Nemba, even not telling
5 plan was agreed the office would be re-opened so that 5 anybody anything, so that's definitely not true.
6 NRD could continue working and raise money to make 6 Q. No, it's -- Mr Benzinge then goes on. No, sorry,
7 payment in accordance with the payment plan." 7 Mr Bosco then goes on to deal with the temporary
8 And that represents what happened in that part 8 suspension of execution by the Minister followed by its
9 of June 2014; correct? 9 restoration after investigation, and he goes on at
10 A. No, that's not correct. For example, Mr Benzinge was 10 paragraph 33. Can we go to that.
11 not at all there, he never visited. There were 11 He says:
12 representatives from the US Embassy, that's correct. 12 "Still NRD refused to pay what was owed under the
13 Harassing him, there were no judgments, that's not true 13 judgments | was enforcing. As a result on 28 October
14 We knew that there were judgments, but what was 14 2014 we had a meeting convened by the regional policg
15 Mr Nsengiyuma doing, he was showing only one judgmént 15 commander at which [you] and the police were present.
16 all the time. So he didn't show us something else. So 16 At this meeting [you] told regional police commander
17 based on this one piece of paper, he just continued 17 that NRD would never pay the judgment debts. The police
18 seizing and seizing. You know if, let's say what 18 told her that if NRD did not pay then | could continue
19 we calculated, so we were -- we did owe to employees 19 to enforce. | recorded what had happened at the meetifg
20 about $30,000, so then there is no explanation why he 20 in a note."
21 was -- he seized the bulldozer, trucks, cars, pick-ups, 21 And that's, again, accurate, isn't it?
22 all these things. So when you add all that together, he 22 A. That's not accurate at all because | was there with our
23 was actually stripping the company from assets. 23 lawyer who told the police person there or the police
24 Q. WEell, he had judgment debts for more than $30,000, 24 commander that first Bosco should show us all the
25 didn't he? 25 judgments which he had, and second thing was he has fo
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17:36 1 tell us for how much he sold the assets and reach 17:39 1 debt? The judgments he fulfilled or he didn't fulfil,
2 judgments he satisfied. That was the condition. So 2 what is the debt?
3 then he could enforce, but we never got any information 3 So you cannot react to that. | don't know what he
4 about anything. 4 was talking about.
5 Q. You were making allegations that certain of these dgbts 5 Q. Well, you know that he was seeking to execute against
6 were not due or had been paid and were not outstanfing 6 debts and what he's proposing is a deal whereby he gef
7 as judgment debts, and he was asking for substantidtion 7 half the price of the separator to be set against their
8 of that and you declined to provide it; correct? 8 debts. Nothing improper in that, is there?
9 A. We didn't have information, sir. 9 A. Itwould not be improper if he didn't seize all these
10 Q. Let's go to the document at C-149. 10 big machines already before. So when we never got any
11 Now, the background to this is that you were seeking 11 information, what he did with the seized machinery and
12 to remove a magnetic separator and transport it to the 12 all these properties which he seized, minerals, and you
13 Congo; yes? 13 know, we can have a long list of things what he seized,
14 A. Nottrue at all. We were moving the separator to Kigali 14 and he didn't prepare for us a clear description:
15 and Bosco was -- he had to have informants or whatgver, 15 | seized debt, | got so much money and | paid these
16 he followed us and he actually on the way he took thie 16 people and these judgments, so then you can have with
17 magnetic separator, jigs, crushers, whatever was thgre, 17 somebody a reasonable discussion, but to have this king
18 and he took it and he seized it. It was parked, stored, 18 of virtual discussion and nobody knows what they are
19 in Spedag, and we tried to get it out but the Spedag 19 talking about, then it doesn't seem very reasonable to
20 people said: like, well we have to figure out what to do 20 me.
21 with Bosco. Actually he didn't even have the judgmgnts 21 Q. All the negotiations he was conducting with you were ia
22 for all these machines which he seized. The paper was 22 [Spedag], weren't they? Because you had refused to deal
23 only for the magnetic separator, so he was illegally 23 with Mr Nsengiyuma, hadn't you?
24 storing there the other equipment. 24 A. Sorry, | didn't understand --
25 So then he says, like, oh, madam, let's go 50/50, 25 Q. You had refused to deal with Mr Nsengiyuma, hadn't ypu?
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17:38 1 win/win. | was shocked. | mean I'm going to get 17:41 1 A. No, | just don't understand with whom | was dealing
2 involved with this person who just cleared all the 2 with?
3 assets of NRD? | mean how he even dares to talk to me. 3 Q. Yes, you had refused to communicate with Mr Bosco,
4 Q. Let's look at the second page of this exhibit. It says: 4 hadn't you?
5 "[For] example you pay 50% for your debt and | give 5 A. Well, | will be delighted to talk to him if he came with
6 you a permission to take the separator in Congo." 6 some information for us: which judgments, which people,
7 So he clearly is understanding that you are trying 7 how much, what happened to that, let's talk, but he was
8 to take the separator into Congo; correct? 8 refusing to do that. His job was to clear the company.
9 A. ldon't know where he got this idea but the fact is that 9 That was his job.
10 he seized it, he put it there, and now he had the great 10 Q. He was seeking to negotiate with you via [Spedag],
11 idea that it will go to Congo. If he took it to Congo 11 wasn't he?
12 in the end | don't know, but the separator never got 12 A. Oh, you mean Spedag?
13 back to us and | have no idea what happened with all thp 13 Q. Yes.
14 equipment (overspeaking). 14 A. Okay. No, no, no, Spedag was in that -- and -- Spedag
15 Q. You were seeking to remove it to Congo because you fvere 15 couldn't do anything. You know, Spedag people were my
16 seeking to take it to avoid execution on it; correct? 16 friends. They were the Germans who actually made all
17 A. That's just -- sorry, but that's nonsense. That's not 17 the import for NRD, so they knew exactly what is
18 true. 18 happening and they also knew what is Bosco doing thaf he
19 Q. And what he's proposing is a regular -- an acceptable 19 was just stripping the company from assets. So they
20 deal, isn't it, which is that he will allow this to be 20 also -- yes.
21 taken out of his execution on the basis that you pay 21 Q. Canyou go now to bundle R-203. This is a note of
22 50% -- do you see the words -- "for your debt". Yes? 22 a meeting with Mr Imena in September 2014 which you
23 A. Look, from this SMS it's even not clear what is the 23 attended, and can we look at page 2, the second page ¢f
24 debt. Is it the debt for the storage in Spedag? What 24 this, and read the first five sentences. So this
25 is the debt? He never calculated the debt. What is the 25 is September 2014. You say:
Page 162 Page 164

44 (Pages 161 to 164)

Anne-Marie Stallard
for Trevor McGowan

As amended
by the Parties



Day 4 -- Hearing on Jurisdiction and the Merits

Bay View Group LLC and The Spalena Company LLC -v- Republic of Rwanda

ICSID Case No. ARB/18/21

Thursday, 24 June 2021

17142 1 "Next discussed point was issue of tags. NRD inits | 17:45 1 A. Not aware of that.
2 letter (as attached) asked the Minister to provide tags 2 Q. Well, you were, weren't you?
3 for the NRD concessions. Minister said that he will not 3 A. No.
4 approve to provide the tags if NRD doesn't have licence 4 Q. Canwe go to bundle R-117. This is a minute of
5 NRD pointed out that from 2011 there is no licence and 5 a meeting that you held with Mr Imena and NRD
6 NRD was allowed to mine and tag. Invitation for the 6 representatives in December 2014. And if we look at the
7 negotiations for the long term licence was sent from 7 third paragraph of the letter we can see that a Mr Yasin
8 Minister in April 2014. Then the Minister said that he 8 of RMR Limited presented himself as holding 15% of NRD
9 received letter last week from Benzinge that Benzinge 9 shares. Do you recall that meeting?
10 doesn't want the Minister to give NRD tags. Benzinge 10 A. Yes, I do.
11 signed it as 'Managing Director of NRD'. NRD said that 11 Q. And do you recall Mr Yasin presenting himself as holdipg
12 it makes no sense if individual is sending letter and 12 15% of shares?
13 Minister ignores the letter sent by Minister of Justice 13 A. Yes, that was the plan to do, yes.
14 in which the bailiff, awards and judgments were 14 Q. Well, you say it was the plan to do, but representation
15 suspended.” 15 was being made that he did hold 15% of shares?
16 Now, this is a representation coming from you, and 16 A. It was never said like this.
17 you're referring there to the letter from the Justice 17 Q. Well, this is the meeting -- this is the minute of the
18 Minister suspending execution; correct? 18 meeting. He presented himself, didn't he, as a holder
19 A. Yes. There was a letter which suspended the seizures 19 of 15% of shares; correct?
20 Q. Butyou were aware, weren't you, that by September 2P14, 20 A. No, no, no, we didn't present it that way. We presentedl
21 and indeed on 26th August 2014, that suspension had Heen 21 it that there is a plan that Mr Yasin would be
22 lifted and there was no suspension in place; correct? 22 a shareholder in NRD.
23 A. Ireally don't remember that, but | remember that there 23 Q. And that meant the government was being presented with
24 was a discussion that because in 2014 the concessions 24 a change in shareholding in the middle of reconsidering
25 were returned to the investors in NRD and from Benzinde 25 the licence application; correct?
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17144 1 to investors in NRD, then that was sufficiently clear 17:46 1 A. Thatwas a plan and that's why we discussed it at the
2 that -- the ownership was sorted out, right, otherwise 2 Ministry to see how they would react to this option, to
3 they would not return it back to the original owners. 3 this possibility.
4 Then it should either stay with Benzinge or they should 4 Q. But that's not what the minute shows, because the minute
5 not give it to anybody, and whatever. 5 shows he's presenting himself as a 15% shareholder, and
6 So if they gave it back to NRD investors, it meant 6 then if we scroll down, you see that he's asking the
7 that the issue of ownership was resolved, so then we 7 Ministry various questions from his perspective as
8 should get the tags, that's the logical thing, because 8 shareholder, and it's clear from the minute it's nothing
9 Mr Imena always said: well, you know, | don't know wHo 9 to do with you gauging the Ministry's reaction to his
10 is the owner. So that was such a made-up story, but 10 15% shareholding?
11 this was another case when it was clear who is the 11 A. I don't think that these minutes are reflecting exactly
12 owner. 12 what was happening. It was a plan to have him as
13 Q. Just focusing on what you said. You said to the 13 a shareholder. Because there was no shareholder medting
14 Minister that: 14 yet, it was not hold -- it was not reflected in the RDB
15 "It makes no sense if individual is sending letter 15 certificate, which is like a commercial register, so
16 and Minister ignores the letter sent by Minister of 16 nobody from the Ministry would take that approach. They
17 Justice in which the bailiff, awards and judgment were| 17 knew how companies are being registered.
18 suspended.” 18 Q. Butyou've just made up this idea that you were taking
19 You were giving the misleading impression to 19 Mr Yasin to the meeting to see how the Ministry would
20 Minister Imena, weren't you, that there was some currgnt 20 react?
21 suspension of the awards and judgment? 21 A. Thisis not to make this like how they are going to
22 A. There was a suspension of the -- yes, yes, the Ministgr 22 react. This was introduced to the Ministry like that's
23 of Justice did suspend the -- 23 the plan, because every change of shareholding must be
24 Q. But that suspension had long ago been lifted, and yop 24 agreed with the Ministry, so this was one of the cases.
25 knew it? 25 Q. Now, can we go to R-189. This is a document
Page 166 Page 168
45 (Pages 165 to 168)
Anne-Marie Stallard As amended

for Trevor McGowan

by the Parties



Bay View Group LLC and The Spalena Company LLC -v- Republic of Rwanda

Day 4 -- Hearing on Jurisdiction and the Merits ICSID Case No. ARB/18/21 Thursday, 24 June 2021
17:48 1 from October 2015 and you say there that the Rutsirg 17:51 1 it was not possible to meet him.

2 property is in the hands of the government; do you se¢ 2 Q. Mr Gatare makes it clear that he was not avoiding you

3 that? 3 His time was heavily scheduled, all meetings were

4 A. Yes. 4 organised before time and put into his calendar. He hag

5 Q. Now, can you go to paragraph 22 of your witness 5 checked his calendar, he didn't meet with you, and,

6 statement? You say there that: 6 having checked his records, it appears you didn't even

7 "... NRD remained [in] possession and control of the 7 attempt to set up a meeting through the normal channelg

8 Concessions until April/May 2016 ..." 8 and it's most unlikely you would have sat outside his

9 Now, those are two inconsistent statements. Which 9 office because his staff would have required you to make
10 of those is true? 10 an appointment and you never made that appointment and
11 A. We received that letter, in two months there should Qe 11 that's fair, isn't it?

12 some kind of handover of the concessions. As you afe 12 A. That's a lie, because | made appointment every day wien
13 very well informed, it never happened. So we had 13 | was there. And the staff told me: please, Zuzana, can
14 a property in these concessions, so we had to guard i, 14 you come tomorrow, he's at a cabinet meeting, he is in

15 we had to have people there, we had to do everything as, 15 some meeting, maybe he will come in the afternoon:

16 you know, because if we are going to get the concesgqions 16 | said please can you make an appointment for me so we
17 back we didn't want to have the equipment or everyth|ng 17 can talk about these things and they said: yes, we will
18 that was there broken, right. So this was the limbo 18 do, when we see him, we will do, so if they ask him for
19 situation, that we were taking care of the concessionsg, 19 the appointment it seems that he didn't want to meet
20 we had people there, we had security there, we paid 20 with me because we had several requests for the
21 them, and now Jeffrey is asking me if we can sell it to 21 appointment there.
22 him, right. So that's a bad situation. Go and ask 22 Q. Let'slook at paragraph 26 of your witness statement

23 Mr Evode if it's possible to sell it. 23 now. You say there:

24 We are waiting either for the compensation or for 24 "The NRD Nemba Concession was taken from NRD |n

25 the licences, so how we are in the air. 25 about ... May, 2016 and awarded to a company with clope
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17:50 Q. But at that point, as you knew, you had been asked to| 17:52
vacate the concessions in May 2015, hadn't you?
A. Well, then why would you vacate something if you havd
there equipment, if you have there your assets. So

1 ties to the military. There was no public tender and no
2

3

4

5 first you have to give the assets to somebody otherwise

6

7

8

9

information was available."
That is all untrue, isn't it?

A. That's absolutely true. We heard that in March there
will be the, like, tenders for these concessions, NRD
concessions. So we created a group of people who are
supposed to tender for Nemba and for Rutsiro. These

like: please tell me what we should do with these people, we were not -- like our names were not there.
things. Should we like -- This group of people were told that: don't touch this,

10 Q. Andyou had been asked to vacate the concessions, hgdn't 10 Nemba is already promised to somebody.

what will happen: stolen, looted, whatever, that's why
| was going to Mr Gatare's office all the time

© 00N O WN P

11 you, and you spent your time in meetings with the 11 Then | met Professor Nkanika, your witness, who als
12 Minister at the time refusing to vacate the concessions 12 told me that he tried to apply for Nemba, but he was
13 and instead trying to hold out for a licence, that's 13 told that: don't do that, it's already promised to
14 really what happened, isn't it? 14 somebody. And as you know, Anthony Ehlers did the same
15 A. We couldn't vacate the assets there. That was valuablg 15 thing. So there was no public tender. All these
16 assets, so in the case we got the licences back we would 16 applicants, which tried to tender for Nemba, were told:
17 be using these assets again. 17 take back your applications, and in the end the Nemba
18 Q. And your suggestion that you sat outside Mr Gatare's 18 concession was given to a company called Fair
19 office daily for almost two weeks is a wild 19 Construction, which was owned by a gentleman called Bob
20 exaggeration, isn't it? 20 Mugisha, who was the family friend with the President.
21 A. Iswearto God, | was sitting there every day, and | wag 21 So that's why nobody could run it.
22 hoping that somebody will come -- somebody, his office 22 Q. Now, there's a number of points there. You say
23 will come and they will talk to me. The secretaries 23 Mr Ehlers tendered or tried to buy it. You're referring
24 knew me, they knew that | am all the time coming and 24 there to something that happened, on your case, in 201[L;
25 they were very embarrassed about it that he's hiding an¢l 25 correct?
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17:54 1 A. That's a different application. 17:57 1 Q. Now, you also refer in your witness statement to your
2 Q. The reality was there was a public tender, and we've gpt 2 belief about how much by way of minerals are smuggled
3 lots of documents that establish that, and that's 3 out of DRC and into Rwanda, but you would accept,
4 correct, isn't it? 4 wouldn't you, that someone like Mr Niyonsaba who works
5 A. Iwould not believe these documents at all, because 5 for the ITRI Pact programme is going to have detailed
6 | spoke with the real people, the real people who were 6 information on Rwanda'’s productions levels, yes?
7 really tendering, and they were told not to do that. 7 A. |think that he has propaganda information because
8 Q. When you say there was no public tender, there was 8 | travelled with my expat colleagues, mining engineer,
9 a public tender; yes? 9 geologists, around Rwanda, and we were able to set up|
10 A. Our application was not allowed to tender for Nemba. 10 pretty clear baseline what the mines are producing.
11 Q. Andthatis also untrue, isn't it? 11 | am following it up to this day. The production of
12 A. That's a very much truth. 12 these mines were stable, they don't go up and down,
13 Q. All the evidence -- 13 except in Rutongo, which dropped dramatically. The
14 A. | have a document showing, you know, all the paperwark 14 other mines keep their same, half a container or one
15 how we paid the fees for the tender, everything. 15 container or whatever.
16 Q. All the evidence you've just given about the tender 16 So when you add all these companies together, therg
17 process is simply untrue, isn't it? 17 is no chance that Rwanda would have, without any
18 A. It'strue, sir. It's very much true. 18 investment, further investment, would have this growth
19 Q. And can you -- just give me one moment. (Pause). 19 so the growth must come from somewhere, and the --
20 Just give me one moment, Ms Mruskovicova. 20 Q. Ms Mruskovicova, this is a pre-prepared and invented
21 A. Sure. (Pause). 21 story, isn't it, and the person who actually knows the
22 Q. You come on in paragraph 27 to say that in relation to 22 details on the ground is going to be someone like
23 the western concession, that Ngali Mining is the owner 23 Mr Niyonsaba whose job it is to investigate it; correct?
24 of the mines. And that's not accurate either, is it? 24 A. | don't think that he does that. | don't think so.
25 A. I say that | visited them in 2017 with a company 25 When our tags were taken, | went to him and | said:
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1756 1 belonging to the Ministry of Defence called 17:59 1 well, lldephonse, obviously the miners are mining there,
2 Ngali Mining. 2 so tell me, who is tagging that minerals. And he says
3 Q. Who is now the owner of -- 3 Oh, I don't know, Zuzana, maybe you know. And | said:
4 A. Of the smelter, right, so that's true. 4 no, lldephonse, it's your job, it's your organisation
5 Q. --many mines. 5 who has to find out what's happening in these areas and
6 A. Sorry? 6 he didn't know, he didn't answer.
7 Q. You say the owner of many mines. Are you suggesting -- 7 Q. Now, you refer at paragraph 25 to an alleged threat pf
8 you're not suggesting it's the owner of any mines in the 8 prison made to you by a senior police officer, and it's
9 concessions? 9 untrue, isn't it?
10 A. I'mtalking here that we visited the Rutsiro plant: 10 A. Sir, it was a very awful experience | had in Rwanda.
11 "The largest ...(Reading to the words)... mines and 11 | was called to the police station and, you know, to bg
12 smelter.” 12 called to police station in Rwanda, that's not a nice
13 That's right: 13 thing. So I called several friends and people | knew tp
14 "Ngali did not know about this processing plant that 14 tell them that I'm going there so in the case that,
15 NRD built with Claimants' investment and that was why 15 let's say -- | told them: in two hours if I'm not
16 | came." 16 calling you back please try to find out what's happening
17 Q. Justto be clear: are you or are you not alleging that 17 with me, and the suspicion was correct because thesg
18 Ngali Mining owns mines within the concessions, the 18 guys started to shout at me: | can put you to prison,
19 former concessions of NRD? 19 you will never find a job, | will destroy your
20 A. Ithink that they have some of the concessions but this 20 reputation. It was from a -- like from a movie.
21 particular area which we visited was turned into the 21 So then he says, like: yes, and Mr Marshall, he made
22 military camp so there was no mining. 22 these dangerous people angry so he shouldn't come
23 Q. Soyou are alleging that Ngali Mining owned some of the 23 It was a terrible experience, what | had, and | will
24 NRD concessions, are you? 24 never forget it and | hope that it will never ever
25 A. ldidn'tinvestigate it further. Truly | didn't. 25 happen to me or anyone else who is in Rwanda.
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18:00 1 Q. Isuggestto you, you have made this up for the purpogesl8:03 1 A. Thank you very much.
2 of this arbitration? 2 THE PRESIDENT: 15-minute break?
3 A. Notatall. Notatall. It's a true story, | was 3 MRHILL: Yes.
4 there, and this was what | was told and this is what 4 (6.04 pm)
5 | experienced, and it was such a bad experience that 5 (A short break)
6 | will never, ever forget it, never. 6 (6.19 pm)
7 MRHILL: Thank you, Ms Mruskovicova. 7 THE PRESIDENT: Yes, could the witness be brought in,
8 A. You're welcome. 8 please?
9 MR COWLEY: No questions. 9 MR WATKINS: Certainly.
10 THE PRESIDENT: Any re-examination? 10 MR JAROSLAV FIALA (called)
11 MR COWLEY: No questions. 11 THE PRESIDENT: Mr Fiala, welcome.
12 Questions from THE TRIBUNAL 12 THE WITNESS: Thank you.
13 THE PRESIDENT: | just have one question. Could you lopk, 13 THE PRESIDENT: You will see on your screen, | think,
14 please, at paragraph 23 of your witness statement. Jus 14 a declaration?
15 read it to yourself and tell me when you've finished, 15 THE WITNESS: Yes, I've seen everybody, only you all have
16 please. (Pause). 16 bigger heads than me. I'm feeling diminished.
17 A. Yes, sir. 17 THE PRESIDENT: Yes, do you see the declaration on your
18 THE PRESIDENT: Is it correct that you met all these people? 18 screen?
19 A. It's correct, because it was so unbelievable what was 19 THE WITNESS: Yes, declaration.
20 happening, that it seems that there is a short 20 THE PRESIDENT: Declaration.
21 somewhere, in some communication. Something was npt 21 THE WITNESS: Declaration.
22 right. 22 THE PRESIDENT: On the screen. Yes, would you be kind
23 THE PRESIDENT: What did you say to them? 23 enough to read it?
24 A. Sorry, sir? 24 THE WITNESS: Yes, | solemnly declare upon my honour ahd
25 THE PRESIDENT: What did you say to them? 25 conscience that | shall speak the truth, the whole truth
Page 177 Page 179
18:02 1 A. |told them what's happening, that the company tried tq 18:21 1 and nothing but the truth.
2 be the correct investor in the country, very -- had 2 THE PRESIDENT: Thank you very much.
3 a social programme, tried to do something for the 3 Direct examination by MR HARRISON
4 miners. We were not like bad people who wanted to huit 4 MR HARRISON: Mr Fiala, could you tell the Tribunal youn
5 Rwanda. We had even this pro bono work which was dpne 5 name and your occupation?
6 to Rwanda. So there was no reason why Rwanda wouldl try 6 A. Well, my name is Jaroslav Fiala, I'm called Jerry. And
7 to get rid of an investor like this. That was even the 7 what was the second?
8 reason why | stayed in Rwanda even later than | really 8 Q. Your occupation, Mr Fiala.
9 needed after 2016, because -- 9 A. Occupation. | am Czech and Australian citizen, and
10 THE PRESIDENT: I'm sorry, could you just confine yourself 10 I lived in Rwanda.
11 to my question. 11 Q. And what were you doing in Rwanda, Mr Fiala?
12 A. Yes. So | met all these people and none of them -- 12 A. In Rwanda from 2003 | am involved in mining and
13 basically said that they don't understand what's 13 exploration.
14 happening to NRD, why this is happening. 14 Q. And what was your role in the mining and exploration
15 THE PRESIDENT: What -- 15 industry?
16 A. Sorry? 16 A. Idid -- actually, | came to Rwanda as consulting
17 THE PRESIDENT: What did you ask them to do, if anything? 17 geologist for South African company, Metallurgical
18 A. No, no, no, | just told them the story, what happened to| 18 Design & Management.
19 NRD, and | asked them if they can have a feedback, if 19 Q. And -- Mr Fiala, can you hear me?
20 they can tell us what is happening, what is behind the 20 A. Yes.
21 scenes, if somebody knows something, why this compapyis 21 Q. Thank you. | apologise.
22 treated this way, why this investor is treated this way. 22 | understand, Mr Fiala, at some point you were
23 THE PRESIDENT: Yes, thank you very much. 23 involved or owned a company called Rwanda Rudniki; is
24 A. Okay. 24 that correct?
25 THE PRESIDENT: You are now free to go. 25 A. Yes, this company was incorporated in 2006 in Rwandg.
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18:23 1 Q. And just very briefly, what was your role with the 18:27 1 Q. Right. It's a document from October 2014, and it's from
2 company? 2 Rwanda Rudniki to the RDB; that's the Rwanda Development
3 A. Not major role, | picked (inaudible) but can be 3 Board.

4 described as my intellectual property. 4 A. Yes, | --inthis date | was not -- | was dismissed from
5 Q. lapologise, I'm not sure | heard what you said so 5 the company and | had no access to premises and offices
6 I'm just going to re-ask the question. If you could 6 of company, and this letter never been delivered to me.
7 just state what your role was with Rwanda Rudniki. Wht 7 Q. And what's said in the second paragraph is that:
8 were you doing for the company? 8 "At present Mr Fiala occupies no offices within the
9 A. Firstyear, | was searching for concession, and then 9 company, Mr Fiala has no authority from the company to
10 | became director of company and | was running this 10 act for, or to represent the company in any manner. As
11 company until | did joint venture with these guys from 11 can be noted below, and is confirmed by the valid RDB
12 Hong Kong. 12 certificate attached, Mr Fiala is a minority shareholder
13 Q. Andin what years were you running the company? 13 and as such Mr Fiala has no legal path to give himself
14 A. This company was incorporated in 2006. | got concesgion 14 any authority, without the agreement of the other
15 in 2007, in early 2007, and in November 17th, 2007, 15 shareholders."
16 | did joint venture with Niotan and | was running alone 16 And that was correct, wasn't it, in October 2014?
17 this company up to 2009/2010. 17 A. Well, they can write what they like but | never seen it
18 MR HARRISON: Thank you, Mr Fiala, no other questions 18 before. | actually asked RDB approximately after this
19 THE PRESIDENT: Yes, Mr Hill. 19 date to confirm that my concessions are my intellectual
20 Cross-examination by MR HILL 20 property, because government determined concession
21 MR HILL: Mr Fiala, you say in your witness statement tha 21 detailed survey for about maybe million dollars, and my
22 you are the holder of a small-scale mining licence on 22 perimeter was precisely the same like what it was from
23 behalf of Rwanda Rudniki. Can you just explain what ygu 23 all this big research, but they didn't answer me.
24 mean by that? 24 Q. And this letter, going back to this letter, it was
25 A. You know, | did one year research in mapping, geologi¢al 25 written because if you look at the first paragraph, it
Page 181 Page 183

18:26 1 mapping and sampling, and | designed perimeter of 18:29 1 was being said that you were misrepresenting your
2 concessions and applied for concessions. 2 ownership interest in Rwanda Rudniki to at least one
3 Q. And who is the concession holder? 3 bank and to the RDB, and is that what was happening?
4 A. The concession holder was Rwanda Rudniki. 4 A. Never. You said bank?

5 Q. Sothe company holds a concession and you are in fad, 5 Q. Yes:

6 although you describe yourself as the holder of 6 "... misrepresented the ownership interest of Rwanda

7 a small-scale mining licence on behalf of Rwanda 7 Rudniki to at least one bank and to your offices."

8 Rudniki, you are in fact a minority 15% shareholder? 8 A. Ithink this is -- | never entered company premises,

9 A. No, butinitially | had 51%. 9 I never talked to any bank. | actually, when | only
10 Q. But now you are a minority 15% shareholder; yes? 10 have, they locked my US$20,000 in bank and | asked to e
11 A. From 2010, yes. 11 released, but | don't know if it is the same case.
12 Q. Soyou're not the holder of the licence on behalf of 12 Q. And you were removed as director of the company becaluse
13 Rwanda Rudniki, are you? 13 the company considered you were misusing funds and
14 A. I don'tknow. | don't know what to answer, but | was 14 misrepresenting the company's financial information;
15 working on this concession until 2014, when | was 15 correct?
16 dismissed from company. 16 A. I've never seenit. Sorry, | couldn't accept it.
17 Q. Yes. And could you go to R-185. 17 Q. Now could we go to R-186, another document will come|
18 A. Say it again. 18 on the screen, which is R-186. This is
19 Q. No, sorry, you're going to be shown a document on 19 a Commercial Court judgment which is dealing with the
20 a screen which will be, for FTl it's going to be R-185. 20 question of whether you were entitled to represent the
21 This is a notification to the RDB from Rwanda Rudniki -1 21 company, and can you go to page 4 of that document, and
22 could we just scroll out a bit, please, FTI -- from 22 you will see the court's decision starts at
23 Rwanda Rudniki, warning the RDB of false representatipns 23 paragraph 15, and the court confirmed that at
24 of ownership being made by you. 24 paragraph 16 you were not the director of Rwanda Rudni
25 A. This document | never seen before. 25 and that your directorship had come to an end in general
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1831 1 meeting; yes? 18:35 1 MR BRODSKY: And | originally had up the supplemental
2 A. There | was director of company but | myself signed 2 witness statement, my apologies.
3 document because they put a lot of money into company, 3 MR HILL: Alright, let's all start again. Paragraph 5 of
4 that | agreed that | had only 15%, on this basis they 4 the witness statement. You say there, it's on the
5 dismissed me as the general director and it was recorded 5 screen -- or | hope it's on the screen. Do you see in
6 in the Rwandan board, development board. | did it by 6 the third sentence:
7 myself, nobody showed me this record. | agreed what was 7 "Under its 2007 Contract for Acquiring Mining
8 agreed for the whole time | was director that | -- they 8 Licences, NRD and its investors that right to the
9 invested money and then | have been diluted to 85%. And 9 Concessions."
10 | signed it -- by the way, | signed it when | applied 10 Now, have you reviewed that 2007 contract?
11 for a visa, | needed the certificate of company that | 11 A. Yes, I've seen nearly all documents which NRD havelin
12 am in company to have visa in Rwanda, and by the way, 12 office until they from time to time lock their offices
13 this Boni Mbanza which is here, he threatened me that if 13 and there's no access, but | am sure that they issued
14 | don't sign it, that my visa will be cancelled and 14 many mining acts 2007, 2008, 2015, | would not recal
15 | will be evicted from Rwanda. | was under enormous 15 all details of it, but | think they were right to inform
16 pressure. 16 me they were rightful owners because they paid a lot pf
17 Q. Inyour supplemental witness statement you say that ypu 17 money for the concessions.
18 have reviewed an Excel spreadsheet created by ITRI. 18 Q. And what their rights were depended on the terms of|the
19 Now, do you know on what basis you say that you have 19 2007 contract; yes? Sorry, 2006 contract?
20 been looking at an Excel spreadsheet created by ITRI? 20 A. There is some problem between 2008 and 2007.
21 A. Idon't know if it was Excel spreadsheet, but audit of 21 Q. Yes, | think you mean 2006 contract, don't you, or do
22 Rwanda Rudniki were free available on website and 22 you think there is some other contract?
23 | found this -- | found this, actually it was called 23 A. Ithink in 2007.
24 ITRI audit, | found it on internet. When | showed it to 24 Q. Do you think there is some contract in 2007 that you jhad
25 my friends, shareholders, they immediately asked ITRI fo 25 in mind?
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18:33 1 stop publication of these documents. 18:37 1 A. Actually this is a long time, | do not recall all
2 Q. Now -- 2 details, sorry.
3 A. It was available onsite -- online. 3 Q. And you don't recall the terms of the contract either,
4 Q. So you found something online, but you have no basis ffor 4 do you?
5 thinking it's an actual ITRI document, do you? 5 A. Yes, | did application for them, for re-applying for
6 A. No, it was definitely ITRI document. It was called 6 concessions in detail, but this document | cannot
7 "ITRI audit", and it was signed by ITRI people. 7 recall.
8 Q. Well, we have the document attached that's been provided 8 Q. Yes, soyou're not able to help us now on the terms --
9 that you refer to in your witness statement and it 9 A. Ithink it was 2007, because there was -- according to
10 doesn't have any of that information on it, so that's 10 legislation 2007.
11 not correct, is it? 11 Q. But what rights NRD had obviously depended on the tgrms
12 A. Sol gave all these documents including other audit from 12 of that contract; correct?
13 2013 because Rwanda, how it's called this institution, 13 A. Yes, yes, they're actually operating this concession, so
14 the Rwanda -- they issued audit every year, the comparly 14 for me, actually they had to own it, and if they had
15 issued audit every year. | have all audits, but this 15 some letters from government to operate, but sometimes
16 one | found online freely available to everybody. 16 they suspended it for one year. This is systemically
17 Q. And let's go to paragraph 5 of your witness statement. 17 ruining their business.
18 A. Yes. 18 Q. Now, were you under the impression that NRD had
19 Q. Your first witness statement. You say there that under, 19 an existing licence in 20147
20 its 2007 contract for acquiring licences, NRD had the 20 A. Yes, | was absolutely sure because some they cancellg¢d
21 right to the concessions? 21 and they asked me for paper business plan and geology
22 A. Sorry, you now slipped from Rwanda Rudniki to NRD? 22 and the maps to re-apply for this concession.
23 Q. Yes, | moved on. 23 | remember this time their office were locked and they
24 A. Yes, could you repeat it, please? 24 couldn't get all documents.
25 Q. Yes, go to paragraph 5 of your witness statement. 25 Q. But were you not aware that their licence had actually
Page 186 Page 188
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And

18:39 1 expired when they were asked to re-apply for the 18143 1 a moment.
2 concession? 2 A Yes.
3 A Well, I was -- my impression was it was cancelled by 3 Q. Interms of making the comparison between that
4 government. If they expired that this other matter, 4 application and other applications --
5 I'm not sure, because large mining concession in Rwands 5 A. Yes, | would say -- | would say that most of application
6 is valid 25 years, and they have very large one. 6 was done for money by employees of Ministry of Mines
7 Q. What was your understanding about the status of their 7 Forestry, and they have such sort of content they wrote
8 licence when they applied in 2014? 8 it, but not too much work in the field. That was just
9 A. Some way it's cancelled and they must re-apply. 9 a formality.
10 Q. Do you recall this in any detail, Mr Fiala? 10 Q. Butthe assessment --
11 A. Sayitagain? 11 A. And this one -- behind this one was 17 million spent by
12 Q. Do you remember this in any detail? 12 NRD Starck, and | spent years to do geological researchh.
13 A. When the Minister said that they must re-apply, then 13 By the way, there's not many deposits in Rwanda which
14 they -- NRD came to me because | work on concession njany 14 have reserves.
15 years, actually 2013 | was on concessions, living and 15 Q. Butthe ministry was well placed, it was their normal
16 working several months, so | have more material, they 16 position to judge and assess the different applications,
17 asked me to prepare business plan for re-application. 17 wasn't it?
18 So my impression was that concession was cancelled by 18 A. Yes. Yes, | have noidea. | never got any information
19 government. 19 that they judged.
20 Q. And were you aware that the government had requested 20 Q. Now, there are about a thousand mining sites in Rwan
21 that the application for new licences be made on 21 aren't there, of which about 300 are being actively
22 a concession-by-concession basis? In other words, 22 mined?
23 a different application for each concession; were you 23 A. It's about 525 concessions, | don't know, recent until
24 aware of that? 24 a couple of years ago, 525 concessions.
25 A. We -- | have map for -- there are still concessions in 25 Q. But about a thousand mining sites, of which 300 or so
Page 189 Page 191
1841 1 Nemba, and | remember when the government was sayijg 18:45 1 are being actively mined; yes?
2 they have concession too weak(?) that they bought Musha 2 A. Yes, you see some successful ventures, it's about five
3 Bisesero. And | didn't study too much why they lost the 3 or six, which are making money and having some profit
4 concession; | just read business plan. 4 and you can invest. But the others, most of the deposit
5 Q. Now, in terms of the exploratory work that was described 5 is small or very small and they are worked by artisans,
6 in the application, in 2014. 6 which have limited capacity to do something; for example
7 A. Yes. 7 they can mine only 40 metres below surface, and so on.
8 Q. Now, you make comments on how good it was comparel to 8 So...
9 other applications. Now, the minister and the ministry 9 Q. And across those sites, the Rwandan Mining Board and
10 will have reviewed all applications; yes? Not just the 10 iTSCi have field officers, don't they, who visit the
11 ones you've worked on, but all applications, yes? 11 sites and they check on production and investigate
12 A. Please my -- | have no idea. My work finished when 12 incidents; yes?
13 | passed to NRD the report. What they did with this was 13 A. They have inspectors which are certainly visiting, and
14 not my business. 14 | was many times accompanying them on my concession.
15 Q. Butinterms of assessing and comparing that and -- 15 They were visiting regularly site and writing reports
16 A. | wrote in many, many reports and documents and 16 which sometimes have many, many pages, and each ming
17 statements that these concessions were among the best |n 17 some notes what's happening with the environment and it§
18 Rwanda. Actually they were owned by NRD, Starck 18 mining, and | don't know, some survey.
19 Germany. They spent on this concession €17 million. 19 Q. And they're building up that picture across all the
20 There was quite a lot of documents to understand that 20 mines across the country, aren't they?
21 these concessions are exceptionally good. 21 A. Theydid it, yes. They did it regularly, | think once
22 Q. Butinterms of comparing that application with other 22 or maybe twice a year, each inspector had province, and
23 applications -- 23 they -- that's his job.
24 A. Yes. 24 Q. And that gives them an overview, doesn't it, of levels
25 Q. --then -- if you just listen to my question, just for 25 of production across the different mines across the
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18:47 1 country?
2 A. No, so what you would like to know about this? Levels
3 of production, Rwanda produced in 2014 50% of world's
4 production of coltan, tantalum. What do you think about
5 it? Itis available through internet research.
6 MR HILL: Thank you, Mr Fiala.
7 Re-direct examination by MR HARRISON
8 MR HARRISON: Mr Fiala, in relation to the last question
9 that Mr Hill asked, you testified that levels of
10 production in Rwanda in 2014 were 50%.
11 A. Of that year.
12 Q. Can you explain where the other 50% is coming from?
13 A. No. Yes and no, because -- but | know the major
14 producing country of coltan are not only Rwanda, but
15 also DRC, Burundi, Nigeria, Brazil, and -- did | say
16 Australia, again?
17 MR HARRISON: Thank you, Mr Fiala. No further questions.
18 THE PRESIDENT: Thank you very much for coming to assisfus.
19 You're now free to leave.
20 THE WITNESS: Thank you, sir.
21 THE PRESIDENT: We're going to have an early day, are we,
22 Mr Hill?
23 MR HILL: Itlooks like it. | imagine the next witness is
24 not available and I'm certainly happy to stop.
25 THE PRESIDENT: Are you happy to stop, Mr Cowley?
Page 193
18:49 1 MR COWLEY: We are happy to stop and we do not have a hext
2 witness ready to start, so it's an early day.
3 THE PRESIDENT: Thank you very much, then we will adjoufn
4 until midday tomorrow.
5 MR COWLEY: Thank you.
6 (6.50 pm)
7  (The hearing adjourned until 12 noon the following day)
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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