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I. BACKGROUND 
1. By paragraph 23.9 of Procedural Order No. 1 (“PO1”) the Tribunal provided that: 

The Parties consent to the publication by ICSID of the award and 
any order of decision of the Tribunal, as well as the request for 
arbitration and the pleadings of the Parties provided that any 
confidential information is redacted before publication. 

2. Pursuant to this provision, on 20 October 2020 the Secretary of the Tribunal wrote to 
the Parties to inform them that ICSID proposed to publish on its website “by 2 
November 2020” the request for arbitration (the “RFA”), PO1 and the Tribunal’s 
Decision on Bifurcation and Other Matters (the “Decision”). 

3. On 27 October 2020, the Claimants wrote to the Secretary stating that they had already 
notified the Respondent of the redactions which they considered necessary to the RFA, 
that “no objections were made by Respondent” and that a redacted version of the RFA 
had already been made publicly available on a website.  Those redactions concerned 
(a) the identification of  and (b) the amount claimed in the 
proceedings.  The Claimants gave their consent to publication of the RFA in the same 
redacted form on the ICSID website.  The Claimants also indicated that PO1 and the 
Decision contained no confidential information and therefore could be published in full.  
ICSID posted the redacted RFA and the full texts of the Order and the Decision on its 
website on 2 November 2020. 

4. The Respondent wrote to ICSID on 5 November 2020.  In its letter, the Respondent 
stated that: 

The redactions to the [RFA] proposed by the Claimants, and made 
in the version published on the ICSID website, concern matters of 
public interest.  Norwegian political bodies and taxpayers have a 
legitimate interest in knowing what are the issues in dispute, what is 
at stake, the amount claimed and who is involved in the case. 
This case is being defended at public expense, which also means that 
we have had to provide detailed information into the government 
budget processes for fiscal years 2020 and 2021.  Furthermore, in 
conformity with our constitutional duties we have already provided 
briefings and documentation to the Council of Ministers, to 
Parliament and to various government bodies, where the amount in 
dispute has been furnished.  Verbatim records of Parliamentary 
meetings will be published on the website of the Parliament in due 
course, which will include the amount being claimed. 

The Respondent challenged both redactions proposed by the Claimants.  
5. At the invitation of the Tribunal, the Claimants replied on 19 November 2020.  The 

Claimants expressed their concern that, in the passage of its letter of 5 November 2020 
quoted above, the Respondent appeared to indicate that it would publish the amount of 
the claim before the Tribunal had ruled on whether this information was confidential 
and asked the Tribunal to remind the Parties of their obligation to treat as confidential 
any information which a Party had designated as confidential information until the 
Tribunal had ruled upon that designation. 
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- Find that the requests found in Respondent’s letter of 5 
November 2020 are barred as untimely; 

- Find that the amount of the claim is business confidential 
information within the terms of Procedural Order No. 1; 

- Find that the identity of  as a contractual 
partner of SIA North Star is business confidential information 
within the terms of Procedural Order No. 1; 

- Find that Respondent’s letter of 5 November 2020 was submitted 
to the Tribunal in breach of paragraph 23.5 of Procedural Order 
No. 1; 

- Find that Respondent’s application of 5 November 2020 was 
made in a procedurally improper manner and that such conduct 
will be a factor to award costs against Respondent in the 
Tribunal’s award.  

12. The Tribunal will consider each of these requests in turn.  Before doing so, however, it 
is necessary, first, to examine the legal standard to be applied and, secondly, to review 
certain aspects of the correspondence between the Parties (as well as their 
correspondence with the Tribunal) since these bear on the first, fourth and fifth requests. 

III. THE LEGAL STANDARD TO BE APPLIED 

13. PO1 paragraph 23.1 defines “confidential information” as  
… information designated as confidential by a Party on the grounds 
that it is: 
23.1.1 business confidential information relating to a Party; 
23.1.2 business confidential information belonging to a third party; 
…  

14. PO1 paragraph 23.2 defines “business confidential information” to include: 
23.2.1 trade secrets; 
23.2.2 financial, commercial, scientific or technical information 
that is consistently treated as confidential by the Party or third party 
to which it relates, including pricing and costing information, 
marketing and strategic planning documents, market share data, or 
detailed accounting or financial records; 
23.2.3 information the disclosure of which could result in material 
financial loss or gain to, or could reasonably be expected to 
prejudice the competitive position of, the Party or third party to 
which it relates; and 
23.2.4 information the disclosure of which could interfere with 
ongoing or future contractual or other negotiations of the Party or 
third party to which it relates.  
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15. Paragraph 23.3 of PO1 provides that “[i]nformation which is already in the public 
domain may not be designated as confidential for the purposes of these proceedings”. 

16. Paragraph 23.5 of PO1 lays down a procedure for resolving disputes between the Parties 
regarding whether information has properly been designated as confidential: 

If the other Party wishes to contest the designation of information as 
confidential, it shall inform the Party making that designation within 
ten working days of receipt of the material so designated.  In that 
event, the Parties shall endeavour to reach agreement.  If after a 
further ten working days they have been unable to do so, the matter 
shall be referred to the tribunal for decision.  Until the Tribunal 
gives its decision, both Parties shall treat the information concerned 
as confidential.  

17. Paragraph 23.9, concerning publication on the ICSID website, has already been set out 
at paragraph 1, above.  Two other provisions also require attention.  Paragraph 23.8 of 
PO1 states that “[i]f a Party considers that it is required by law to make disclosure of 
confidential information to a court or other body, it shall first consult the Tribunal”.  
Paragraph 18 of the Decision states that “[t]he Tribunal expects the Parties to co-
operate in resolving any differences between them regarding whether or not 
information is properly designated as confidential and not to trouble the Tribunal with 
those differences unless they cannot be thus resolved.” 

18. Finally, it is appropriate to quote ICSID Arbitration Rule 27, which states: 
Waiver 

A party which knows or should have known that a provision of … 
these Rules, or of any other rules or agreement applicable to the 
proceedings, or of an order of the Tribunal has not been complied 
with and which fails to state promptly its objections thereto, shall be 
deemed – subject to Article 45 of the Convention – to have waived 
its right to object. 

IV. CORRESPONDENCE BETWEEN THE PARTIES 

19. While the correspondence between the Parties and ICSID has been summarized in 
paragraphs 3 to 10, above, the Tribunal considers that it is also necessary to review 
certain items of inter partes correspondence concerning publication and redaction of 
the RFA. 

20. In a letter of 28 August 2020, the Claimants notified the Respondent of their “intention 
to make public both the notice of dispute of 8 March 2019 and the Request for 
Arbitration of 18 March 2020.” At this stage, the initial session of the Tribunal had not 
yet been held and the Parties were still discussing drafts of a possible order on 
confidentiality.  The Claimants specified the two redactions which they proposed, and 
which have already been summarized above.  By an email of 31 August 2020, the 
Claimants requested the Respondent’s views on the proposed redactions by 4 
September 2020. 
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21. The Respondent replied on 3 September 2020 expressing surprise that the Claimants 
now wished to make public information which they had previously sought to keep 
confidential.  The Respondent observed that “the proposed redactions are not 
necessary from our perspective, in particular we see no reason for withholding the size 
of the claim from public disclosure”.    

22.  On 4 September 2020, the Claimants replied defending their desire to make the RFA 
and the Notice of Arbitration public now that the case had been registered by ICSID.  
They commented: 

As for the amount of the claim, it is standard that this aspect of 
claims can be redacted at the request of the claimant, when 
information is made public.  Specifically, it also goes not only to the 
Claimants’ business model, but also to the value of the enterprise, 
which is clearly market-sensitive and competitive information. … 
Claimants assume that Respondent has made comments rather than 
a formal objection to the disclosure of the notice of dispute and 
Request for Arbitration in the manner proposed.  To the extent 
Claimants have misunderstood and Respondent was actually making 
an objection to the proposed disclosure of those two documents by 
Claimants, Claimants request that Respondent correct the 
Claimants’ understanding by 7 September 2020 at the latest. 

23. The Tribunal is not aware of any response and the text of the RFA, as redacted by the 
Claimants, was published on the italaw website. 

24. The initial session of the Tribunal was held by video call on 28 September 2020 and 
PO1 was issued on 12 October 2020. 

V. DECISION OF THE TRIBUNAL 

(1) Was the Respondent too Late in Raising Objections to the Proposed Redactions? 
25. According to the Claimants, the Respondent’s objections to the Claimants’ proposed 

redactions to the RFA was made too late.     
26. The Claimants maintain that the Respondent was placed on notice that the Claimants 

intended to publish the RFA with redactions on 28 August 2020.  When the Respondent 
replied, on 3 September 2020, that it considered the redactions were “not necessary”, 
the Claimants, in their letter of 4 September 2020, sought clarification as to whether the 
Respondent actually objected to the publication of the RFA as redacted and received 
no reply. The Claimants assert that they therefore believed on good grounds that the 
Respondent had consented to the redactions proposed.  They also maintain that the 
failure to object until 5 November 2020 amounted to waiver under ICSID Arbitration 
Rule 27, since the Respondent had not raised its objection promptly.  In addition, the 
Claimants point to the requirement of PO1 paragraph 23.5 that a Party wishing to 
contest the designation of information as confidential should do so within ten working 
days of being notified of the designation.  Finally, the Claimants observe that the letter 
of 20 October 2020 from the Secretary of the Tribunal stated that ICSID proposed to 
publish the RFA on its website “by 2 November 2020”, yet the Respondent did not raise 
its objections until 5 November 2020. 
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27. The Respondent counters that, at the time of the correspondence between the Parties in 
late August and early September 2020, PO1 had not yet been adopted and there was 
therefore no set procedure which Norway was required to follow.  It maintains that the 
proposed publication on the official ICSID website was of a different quality from the 
earlier, unofficial posting on the italaw website.  Once the Tribunal had raised the 
possibility of publication by ICSID on 20 October 2020, the Claimants then raised their 
desire to redact parts of the RFA in their letter of 27 October 2020 and the Respondent’s 
reply of 5 November 2020 was within the ten working days deadline in paragraph 23.5 
of PO1, as well as the general requirement of prompt objection in ICSID Arbitration 
Rule 27. 

28. The Tribunal considers that the exchanges of late August and early September 2020 are 
of a different character from those which followed the Secretary’s letter of 20 October 
2020.  The earlier exchanges took place before the adoption of PO1 and the procedure 
which it prescribes.  What took place in the early exchanges cannot, therefore, be 
regarded as a designation of confidential information by the Claimants or an objection 
(or a failure to object) to such a designation by the Respondent.  Moreover, it is 
important to note that what the Claimants proposed was their publication of the RFA 
on a private website.  It was the fact of publication to which the Respondent was invited 
to consent or object.  The Respondent made no such objection.  Under ICSID 
Arbitration Rule 27, its failure to do so would have precluded it from objecting to 
publication six weeks later.  The Respondent did, however, make clear that it 
considered the proposed redactions unnecessary.  If the events of late August and early 
September 2020 must have made the Respondent aware that the Claimants did not wish 
the amount of the claim or the identity of  to be made public, they 
can also have left the Claimants in no doubt that the Respondent did not regard those 
items of information as confidential. The Tribunal cannot read what happened then as 
precluding a later proposal from the Respondent that publication on the ICSID website 
should be of the full, unredacted text of the RFA. 

29. With regard to the later exchange, the Tribunal agrees that the proposed publication on 
the ICSID official website was an act of a different quality from the Claimants’ 
unilateral action (albeit an action to which the Respondent had been given the chance 
to object) of publishing a redacted text on an unofficial website in September 2020.  
Moreover, the Claimants’ letter of 27 October 2020 must be regarded as the first formal 
action by the Claimants to designate the information about  and 
the amount of the claim as confidential information within paragraph 23.5 of PO1.  
While it is a matter for regret that the Respondent did not react to the Claimants’ letter 
of 27 October 2020 until 5 November 2020, by which time the redacted text had already 
been placed on the ICSID website, its response came within the ten working days 
stipulated by paragraph 23.5 of PO1.  The Respondent’s letter of 5 November 2020 was 
not, therefore, time barred by paragraph 23.5 of PO1.  Nor does the Tribunal consider 
that it was barred by ICSID Arbitration Rule 27. 

30. The Tribunal therefore rejects the Claimants’ request that it find that the Respondent 
failed to act in a timely fashion. 
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(2) Is the Amount of the Claim Business Confidential Information? 
31.  Paragraph 306(b) of the RFA requests an award “directing Norway to pay damages in 

an amount to be proved at the hearing but which the Claimants presently estimate to 
be in excess of EUR 388 million over the life of their operation”.   

32. According to the Claimants: 
The amount of the claim is “business confidential information 
relating to a party” on at least two grounds.  First, it consists of 
“financial, commercial … information that is consistently treated as 
confidential by the party … to which it relates”.  Secondly, it is 
“information the disclosure of which … could reasonably be 
expected to prejudice the competitive position of the party … to 
which it relates”. (Claimants’ letter of 19 November 2020)  

33. The Claimants state that they have always treated the amount of the claim as 
confidential.  Moreover, they assert that, even though the claimed amount is, as the 
Respondent points out (see paragraph 7, above) an estimated gross amount, a 
sophisticated competitor would be able to deduce from the publication of that figure 
the profits expected by the Claimants and, therefore, their business model. 

34. The Respondent, on the other hand denies that the publication of an estimated figure 
would be sufficient to damage the Claimants’ competitive position. 

35. The Tribunal does not accept that the fact that the Claimants have always treated the 
amount of the claim as confidential is sufficient to warrant its designation as 
confidential information.  Paragraph 23.2.2 of PO1 is intended to ensure that the 
concept of “business confidential information” covers the financial, commercial and 
other information which form part of the working records and planning documents of 
an investor.  The amount of a claim is a piece of information assembled purely for the 
purpose of litigation. 

36. A more difficult question is whether the amount of the claim is information “the 
disclosure of which could result in material financial loss … or could reasonably be 
expected to prejudice the competitive position” of the Claimants.  The Tribunal accepts 
that that would be the case if the figure of the total amount claimed was published 
together with such other information that a competitor would be able to work out the 
details of the Claimants’ business model, its profitability or the scale and nature of its 
expenses.  Disclosure of that degree of information would risk giving a significant 
competitive advantage to other investors.  In the present case, however, the information 
which the Claimants seek to designate as confidential is no more than a “headline 
figure” which the RFA itself describes as an estimate.  There is no indication of the 
income, expenses and profit calculations or the number of years which have been taken 
into account to arrive at “the life of the operation”. 

37. In these circumstances, the Tribunal does not accept that the amount of the claim is 
properly to be regarded as “business confidential information”.  Its finding to that effect 
should not, however, be taken to mean that it would reach a similar conclusion with 
regard to the more detailed calculations which the Claimants are likely to include in 
their Memorial and other pleadings. 





[signed]




