
















































































































not by the date of acquisition or contribution of each individual asset, as may follow 
from the literal interpretation of Article 6.1 of the Foreign Investment Law.,,98 

159. Mr. Abzhanov concluded that the proper interpretation of the clause should be that the 

10-year period runs from when the investor undertakes - in the sense of "commences" 

- the investment project. Mr. Abzhanov found support for this interpretation in the 

language of the clause dealing with contracts extending for more than 10 years: 

"38. It appears that when enacting Article 6.1 of the Foreign Investment Law, the 
Kazakh legislator intended to create a single stabilisation period for' investments.' In 
turn, by 'investments' the legislator understood both (1) simple, single-time 
investments (e.g., purchase of shares) and (2) complex, multiple-time direct 
investments made in furtherance of a continuing investment project. In the latter case, 
it seems that the legislator considered such project to be a single whole' investment.' 
Where an investment is single-time and is made in single objects, it is made at the 
time the asset is acquired or contributed. Where, however, complex and continuing 
direct investments are carried out in furtherance or within the scope of a single 
investment project, the moment the relevant 'investment' is made is when the foreign 
investor undertakes the overall investment project. tn accordance with this 
interpretation, the specific transactions and expenditures tbat are subsequently 
undertaken or incurred by the investor will be considered as contributions to the 
development, maintenance or expansion of the already made ' investment' - i.e., the 
investment project - rather than as new investments. Such an interpretation is 
completely in line with the meaning of the second prong of Article 6.1 of the Foreign 
Investment Law which provides that where the investor has executed a long-term 
investment contract with the state, the stabilisation period - a single one and not 
multiple periods for each individual transaction or contribution made under the 
contract - shall extend until the expiration of that contract. It seems that although the 
second prong of Article 6.1 is technically applicable only to long-tem (more than ten 
years) contracts with the state, the embedded idea of a single stabilisation period for 
all contributions made within a single investment contract should be similarly 
applicable to complex investment projects which last less than ten years. ,,99 

160. Mr. Abzhanov concluded: 

"42. In sum, to answer the specific question posed to me, the start date for the ten­
year legislation stabilisation period provided for in Article 6.1 of the Foreign 
Investment Law shall be determined from the moment the investment was made. For 
single-time investments made in single business objects that shall be the moment 
when the foreign investor acquires rights to such objects. Where, however, complex, 
continuing direct investments are made in various objects in furtherance of a single 
investment project, the moment of 'making' the investment shall be when the foreign 
investor undertakes that investment project, rather than the moment of entering into 

98 First Abzhanov Reportat paras. 36 and 37. 

99 Jd. at para. 38 (emphasis added). 
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each specific transaction or acquiring each individual as et in furtherance of such 
project. Of course, an exact determination of the date on which an investment project 
is undertaken will have to be made in view of the specific circumstances of each 
case."IOO 

161. Mr. Anatoliy Grigoryevich Didenko, Respondent's expert, concurred. He stated that 

the beginning of the 10-year period is the "beginning" of each "investment 

project."lOl 

162. At the April Hearing, the Claimant argued that the statute should properly be read to 

trigger the 1 O-year period from the date of any investment of funds. As noted above, 

the Claimant's counsel explained that Mr. Abzhanov erred in his submission because 

he was working from the erroneous translation. 102 But Mr. Abzhanov presumably 

developed his views based on the original Russian text, which he quotes in the 

Russian version of his report. Mr. Abzhanov's curriculum vitae states that he has 

native command of the Russian and Kazakh languages but only "elementary" English. 

In any case, while the Claimant's latest construction of the words of the statute is 

plausible, in varying degrees, under each of the translations before the Tribunal, it 

faces precisely the difficulties that Mr. Abzhanov mentions. In particular, in the event 

of continuous investment, or re-investment of profits, which is quite common, the 10-

year period would never be triggered. The Tribunal considers it likely that the 

legislators had in mind that what they were proffering was a stabilisation period that 

would be 10 years (or longer, if the State was agreeing a longer term contract with 

any given investor). That reading implies a single trigger point. The Tribunal finds 

significant support in the fact that all the expert testimony before the Tribunal on 

Kazakhstan law reached this conclusion. 

163. The unreasonableness of finding a new trigger point with each new investment of 

funds is illustrated by the present Contract. It states that its term is from the effective 

date - apparently March 5, 1999 or when the contract was registered shortly thereafter 

- until the last day of February 2009, when the last of the tax holidays was to expire. 

100/d. at para. 42 (emphasis added). 

101 First Didenko Report at para. 52. 

102 Transcript, April Hearing, 2013 Day 2 at page 280, lines 11-13 . 
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The contract thus had a term just a few days short of 10 years. Under the terms of the 

stabilisation clause, if the contract had been for a term of 10 years and one day, the 

stabilisation clause would have expired at the end of that term. It is unlikely that a 

rational legislator would have provided that a contract such as this, which could be 

implemented by investments over a prolonged period of time, would be stabilised 

effectively forever while a contract that ran a week or two longer could not be. 

164. Where the parties' experts disagreed is whether the 2002 Amendment initiated a new 

investment project for this purpose. Mr. Didenko emphasized that in 2002 Ruby Roz 

and the State entered into what was merely an amendment to the prior contract, and 

that this was thus simply a continuation of the pre-existing investment project. Mr. 

Abzhanov, supported by the Claimant's poultry expert Mr. Paul Aho, argued that the 

2002 Amendment in fact greatly expanded the scope of the project. The original 

contract called for a single-location, vertically integrated poultry factory (which the 

parties term a "Soviet-style pitsefabrica") and the 2002 Amendment envisioned a 

multiple-location poultry operation with each stage of production geographically 

segregated from the others, along with new tax incentives, an increase in the required 

monetary investment and a 20-fold increase (from 45 to 1000) in the number of 

employees required. The Respondent counters that in fact the expansion of the 

operation to multiple locations had begun before the 2002 Amendment, with the 

operations already "spread over four or five different pieces of land in three different 

districts" and employees numbering "in the hundreds.,,103 The Claimant does not in 

its later "Memorial on Jurisdiction" dispute this characterisation of the facts on the 

ground. 104 

165. The Tribunal agrees with the Respondent that the 2002 Amendment was not the 

initiation of a new investment project but simply, in Mr. Abzhanov's words, 

"contributions to the development, maintenance or expansion of the already made 

'investment' - i.e., the investment project - rather than ... new investments.,,105 It is 

103 First EI-Badaoui Statement at paras. 17 and 23; Second EI-Badaoui Statement at para. 28. 

104 The Claimant's Memorial on Jurisdiction at para. 67. 

105 First Abzhanov Report at para. 38. 
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clear from a "non-exhaustive" list prepared by the Claimant of properties purchased 

or acquired by Ruby Roz that the project had acquired, as early as 2000, land beyond 

the original poultry factory, and those acquisitions had accelerated beginning in early 

2002, before the August 2002 amendment. 106 The conclusion by the Claimant's 

expert Mr. Aho that the business plan was transformed in 2002 rests entirely on the 

terms of the 2002 Amendment to the Contract with the State, rather than on any 

evidence of the facts on the ground. 107 It is plain that, whilst the Contracts set forth 

the minimum investment required to obtain the indicated tax benefits, they did not 

describe or limit what was actually being done. Compare Ex. C-66 (audit report 

showing nearly $6 million of investments as of date of amendment); Ex. C-3 Appx 

leA) (2002 amendment reports 120 jobs had been created by the end of 2001) with 

Ex. C-1 (1999 contract calls for investments of $4.7 million and creation of 45 jobs). 

Indeed, the witness statement of Mr. John Baron, a witness for the Claimant who was 

employed by Mr. EI-Badaoui as a consultant for the first six months of2002, confirms 

that the expansion of the operation beyond the original Stepnaya complex was 

underway at that time. 108 That the parties chose to document the increase in tax 

benefits in the form of an amendment to the earlier contract also has some 

significance, as it indicates that they viewed the expansion described in the 2002 

Amendment as a continuation of the work under the original Contract. In short, the 

Tribunal considers that both the reality of what was occurring and the form of the 

2002 Amendment lead to the conclusion that the 2002 Amendment reflected an 

\06 Exhibit C-68. 

107 First Aha Report at page 25 . 

109 Witness Statement of John Baron, 27 July 2012, at para. 27 ("We visited the KARAOY farm [in 
February 2002]. Correctly it had been decided to de-centralise the stages of production by removing 
the breeding stock from the STEPNAYA (Taran) complex."), 28 (noting visits to a feed mill in a 
"remote area" and to farms that "Mr. AI-Badaoui had recently placed in his property portfolio"). Mr. 
Baron also corroborates Mr. El-Badaoui's testimony that the project was intended from early days to 
extend beyond the limited operation referred to in the 1999 contract: 

If therefore we look back to the year 2001, we saw a man with a vision to 
become a key player in CIS poultry production; with grandparent stock in 
Russia and integrations spread through Ukraine, Kazakhstan and 
Azerbaijan. I do believe that this was his vision. 

Baron Witness Statement, at para. 37. The Claimant's witness Mr. Awwad likewise testified that there 
were two operating farms when he arrived in 2001, and that "the owner, Mr. AI-Badaoui, had plans to 
expand the business - and eventually did so in 2002." Witness Statement of Hamzah Ali Abu Awwad, 
26 July 2012, at para. 6. 
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expansion of the prior investment project - one that was already underway - rather 

than a new investment project that might trigger a new 10-year stabilisation period. 

166. That the pre- and post-2002 aspects of the project constituted a single investment is 

further confirmed by the implications of applying the stabilisation clause separately to 

the two aspects . The expansion was designed to operate as part of an integrated 

operation with the pre-existing facilities, so that it would be practically impossible for 

many - if not most - purposes to apply a different legal regime to each. This is 

certainly true as to the claim that eventually arose, expropriation of the entire 

business. No one has suggested, for example, any practical way to apply a discounted 

cash flow analysis - the Claimant's preferred form of damages assessment - to an 

integrated poultry operation, without the core operations purchased in 1999. 

167. The Tribunal adds as well that, from the perspective of broader considerations of 

equity, the stabilisation clause had already been repealed at the time Mr. Omar made 

his investment in the project in 2004. Whilst this is not by any means determinative, 

because the allegedly "foreign investor" for purposes of the Claimant's FIL claim is 

Ruby Roz, it does mean that Mr. Omar could only claim that he relied on the precise 

length of the stabilisation clause in making his own investment, if (i) he had both 

thoroughly investigated the history of Mr. EI-Badaoui's investments, and (ii) he had 

studied the FIL sufficiently to form a view as to the triggering event for the 10-year 

period. There is no evidence that Mr. Omar did so; and he does not claim any such 

reliance. 

168. Thus, the Tribunal concludes that the Claimant could claim the benefit of the 

stabilisation clause only from the date of its initial investment in the poultry 

operations, which occurred in or around March 1999. As a result, assuming that the 

provisions of the FIL survived its 2003 repeal for investors who had invested before 

that date, and that Ruby Roz otherwise could claim the benefit of the FIL, the offer of 

arbitration in Article 27 expired in 2009, and hence the Claimant cannot rely on the 

FIL as a basis for jurisdiction of the Tribunal. 
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D. The Contract 

169. In its Memorial on Jurisdiction the Claimant reiterated "its position that in addition to 

the jurisdiction conferred upon the Tribunal by the 1994 FIL, the Tribunal also has 

jurisdiction over Claimant's claims on the basis of the Contract and the arbitration 

agreement contained therein ... independently from the 1994 FIL."ID9 The existence 

of "two legal instruments" as a basis for the Tribunal's jurisdiction was restated by the 

Claimant's counsel at the April Hearing. IID 

170. The Respondent's objection to the Tribunal's jurisdiction under the Contract IS 

twofold: 

"A The Arbitration clause IS pathological and cannot be a basis for this 
Tribunal's jurisdiction" and 

"B Since RRA is not a foreign investor, it cannot benefit from the arbitration 
clause. "Ill 

171. The jurisdictional provisions of the Contract are in Article 14. This Article has 

already been set out in full, but the more relevant provisions are as follows (emphasis 

added): 

"14.1 The Parties undertake to do everything dependent upon them to resolve all 
disputes and differences connected with the investment activities or arising out of the 
performance or interpretation of any provisions of this Contract provision by means 
of negotiations between each other. 

14.2 In case the Parties do not reach an agreement within two months from the 
date of a written request by one party to another Party, the dispute is removed: 

(a) To the judicial organs of the Republic of Kazakhstan vested with the 
authority of the laws of the Republic of Kazakhstan to hear such disputes; 

(b) or to the various foreign arbitration organs, if interests of a foreign Investor 
are affected and there is a written objection by him against having the dispute be 
resolved in Kazakhstan courts. 

109 Claimant's Memorial on Jurisdiction at para. 84. 

110 Transcript April Hearing 2013, Day 1, page 8, line 25 . 

III Respondent's Submission on Jurisdiction, pages 38 and 44. 
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The procedure for review of disputes with the Investor arising out of the Contract is 
determined in accordance with the laws of the Republic of Kazakhstan." 

172. The Contract is based on a "model contract" applying equally to foreign and domestic 

investors. 112 However, the different jurisdictional avenues open to investors depend 

on whether those investors are domestic or foreign. It is only foreign investors who 

can choose to have their disputes "removed" to arbitration, rather than being 

determined in the courts of Kazakhstan. 

173. Therefore, the first question to be examined by the Tribunal, in its determination of 

whether or not arbitration under Article 14.2(b) of the Contract is available to Ruby 

Roz, is whether the "interests of a foreign Investor are affected". 

174. The "Investor" is defined in Article 1.3 of the Contract as "Ruby Roz Agricol Limited 

Liability Partnership". 

175. The word "foreign", which qualifies the Investor eligible for arbitration, must be 

given meaning. The plain, literal meaning of "foreign" Investor must be an Investor 

from a foreign country - and, in the case of a corporate body, the most straight­

forward meaning is a company incorporated under the laws of a foreign jurisdiction. 

Ruby Roz, being a Kazakh company, is not "foreign" in the plain literal meaning of 

that word and so, on the face of it, is not eligible to invoke the arbitration provisions 

of Article 14.2(b) of the Contract. 

176. However, since the issue here is one of the arbitrability of investment disputes with 

foreign investors, and since the FIL - which was in force when the Contract was made 

- is concerned with "foreign investment", the Tribunal has considered whether or not 

the FIL provides assistance to the Claimant in construing the word "foreign" as used 

in the Contract. 

112 Transcript February Hearing 2013, Day 1, page 59, lines 20 - 25, and page 60, line 1; and 
Respondent's Submission on Jurisdiction at para. 108. 
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177. Claimant's argument here was not that the FIL was incorporated into the Contract, 113 

but rather that the FIL was a tool or piece of evidence to discern the Contract drafters' 

intent: 

"Again, Claimant is merely relying on Article 27 of the FIL not by incorporation but 
as one of the many means to establish the intention of the Parties as regards the 
binding and autonomous provisions of the arbitration clause contained in Article 14.2 
of the Contract ... ,,114 

178. But even if the parties agreed to the Contract with the FIL's definition of "foreign 

investor" in mind, that does not help Claimant. On 5 March 1999, the date when the 

Contract was concluded, the definition of "foreign Investor" under the FIL had not yet 

been extended to include domestic companies such as the Claimant which were under 

foreign control. The extension to "legal entities of the Republic of Kazakhstan in 

relation to which foreign investors have the right to determine the decisions made by 

such legal entities" took place later, by way of amendment of the FIL by Presidential 

Decree of2 August 1999 No. 466-1. 

179. The dispute resolution provisions of Article 27, which have not been changed or 

amended, govern "investment disputes". These are defined as disputes between a 

"foreign investor and the Republic of Kazakhstan", and the term "foreign investor", as 

at 5 March 1999, the date of the Contract, did not include Kazakh entities. These 

were not added, as a fifth category, until 2 August 1999. Accordingly, the FIL 

definition of "foreign investor" does not provide a basis for the Tribunal to hold that 

the Parties intended on 5 March 1999, when they entered into the Contract, that Ruby 

Roz could avail itself of the arbitration provisions of the Contract which were open to 

a "foreign Investor". 

180. Article 4.5 of the FIL, which pre-dates the Contract, does not change this conclusion. 

Article 4.5 states, in material part: 

l\3 E.g., Claimant's Memorial on Jurisdiction at para. 87 ("Claimant does not construe Article 14.2 of 
the Contract as an arbitration clause by incorporation of Article 27 of the 1994 FIL."). 

114 Claimant's Memorial on Jurisdiction at para. 106. 
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"Guarantees to foreign investors established by Article [27] of this law also apply to 
the protection of interests of enterprises with foreign participation in the statutory 
fund of which the share of foreign investors is not less than 35% ... " 

181. This issue was raised and discussed at the April Hearing. Counsel for the Republic, 

Ms. Alvarez, gave an explanation of Article 4.5 which the Tribunal finds to be 

convincing. Ms. Alvarez said: 

"Let me give you an example. In NAFT A, for instance, in NAFT A you have two 
provisions, 11.16 and 11.17, that give two options to the foreign investor, either to 
bring a claim on its own behalf or to bring a claim on behalf of its investment, which 
means that, if there are actions of the State that would affect the interests of the 
investment, the investor behind the investment can bring a claim for these interests 
that were affected. ,,115 

182. Article 4.5 does not change the meaning of the term "foreign investor" - the party 

with standing to bring a claim under the FIL. Article 4.5 expands the scope of the 

claims that the foreign investor can bring so as to include injury to a Kazakh company 

in which the foreign investor has a sufficient interest. Thus, even if the drafters of the 

Contract, in making arbitration available to "foreign Investor[s]," had in mind the 

scope of "foreign investors" who could bring claims under the FIL, Article 4.5 would 

not have been seen as making foreign-owned Kazakh companies into "foreign 

investors" themselves - that happened only later in 1999.116 

183. The Claimant has not alleged that there was a change or amendment to Article 14.2 of 

the Contract that would have brought in the change to the FIL extending arbitration as 

a means of investment dispute resolution to domestic companies. In any event, any 

such amendment would at least have to be explicit. Nothing about the 2002 

amendment to the Contract suggests an intent to expand the arbitration rights set forth 

in the original Contract. 

115 Transcript April Hearing 2013, day 2, page 314, lines 3 - 12; see also page 3l3 , lines 18- 25 and 
page 315, lines 1 - 12. 

116 Whether Mr. Kassem Omar might have availed himself of the provisions of Article 4.5 of the FIL is 
a moot question. Mr. Omar is no longer a party to these proceedings; and the claim before the Tribunal 
has been put forward as a claim by Ruby Roz for losses allegedly suffered by Ruby Roz itself at the 
hands of the Republic. 
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184. Finally, it should be noted that Article 14.2 of the Contract imposes two requirements 

for the "removal" of a dispute to arbitration. The first is that the "interests of a 

foreign investor" are affected; the second is that there is a written objection by that 

investor to the resolution of the dispute in the Kazakhstan courts. This means that the 

"offer to arbitrate", made by the Republic in Article 14.2 of the Contract, would have 

been accepted upon notification by Ruby Roz to the Respondent of the existence of a 

dispute and Ruby Roz's objection to the resolution of the dispute by Kazakh judicial 

bodies, which Claimant says occurred on 9 June 2010. 117 By this time, the FIL was 

no longer in existence and so it could not be of any assistance in bringing the 

Claimant within the definition of a "foreign investor". 

185. The Tribunal can leave unanswered whether Article 14(2)(b) of the Contract, if it 

were otherwise available to Ruby Roz, was - as the Respondent argued - a 

"pathological" arbitration clause or whether its undoubted vagueness and uncertainty 

with no stated place of arbitration and no reference to any specific arbitral institution 

or set of rules (such as those of UNCITRAL) could be cured by incorporating the 

arbitral provisions of the FIL. As mentioned above, this was in any event an avenue 

which the Claimant's Counsel was unwilling to follow. 

186. The Tribunal does not find any general principles of law governing the interpretation 

of arbitration agreements, either in the law of Kazakhstan or in the law of England, as 

the law of the seat of the arbitration, which would enable the Tribunal to uphold the 

alleged agreements to arbitrate. 

187. The Tribunal does not consider that the effet utile principle of interpretation allows, let 

alone compels, an interpretation to the effect that Ruby Roz must be held to be 

"foreign" for the purposes of the Contract. The Contract is a form contract intended 

for use with both domestic and foreign investors. The fact that a clause applies only if 

a foreign investor is involved does not make the clause ineffectual. Nor does the 

principle of contra proferentem 118 assist. This principle is meant to prevent the author 

117 Claimant's letter seeking to negotiate the dispute, Ex. C-9 .. 

118 Claimant's Memorial on Jurisdiction at para. 153 in fme, and footnote 183. 
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of a clause from relying on an ambiguity or obscurity to its own benefit. Here the 

clause is susceptible of a straight-forward reading - a company is foreign if it is 

formed outside Kazakhstan; it is only the attempt to give it content by reference to 

surrounding circumstances that gives rise to any uncertainty, and in the end looking to 

those circumstances does not give rise to doubts about the validity of the initial 

reading. 

E. Conclusion 

188. This is a case in which the Claimant has made serious allegations against a sovereign 

government, the Republic of Kazakhstan. The substance of these allegations is that 

the Republic, through its various agencies, acted illegally and in such a manner as to 

bring Ruby Roz, a once prosperous enterprise which had been encouraged to invest 

and expand its business in Kazakhstan, to the verge of bankruptcy. 

189. These allegations, which are strenuously pressed by the Claimant, are equally 

strenuously denied by the RepUblic. For its part, the Republic asserts that the actions 

of which the Claimant complains were taken as part of its ordinary and necessary role 

as a responsible government; and that Ruby Roz ceased operations due to a 

combination of incompetent management and foreign competition. 

190. The Tribunal was ready to deal with these allegations and counter-allegations, and 

indeed had already studied the witness statements and expert reports in some detail in 

preparation for the substantive Hearings that were due to take place early in 2013. 

But the jurisdiction of an arbitral tribunal depends upon a valid agreement to arbitrate. 

For the reasons given, the Tribunal does not find such an agreement in the present 

case; and, although it might be tempted to do so, the Tribunal cannot take a "pro­

arbitration" stance when, as in this case, there is not a valid arbitration agreement, 

either under the FIL or under the Contract. 
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VI. Costs 

191. In the course of these proceedings, both parties have requested an Award of Costs in 

thejr favour as part of their respective requests for relief. The Tribunal takes it as 

axiomatic that, since it has the power to rule on jurisdiction it also has the power to 

make an Award in respect of the costs incurred by the parties in obtaining that ru ling. 

192. Following the making of this Award, the Tribunal will draw up a procedural Order to 

deal with the issue of co ts having fiTSt invited the parties for their comments on the 

proposed Order. 

VII. The Tribunal's Award 

193. For the reasons set out fully above, the Tribunal HEREBY FINDS, HOLDS AND 

AWARDS THAT: 

(1) The Tribunal does not have jurisdiction to determine this dispute; 

(2) Costs are reserved for further submission and Award. 
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Signed in London, the place of arbitration, on this f Sd~Y of .2013 

~.-?1' •••••• L~ ....... .. . 

Mr. Bruno Boesch Mr. Joseph Neuhaus 

............. A~ ..... (~ 
Alan Redfern (Chairman) 
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