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INTRODUCTION

This case has been submitted to the International Centre for Settlement of Investment
Disputes (“ICSID” or the “Centre”) under the Energy Charter Treaty, which entered into
force for the Kingdom of Spain and the Federal Republic of Germany on 16 April 1998
(the “ECT”)! and the Convention on the Settlement of Investment Disputes between
States and Nationals of Other States, which entered into force on 14 October 1966 (the
“ICSID Convention”).

It concerns a dispute between two German investors and the Kingdom of Spain arising
out of measures implemented by the Government of Spain modifying the regulatory and

economic regime of renewable energy projects.

THE PARTIES

The Claimants are BayWa r.e. Renewable Energy GmbH (“BayWa RE”)? and BayWa
r.e. Asset Holding GmbH (“BayWa AH”),® companies incorporated under the laws of
Germany (together, the “Claimants”). The Respondent is the Kingdom of Spain (“Spain”

or the “Respondent”).

The Claimants and the Respondent are collectively referred to as the “Parties.” The

Parties’ representatives and their addresses are listed above on page (i).

1ECT, CL-0008.
2 Excerpt from BayWa’s Energy Commercial Registry, Exhibit C-0001.
% Excerpt from BayWa’s Asset Holding Commercial Registry, Exhibit C-0002.

1



10.

PROCEDURAL HISTORY

REGISTRATION AND CONSTITUTION OF THE TRIBUNAL

On 16 April 2015, the Claimants submitted a Request for Arbitration against Spain (the
GGRfA”).

On 8 May 2015, the Secretary-General of ICSID registered the RfA in accordance with
Avrticle 36.3 of the ICSID Convention and so notified the Parties.

On 9 July 2015, the Parties informed the Centre of their agreement as to the number of
arbitrators and the method for the Tribunal’s constitution. Pursuant to this agreement, the
Tribunal shall consist of three arbitrators; one appointed by each Party and the third, the
presiding arbitrator, to be appointed by agreement of the Parties. If no such agreement
could be reached by 7 September 2015, either Party could request the Secretary-General
to appoint the President after consulting both Parties through a ballot procedure. As further
agreed, the presiding arbitrator need not necessarily be selected from the Panel of
Arbitrators.

On 10 July 2015, the Centre invited the Parties to clarify certain aspects of the proposed
ballot procedure. The Claimants and the Respondent provided such clarifications by

communications sent on 15 and 16 July, respectively.

In accordance with the Parties’ agreement, the Claimants appointed Dr. Horacio A.
Grigera Naon, an Argentine national, on 17 July 2017, and the Respondent appointed

Ms. Loretta Malintoppi, an Italian national, on 27 July 2017, as arbitrators.

On 8 September 2015, the Claimants informed the Centre that no agreement had been
reached. They thus requested the Secretary-General to propose a ballot of possible
candidates as per the Parties’ agreement. On 17 September 2015, the Secretary-General

sent such ballot to the Parties.



11.

12.

13.

14.

15.

On 5 October 2015, the Centre informed the Parties that the ballot procedure had not
resulted in any mutually agreeable candidate, and that the Secretary-General would
proceed with the appointment of the presiding arbitrator pursuant to the default method
agreed by the Parties.

By letter of 28 October 2015, the Secretary-General communicated that she intended to
appoint Judge James R. Crawford and invited the Parties to send their comments, if any,
by 4 November 2015. On 5 November 2015, after not having received any comments, the
Secretary-General informed the Parties that the Centre would proceed with the proposed

appointment of Judge Crawford as President of the Tribunal.

On 6 November 2015, the Secretary-General notified the Parties that all three arbitrators
had accepted their appointments and that the Tribunal was therefore deemed to have been
constituted on that date in accordance with Rule 6(1) of the ICSID Rules of Procedure for
Acrbitration Proceedings (the “Arbitration Rules”). Mr. Francisco Grob, ICSID Legal
Counsel, was designated Secretary of the Tribunal. Mr. Grob’s legal and professional

background was communicated to the Parties by a letter sent on 26 May 2015.

THE FIRST SESSION

In accordance with ICSID Arbitration Rule 13(1), the Tribunal held a first session with
the Parties on 10 December 2015, by teleconference.

Following the first session, on 29 December 2015, the Tribunal issued Procedural Order
No. 1 recording the agreements of the Parties on procedural matters and the decisions of
the Tribunal on disputed issues. Procedural Order No. 1 provides, inter alia, that the
applicable Arbitration Rules are those in effect from 10 April 2006 and the procedural
languages would be English and Spanish. In addition, Procedural Order No. 1 set out a

schedule for the written and oral proceedings.



C. THE EUROPEAN COMMISSION’S FIRST APPLICATION TO INTERVENE

16.  On 16 February 2016, the European Commission (“EC”) submitted an Application for
Leave to Intervene as a Non-Disputing Party pursuant to Article 37.2 of the ICSID
Arbitration Rules (“EC’s First Application”). The EC sought to intervene on the question

whether the Tribunal had jurisdiction over intra-EU investment disputes under the ECT.

17.  Following observations from both Parties, the Tribunal issued Procedural Order No. 2
(“PO2”), dated 23 May 2016. The Tribunal found the application premature as the
Respondent had not raised any jurisdictional objections at that point, nor had it filed its

Counter-Memorial. In the Tribunal’s view:

Due to the absence so far of submissions by the Respondent on the
very matter on which the Commission seeks to intervene, the
Tribunal considers that it is not in a position to determine whether
the Commission’s intervention would assist the Tribunal in the
terms of ICSID Arbitration Rule 37(2)(a). In the Tribunal’s opinion,
this criterion can only be sensibly assessed after the Respondent has
had the opportunity to address the Tribunal’s jurisdiction (i.e. after
the Counter-Memorial, due on June 15, 2016).*

18.  Accordingly, the Tribunal rejected the EC’s First Application without prejudice to a
further application by the EC following the filing of the Counter-Memorial.

D. THE PARTIES’ FIRST ROUND OF WRITTEN SUBMISSIONS

19.  On 3 March 2016, the Claimants filed their Memorial on the Merits (“Cl. Mem.”)
accompanied by the witness statements of Mr. José Alberto Cefia Lazaro, Mr. Andreas
Helber, Mr. Errol G. Schulz (“CWS-ES”), and Mr. Matthias Taft (“CWS-MT”), and by
KPMG'’s First Expert Witness Report (“KPMG First Regulatory Report”) and Damages
Expert Report (“KPMG First Damages Report”).

4 P02, para. 27.
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21.

22.

23.

24,

25.

On 15 June 2016, the Respondent filed a Counter-Memorial on the Merits and Memorial
on Jurisdiction (“Resp. C-Mem.”), accompanied by the witness statement of Mr. Juan

Ramoén Ayuso and Econ One’s Expert Report (“Econ One First Report”).

DOCUMENT PRODUCTION AND ADMISSIBILITY OF NEwW DOCUMENTS

On 12 September 2016, each Party filed a document production application as per Section
15.2.5 of Procedural Order No. 1.

On 3 October 2016, the Tribunal issued Procedural Order No. 3 concerning the Parties’

document production applications.

On 18 November 2016, the Respondent requested permission to introduce the final award
rendered on 17 July 2016, in the case Isolux Netherlands, B.V. v. Kingdom of Spain, SCC
Case V2013/153 (the “Isolux v. Spain (Award)”).

Following the Tribunal’s invitation, the Claimants filed their observations on 2 December
2016. They objected to Respondent’s application, contending that it was inconsistent with
Respondent’s refusal to produce other ECT decisions and awards during document
production and also with the Tribunal’s conclusion that such rulings were not relevant or
material to this case. In addition, the Respondent would breach the presumed
confidentiality of the Isolux arbitration proceeding if it was allowed to introduce that

award without the consent of the Claimants in that case, Isolux Netherlands BV.

On 21 December 2016, the Tribunal issued Procedural Order No. 4 concerning the
Respondent’s 18 November application. It held that it is not for it to decide whether the
Respondent should or should not submit a certain authority in support of its case; as a
general rule, no prior leave of the Tribunal is required for submitting an authority with
scheduled pleadings provided that the applicable rules of procedure are otherwise met.
Nor is it for the Tribunal to enforce alleged confidentiality obligations involving a non-

party to the proceeding:



Without prejudice to the discretion of this Tribunal to decline
ordering production of a confidential document or otherwise
exclude from the file information that is to be kept confidential
between the parties, it is generally for the person by whom such
confidentiality is owed to seek any necessary consent to the release
of protected information and for the person to whom such
confidentiality is owed to ensure that such information is not
improperly released and to seek appropriate remedies if need be.>

26. The Tribunal therefore denied the Respondent’s application, without prejudice to the right
of either Party in the course of pleadings to cite decisions on file or in the public domain
which they judge to be relevant to this case, and the right of the other Party to respond
thereto.”

5 Procedural Order No. 4, para. 5.

8 In the end, the Isolux award was tendered with the Rejoinder without objection, and was discussed by the Parties in
oral argument. RL-0088. The award of 4 May 2017, in Eiser Infrastructure Limited and Energia Solar Luxembourg
S.ar.l. v. Kingdom of Spain, ICSID Case No. ARB/13/36 (hereinafter “Eiser v. Spain (Award)”), was submitted by
the Claimants with their Rejoinder on Jurisdiction, CL-0217, and discussed extensively during oral argument.
Subsequent awards and decisions submitted with the consent of the Tribunal and commented on by the Parties were:
Mr. Jirgen Wirtgen, Mr. Stefan Wirtgen, Mrs. Gisela Wirtgen, JSW Solar (zwei) GmbH & Co. KG v. The Czech
Republic, PCA Case No. 2014-03, Award, 11 October 2017 (hereinafter “JSW Solar v. Czech Republic (Award)”),
CL-0225, Novenergia Il — Energy & Environment (SCA) (Grand Duchy of Luxembourg), SICAR v. Kingdom of
Spain, SCC Case No. V 063/2015, Final Award, 15 February 2018 (hereinafter “Novenergia Il v. Spain (Final
Award)”), CL-0227; Slowakische Republik (Slovak Republic) v. Achmea, CJEU, BV, Case C 284/16, 6 March 2018
(“Achmea”), RL-0111; Masdar Solar & Wind Cooperatief UA v. Kingdom of Spain, ICSID Case No. ARB/14/1,
Award, 16 May 2018 (hereinafter “Masdar v. Spain (Award)”), CL-0231; Antin Infrastructure Services Luxembourg
S.a.r.l. and Antin Energia Termosolar B.V. v. Kingdom of Spain, ICSID Case No. ARB/13/31, Award, 15 June 2018
(“hereinafter “Antin v. Spain (Award)”), CL-0234;Vattenfall AB and others v. Federal Republic of Germany, ICSID
Case No. ARB/12/12, Decision on the Achmea Issue, 31 August 2018 (hercinafter “Vattenfall AB v.
GermanyDecision on Achmea)”), CL-0236; UP and C.D Holding v. Hungary, ICSID Case No. ARB/13/35, Award,
9 October 2018 (“hereinafter “UP and C.D Holding v. Hungary (Award)”); CL-0237; Antaris GMBH (Germany)
and Dr. Michael Gdde (Germany) v. The Czech Republic, PCA Case No. 2014-01, Award, 2 May 2018 (hereinafter
“Antaris v. Czech Republic (Award)”), CL-0243; (1) Foresight Luxembourg Solar 1 S.a.r.l, (2) Foresight
Luxembourg Solar 2 S.a.r.l.,, (3) Greentech Energy Systems A/S, (4) GWM Renewable Energy | S.P.A., (5) GWM
Renewable Energy Il S.P.A. v. Kingdom of Spain, SCC Arbitration V (2015/150), Final Award, 14 November 2018,
(hereinafter “Greentech v. Spain (Final Award)”), CL-0238; RREEF Infrastructure (G.P.) Limited and RREEF
Pan-European Infrastructure Two Lux S.a.r.l. v. Kingdom Spain, ICSID Case No. ARB/13/30, Decision on
Responsibility and on the Principles of Quantum, 30 November 2018 (hereinafter “RREEF v. Spain (Decision on
Responsibility)”), CL-0239, NextEra Energy Global Holdings B.V. and NextEra Energy Spain Holdings B.V. v.
Kingdom of Spain, ICSID Case No. ARB/14/11, Decision on Jurisdiction, Liability and Quantum Principles, 12
March 2019 (hereinafter “NextEra v. Spain (Decision on Jurisdiction)”), RL-0121, NextEra Energy Global
Holdings B.V. and NextEra Energy Spain Holdings B.V. v. Kingdom of Spain, ICSID Case No. ARB/14/11, Award,
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In the meantime, on 13 December 2016, the Claimants filed an application by which they
challenged the Respondent’s compliance with Procedural Order No. 3. The Claimants
asserted that the Respondent had failed to conduct proper searches for, or to produce
complete copies of, documents which the Tribunal ordered be produced.’

By invitation of the Tribunal, the Respondent filed comments on Claimants’ application
on 20 December 2016.

On 23 January 2017, the Tribunal issued Procedural Order No. 5 concerning the
Claimants’ 13 December application. Among others, the Tribunal ordered the Respondent
to produce the requested documents concerning the work performed by Roland Berger
(“RB”) and Boston Consulting Group (“BCG”) for the Respondent as well as those
relating to Invest in Spain’s engagement of German international business development

agency, AHP Gruppe.

THE EUROPEAN COMMISSION’S SECOND APPLICATION TO INTERVENE

On 17 January 2017, the EC submitted a Second Application for Leave to Intervene as a
Non-Disputing Party pursuant to Article 37.2 of the ICSID Arbitration Rules
(“EC’s Second Application”).

After receiving observations from the Parties, the Tribunal issued, on 4 April 2017,
Procedural Order. No. 6, by which it rejected the EC’s Second Application (“PO6”). The
Tribunal was not convinced that a submission by the EC would add to the sum total of

available information as to intra-EU jurisdiction under the ECT in the terms of Rule

31 May 2019 (hereinafter “NextEra v. Spain (Award)”), RL-0122, 9REN Holding S.a.r.l. v. Kingdom of Spain,
ICSID Case No. ARB/15/15, Award, 31 May 2019 (hereinafter “9REN v. Spain (Award)”), RL-0123.

" These documents concerned, among others, presentations made by Spanish authorities regarding the Spanish legal
framework for renewable energy; Invest in Spain’s engagement of German international business development
agency, AHP Gruppe; and work performed by Roland Berger and Boston Consulting Group for the Respondent in
relation to MO IET/1045/2014.
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33.

34.

37(2)(a), while it would most likely cause additional costs to the Parties. In the Tribunal’s

view:

[...] A non-disputing party permitted to file a submission under that
Rule does not thereby become a party to the proceedings, and the
Tribunal has no jurisdiction to award costs against it. No doubt
permission to file might be made subject to a prior condition of the
provision of security for costs, but the Tribunal understands that the
Commission, faced with such a condition, has declined to file or to
provide security.®

[...] The questions [on which the EC seeks to intervene] have been
extensively discussed in a number of published awards, and have
been well ventilated in the literature. The parties in the present case
are fully capable of presenting the legal issues at stake. °

THE PARTIES’ SECOND ROUND OF WRITTEN SUBMISSIONS

The Claimants filed a Reply on the Merits and a Counter-Memorial on Jurisdiction
(“Cl. Reply”) on 6 February 2017, accompanied by the second witness statement of Mr.
Jos¢ Alberto Cefia Lazaro and KPMG’s Rebuttal Expert Witness Report
(“KPMG Second Regulatory Report”) and Complementary Report on Damages
(“KPMG Second Damages Report”)

The Respondent filed a Reply on Jurisdictional Objections and a Rejoinder on the Merits
(“Resp. Rej.”) on 7 April 2017, accompanied by the witness statement of Mr. Daniel
Lacalle and the second witness statement of Mr. Juan Ramoén Ayuso (“RWS-JRA2”), and

by Econ One’s Second Expert Report (“Econ One Second Report”).

On 24 May 2017, the Claimants filed a Rejoinder on Jurisdiction (“Cl. Rej.”).

8 POB6, para. 32.
9 P06, para. 34.
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PRE-HEARING PROCEDURES

As scheduled, each Party notified the Tribunal of the witnesses and experts it wished to
call for cross-examination on 13 September 2017.

Pursuant to Section 19.1 of Procedural Order No. 1, a pre-hearing conference call was
held on 5 October 2017, between the President of the Tribunal and the Parties.

Following the pre-hearing conference call, the Tribunal issued Procedural Order No. 7,
dated 10 October 2017. This Order reflects the Parties’ agreements and the Tribunal’s

decisions on other issues pertaining to the organization of the hearing.

On 23 October 2017, the Parties informed that they couriered to the Secretary of the
Tribunal five USB drives with a joint electronic bundle containing a full hyperlinked copy
of the case file. The USB drives included new documents and translations agreed by the
Parties to be incorporated into the record per Section 25 of Procedural Order No. 7, as

well as updated lists of factual exhibits and legal authorities.

On 25 October 2017, the Claimants sent a letter to the Tribunal seeking to clarify their
prayer for relief in respect of the tax treatment of the claim for damages, a request to which
the Respondent objected by a letter of 30 October. On 1 November the Claimants
responded and, on 3 November the Respondent replied. The Parties were informed that
the Tribunal would hear them on this issue at the hearing and would then rule on it by a

communication sent on 5 November.

FIRST HEARING ON JURISDICTION AND THE MERITS

A first hearing on Jurisdiction and the Merits was held at the ICC hearing facilities in Paris
from 6 to 10 November 2017 (the “November 2017 Hearing”). The following persons

were present at the November 2017 Hearing:
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Tribunal:

Judge James R. Crawford
Dr. Horacio A. Grigera Naon
Ms. Loretta Malintoppi

ICSID Secretariat:
Mr. Francisco Graob

For the Claimants:

Mr. Alberto Fortin

Mr. Luis Pérez de Ayala
Mr. Miguel Gomez Jene
Ms. Maribel Rodriguez
Mr. Antonio Delgado
Mr. José Angel Rueda
Ms. Monica Lasquibar
Mr. José Angel Sanchez
Mr. Ignacio Frutos

Mr. Kai Peters

Mr. Tobias Steegmann

For the Respondent:

Ms. Amaia Rivas Kortazar

Mr. Antolin Fernandez Antuia

Mr. Roberto Fernandez Castilla
Ms. Patricia Froehlingsdorf Nicolas
Ms. Maria José Ruiz Sanchez

Ms. Carmen Roa Tortosa

President
Arbitrator
Arbitrator

Secretary of the Tribunal

Cuatrecasas, Gongalves Pereira, S.L.P.
Cuatrecasas, Gongalves Pereira, S.L.P.
Cuatrecasas, Gongalves Pereira, S.L.P.
Cuatrecasas, Gongalves Pereira, S.L.P.
Cuatrecasas, Gongalves Pereira, S.L.P.
Cuatrecasas, Gongalves Pereira, S.L.P.
Cuatrecasas, Gongalves Pereira, S.L.P.
Cuatrecasas, Gongalves Pereira, S.L.P.
Cuatrecasas, Gongalves Pereira, S.L.P.
BayWa r.e. renewable energy GmbH
BayWa r.e. Asset Holding GmbH

State Attorney’s Office
State Attorney’s Office
State Attorney’s Office
State Attorney’s Office
State Attorney’s Office
IDEA

During the November 2017 Hearing, the following persons were examined:

On behalf of the Claimants:
Mr. Andreas Helber

Mr. Matthias Taft

Mr. Errol Schulz

Mr. José Alberto Cefia Lazaro
Mr. Carlos Solé

Mr. Gregorio Mednik

Mr. Fernando Cufiado

Mr. Alberto Rabano

Mr. Alfonso Manzano

10

BayWa AG

BayWa r.e. renewable energy GmbH
NAB

Asociacion Empresarial Eolica
KPMG Asesores S.L.

KPMG Asesores S.L.

KPMG Asesores S.L.

KPMG Asesores S.L.

KPMG Asesores S.L.
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On behalf of the Respondent:
Mr. Juan Ramoén Ayuso Ortiz
Mr. Daniel Lacalle

Mr. Daniel Flores Econ One
Mr. Andrés Leon Econ One
Mr. Juan Riveros Econ One

The Tribunal ruled during the hearing on the Claimants’ request to clarify their prayer for
relief. It stated “[...] we do not regard the Claimants’ letter as an additional or responsive
document within the meaning of section 16.3 of Procedural Order No. 1, nor do we regard

the request for clarification as a modification of the petitum.”*

The request was therefore noted and the Tribunal informed the Parties that it would

consider the substantive questions associated to it, if any, as they arise.

PosT-HEARING PROCEDURES

On 23 November 2017, the Respondent requested leave to submit into the record a
decision issued by the European Commission on the Spanish State Aid Framework for
Renewable Resources. Following an exchange between the Parties, the Tribunal
authorized the Respondent to submit this document and set a schedule for the Parties to

comment on it.

On 13 December 2017, the Parties submitted their agreed corrections to the November

Hearing’s transcripts, which the Tribunal approved by letter dated 13 January 2018.

On 12 January 2018, the Respondent filed its comments on the European Commission’s

State Aid Decision, which were followed by Claimants’ comments on 29 January 2018.

On 13 February 2018, the Respondent requested permission to submit the award rendered
in JSW Solar v. Czech Republic. Upon the Tribunal’s invitation, the Claimants responded

10 Tr-E, November 2017 Hearing, Day 1, pp. 67-8:25-4 (the President).

11



on 21 February 2018. They accepted the introduction of the JSW Solar award provided
that the dissenting opinion attached thereto by arbitrator Gary Born was also added to the
record. Additionally, they requested that the award in Novenergia Il v. Spain be produced
by the Respondent. They did not believe that further submissions concerning these

decisions were necessary.
On 7 March 2018, the Tribunal wrote to the Parties as follows:

Since the hearing last year, a number of developments have
occurred. On November 10, 2017, the European Commission issued
its decision on State aid, which is now part of the record (RL-0117).
In February 2018, the awards in JSW Solar vs. The Czech Republic
(PCA Case No. 2014-03) and Novenergia Il v. the Kingdom of
Spain (SCC Case No. V 063/2015) became public. The Respondent
has applied to introduce the first of these decisions and the
Claimants the second. Moreover, [yesterday] the Court of Justice of
the European Union (CJEU) issued its decision in the proceeding of
Slowakische Republik (Slovak Republic) v. Achmea BV, Case C
284/16, which has been referred to in both parties' pleadings (e.g.
Resp. Rej. Jur., paras 36-38; Cl. Rej. Jur., paras 38 and 51; exhibits
CL-143 & CL-220).

Without prejudice to any final decision, the Tribunal considers
appropriate to be informed of these developments, and have the
Parties' views in relation thereto, while still in session. The Tribunal
is therefore prepared to admit the aforementioned decisions not yet
in the record.

In addition, the Tribunal invited the Parties to comment, both orally and in writing, on (1)
the implications (if any) of the CJEU decision for the Tribunal’s jurisdiction under the
ECT; (2) the relevance (if any) of the recent investment treaty decisions; and (3) the
implications (if any) of the European Commission’s State Aid Decision for jurisdiction

and merits. A subsequent schedule and hearing were set.

On 4 May 2018, the Parties submitted their comments on the three points referred to in

the previous paragraph.

12
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On 23 October 2018, the Tribunal invited comments on two recent jurisdictional decisions
potentially relevant to the Achmea issue.** The Parties provided their comments on 13
November 2018.

THE EUROPEAN COMMISSION’S PROPOSAL OF 16 MAY 2018

On 16 May 2018, the EC wrote “to inform the Tribunal that in case the Tribunal would
deem that useful for its deliberations, the Commission would still be available to present
written observations or attend any hearing, in the light of the recent judgment of the
European Court of Justice in Case C-284/16 Achmea v. Slovak Republic, and in particular
to set out its view on the consequences of that judgment for pending arbitration cases

based on the Energy Charter Treaty”.

On 18 May 2018, each Party filed observations on the EC’s proposal. The Respondent

urged the Tribunal to let the EC intervene. The Claimants objected to it.

On 29 May 2018, the Tribunal rejected the EC’s proposal. It considered the Parties’ further
pleadings and oral arguments sufficient to inform the Tribunal of the EU law issue that
relate to the claims and positions of the Parties in this proceeding.

SECOND HEARING ON JURISDICTION AND THE MERITS

A second hearing was held at the Peace Palace in The Hague from 22 to 23 May 2018 (the
“May 2018 Hearing”). The following persons were present at the May 2018 Hearing:

Tribunal:

Judge James R. Crawford President
Dr. Horacio A. Grigera Na6n Acrbitrator
Ms. Loretta Malintoppi Arbitrator

ICSID Secretariat:
Mr. Francisco Grob Secretary of the Tribunal

11 vattenfall AB v. Germany (Decision on Achmea), CL-0236; UP and CD Holding v. Hungary (Award), CL-0237.

13
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For the Claimants:

Mr. Alberto Fortin Cuatrecasas, Gongalves Pereira, S.L.P.
Mr. Ifiigo Quintana Aguirre Cuatrecasas, Gongalves Pereira, S.L.P.
Mr. Miguel Gomez Jene Cuatrecasas, Gongalves Pereira, S.L.P.
Ms. Maribel Rodriguez Cuatrecasas, Gongalves Pereira, S.L.P.
Mr. José Angel Rueda Cuatrecasas, Gongalves Pereira, S.L.P.

For the Respondent:

Ms. Amaia Rivas Kortazar State Attorney’s Office
Mr. Antolin Ferndndez Antufia State Attorney’s Office
Ms. Patricia Froehlingsdorf Nicolas State Attorney’s Office
Ms. Maria José Ruiz Sanchez State Attorney’s Office

The Parties filed their submissions on costs on 2 July 2018.

On 28 January 2019, the Respondent requested the Tribunal to introduce as an additional
legal authority a Declaration of the Representatives of the Governments of the Member
States of 15 January 2019, on the legal consequences of the judgment of the Court of
Justice in Achmea and on Investment Protection in the European Union. The declaration
was signed by 22 EU Members. By invitation of the Tribunal, the Claimants filed their
response on 6 February 2019, opposing the production. The Tribunal issued its decision
on 6 February 2019, stating that pursuant to Section 16.3 of Procedural Order No. 1, no
exceptional circumstances existed to admit the proposed document at an advanced stage
of the proceedings. It therefore denied the request.

By letters of 17 May and 5 June 2019, the Tribunal invited the Parties to comment on five
new decisions that had come into the public domain.'> These, and several subsequent

cases, are analysed below.

12 The decisions were: Antaris v. Czech Republic (Award), CL-0243/RL-0117; Greentech v. Spain (Final Award),
CL-0238/RL-0118; REEFF v. Spain (Decision), CL-0239/RL-0119; NextEra v. Spain (Decision), CL-0240/RL-
0121; 9Ren v. Spain (Award), CL-0242/RL-0123.

14
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FACTUAL BACKGROUND?®

THE INVESTORS

The Claimants are two German companies, BayWa RE and BayWa AH. BayWa RE owns
100% of the shares in BayWa AH. BayWa RE, in turn, is a wholly owned subsidiary of
BayWa AG (“BayWa AG”), a related company incorporated under the laws of Germany,

which is not, however, a Claimant in this proceeding.

Between 2009 and 2012, BayWa RE acquired the total capital of Renerco Renewable
Energy Concepts AG (“Renerco”).

Renerco at the time held shares and other interests in the projects at stake in this
arbitration. Following this acquisition, Renerco changed its name to BayWa AH on 27
March 2013, and its legal corporate form to a German limited liability company (GmbH).

THE CLAIMANTS’ INVESTMENTS

The Claimants hold shares and participative loans in two companies incorporated in Spain,
Parque Edlico La Carracha, S.L. and Parque Edlico Plana de Jarreta, S.L. (collectively the
“SPVs”). These companies own and manage two wind farms with an installed capacity of
about 49 MWs each, located in La Muela, province of Zaragoza, Spain: La Carracha and

Plana de Jarreta (the “Wind Farms” or the “Projects”).

13 There are several English translations of the same documents in the record. For quotations, the Tribunal uses the
translations that it has deemed more accurate. Reference is made to the translation’s source in each case.

15
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The Wind Farms were developed in 1997 by a German company, Thyssen Rheinstahl
Technik GmbH in cooperation with a Danish wind turbine manufacturer.

In 1999, Thyssen along with other four firms sponsoring the Projects incorporated in
Germany a company named PDF Project Development Fund GmbH & Co. KG (“PDF
Project Development”). On 11 March 1999 PDF Project Development formed the SPVs
in Spain, whose purpose was to run the Wind Farms.

The Wind Farms were provisionally registered in the Registro administrativo de
instalaciones de produccion en régimen especial (“RAIPRE”) on 28 June 1999.}4
Pursuant to the applicable regulations, they were authorized to benefit from the Special
Regime set out in RD 2818/1998 subject to the execution of the Projects and the
completion of final registration in the RAIPRE.

On 28 December 2001, the main participants to the Projects at the time entered into a

financing agreement (“Framework Agreement for the investment in the Wind

14 Certificate of production facility under the Special Regime granted to La Carracha Wind Farm, 5 July 1999, C-
0047; and Certificate of production facility under the Special Regime granted to Plana de Jarreta Wind Farm, 5 July
1999, C-0048.

16



67.

68.

69.

Farms”).’® The Wind Farms were to be financed with a ratio of approximately 25%
capital and 75% debt. The capital was provided by the participants / investors using a
combination of equity and subordinated loans. A syndicate of banks provided the bank

financing.

On 25 November 2002, the installations were commissioned.'® The Diputacion General
de Aragon attested their Final Registration at the RAIPRE, with effect as of 22 November
2002, through Certificates issued on 26 March 2003.17 Around the same dates the Wind

Farms started commercial operation.

On 28 July 2003, PDF Project Development, then an indirect shareholder to the Projects,
and two other German companies including another shareholder merged to create Renerco
(subsequently renamed BayWa AH).!® Renerco was incorporated in Germany on 7
November 2003. From the date of its inception up until 2009, it owned approximately a
32.6% interest in the SPVs, inheriting the project portfolio of its founding parents.

On 30 June 2006, the Projects’ owners agreed with the lenders to refinance the debt.® The
Projects distributed nearly EUR 17.3 million to shareholders. The funds were distributed

in the form of dividends, reduction in share capital, and principal payments on shareholder

15 Framework Agreement for the investment in the Wind Farms, dated 28 December 2001, C-0067.

16 Commissioning certificate of La Carracha Wind Farm, 25 November 2002, C-0059, and commissioning certificate
of Plana de Jarreta Wind Farm, 25 November 2002, C-0060.

7 Certificate of final registration of La Carracha Wind Farm in the RAIPRE, 22 November 2002, C-0061, and
Certificate of final registration of Plana de Jarreta Wind Farm in the RAIPRE, 22 November 2002, C-0062. The
certificates stated: “[i]n accordance with Article 12 of Royal Decree 2818/1998, of December 23 [...] the facility [...]
has obtained Final Registration [...], in the Register of Production Facilities under the Special Regime of the General
Council of Aragén [...].”

18 Translation of an Informative Excerpt from Renerco, C-0074.

19 CWS—MT, para. 56. Deed of the Modifying Novation of the Credit Agreement entered into with Parque Edlico La
Carracha, S.L., dated 30 June 2006, C-0078, and Parque Edlico La Carracha, of the same date, C-0228 (no English).

17



loans.?® After the refinancing, debt represented 91% of the total capital as opposed to

around 75% initially.

70.  On 3 November 2009, BayWa RE (at the time BayWa Green Energy GmbH) purchased
87.7% of Renerco’s share capital from Babcock & Brown GmbH (“Babcock™) and
became the majority shareholder.?? BayWa RE would acquire the remaining 12.2% from
the remaining minority shareholders by way of a “squeeze out” in October 2012.2% At the

time, Renerco’s share in the SPVs remained at around 32.6%.%*

71.  On 8 September 2011, Renerco (then under control of BayWa) purchased the participation
of Shell Overseas Holdings Limited (“Shell”), which was at the time a shareholder in the
SPVs.? As a result of this transaction, Renerco became the majority shareholder in the
Projects, holding a 73.1% in Parque Edlico La Carracha and 72.2% in Parque Eélico Plana
de Jarreta.?®

72.  On 12 March 2012, Renerco acquired the equity holding that Corporacion Empresarial
Publica de Aragon had in both Projects (0.9% in La Carracha and 1.8% in La Plana de
Jarreta).?’

20 See Econ One First Report, para. 64, RER-001; KPMG Second Damages Report, para. 146, CER-0004.

2L CWS—-MT, para. 56 (“From our point of view, the Lender’s willingness to provide extra financing and increase
their exposure to the project on a non-recourse basis was always a very positive signal™).

22 press release issued by BayWa AG, dated 3 November 2009, C-0098.

23 See Informative Excerpt from Renerco, C-0074. See also Cl. Mem., para. 286.

24 November 2017 Hearing, Claimants’ Opening Presentation, p. 12.

% Shareholder Loans Assignment Agreement entered into between Renerco and Shell, of 8 September 2011, Clause
1.1, C-0196.

2 CWS—MT, para. 87.

27 Share Purchase Agreement entered into between Corporacién Empresarial Publica de Aragon and Renerco
regarding Parque Eolico La Carracha, of 12 March 2012, C-0197; and Share Purchase Agreement entered into
between Corporacion Empresarial Pablica de Aragén and Renerco regarding Parque Edlico Plana de Jarreta, of 12
March 2012, C-0198.
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73.  As a result, Renerco acquired a 74% shareholding interest in each of the SPVs, which
corresponds to the share capital investment currently owned by it in the Projects.?® The

evolution of Renerco’s investments is shown in the following table.

Renerco / BayWa AH 2003-2008 2009 2010 2011

Interest in the Projects 32.6% 32.6% 32.6% 72.6% 74%

Source: Econ One Presentation, November 2017 Hearing, Slide 8

74. In 2013, Renerco changed its name to BayWa AH. The following table shows the interests
of BayWa AH and BayWa RE, respectively, in the SPVs:

BayWa RE 2003-2008 2009 2010 2011
Direct Interestin
Renerco / BayWa AH 0% 87.8% 87.8% 87.8% 100%
Indirect Interestin 0% 28.7% 98.7% 63.4% 74%
the Projects

Source: Econ One Presentation, November 2017 Hearing, Slide 9

C. THE DECISION TO INVEST IN SPAIN

75.  BayWa RE made a first offer for Babcock’s shares in Renerco in August 2009. The
Claimants state that this offer was based on an analysis and presentation made by the
financial firm Goetzpartners Corporate Finance Gmbh, which reviewed the project (then
called “Nova” or “Nova Group”’) and suggested “a conservative valuation at the lower end
of the range of €42 million to €45 million as the purchase price for an 88% share [...]”.%

The presentation points to “[c]hanges in legal conditions” as “[p]ossible [r]isks”, affecting

28 Cl. Mem., para. 398; Resp. C-Mem., para. 374. See also the D-1A model attached to both Share Purchase
Agreements, last page, C-0197 and C-0198.
2 Project Nova, Potential Acquisition in the Area of Renewable Energies, dated 18 August 2009, C-0099, p. 3.
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Renerco’s business segment of “[p]roject development”, a risk that was considered
“Im]edium to high”. With respect to the “[p]Jower generation” segment, the presentation
states that “[f]ixed compensation models (such as the Renewable Energies Act) contribute
significantly” to business planning.®® For Respondent, this shows that Claimants knew
about the risk of legal changes.®! Claimants contend that such risk concerned the project
development segment of Renerco’s business; however, La Muela had been developed
more than six years before and should be considered as falling within the power generation
segment. The presentation made no reference to state aid issues.

76. Following this offer, BayWa RE was given access to two due diligence reports, both
commissioned by the vendor: (i) Vendor Due Diligence Report, dated 4 September 2009,
prepared by the Munich based law firm Stock Aders + Partners Rechtsanwélte,®? which
included a legal report prepared by the Madrid law firm Bemm & Asociados concerning
the projects in Spain (“Bemm Report™);* and (ii) Vendor Due Diligence Report, dated 8
September 2009, prepared by KPMG AG.** The KPMG report contains mostly financial
information on Renerco’s renewable energy operations in Europe. The Bemm Report is
more specific. It is introduced as a “limited legal vendor due diligence”, which concerns
Renerco’s wind farms in Spain, La Carracha and Plana de Jarreta. It contains a detailed
overview of the Spanish “legal framework for the constructions and operation of onshore
wind farms” as well as analyses of various other legal issues such as corporate structure,
permits and licenses, sale of energy, financing agreements, land use regulations, among

others. Regarding the regulatory framework, it states:

Renewable energies have undergone several modifications of its
legal framework. However, as per today, the applicable rules are
essentially contained in Royal Decree No. 661/2007 as of

%0 Ibid, p. 4.

31 Resp. Rej., para. 1147.

32 Nova Stock Aders + Partners Rechtsanwalte, Vendor Due Diligence Report, dated 4 September 2009, C-0100.

33 “Project Nova” Babcock & Brown GmbH, Vendor Due Diligence Report on the Spanish affiliated companies of
Renewable Energy Concepts AG, dated 1 September 2009, C-0101.

34 Project Nova, KPMG, Vendor Due Diligence Report, dated 8 September 2009, C-0102.
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25.05.2007 which sets forth the framework for energy production
under the ‘Special Regime’ (hereinafter referred to as ‘RD
661/2007°). Producers of energy out of renewable energies that
comply with the relevant provisions may apply for recognition of
the status of the ‘Special Regime’ which entitles the beneficiary and
owner of such power plants to (i) feed in to the grid and sell the
entire energy production of such plants and (ii) to obtain the benefits
(premiums, complements and other advantages) granted by low [sic]
to all energy producers registered in the ‘Register for Special
Regime Power Plants’... [footnotes and emphasis omitted] [...]

Notwithstanding, under no circumstance such change in the
applicable legal regulations does affect in any way the legal and
valid existence of the licenses and permits granted to Carracha SL,
Jarreta S.L. and La Muela AIE. [...]*°

The aforementioned does not imply that there might not be new
regulations to which the Wind Farms are bound and which affect
their business.3®

77. In September 2009, Renerco made a presentation in Munich with the purpose of
introducing the company to BayWa AG.*" The presentation contained information about

Renerco’s portfolio of European assets, including the Wind Farms.

78.  On 6 October 2009, Lovells LLP prepared a report for BayWa AG in relation to the
contemplated acquisition of the Babcock’s shares in Renerco. The report states:

For the purposes of the Transaction, BayWa has entrusted us with
the performance of a limited legal due diligence under exclusion of
any commercial, financial as well as insurance and tax related issues
and for the identification of exclusively transaction-relevant legal
risks. Transaction-relevant legal risks in the aforesaid meaning are
exclusively legal risks, which are recognisable for us to our

3 “Project Nova” Babcock & Brown GmbH, Vendor Due Diligence Report on the Spanish affiliated companies of
Renewable Energy Concepts AG, dated 1 September 2009, C-0101, p. 5 [PDF].

% |bid, p. 6 [PDF].

37 Project Nova RENERCO, Management presentation, Munich, dated September 2009, C-0103.
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79.

80.

estimation are of economic relevance for the purchase decision of
Baywa.®

We make no statement whether the scope of the examination is
sufficient for the purposes of BayWa or is satisfactory or a sufficient
basis for a decision for the continuation of development of the
transaction by BayWa and insofar do not assume any liability.*°

In general terms, we have reviewed all the documentation within the
VDR concerning the compliance with regulatory and environmental
law. Except as further explained below, we have not detected any
substantial contingency that could affect the Transaction.*°

On 8 October 2009, BayWa RE proposed the acquisition of Renerco’s shares to the
Management Board of BayWa AG. At the time, it reported that “[i]n the course of due
diligence, no issues were identified that would preclude the potential purchase of the Nova
Group”.*! Its business model was considered of “low to medium” risk based on two
considerations: “Readily foreseeable and uniform business performance based on fixed
feed-in fees [and] Feed-in fees for existing projects guaranteed for 20 years.”*? The
presentation points to a “[c]hange in the legal environment (e.g. feed-in fee for future
projects)” as one of the “[s]pecific project risks”.*® Profitability was assessed in “about >
7% to 9% for equity capital”.** On 3 November 2009, BayWa AG approved the

acquisition of 87.8% of Renerco for EUR 50 million.

On 1 April 2011, Renerco — already under BayWa’s control — considered the acquisition
of a controlling stake in the Wind Farms. An internal document remarked at the time that

“[t]he regulatory framework for renewable energies in Spain [had] experienced significant

3 Limited Due Diligence Report (Highlights only), prepared by Lovells LLP, Draft of 6 October 2009, p. 9, R-0448.

¥1d.

40 Limited Due Diligence Report (Highlights only), prepared by Lovells LLP, Draft of 6 October 2009, pp. 12 (La
Carracha) and 14 (Plana de Jarreta), R-0448.

41 Project Nova, Summary of Results, Presentation to the Management Board, dated 8 October 2009, p. 4, C-0104.
42 |bid, p. 6

3 1bid, p. 9.

4 1bid, p. 6.
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81.

82.

83.

84.

changes in the last 12 months...[n]evertheless, as before, RENERCO does not classify the

local long-term potential in the wind sector for existing installations as vulnerable.”*®

On 8 September 2011, Renerco acquired Shell’s stake in the Wind Farms, becoming the
majority shareholder in the Projects.

THE REGULATORY FRAMEWORK AND ITS EVOLUTION
1) Basic features

The Spanish legal system has a hierarchical structure. The Constitution is the supreme
law. Subordinate to the Constitution are laws enacted by Parliament. Royal Decree Laws
are measures promulgated by the Government to cope with emergency situations which
have immediate effect but require parliamentary ratification. Royal Decrees are executive
acts promulgated by Ministries in the exercise of regulatory powers. They are
implemented by Ministerial Orders and Resolutions. Supreme Court case law

complements this normative regime.*®

As a Member of the European Union, Spain is bound by the EU treaties (notably the
TFEU), EU regulations, directives and decisions. Regulations are generally self-executing
and do not require implementing measures. Directives require Member States to achieve
a specific result although without dictating the means to achieve such result. Decisions
are binding upon the parties to which they are addressed.

Other interpretative tools relied upon by the parties in respect of the application of Spanish
law include preambles of legal statutes (also referred to as explanatory statements);
Renewable Energy Plans and press releases issued by the Council of Ministers; financial
and regulatory dossiers of impact reports on draft decrees; additional reports of and studies

% Investment Application ‘Wind Farm La Muela (99MW), Spain, prepared by Renerco, dated 1 April 2011, Section
5.2 on “Risks”, p. 6, C-0194.

4 Article 1.6 of the Spanish Civil Code (“Case law shall complement the legal system by means of the doctrine
repeatedly upheld by the Supreme Court in its interpretation and application of statutes, customs and general legal
principles.”), R-0095.
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85.

86.

prepared by various authorities such as the Ministry of Industry, Trade and Tourism, since
2011 renamed as Ministry of Industry, Energy and Tourism (the “Ministry of Energy”),
the Secretary of State for Energy, the National Energy Commission (“CNE”), since 2013
the National Markets and Competition Commission (“CNMC”), and the Instituto para la
Diversificacion y Ahorro de la Energia (Institute for Diversification and Saving of Energy
or “IDAE”). Reference has also been made to presentations made by some of these
authorities, particularly CNE and IDAE officers, and employees of the Spanish agency

“Invest in Spain”.

2) State actors

The Council of Ministers is an administrative body that comprises the President, the Prime
Minister and individual ministers. Among other things, the Council enacts royal decrees.
The Ministry of Energy is responsible for the Government’s policies on electricity and
regulation of energy matters. It proposes royal decrees to the Council of Ministers and
approves the Ministerial Orders that implement energy legislation. It is divided into
Secretariats, one of which is the Secretariat of Energy presided over by the State Secretary
of Energy. Subordinated to the Secretariat of Energy is IDAE, which contributes to the
definition of the energy policy, advises on technical and economic issues and prepares
national renewable energy plans. It also liaises with the industry. The President of IDAE
is the State Secretary for Energy. “Invest in Spain”, on the other hand, is a public agency
dependent on the Ministry of Economy and Competitiveness, which promotes foreign
investments in Spain. Finally, the CNE, replaced later by the CNMC, advises the
Government on energy matters. It issues non-binding reports and opinions on proposed

legislative measures concerning energy regulation.

(3)  Law 54/1997

In 1997 Spain liberalized its electricity market, enacting Law 54/1997 on the Electricity
Sector (“Law 54/1997”). The promotion of renewable energy production was one of the
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objectives of the new legal framework which included specific renewable energy targets.*’
This was in line with international commitments adopted by Spain at the time (and later)
to reduce greenhouse gas emissions and increase the share of renewable energy sources.

These included the Kyoto Protocol and multiple EU directives. *

87.  Power generation activities were organized in two separate regimes: ordinary and special.
The “Ordinary Regime” applied to conventional generation facilities using non-renewable
energy sources. They were required to sell their electricity output in the wholesale market
for electricity at market price (also known as “pool price”). The “Special Regime”, by
contrast, applied to qualifying electricity generators using renewable sources of energy
such as wind with an installed capacity of less than 50 MW like the Claimants’ Wind
Farms.*® Special Regime facilities were entitled to remuneration in the form of market
price and “where applicable” a supplementary premium for the electricity delivered into
the grid.>® Remunerations for the electricity market participants were to be set against

tariff rates, prices, transportation and distribution charges.>

47 Law 54/1997, Preamble, C-0032. See also Law 54/1997, Sixteenth Transitional Provision (“So that by 2010,
renewable energy sources cover at least the 12% of total energy demand in Spain, a Promotion Plan of renewable
energy sources shall be established to take account of the setting of premiums.”).

48 Communication from the Commission. ‘Energy for the Future: Renewable Sources of Energy’, White Paper for a
Community Strategy and Action Plan. COM (97)599 final, 26 November 1997, C-0031 (setting out an Action Plan
to promote RES sources “directed towards the goal of achieving a 12% penetration of renewables in the Union by
2010”). See also: Directive 2001/77/EC of the European Parliament and of the Council, of 27 September 2001, on
the promotion of electricity produced from renewable energy sources in the internal electricity market, RL-0015 (“all
Member States [...] to set national indicative targets for the consumption of electricity produced from renewable
sources” - Spain’s specific indicative target was to reach 29.4% of its overall consumption coming from renewables
by 2010); and Directive 2009/28/EC of the European Parliament and of the Council, of 23 April 2009 on the
promotion of the use of energy from renewable sources and amending and subsequently repealing Directives
2001/77/EC and 2003/30/EC .Target 20-20-20, RL-0017.

49 Law 54/1997, Article 27, C-0032.

50 1bid, Article 16.7.

5L Ibid, Article 15.1. See C-0032 (“Activities for the supply of electric power shall be financially remunerated in the
manner prescribed herein, with charge tolls and prices settled”); or R-0079 (“The activities involved in the supply of
electric power shall be remunerated economically in the manner provided by this Act, as charged to the rates and
prices paid”).
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88.  To qualify for either regime, enrolment in an administrative registry (known as RAIPRE
for its Spanish acronym) was required.> Although the definition of the specific financial
incentives under the Special Regime was left to implementing regulations, Law 54/1997
directed the Government to take into account factors such as voltage level, environmental
contribution, energy efficiency and investment costs so as “to achieve reasonable
profitability rates with reference to the cost of money on capital markets”.>® Special
Regime producers were also given priority of access to distribution and transmission

networks.>*

4) RD 2818/1998
89.  On 23 December 1998, Spain adopted Royal Decree 2818/1998 (“RD 2818/1998”), which

introduced a feed-in scheme in the form of two incentive remunerations into the general
framework of Law 54/1997. This regime and its incentives applied to renewable energy
facilities including wind energy installations.* The Wind Farms at issue in this arbitration

were constructed and commissioned under this royal decree. Key features of it include:

(i)  Owners of registered installations could choose between selling their electricity to
distributors in exchange for a feed-in tariff for each kWh produced (Article 28.3), or
on the wholesale market and receive a feed-in premium on top of the market price
(Articles 23, 28 and 28.3);*®

52 Articles 21.4 and 31, Law 54/1997, R-0079.

53 “The remuneration arrangements for electric power generation installations operating under the special regime
shall be supplemented by the payment of a premium under statutory terms set out in regulations and in the following
cases:[...] To work out the premiums, the voltage level on delivery of the power to the network, the effective
contribution to environmental improvement, to primary energy saving and energy efficiency, the generation of
economically justifiable useful heat and the investment costs incurred shall all be taken into account [...]” Article
30.4 of Law 54/1997, R-0079.

54 Article 30.2, Law 54/1997, R-0079.

%5 Article 2.1.b of RD 2818/1998 included under “Group b.2.” those installations “that only use wind power as their
primary energy source.” C-0026.

% Article 23 provided that owners of installations under 50 MW, with final registration in the RAIPRE, were “not
required to submit offers to the wholesale market” and were entitled to “sell their surplus or, if applicable, their
electrical production, to distributors at the final average market price for electric power, plus any premiums or
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90.

91.

(i) Premiums and tariffs were to be updated each year by the Ministry of Energy
considering the evolution of an index, i.e. the average electricity market price
(Article 28.2);

(iii) Premiums would be revised every four years considering the evolution of electricity
market price, the installations’ demand coverage and the effect on the management

of the Electricity System as a whole (Article 32);
(iv) No time limit was set for the application of premiums or tariffs;>’

(v) A transitional period was established for existing facilities to join the new regime

(first transitory provision).

In addition, RD 2818/1998 provided for a supplement or penalty, depending on the
circumstances, for reactive energy (“Supplement for Reactive Energy”). This is a bonus
(or discount) applied to revenue from the sale of energy for maintaining (or failing to
maintain) certain power factors on an hourly basis, which are required for the proper
functioning of the electricity system. This supplement/penalty applied under RD
2818/1998 and subsequent royal decrees irrespective of the selected remuneration scheme.

In accordance with the sixteenth transitory provision of Law 54/1997, the Spanish
Government approved in December 1999 a Plan de Fomento de las Energias Renovables
en Espafia 2000-2010 (“2000 Renewable Energy Plan”). This Plan laid out the
Government’s policy to attain the renewable energy target of 12% by year 2010, as set by

incentives based on the amounts indicated in this chapter.” Article 28 established the premiums for each Group,
establishing a premium of 5.26 pesetas/lkWh for wind installations under 50 MW, included in Group b.2. Article
28.3 provided that wind installations in Group b.2 could choose “not to apply the premiums [...] and to apply a total
price at all hours of [...] 11.02 pesetas/kWh.” RD 2818/1998 introduced a basic feed-in system that guaranteed wind
installations under 50 MW a FiP of 5.26 pesetas’/kWh and a FiT of 11.02 pesetas/kWh with “no time limit”.

57 preamble, Royal Decree 2818/1998, C-0026 (“For facilities based on renewable energies and recycling waste, the
incentive established herein has no time limit due to the need to internalize their environmental benefits, and because,
given their special characteristics and level of technology, their higher costs make it impossible for them to compete
in a free market”).
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the European Union.*® As far as wind energy is concerned, no change was considered
necessary, on the basis that their “‘economic profitability is assured by merely maintaining

the current policy on premiums for electricity production”.%

92.  The Plan makes reference to a “[s]tandard project profitability: calculated on the basis of
maintaining an Internal Rate of Return (IRR), measured in current pesetas and for each
standard project, at a minimum of 7%, with own capital, before financing and after tax”.%°
Reference is also made to a projected annual increase of the electricity demand of around
2%, a lifetime of wind power facilities like the Claimants’ Wind Farms of 20 years and
an estimate of 2,400 of operating hours a year.®* The Plan explains the methodology used

as follows:

Taking as a baseline the proposed energy targets, the financing
requirements have been determined for each technology according
to its profitability, defining a range of standard projects for the
calculation model. These standard projects have been characterised
by technical parameters relating to their size, equivalent operating
hours, unit costs, periods of implementation, lifespan, operating and
maintenance costs and sale prices per final unit of energy. Similarly,
some financing assumptions have been applied, as well as a series
of measures or financial aid.®?

28 July 2003 - Renerco is formed (BayWa not yet a shareholder)

%8 «“So that by 2010, renewable energy sources cover at least the 12% of total energy demand in Spain, a Promotion
Plan of renewable energy sources shall be established to take account of the setting of premiums.” C-0032. See also
R-0079 (“In order for renewable energy sources to cover at least 12% of Spain’s total energy demand by the year
2010, a plan shall be drawn up to promote renewable energies and whose objectives shall be taken into account in
the setting of premiums.”)

%9 R-0292, [ENG is not paginated -PDF, p. 13].

8 Ibid, [ENG is not paginated — PDF, p. 12].

81 1bid, [ENG is not paginated — PDF, pp. 6 and 15] (“final energy consumption in the Baseline Scenario grows at an
average annual rate of 2%”), (“Lifespan: 20 years” and “Equivalent operating hours: 2,400 hours/year”).

62 R-0292, Section 2, p. 180 (SPA Original) [ENG is not paginated — PDF, p. 11].
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93.

94,

95.

96.

(5)  RD 436/2004

On 1 January 2003, Spain put into effect RD 1432/2002, of 27 December. This regulation
established a new methodology to calculate the average or reference electricity tariff
(“Tarifa Eléctrica Media” or “TMR”), one of the inputs to determine the remuneration
of renewable energy installations. The TMR would be set by the Government annually
and published in advance based on estimated costs needed to remunerate projected

electricity supply and consumer demand.

On 22 January 2004, the CNE issued a report on a draft that later became Royal Decree
436/2004. Among others, the report states:

Production facilities included under the special regime hold the right
to receive a determined compensation for any energy sold, but
logically only hold the acquired right to receive such compensation
concerning the energy already sold, but not in regard to the energy
that is projected to be sold in the future, which solely constitutes an
expectation.

In respect of project financing, the economic memorandum of RD 436/2004 prepared by

the Ministry of Energy states that:

[...] in all cases, 100% of the financing is assumed to have been
through equity capital. Leveraging and the percentage between
equity capital and external funds are decisions specific to each
project and each promoter. If made wisely, they should provide
better ratios than those estimated here.%*

On 12 March 2004, Spain enacted Royal Decree 436/2004 (“RD 436/2004), which
adapted the Feed-in system to the new TMR methodology, thereby superseding RD
2818/1998. Its preamble states that this new regulation should serve to accomplish the
objectives set out in the 2000 Renewable Energy Plan, by providing “security and

stability” and establish a “long-lasting, objective and transparent regulatory framework”

83 CNE Report 4/2004 of 22 January 2004 on the proposed RD 436/2004, p. 42, R-0126.
84 Regulatory Impact Report, p. 5/10, R-0262 [English translation from Resp. Rej., para. 294].
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in order to foster investment in renewable energy projects. RD 436/2004 gave wind

producers the right to choose, on an annual basis, between:

Q) a fixed tariff calculated now as a specific percentage of the TMR, defined as a
single flat rate and, where applicable, a Supplement for Reactive Energy (“Fixed
Tariff” or “Regulated Tariff”).

(i) the pool price plus a premium and an incentive for participating in the market
(“Premium Option™)® and, where applicable, a Supplement for Reactive Energy.
Premium, incentive and supplement were all calculated by reference to the TMR

as a fixed percentage.

97. Under both options producers could sell the full net amount of energy generated although
the TMR’s specific percentages of the fixed tariff decreased progressively after the 5%

year of operation and therewith the installation’s remuneration (Article 34, sub.b.2.1)%®

98. Under Article 40.3 of RD 436/2004, remuneration revisions would be prospective only
taking into account costs, degree of implementation of each technology and the

correspondent economic impact on the system. Article 40.3 reads:

The tariffs, premiums, incentives and supplements resulting from
any of the revisions provided for in this section shall apply solely to
the facilities that commence operations subsequent to the date of the

8 Unlike the Fixed Tariff, the Pool Price plus Premium and Incentive option involved market risk because part of
the remuneration came from the wholesale price of electricity. An incentive (on top of the premium) was therefore
offered to account for that risk and make this option more attractive. See RD 436/2004, Preamble, C-0027, (“incentive
for participation in the market as it considers that it thus achieves less administrative involvement in setting electricity
prices, as well as a greater and more efficient allocation of the system’s costs, especially with regard to managing
deviations and the provision of supplementary services.”)

% For onshore wind farms exceeding 5SMW of installed capacity (like the Wind Farms), Fixed Tariff was established
as (i) 90% of TMR for their first 5 years of operation, (ii) 85% of TMR from year 6 to year 15 of operation, and (iii)
80% of TMR from year 16 of operation onwards for the entire lifespan of the wind farm.
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99.

100.

101.

102.

entry into force referred to in the section above and shall not be
effective retroactively on any previous tariffs and premiums.®’

This is one of the provisions relied on by the Claimants as a purported grandparent clause.

It is discussed below.

Finally, installations subject to RD 2818/1998, which had already obtained final
registration in the RAIPRE, were granted a transitional period during which they could
choose between remaining subject to RD 2818/1998 for a limited time, or switching to
RD 436/2004 immediately.®® An alleged amendment to this and other provisions of RD
436/2004 prompted an appeal which was decided by the Spanish Supreme Court in a
judgment rendered on 25 October 2006.%°

The new regulation was criticized by some renewable energy producers. In April 2004,
the Asociacion de Productores de Energias Renovables (“APPA”) made a presentation in
which it discussed RD 436/2004. Among the “negative aspects” of the new regulation,
APPA pointed out to its ‘retroactivity’ because of “[d]eadlines starting from

‘commissioning’ instead of after the date of entry into force of the decree.””°

Around the same time, on 24 May 2005, IDAE prepared an informative brochure called
“The Sun Can Be Yours”. This brochure outlined key features of the Spanish regulatory
framework for PV technology. Reference is made to an internal rate of return (“IRR”)

between 5.5% and 13.5%, depending on the type of PV installation, although the brochure

57 RD 436/2004, Art. 40.3, C-0027. R-0099’s wording is not materially different.

8 RD 436/2004, Second Transitional Provision (“[C]hoose to be fully subject to this Royal Decree, by expressly
communicating it to the General Directorate of Energy Policy and Mining, subsequently requesting, where
appropriate, the relevant modification of their registration according to the categories, groups and subgroups to which
Article 2(1) refers. Following their final inclusion under this Royal Decree, the facilities may not return to the
economic regime provided for in this Transitional Provision.”), C-0027.

89 See paragraph 112 below.

0 Power Point Presentation “New Special Regime Decree”, APPA Informational Session, 19 April 2004, Slide 25,

R-0301.

31



points out that the return may “at times [...] reach 15%”.* Financing alternatives are also

mentioned.”?

103. On 30 September 2005, the Wind Farms elected to sell their net electricity output under
the Pool Price plus Premium and Incentive option of RD 436/2004, with the option to
switch on an annual basis and receive the Supplement for Reactive Energy. With respect
to this Supplement, the Wind Farms remained under RD 2818/1998 until January 2007.

104. On 26 August 2005, Spain’s Council of Ministers approved the Plan de Energias
Renovables en Espafia 2005-2010 (“2005-2010 Renewable Promotion Plan”). The new
plan reassessed the standing of renewable energies in Spain, including the costs involved
in their support. No change to the remuneration regime was deemed necessary to achieve
the targets set in the 2000-2010 Renewable Energy Plan for wind energy,”® which by then
had reached 91% of the capacity set for 2010 under the 2000 Renewable Energy Plan.”
A more ambitious target for wind power was established instead.” Calculations were, as
in the 2000 Renewable Energy Plan, predicated upon “technical-financial assumptions”
for “standard projects”,”® including, as regards wind installations like the Claimants” Wind
Farms, a 20-year operational life,”” 2,350 operating hours,’® and demand forecasts.”® The

plan was based on “[r]eturn on Project Type: calculated on the basis of maintaining an

"L IDAE, The Sun can be Yours ‘Answers to all the Key Questions’, 24 May 2005, p. 43, C-0089. On 6 June 2007,
IDAE published another brochure with the same title, in which reference is made to a return which “at times can
reach 20%.”, p. 4, C-0090.

2 IDAE, The Sun can be Yours ‘Answers to all the Key Questions’, 24 May 2005, p. 33, C-0089.

73 2005-2010 Renewable Promotion Plan, pp. 60, 282-284, R-0119 (SPA Original).

74 2005-2010 Renewable Promotion Plan, p. 41, C-0033 (resubmitted).

5 2005-2010 Renewable Promotion Plan, pp. 60-64, R-0119 (SPA Original). See also KPMG First Regulatory
Report, paras. 188-190, CER-0001.

76 2005-2010 Renewable Promotion Plan, R-0119t, Section 4.2, pp. 273-4.

7 1bid, p. 284.

81d.

79 2005-2010 Renewable Promotion Plan, R-0119 (SPA Original), Section 5.4, p. 323 [translation from Resp. C-
Mem., para. 437] (“... two general energy scenarios (called Trend Scenario and Efficiency Scenario) and a further
three scenarios of developing renewable energies (Current, Probable and Optimistic) having chosen the Trend
scenario as the reference for setting the Plan objectives, and choosing the so-called “Probable” scenario for the
renewable energies scenario”.)
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105.

106.

107.

Internal Rate of Return (IRR), measured in legal tender and for each standard project,
around 7%, on equity (before any financing) and after taxes.”®® Among others, the
existence of a “stable regulatory framework” was credited with the success of the regime
in promoting renewable energies.?! The plan estimated that around 77% of the investment
in renewables would likely be debt-financed and refers to “project finance” as one of the

financing alternatives available to investors.?

In October 2005, a report by the Asociacion de la Industria Fotovoltaica (“ASIF”), was

published. Regarding the new regulation, the Report points out:

[...] [RD 436/2004] provides a reasonable return on investment for
an average standard facility. This reasonable rate of return is
considered [...] by the Plan for Renewable Energies, as [...] an
integgal rate of return on the own equity invested of between 5 and
7%.

On 6 October 2005, the Spanish and German Governments made a joint declaration in
Madrid whereby they committed to “promote renewable energies” and “improve the feed-
in system in their respective countries”.®* In addition, the two Governments created the
International Feed-in Cooperation, an international platform to promote feed-in systems
of remuneration among other countries and to fund research projects through IDAE (for
Spain) and Fraunhofer ISI (for Germany).

On 15 December 2005, the Spanish Supreme Court issued a judgment concerning an
appeal brought by an association of renewable energy producers against RD 436/2004

(the “2005 Supreme Court judgment”). Among other arguments, the association

80 2005-2010 Renewable Promotion Plan, R-0119, Section 4.2, p. 274.

81 2005-2010 Renewable Promotion Plan, p. 46, C-0033t (resubmitted).

82 2005-2010 Renewable Promotion Plan, p. 282 (“External funding: 77.1%”, ENG — PDF, p. 23) and (“External
financing: 77.1%”, ENG — PDF, p. 46), R-0119.

8 ASIF Report Towards environmentally-friendly electricity, October 2005, p. 9. R-0294.

8 Joint Declaration between the Ministry for Industry, Tourism and Trade of the Kingdom of Spain and the Ministry
for the Environment, Nature Conservation and Nuclear Safety of the Federal Republic of Germany on cooperation
om the development and promotion of a feed-in system to increase the use of renewable energy sources in the
production of electricity, Clause 1, C-0082.
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contended that RD 436/2004 did not provide for an updating mechanism in respect of one
of the two pricing options (i.e. the Fixed Tariff), while it set out stricter technical
requirements applicable to not only new installations but also existing installations. The
Supreme Court dismissed the appeal on all counts. Drawing upon an earlier judgment
from July 2005, the Court did not consider updates to be mandated by Law 54/1997, but
rather a procedure devised by RD 2818/1998: “[g]iven the normative rank of this Royal
Decree, nothing prevents another norm of the same hierarchical rank from modifying it.”#°
Regarding the additional requirements, the Supreme Court held:

There is no legal obstacle that exists to prevent the Government, in
the exercise of its regulatory powers and of the broad entitlements it
has in a strongly regulated issue, such as electricity, from modifying
a specific system of remuneration, provided that it remains within
the framework established in the [Law 54/1997]. And even though
it might be necessary on the basis of the principle of legitimate
expectations to include transitory provisions for the adaptation to the
new system of existing companies, in no way this demand reaches
the point of respecting the previous regime without the slightest
change during a more or less prolonged period.8®

(6) RDL 7/2006

108. On 23 June 2006, the Government passed Royal Decree Law 7/2006, adopting urgent
measures for the energy sector (“RDL 7/2006”). Among others, RDL 7/2006 suspended
the remuneration’s revisions for renewable energy technologies including wind power
until a new remuneration scheme dissociated from the TMR was developed (second

transitory provision) and called the Government to do so as soon as possible (second final

8 Supreme Court Judgment of 15/12/2005, Seventh Ground, R-0137. [Tribunal’s Translation]
% |bid, 8th Legal Ground, R-0137. (Claimants’ Translation: Reply, para. 288). (Emphasis omitted)
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provision).®” Respondent contends that RDL 7/2006 was enacted to remedy the perverse

feed-back effect of the TMR (“tariffs are not to pay for a party”).%
109. The Preamble reads:

The regulation in force since 2003 setting out the methodology for
the approval or modification of the average or reference electricity
tariff identifies a maximum annual limit for any increase to such
tariff and certain costs to be included in its calculation. The
experience concerning its application, especially since 2005 [...],
makes it necessary to authorize the Government to modify the costs
to be considered, as well as to make the limits of tariff variation and
the different tariff groups more flexible. And this with the urgency
determined by the tariff revision scheduled for July 1, 2006, as the
deadline.®

30 June 2006, the Wind Projects are refinanced (BayWa not yet a shareholder)

110. Inresponse to this new regulation, the main associations of the renewables sector, led by
APPA, the Asociacion Empresarial E6lica (Spanish Wind Energy Association or “AEE”)
and ASIF, addressed a joint letter to the Minister of Energy dated 26 July 2006. The letter

reads:

“[these] business associations can only state their rejection, their
most profound discontent and their most serious concern about how

87 Transitional provision two: “Until the provisions set forth in sections one to twelve of Article 1 are implemented
through regulations, in accordance with the provisions set forth in final provision two of this Royal Decree-Act: 2.
The revision of the mid tariff made by the government will not be applicable to the prices, premiums, incentives and
tariffs that form a part of the remuneration for electric power production under the special regime”. R-0087.
[Tribunal’s Translation]

8 See Minister’s statement in the Senate: Resp. C-Mem., para. 430, Res. Rej., para. 695. Claimants deny this and
argue that this RDL enabled the government actually to increase tariffs: Cl. Reply, para. 80.

8 RDL 7/2006, R-0087 [Tribunal’s Translation]. The Spanish original reads: la regulacién vigente desde 2003 de la
metodologia para la aprobaciéon o modificacién de la tarifa eléctrica media o de referencia, establece un limite
maximo anual al incremento de dicha tarifa y determinados costes a incluir en su calculo. La experiencia de su
aplicacion, especialmente desde 2005 [...], hace necesaria una habilitacion al Gobierno que permita modificar los
costes a considerar, asi como flexibilizar los limites de variacion tarifaria y de los diferentes grupos tarifarios. Y ello
con la urgencia determinada por la revision tarifaria prevista para el 1 de julio de 2006, como fecha limite.
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and why the process is being carried out. [...] RD-L 7/2006
substantially breaches the regulation of renewable energies
established in the Energy Sector Act [...]”.%

111.  In a note published shortly after, APPA criticized the new regulation:

Royal Decree-Act 7/2006 was approved last June, which contains a
frontal assault on the national policy for the promotion of
renewables: it eliminates the 80-90% bracket and the mechanisms
of remuneration stability [of Royal Decree 436/2004], without also
considering the established guarantees and time periods. The
standard, which changes the game rules mid-game, introduces
retroactivity and very seriously damages the legitimate expectations
of investors. [...] Royal Decree-Act 7/2006 has been published like
in old times: at night and with aforethought: without prior
consultations of the agents involved and, contrary to what has been
repeatedly stated, the rules of the game have been changed in the
middle of the match. Acquired rights have been modified
retroactively.%

112.  On 25 October 2006, the Spanish Supreme Court issued another judgment concerning an
amendment to RD 436/2004 which had been brought about by a subsequent decree, not at
issue in this arbitration, namely Royal Decree 2351/2004 (the “2006 Supreme Court
judgment”).%? According to the plaintiff, RD 2351/2004 “changed the system for
calculating the premiums [...] under the special regime”, first, by setting up a new
methodology for updating such premiums in the future and, secondly, by raising from 10
to 15 MW the minimum capacity requirement set forth in RD 436/2004 to qualify for the
full premium. Among other arguments, the plaintiff invoked the principle of legitimate
expectations under Spanish law; it claimed to have invested in reliance of certain legal

conditions remaining stable. The Supreme Court dismissed the appeal:

% “Decretazo energético”, APPA Info Journal No. 22, May-July 2006. R-0191 (SPA Original) [Tribunal’s
Translation].

%1 “Dead-of-Night Energy Decree”, APPA Journal No. 22, May-July 2006, R-0191 [translation from Resp. C-Mem.,
paras. 429 and 427].

92 Supreme Court judgment of 25 October 2006, R-0138. See also Supreme Court judgment of 20 March 2007,
R-0139 (SPA Original).
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Until it is replaced by another, the above outlined legal regulation
(Article 30 of the Electricity Law) allows the respective companies
to expect that the fixing of the premiums can be included as a factor
relevant to their obtaining ‘reasonable rates of return with reference
the cost of money in the capital market’ [...]. However the payment
regime under examination does not guarantee to special regime
electricity producers that a certain level of profits or revenues will
be unchanged relative to those obtained in previous years, or that the
formulas for fixing the premiums will stay unchanged.®®

113.  On 26 October 2006, the Minister of Energy appeared before the Senate. He stated in

relation to renewable energy:

[...] It is important for all operators to receive this message and to
be aware that our road map entails adapting to this framework as
quickly as possible, which involves generating more market that we
hope will be efficient, because it is not always so, and obviously, the
tariffs are not going to pay for anyone’s party. Tariffs by law can
only take into account energy costs, and shareholder ventures are
not energy costs.%

114.  On 8 November 2006, the Secretary of Energy also appeared before the Parliament. He
stated:

[...] The regulation of wind power in 2004 was rather unfortunate.
In 2004, the current Royal Decree, 436, established premiums based
on market price expectations. [...] What has happened? That the
price of market now is of 55 or of 60 and the wind power has a total
remuneration of almost 100 Euros/MW-hour. This remuneration has
an IRR of around 20 percent. | believe in renewable energies as
much as anyone, but | also believe that we have to do things
reasonably. Technologies, that is my opinion, whose investment is
guaranteed through a premium [...] they cannot have returns of 20
per cent; nobody has those. Some speculators do have them. We
must be reasonable [...]%*

9 Supreme Court judgment of 25 October 2006, third ground, R-0138.

% Appearance of the Minister for Energy before the Industry, Tourism and Trade Commission of the Spanish Senate,
26 October 2006, R-0293.

% Appearance of the Secretary General of Energy before the Spanish Parliament, R-0302.
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(7)  RD 661/2007

115. The initial draft of what would become RD 661/2007 was released on 28 November 2006.
It did not contain explicit language protecting existing plants from quadrennial revisions.
Draft article 40.3 provided:

During 2010, in view of the results of the monitoring reports on the
degree of compliance with the 2005-2010 Renewable Energies Plan
(PER), and of the Energy Efficiency and Savings Strategy in Spain
(E4), together with such new targets as may be included in the
subsequent Renewable Energies Plan for the period 2011-2020,
there will be a revision of the tariffs, premiums, supplements and
lower and upper limits defined in this royal decree, application
which shall start from January 2011, considering the costs
associated with each of these technologies, the degree of
participation of the Special Regime in covering the demand and its
impact upon the technical and economic management of the system.
Every four years, a new revision shall be performed.%

116. The final version added a paragraph stating:

The revisions of the regulated tariff and the upper and lower limits
indicated in this section shall not affect facilities for which the
commissioning certificate had been granted prior to January 1 of the
second year following the year in which the revision had been
performed.

117.  On 19 January 2007, AEE published a note in which it criticized this draft:

[...] the proposal is puzzling as it even advocates amending [the
predefined remuneration] for facilities already in operation and for
investments in progress, while removing the right to receive the
remuneration established, recognised by the current regulation,
which would seriously affect the legal certainty and legitimate
expectations that were generated based on the sustainability that this
regulation guarantees.®’

% November 2006 Draft RD 661/2007, p. 24, C-0095 (SPA Original). [Tribunal’s Translation]
% Article from La Gaceta. Shadows of a contradiction AEE, 19 January 2007, R-0364.
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118.

119.

120.

121.

On 14 February 2007, the CNE issued a report on this draft (“CNE Report 3/2007”). It
noted that economic incentives are an essential regulatory instrument to reach the
renewable energy targets set by the Government. It also highlighted the importance of
legal stability for investors and financers, and suggested that any future revisions to the
incentive’s regime should be predefined as in RD 436/2004 and must not affect existing

facilities.% It pointed out at the same time:

As stated by both scientific and jurisprudence doctrine [...] these
principles [of legal certainty and legitimate expectation] do not
prevent the dynamic innovation of the same, or new regulatory
provisions from being applied in the future to situations that
commenced prior to their entry into force, but which continue
following the entry into force of the new rules.*®

The preliminary version of this Report refers specifically to the Supreme Court Judgment
of 25 October 2006 and reproduces a large portion of it. The CNE characterized it as “very

illustrative” in relation to the legality under Spanish law of regulatory changes.®
On 19 March 2007, the Government presented a new draft royal decree for consultation.*%

On 20 March 2007, the Spanish Supreme Court issued another judgment concerning an
amendment to the transitory regime established in RD 436/2004 with regard to the
methodology for updating premiums (“March 2007 Supreme Court judgment”).% This
measure had been challenged and ruled upon in the 2006 Supreme Court judgment. The
plaintiff claimed, among others, that the amendment reduced by 22.6% the premium value
in force the year before, undermining their legitimate expectations under Spanish law in

view of the fact that they had invested in reliance of this and other legal conditions

% CNE Report 3/2007, pp. 16, 23 and 24, R-0128.

9 R-0128, p. 18 [translation from Resp. Rej., para. 168]. (Emphasis omitted)

100 See the CNE draft report of 25 January 2007, attached by the Respondent to R-0128, pp. 130 ff, specifically, p.
21 [PDF, p. 153] [only in Spanish]. See also Resp. C-Mem., para. 485; Resp. Rej., paras. 384-385, 605-607.

101 proposal of Royal Decree, regulating the activity of electricity production under the Special Regime, and specific
installations of analogous technologies, of 19 March 2007, R-0434.

102 Sypreme Court judgment of 20 March 2007, R-0139 (SPA Original).
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remaining stable. The Supreme Court did not agree and rejected the appeal, quoting

extensively from its 2006 judgment.

122.  On 21 March 2007, the Ministry of Energy prepared a report on the proposed new
regulation, which the Claimants contend is an internal document which was only released

during document production.'®® According to the Report:

The regulated tariff has been calculated to guarantee a return
between 7% and 8%, depending on the technology. Premiums have
been calculated according to the same criteria established in Royal
Decree 436/2004, that is, the premium has been calculated as the
difference between the regulated tariff and the average market price
considered for these technologies. [...]

With the remuneration provided, the return would be 7% for the
regulated tariff option, and between 5% and 9% for the market sale
option.1%

123. The draft RD 661/2007 was criticized by APPA. In its comments (alegaciones) on the
draft RD 661/2007 APPA contended that the new regulation “breach[ed] the principle[s]
of legal certainty and legitimate expectations: changing the economic regime
retroactively” in respect of installations which had entered into operation under RD
436/2004, in circumstances where, in their view, Article 40.3 only contemplated
quadrennial revisions while ruling out any other adjustment to remunerations. It also
complained about the Government’s use of subsequent decrees to change remuneration’s
regimes through the back door, circumventing Article 40.3 of RD 436/2004. It further
stated that, should the Government go ahead with the proposed regulation, it will...

no longer be credible: any rational investor, when planning facilities
of this type, must bear in mind not only the costs and the foreseeable

103 CI. Reply, para. 515.
104 MITYC Report dated March 21, 2007 (legal and economic assessment of draft RD 661/2007), Section 1
(Introduction) Sections 3 and 3.2.3, C-0394.
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remuneration, but it also must consider the risk that such
remuneration could be lowered [in the future].1%®

124. On 9 May 2007, AEE issued a press release criticizing the draft:

For AEE, today the important thing is to ensure the door is not left
open to changes in remuneration parameters at the halfway point, as
is the case with the current wording of the decree. The “stable”
nature of the twenty-year period proposed by the new Royal Decree
for the allocation of remuneration is fictional if the premium
amendments are retroactive as is contradictorily regulated now.%

125.  On 25 May 2007, Spain enacted Royal Decree 661/2007 (“RD 661/2007°). The new

regulation:

Q) set premium and tariff rates in numerical terms (EUR/kWh), pegged to the
consumer price index (“CPI”); incentives were therefore permanently delinked
from the TMR (including for purposes of revisions which had been suspended by
RDL 7/2006) (Article 44);1%

(i) kept the supplement (or, where applicable, penalty) for reactive energy and the

right to sell the full net amount of electricity (Article 17.b);

(iii)  set lower and upper limits to the remuneration of qualifying facilities (other than
PV installations) under the market-price-plus-premium option tied to the variation
of the price electricity in the market (“Caps” and “Floors”) (Articles 27 and 36);

105 Submissions from APPA of 3 April 2007 to the Draft RD 661/2007, pp. 1, 6, R-0304. See also Edlica 2007,
Yearbook of the Spanish Wind Power Association, p. 35, R-0184; AEE, Press release on RD 661/2007, 9 May 2007,
R-0365.

106 AEE Press release on RD 661/2007 of 9 May 2007, R-0365.

W7 “In view of the behaviour of the prices in the market, where certain variables which were not considered in the
cited compensation system for the special regime have, over recent times, acquired greater importance, the economic
circumstances established by Royal Decree 436/2004, of 12 March, make it necessary to modify the compensation
system and de-link it from the Mean Electricity Tariff, or Reference Tariff, which has been used to date.” RD
661/2007, Preamble, R-0101 (Emphasis added).
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(iv)  stated that fixed tariffs and premiums would be available “[f]or the first 20 years”
of operation of wind installations. “Thereafter”, premiums would drop to zero but
the fixed tariff option would still be available under a reduced value subject to no
specific time limit (Article 36, sub.b.2.1).108

126.  Atransitory provision, which the Claimants contend (by reference to the witness statement
of Mr. Cefia'%) was agreed upon between AEE and the Government along with caps and
floors, was included in RD 661/2007. This provision granted existing wind farms (i.e.,
those commissioned before 1 January 2008, like the Claimants’ Wind Farms) the

possibility to opt among three alternative remuneration schemes:

Q) Keep the Fixed Tariff of RD 436/2004 and continue to receive this form of

remuneration during all the wind farm’s remaining operational life;
(i)  Receive the feed-in remuneration values set in RD 661/2007;

(iii)  Opt before 1 January 2009 for a transitional period of approximately 5 years (i.e.,
until 31 December 2012), during which wind farms would be remunerated under
the previous Premium option available under RD 436/2004. Once this transitional
period ended (i.e., from 1 January 2013), feed-in remuneration values and the
option to choose between the Regulated Tariff and Premium options of RD
661/2007 would apply for existing wind farms, although without TMR revisions
which, as the Respondent states, were eliminated permanently by RDL 7/2006.%1°

127. The Wind Farms selected the third option and were remunerated under the Premium
option of RD 436/2004 until 31 December 2012.1** Thereafter, they would no longer

1%8 RD 661/2007, Article 36, subgroup b.2.1, R-0101 and C-0028 (Spanish original reads “primeros 20 afios” and “a
partir de entonces”).

109 CI. Mem., paras. 249-254.

110 RD 661/2007, First transitory provision, R-0101.

H1CI. Mem., para. 254. See also See CWS-MT, para. 64; CWS-ES, para. 28; and e-mails dated 18 and 20 June 2008,
C-0305.
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128.

129.

benefit from the premium updates set out in RD 436/2004 because that option was
removed by RDL 7/2006. Respondent argues that RD 661/2007 was therefore publicly
criticized by RE producers.*? Claimants contend that these criticisms were directed at
the previous draft of RD 661/2007, not the one approved, which was balanced.*® Virtually
all wind installations opted for the transitory premium option under RD 436/2004.114 By
contrast, RD 661/2007 eliminated the right to choose between fixed tariff and pool plus
premium for PV installations over 100 kW with no transitional period, on which basis it
was challenged by a PV investor. The Spanish Supreme Court ruled upon this challenge

in a judgment issued on 3 December 2009 referred to below.!*®

Like RD 436/2004, the revisions set out in RD 661/2007 Art. 44.3 were to be prospective

only. They would not affect existing plants already registered in the Special Regime:

The revisions to the regulated tariff and the upper and lower limits
indicated in this paragraph shall not affect facilities for which the
deed of commissioning shall have been granted prior to 1 January
of the second year following the year in which the revision shall
have been performed.!®

RD 661/2007 also established installed capacity targets per technology by reference to the
2005-2010 Renewable Energy Plan.'” Once 85% of a technology target was reached, a
period of no less than 12 months would be established by the Secretariat of Energy for all
existing projects using that technology (under development and/or construction) to be
finished so that they could benefit from the economic regime of RD 661/2007. Facilities
included in the RAIPRE after this period would not be entitled to the remuneration

scheme. PV installations reached the 85% target and therefore the Government enacted a

112 AEE press release of 10 January 2008, R-0163; APPA submissions before the Council of State concerning the
Draft RD 661/2007, April 2007, R-0304.

113 CI. Reply, para. 166.

114 CI. Mem., para. 248, fn. 182.

115 See paragraph 148 below.

116 RD 661/2007, Article 44.3, second paragraph, R-0101.
117 |bid, see Preamble.
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new regulation applicable to PV facilities registered thereafter. This was RD 1578/2008,

which is discussed below.18

130. The same day, 25 May 2007, the Government issued a press release, which is one of the
press releases relied on by Claimants to support its legitimate expectations and umbrella

clause claims.'® The press release reads:

The Government assigns priority to profitability and stability in the
new Royal Decree on renewable energy and cogeneration.

The purpose of this Royal Decree is to improve the remuneration of
those less mature technologies, such as biomass and thermosolar, so
as to be able to meet the objectives of the 2005-2010 Renewable
Energies Plan [...].

The new regulation guarantees a return of 7% for wind and hydraulic
installations opting to cede their output to distributors, and between
5% and 9% if they participate in the electric energy generation
market [...].

[...] The government’s commitment to these energy technologies
has been the reason why in the new regulation stability in time is
sought allowing business owners to plan in the medium and long
term, as well as a sufficient and reasonable return which, like the
stability, makes the investment and engagement in this activity
attractive.

Any revisions of tariffs to be carried out in the future will not affect
the facilities already in operation. This guarantee provides legal
certainty for the producer, providing stability for the sector and
promoting its development.?°

118 See paragraph 138 below.
119 See paragraphs 436 and 453 below.

120 Official Press Release of the Ministry of Energy of 25 May 2007, pp.1, 2, C-0094.
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131.  On 4 July 2007, the Spanish Government enacted Law 17/2007. This regulation amended
Article 18.1 of Law 54/1997 to read: “tariffs of last resort will be established in such a
way that the calculation thereof will respect the principle of sufficient revenue and not
cause any distortion to competition.”*?! This is one of the provisions relied upon by
Respondent to support the existence of a principle of sustainability and/or self-sufficiency
of the electricity system. It also updated transitional provision sixteenth of Law 54/1997

to reflect the new 20% renewable energy target set by the European Union.!?2

132.  InJuly 2007, Poyry issued a report on the Spanish renewable energy market, focusing on
wind energy. It noted that:

The Spanish Government has been historically concerned with the
increases on the regulated tariff as they affect Spanish inflation and
competitiveness. The average reference tariff (TMR — tarifa media
de referencia) was one of the key components to a wind farm’s
remuneration, representing around 50% of the revenues for wind
farms on the Market Option or almost all of its revenue on the Fixed
Tariff Option under RD 436. Hence higher average tariffs were
beneficial for wind generators.

However, owing to the tariff deficit, and windfall profits for wind
farms during 2005 and 2006, the Spanish government has reviewed
the legal framework for the Special Regime (co-gen and
renewables).

Wind generators received (under RD 436) a payment linked to the
TMR. However, this had an unfortunate side effect of a feedback (as
outlined in Poyry’s wind reports from 2004). In essence, this meant
higher system costs as a result of wind farms led to higher TMRs,
which in turn raised remuneration to wind farms, leading to higher
system costs and higher TMRs etc.

121 | aw 17/2007, of 4 July 2007, amending Law 54/1997, C-0501. See also R-0272.

122 | aw 17/2007 amended the content of Transitional Provision Sixteen of Law 54/1997 and relocated it in Additional
Provision Twenty-five, which reads: “The government will modify the Plan for the Promotion of Renewable Energies
to adapt it to the objectives of 20% by 2020 that it has established with respect to the European Union, therefore
maintaining the commitment that this plan established, which was 12% for 2010. These objectives will be taken into
account when establishing the premiums for this type of facility”. R-0079. [Translation from Resp. C-Mem., fn. 126].
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Given the likelihood of ongoing tariff deficits in the future the
government decided to de-link remuneration from the TMR
permanently. Since the introduction of RD 7/2006 on June 2006,
wind generators have collected the 50% (40% as premium and 10%
as incentive) of the January 2006 TMR, which is €76.588/MWh.

[...] As tends to be the case in Spain, the resulting legislation, RD
661/2007, is a negotiated compromise which is seen as positive by
most of the industry, although key members of the major Spanish
wind association (AEE) have not been too complimentary of the
changes contained within it.}?

133.  Also in 2007, ASIF published an article in which it discussed RD 661/2007. After noting

that the regulation seeks to provide a reasonable return to investors, the article states:

[...] but, what is a reasonable rate of return for an investment in
renewable energy, specifically in photovoltaic energy? [...] It is
considered quite reasonable for an investment payback period to be
around ten years, and an internal rate of return on a project (without
financial leverage) around 7%, which is in line with other regulated
investments. [...]*%*

134.  On 9 October 2007, the Supreme Court issued a decision on another amendment to RD
436/2004 (“October 2007 Supreme Court judgment”).1?> The amendment provided that
gas cogeneration facilities with installed capacity above 50 MW may (or may not) receive
a premium to be determined by the Government. The plaintiffs claimed that leaving the
matter to the Government’s discretion was in breach of EU Directives, Law 54/1997 and
general principles of law. The Supreme Court rejected the claim. In the Court’s opinion,
EU law affords Member States significant discretion in designing the specific incentives

that they wish to use to promote gas cogeneration facilities, which must, however, be

123 |LEX-Poyry Report Current and Future State of Wind Energy in Spain and Portugal 2007, p. 81, R-0411.

124 See Javier Anta Fernandez (ASIF), “Vision desde la Asociacion de la Industria Solar Fotovoltaica”, published in
Informe “Energia solar: Estado actual y perspectiva inmediata”, edited by the Universidad Pontifica de Comillas,
2007, p. 197, R-0416.

125 Supreme Court Judgment of 9 October 2007, R-0140.
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balanced against the restrictions imposed by EU rules of state aid.'?® Gas cogeneration
facilities with an installed capacity above 50 MW are not included in the Special Regime
and do not therefore have a right to the system of premiums established in Article 30.4.12
There is no impediment for a royal decree to be amended by another under the principle
of hierarchy of norms.*?® Drawing upon the October 2006 and March 2007 Supreme Court
judgments, the Court held that renewable energy producers do not have an intangible right

to the premium’s regime, nor a vested right to such premiums but a mere expectation.'%°
135.  In the same year, AEE criticized RD 661/2007 in its industry yearbook:

From a regulatory perspective, the new R.D. 661/2007 strays from
the path marked by the regulator and not only revises remuneration
by reducing the premium, but also basically modifies the
mechanisms involved in its allocation and repeals all aspects of the
above-mentioned R.D. 436/2004, regulating on the very same issues
just two years after its approval [...]. On the other hand, the new
decree removes the incentive to participate in the electricity market
and annuls the non-retroactivity of this revision and of future
revisions concerning premiums and remuneration supplements,
thereby applying it universally to all installations regardless of when
they are commissioned. The proposal also entails a high level of
uncertainty with regard to the indices for the annual updating of all
parameters. [...] The measure clearly contradicts the allocation of
these values over a 20-year period, rendering the concept of
durability completely fictitious, insofar as subsequent changes to
these values have also been planned that, as a result, would be
applied retroactively.**

136. Between 2007 and 2008, Invest in Spain, a State-owned entity, carried out a series of
presentations in foreign countries (including Germany) about “opportunities in Renewable

Energy in Spain”. These presentations point to Spain as the “most attractive country in the

126 |bid, second ground, R-0140 (SPA Original).

127 | bid, third ground.

128 |bid, fourth ground.

129 |bid, fifth ground.

130 2007 AEE Industry Yearbook, Analysis and Data, R-0184, pp. 33 and 35.
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world for investment projects in renewable energies”;*®! offering “one of the most
attractive combinations of incentives, low costs, political stability and economic
transparency”;**2 and “one of the top five countries in terms of newly installed wind
capacity”.1®® Reference is also made to the “the “Renewable Energy Plan — PER 2005-
2010~ and to the “premium system guaranteed”” under RD 661/2007.1%*

On 10 January 2008, AEE issued a press note assessing the impact of the RD 661/2007 in
respect of wind facilities. It states:

the remuneration of wind energy fell in 2007 to the levels of 2003
and 2004. In the seven months during which the new RD 661/2007
has been in effect, the premium has been lower than that of RD
436/2004 by 5.07 E/MWh. All the wind farms have remained under
RD 436/2004 with an average remuneration of €77.62/MWh
throughout 2007, given that if they had changed to RD 661/2007, it
would have been €74.11/MWh.'®

)] RD 1578/2008

On 26 September 2008, Royal Decree 1578/2008 (“RD 1578/2008”) put in place a new
remuneration regime applicable to PV installations that were not registered by the
deadline provided by RD 661/2007. The new regime offered lower remunerations and
created a pre-allocation remuneration register (Registro de Preasignacion de Retribucion)
which, among others, gave the Government the power to scale entry into operation of new
installations. RDL 6/2009 (discussed below) did something similar with respect to other

renewable energy technologies including wind power.*% The Preamble states:

131 Presentation “Opportunities in Renewable Energy in Spain”, 15 November 2007, at Slide 4, C-0091; and
presentation “Opportunities in Renewable Energy in Spain”, November 2008, at Slide 4, C-0092.

132 presentation “Opportunities in Renewable Energy in Spain”, 15 November 2007, at Slide 40, C-0091.

133 Presentation “Opportunities in Renewable Energy in Spain”, November 2008, at Slide 6, C-0092.

134 Presentation “Opportunities in Renewable Energy in Spain”, November 2008, at Slides 20 and 21, C-0092.

135 “In 2007 wind energy remuneration fell to levels of 2003 and 2004 AEE press release, 10 January 2008, R-0163
[English translation from Resp. Rej., para. 360].

136 See paragraph 144 below.
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The growth of installed capacity experienced by photovoltaic solar
technology has been much greater than expected. [...] Just as
insufficient compensation would make the investments nonviable,
excessive compensation could have significant repercussions on the
costs of the electric power system and create disincentives for
investing in research and development [...]. Therefore, it is felt that
it is necessary to rationalize compensation and, therefore, the royal
decree that is approved should modify the economic regime
downward, following the expected evolution of the technology, with
a long-term perspective.t*’

On 16 October 2008, the Secretary of Energy appeared before the Senate and stated:

[...] The tariff deficit generated for the first time in the year 2000 is
becoming increasingly large and, therefore, more unsustainable. Its
elimination is one of the major challenges that we propose to resolve
during the term. [...] We want to obtain investments that create
wealth, not those that just absorb consumer resources. [...] we must
be aware of the financial sustainability of the cost of energy [...].1%®

On 29 October 2008, Mr. Fernando Marti Scharfhausen, Vice President of CNE, made a
power point presentation entitled “The Legal and Regulatory Framework of Renewable

Energies”. Reference was made to:

b. Regulatory stability. Predictability and certainty of economic
incentives over the lifetime of the facility (encourage investors and
lower financial costs): non-retroactivity.'3®

During 2009, Spanish Government officials participated in events overseas where they
highlighted Spain’s regulatory framework for renewable energies. For instance, Mr.

Sebastian stated at the International Renewable Energy Agency Conference in Bonn:

137 RD 1578/2008, Preamble, R-0102.
138 Energy Secretary General before the Spanish Senate on 16 October 2008 (PDF, p. 1), R-0332.

139 . Marti Scharfhausen, “The Legal and Regulatory Framework of Renewable Energies”, 29 October 2008, (PDF,
p. 3), C-0415 (Emphasis omitted). See also F. Marti Scharfhausen, “Renewable Energy Regulation in Spain,”
February 2010, slide 29, C-0418. The presentation stresses the importance of the “security and predictability of the
economic supports” in order to eliminate “regulatory risk (warranty by law)” and reduce uncertainty to “investors
(and Banks)”.
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Spain has made a clear commitment to attain the maximum
contribution of renewable energies to our energy system. As a result
of this commitment, Spain is among the world leaders regarding
installed capacity in technologies such as wind, photovoltaic, solar
thermal, and biofuels. Renewable facilities amount to 34 GB out of
a total 91 GB installed capacity, generating around 20% of our total
output. Our wind sector is especially remarkable. Wind contribution
to our power generation already exceeds 10%. [...]

In our experience, one of the key factors to this success is the design
of an adequate regulatory framework that grants the long-term
stability required to undertake the necessary investments.4°

On 9 and 13 February 2009, CNE officials Messrs. Carlos Solé and Luis Jesis Sanchez
de Tembleque made a presentation entitled “Economic Study of Renewable Energies”,
where they analysed the economic profitability of renewables.'** The presentation states
that “[a]llowing a remuneration to investments with a profitability higher than the WACC
implies that the business will be able to develop the project with profitability.”*? They
also discussed the financing of renewable projects through “project finance”, mentioning

a “financial leverage between 55% and 90% of the investment.”43

) RDL 6/2009
Royal Decree Law 6/2009 of 30 April 2009 adopted new measures in the energy sector
(“RDL 6/2009™). Its preamble reads:

The growing tariff deficit (that is, the difference between the
amounts collected from the regulated tariffs established by the

140 Dr. Miguel Sebastian Gascon, Minister of Energy, video of the speech at IRENA conference, Bonn, 26 January
2009, C-0416. Reference can also be made in this regard to the speech by Dr. Miguel Sebastian in Denver, CO, in
October 2009: “An important factor has been Spain's early adoption of an appropriate energy policy, which provides
producers with a guarantee that all the electricity they produce will be purchased by distribution companies at
different premiums over the market price.”, C-0357; and the speech of Dr. Marin in Los Angeles, CA, also in October
2009: “Feed-in-tariff mechanisms have provided a reliable and stable regulatory environment.”, C-0358.

141 C. Solé Martin & L.J. Sanchez de Tembleque, “Estudio econdmico de las Energias Renovables,” Cartagena de
Indias, 9-13 February 2009, C-0417.

142 |bid, Slide 31.

143 1bid, Slide 30.
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Administration and the rates paid by consumers for their regulated
supply, and the access tariffs that are established by the deregulated
market and the real costs associated to such tariffs) is provoking
serious problems that, in the context of the current international
financial crisis, is seriously affecting the system and not only putting
the financial situation of the companies in the electric power sector
at risk, but also the sustainability of the system itself. This imbalance
is unsustainable [...]**

144. RDL 6/2009 imposed on prospective investors additional conditions to access the Special
Regime. It set up a Pre-Allocation Register akin to that put in place by RD 1578/2008 for
PV installations, with stricter requirements to achieve pre-registration, and gave the
Government power to scale entry into operation of pre-registered installations where the
economic or technical sustainability of the SES so required (Fifth Transitory Provision).
This power was exercised through the Council of Minister’s Agreement of 13 November
2009, referred to below. It also prescribed that from 2013 onwards, access tolls had to be
sufficient to satisfy all of the costs of the regulated activities without any ex-ante deficit
(Article 1).1%

145. RDL 6/2009 was not welcomed by renewable energy producers. For example, the

renewable energy association APPA commented that:

That is how Miguel Sebastian, who has never met with or considered
the sector regarding the regulatory changes, confirmed his declared
commitment to meeting the European objectives. Meanwhile, in
Spain he had created another obstacle for Spanish renewables. Two
days later, Royal Decree-Law 6/2009 was published in the BOE,
passed by the Council of Ministers on 30 April, adopting diverse
measures to reduce the tariff deficit and to increase the
administrative obstacles for clean energy. The measures under the
RDL [...] will make the sector's development even more difficult,

144 RDL 6/2009, Preamble, C-0399. See also R-0088.

145 Article 1.1 of RDL 6/2009 modified the Twenty-First Transitional Provision of Law 54/1997 and established that
“as from January 1, 2013, the access tolls will cover all the costs of the regulated activities, without allowing any ex
ante deficit to arise”, C-0399.
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while, as in other sectors, it suffers from funding issues arising from
the crisis.4®

146. On 20 May 2009, APPA and Greenpeace submitted to the Ministry of Energy a proposal
for a draft bill on a Renewable Energies Development Act.!*’ The draft proposed
economic incentives to achieve “reasonable rates of return”, which were in line with feed-
in regulations already in place. Calculations were based on estimated costs per type of
facility and ““an annual percentage rate equivalent to the previous year's average yield on
10-year Spanish government bonds, plus a spread of 300 basis points”. Grandfathering

provisions were included.

3 November 2009 - BayWa RE purchases 87.8% of Renerco

147.  On 13 November 2009, the Council of Ministers issued a resolution concerning renewable
energy facilities subject to RDL 6/2009. The Spanish Government decided to accept in
the Special Regime new capacity above the initial wind and CSP’s objectives based on
two technical reports that concluded that this was technically and economically feasible,
although not without risks in view of the decline in the electricity demand.'*® According
to the resolution, overall benefits of additional renewable installations “greatly exceed the
costs and justify the support for renewable energy of the regulatory framework”.14°

146 “Eyrope, new policy. Spain, new imposed decree”. APPA Info 29 May 2009. Editorial, pp. 1-2, R-0219. See also:
“The renewable energy associations condemn some of the requirements that Article 4 of RDL 6/2009 demands as
being practically impossible to achieve, preventing many projects from being carried out and which will subsequently
lead to an industrial standstill and job loss. A clear and disastrous example can be seen in Royal Decree 1578, which
regulates activity relating to solar photovoltaic technology and has caused the sector to grind to a halt, leading to
factory closures and investment relocation. The new RDL may have the same impact on other renewable technologies
and even affect wind energy, the most developed.” APPA, ADAP, APREAN, EolicCat, GiWatt and the Cluster of
Energy of Extremadura, “RDL 6/2009, new controversial decree-law against renewables”, p. 3, R-0219.

147 Draft Bill for the Promotion of Renewable Energies by APPA and Greenpeace, 21 May 2009, R-0187.

148 Resolution of the Spanish Council of Ministers issued on 13 November 2009, published in the Official Gazette of
the Kingdom of Spain on 24 November 2009, C-0405. See also Report on the Medium-term Integration of Renewable
Generation 2009-2014 prepared by Red Eléctrica de Espafia, R-0407.

149 Resolution of the Spanish Council of Ministers issued on 13 November 2009, published in the Official Gazette of
the Kingdom of Spain on 24 November 2009, p. 3, C-0405.
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On 3 December 2009, the Supreme Court rejected a challenge to RD 661/2007 brought
by owners of PV facilities (“3 December 2009 Supreme Court judgment”).**® The
appellants sought to reverse the exclusion of PV facilities from RD 661/2007’s transitional
period, under which other installations including wind farms could still be remunerated
pursuant to the Pool Price plus Premium and Incentive option available under the previous
RD 436/2004 until December 2012, whereas PV facilities could not. Among other
arguments, they contended that RD 661/2007 breached their legitimate expectations under
Spanish law by “disregarding the guarantee against retroactivity set out in Article 40.3 of
RD 436/2004.”%! The Supreme Court dismissed all grounds of challenge. It held that such
“petrification” of the economic regime did not follow from Law 54/1997, which affords
the Government a margin of discretion to set remuneration values and delimit transitional

periods as appropriate. In doing so, it relied on the 2005 Supreme Court judgment.t?

On 9 December 2009, the Supreme Court issued another decision on essentially the same
amendment at issue in the October 2007 Supreme Court judgment (“9 December 2009
Supreme Court judgment”).!> The amendment provided that gas cogeneration facilities
with installed capacity above 50 MW could receive a premium subject to the
Government’s discretion. The appellants claimed that leaving the matter to the
Government’s discretion was in breach of EU Directives, Law 54/1997 and general
principles of Spanish law. The Supreme Court found the amendments to conform with EU
Directives and Law 54/1997, noting that gas cogeneration facilities like those of the
appellants were not included in the Special Regime and did not have a right to the system

of premiums established in Article 30.4. It added:

[...] [the Claimants] [do] not pay enough attention to the case law of
this Chamber [...]. This involves the considerations set out in our
decision dated October 25 2006 and repeated in that issued on March
20 March 2007, inter alia, about the legal situation of the owners of

150 Supreme Court Judgment of 3 December 2009, R-0141.

151 |bid, 4th Legal Ground, R-0141 (SPA Original). [Tribunal’s Translation]

152 See paragraph 107 above.

153 Supreme Court Judgment of 9 December 2009, 2nd and 3rd Legal Grounds, R-0106.
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electrical energy production installations under a special regime to
whom it is not possible to acknowledge for the future an
‘unmodifiable right” to the maintenance unchanged of the
remuneration framework approved by the holder of the regulatory
authority provided that the stipulations of the [Law 54/1997] are
respected in terms of the reasonable return on the investments.*>*

In response to Directive 2009/28/EC, which set new renewable energy targets for Spain,
the Government approved on 30 June 2010 the Plan de Accion Nacional de Energias
Renovables de Espafia. Calculations in this Plan are again predicated upon
technical/financial assumptions for standard projects including forecasts to achieve
reasonable rates of return with reference to the cost of money in the capital market.
Reference was also made to “sustainability criteria”, the need for “stability” and to
“minimising the speculative risks posed in the past by excessive rates of return, which not

only hurts consumers but it is also damaging to the industry in general”.*>®

On 31 December 2009, MO ITC/3519/2009 was published. This order contained the
updated feed-in values applicable to wind facilities pursuant to Article 44.1 of RD
661/2007. The Claimants state that these are the values that would have applied to their
facilities as of 2013 (i.e. the end of the RD 661°s transitory period), including the option

154 |bid, 6™ Legal Ground, R-0106.
155 Spain's National Renewable Energy Action Plan (NREAP) 2011-2020, R-0120.
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to choose between the Regulated Tariff or the Premium, had Spain not abrogated the feed-

in regime in 2013:1%

Regulated
gill. Reference Upper Limit Lower Limit
Term Tariff Premium 0.0
First 20 years 7.7471 3.0988 8.98606 7.5405
Thereafter 6.4746 0 0 0

Source: MO ITC/3519/2009, Annex 111, sub.b.2.11%7

152. In February 2010, a study of the Supreme Court’s case law was published on a renewable

energy sector magazine. The study recounts that:

[..] retroactivity on premiums was indeed granted and explained by
the Supreme Court [...]. As we have been saying, it is nothing new,
and we will now look at why: Recently, the [...] ruling of 3
December 2009, [...] based on a ruling of 15 December 2005, stated
literally that: ‘the appellant commercial entities have no right to the
remuneration regimen of the electricity sector remaining unchanged,
[...] and ‘does not guarantee the perpetuation of the existing
situation’; which can be modified at the discretion of the institutions
and public authorities to impose new regulations taking into account
the needs of the general interest. [The appeal was overturned as] the
return of the activity of generation from this technology was higher
than that considered as sufficient and reasonable remuneration.*%®

156 CI. Mem., para. 562. See also paragraphs 126-127 above.

157 Translation from CI. Mem. para. 562.

158 Syelo Solar News, “There is a clear history of retroactivity regarding photovoltaic premiums”, 16 February 2010,
R-0279.
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153. In April 2010, APPA published another report on the Supreme Court’s case l