
TECO Guatemala Holdings, LLC v. Republic of Guatemala 

ICSID Case No. ARB/I0/23 

Minutes of the First Ses~ion 


Wasbington, D.C., May 23, lOll 


The first session of the Arbitral Tribunal wa.s held. on May 23,2011, from 10:30 a.m. to 
12:00 p.m., by telephone conferencc. 

Presen(: at the session were: 

Membc!:,s of the Tribul)al 

Mr. Alexis Mourre, President of the TrihullaJ 
Prof. William W. Park! Arbitrator 
Dr. Claus von Wobeser, Arbitrato)' 

ICS1D ~ecretari.at 

.Ms. Anneliese Fleckenstein, Secretary of the Tribunal 

Assista.nt to the Tribunal 

Mr. Bingen Amczaga 

Representing the Claimants 

Andrea Mellaker~ White & Case LLP 
Stephanie Ea.rly, White & Case LLP 
Chuck Attal, TEeO Energy Inc., Senior Vice President & Chief Legal Officer 
Da.vid Nicholson, TECO Energy Inc., Associate General Counsel 
Ja.vier Cuebas, TECO Energy Inc., Corporate Counsel 

Representing the Resnondent 

Nigel BJackaby, FrE:shficlds Bruckhaus Deringer US LLP 
Noiana Marigo, Freshfields Brllckhaus Deringer US LLP 
Jean Paul Dechamps, Freshfields Bnlckhaus Deringer US LL.P 
Alejandro Arenalcs. Arenales & Skinner KIE&e 
Rodolfo Salazar! An~na.1cs & Skinner Klee 

1. Applicahle Arhitration Rules (ICSID Convention Article 44) 

The parties agree that the lCSID Arbitration Rules in force on the date the Notice of Arbitration was 
filed (October 20. 2010) apply 0. e., the Ru les as revised as of Apri I ] O. 2006), except to the extent 
modifi.ed by the DR-CAFTA. See DR·CAFTA Article 10.16.5. 

II 
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2. 	 Con.ftittltion ofthe Tribunal and Tribunal Memher.(' Declarations (ICSm Arbitration Rules 

("Rule") 6; DR-CAFTA Article 1,0.19) 

• The parties agree that tbe Tribunal has been properly constituted and that they have no objection to the 
appointment of any of its members. 

3, 	 Fees and Expenses ofthe Tribunal Men,hers (ICSlD Convention Article 60; Administrative 
and Financial Regulation 14; reSID Scbedule of Fees) 

• The parties agree that the fees and expenses of Tribunal members should be governed by TCSID 
Conventiol1 Article 60, Ad.ministrative and Financial Regulation 14 and the current TCSJD Schedule of 
F ees (effective as of January 2008): providing that the daily fee for the arbitrators should be $3,000, plus 
a per diem. where a.ppr()priate~ and expenses. 

4. 	 Presen.ce and Quorllm (Arbitration Rules 14(2) a.nd 20(1)(a)) 

• The parties a.gree that all three members of the Tribuna 1should be required to constitute a quorum. 
Thus, all members of the Tribunal must be present at hearings, When exigency so requires, however, the 
.President of the Tribunal may make procedural decisions, such as ruling on requcsts for extensions of 
time, 011 his own. 

5. 	 Decidofls ofthe Tribunal by Corre.~p()ndence (Arbitration Rule .16(2» 

• The pa.rties agree to the application of Rule 16(2), which provides that "[elxeept as otherwise provided 
by these Rules or decided by the Tribl1nal~ it may takc any decision by correspondence among its 
members, provided that all of them are consulted. Deeisi011S so taken shaH be certified by the President of 
the Tribunal." 

6. 	 Delegation ofP()wer to FLy. TiI"e L;mit,~ (Arbitration Rule 26(1» 

• The partic~ request the Tribunal to fix time limits in consultation with the parties. As agreed by the 
parties under Item 4 above~ when exigency so rcquil'es, the Presidel1t of the Tribunal111ay make 
procedural decisions, such as ruling on requests for extensions of time, on his own. 

7. 	 Representatiolt. ofthe .Partie,f (Arbitration Rule 18) 

• Claimant is repre~ented by: 

White & Case LLP 

Al,.dl~ea J. Menaker, Carolyn B. Lam.m, Abby Cohen Smutny, Jaime M. Crowe 
70 I Thir1eenth Street, NW 
Washington, DC 20005~ U.S.A. 
Tel: (+ 1 202) 626 .. 36 t7 
Fax: (+1 202) 639-9355 

amenaker@whitecase.com.; clamrn@whitecase.com; asmutny@whitecase.com;jcrowc@whitecase.com 

TECO Guatemala Holdingst LLC 
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Pl1i1 Ba.rringer, Javier Cuebas 
702 North Franklin Street 
Tampa.~ PL 33602) U.S.A., 

I 

• Respondent is reprc~ented 'by: 
freshfields Bruckhaus Deringer US LLP 

Nigel Bla.ckaby, Lluis Parade\l~ Noiana Madgo, Jean-Paul Dechamps 
701 Pennsylvania Avenue N.W. 
Suite 600 
Washington~ DC 20004~ U.S.A. 
Tel: (+1 202) 777..4519. 
Fax: (+1 202) 777-4555 
lligel.blaekaby@freshfields.com; 11uis.para.dcll@freshfields.com; lloiana.marigo@fresbfields.com; jean
paul.dechamps@freshfie1ds.com 

Arcnales & Skinner Klee 
Alejandro Arenales, Alfredo Skinner.Klee, Rodolfo Salazar 
3a calle 2-60 Zona 10, 01010 
Edificio Topaeio Azul, Of. 701 
Ciud.ad de Guatemala, Guatemala. C.A. 

Te!: (+ t 502) 2386..9300 
Fax: (+1 502) 2386
alejandro@arenalcs.com.gt; skinner-klee@a.renales.com.gt; rsalazar@arena.les.com.gt 

Ministry of the Economy of Gllatemala 

Lie. Raul Trejo 

Deputy Minister of Economy 

8a avenida 10..43, Zona I 

Ciudad de Guatemala~ Guatemala, C.A. 

Tcl: (+1 502) 2412-0436 

Fax: (+1 502) 2412-0441 

rtrejo@tnineco.gob.gt 


8. 	 Apportionment O/CO.fts and Ad)lalr.ce Payments In lCSID (ICSID Convention Article 61(2); 
Administrative and Financial Regulation 14; Arbitration Rule 28) 

• The parties a.gree that advance payments to the Centre should be made in equal portiol1s by the partie$, 
without prejudice to the fina.l decision of the Tribunal as to the allocation of costs. 

• For budgetary reason5, Respondent requests tha.t any advance payment be requested by no later than 

October of the previous calendar year for which the payment is to be applied. 


9. 	 Place ofProceeding (ICSID Convention Articles 62, 63; Administra.tive and Financial 
Regulation 26; Arhitration Rule 13(3» 

",. 
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, 

• The parties agree that bearings ShOLlid take place at fCSTD's seat in Washington, DC. The Tribunal may 
hold meetings of its members without the parties, at any place it deems appropriate. 

10. 	Proce(/ural LanGuage (Arbitration Rules lO(l)(b), 11) 

• The pa.rties agree that the procedural languages of the arbitration should be EngJish and Spanish. 

" The parties agree that they will tlle all submissions, including witness statements and expert reports, in 
their respective official1anguagcs together with simultaneous tra.nslations into the other procedural 
1anguage. In case of discrepancy, the written document in its originalla.ngl:lage will prevail. 

• For factual exhibits and legal authorities, including ICSTD decisions~ presented with submissions, the 
parties wi11 translate into the other procedural language an appropriate excerpt that is relied upon by the 
party making the submission. 

• Documents produced' in response to requests or orders for production may be submitted in their origil1al 
language with the corresponding translation of the document or appropriate excerpt translated into the 
procedural languages of the arbitration. These translations will be filed simu.ltaneously with the fa.ctual 
exhibit, legal authority, or document produced to which they relate. 

• Witnesses and experts may testify in their native language and simultaneous 1nterpretation into English 
or Spanish should be provided at hearings. 

• The parties propose that brief communications that are not substantive applications or submissions~ and 
routi'ne correspondence from the partics or the Tribul1al be made only in English. 

• .Awards and any other substantive decisions of the Tribunal shall be rendered in both procedural 
languages. Procedural orders and routine correspondence shall be rendered in English only. 

11. 	Means ojCommll.nication and Copie... (IfI"~~truments (Arbitration Rules 20(1)(d) Rnd 23; 

Administrative and Financial Regulations 24 and 30) 

• The pa.tties propose sending all correspondence and submissions electronically to the other party's 
representatives (as set fOlth below), the TCSID Secretary and the Tribunal. Witness statements and expert. 
reports also should be filed electronically along with the corresponding submission. In the event of 
simultaneous submissions, these will be sent electronically to the Tribunal and the (CSID·Sccrctary, who 
will forward the submission to the other party once both sUbmissions have been received. Both parties' 
submissions sha.11 be filed in word format and 'PDF ~earchabJe documents. 

• The parties shall send di.rectly to the Tribunal Members one hard copy of their full submissions in A/4 or 
8-1/2 by 11 formats, double sided. These copies should be sent by overnight courier on the next business 
day following the electronic filing. 

, The parties propose filing two hard copies of submissions, aJong with accompanying witncl's statel11ents, 
expe11 repOlts, fa.ctual exhjbits~ and legal authorities with the TCSID Secretary. This copy should be sent 
by overnight courier on the day the submission is filed electronica.l1y or by hand cour1er on the next 
business day following the clectronic filing. 



• Within three business days of the filing of any sUbmission) each party will provide to the other party and 
to ICSID a CD or USB thumb drive containing the submissi.on, along with the accompanying witness 
statements, expert reports, factual exhibits, and legal autllorities. 

• For purposes ofDR-CAFTA 10.21.4, Claimant wHl provide Respondent with a redacted vcrsion of any 
submissions containing confidel1tial business information within one week of the filing. 

• The paJties will present copies offaotu8.1 ex.hibits filed. If one of the parties chal1enges a document, the 
Tribunal will decide whether the original or a certi'tied copy of the document needs to be submitted. Each 
party will number the accompanying documentation conseclltively throughout the wholc proceeding. To 
this effect) Claimant will use the format C.. 1~ C-2, C.. 3~ etc. and Respondent will use R.. l. R-2, R..3~ etc. 
For Legal Authorities, they will use CL·l, CL-2! CL-3, etc. and Rl... l. RL· 2~ RL-3, etc. 

- Witness statements and expert reports will have theil' own numbering. To this effect Cla.imant will usc 
CWS-l~ CER-l) ctc, and Respondent will usc RWS-1, RER-] , etc. 

-All numbering will be consecutive whether in merits or jurisdiction stages. 

-The parties wilJ provide the Tr1bunal, with ca.ch of their submissions, a consolidated Ust of exhibits a..c; 

well as a chronological list of their fact exhibits. 

•rhe parties will clearly identify in their submissions when they are refelTin.g to an exhibit and authority 

in a way that they are casier to identify. 


• The parties propose that brief communicati.clt1s that are not substantive applications or submission!"! and 
othel' routine correspondence only be sent electronically to the other parties' representatives (as set forth 
below), the leS TO Secretary and the Tribunal. 

• Correspondence and submissions filed electronically sha.1l be sent to: 

For Cla.imant: 

amenaker@whitecase.com 
clamm@whitecase.com 
asmutny@whitecase.com 
jcrowe@whiteease.com 
jeol iva.res@whitecase.com 
jcuebas@tecoenergy.com 

For Respondent: 

nigel.blackabY@freshfields.com 
1 I ui s.paradell@fi·eshfields.com 
noiana.marigo@freshfields.com 
jean-pauJ.dechamps@freshfields.com 
katherine.ibarra@freshfields.com 
alejandro@arenaJes.com.gt 
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ski nn.crMklee@arenales.cotTl.gt 
rsalazar@arenales.com.gt 
rtreio@mineco.gob.gt. ~ 


12. Jr',itte", anti Oral Prt)cedures (Arbitration Rules 20(1)(c) 'and 31) 

• The parties agree that the proceeding should comprise written and oral phases. 

13. 	Sclledule o/W,irten .Ple(ldinlr.~ (Arbitration Rules 20(1)(c) and 31) 

• The parties agree that there should be two exchanges (i.e.. Memorial, Counter.Memorja.l~ Reply~ 
Rejoinder) for the merits phase. Submissions should be accompanied by all documentary evidence, 
witness statement~, and expert reports. If there is ajuri5\dictiona.l phase, the parties agree that there should 
be only one exchange of written pleadings (i.e., Memorial, Counter-Memoria.I). 

• The partie~ agree that submissions should be consecutive. 

• The parties agree that first submissions should be comprehen$ive and that second rOllnd !\l1bmissions 
(i.e., Reply, Rejoinder) should be responsive and only include additional written witness testimony, 

expert opinion, or documentary or other evidence responding to or rebutting thc matters ra.ised by the 
other party's wl"ittcn submission. 

• Timetable (see below) 

• In accordance with Item 11. above, the parties propose to provid.e the Tribuna.l with electronic copies of 
submissions (in word and PDF searchable fonnat) by cmail and by either CD or USB thumb drive. 

• Timetable: 

1. 	 Claimanfs memorial on the merits is due on September 23,2011 (4 month~ from the (late of 
the first session). 

2. 	 Respondent's notice thal it w\I1 or will not r8.isc objections to jurisdiction is due 011 October 24, 
2011 (1 month after CJaimant~s memorial on the merits), 

3. 	 IfRcspondent does not raise objections to jurisdiction: 

a. 	 Respondent's counter-memorial on the merits is due on January 24, 2012 (4 months 
from Claiml,nt's memorial on the merits). 

b. 	 Claimant's reply on the merit~ is due on May 24, 2012 (4 months from Respondent's 
counter-memorial on the merits), 

c. 	 Respondent's reJoinder on the merit, is due on September 24,2012 (4 months from 
Claimant's reply on the merits). 

4. 	 If Respondent does raise objections to jurisdktion: 

a. 	 Respondent's memorial on .jurisdiction is due on November 30, 2011 (2 months and 1. 

week from Claimanfs memorial on the merits). 

mailto:rtreio@mineco.gob.gt
mailto:nn.crMklee@arenales.cotTl.gt


b. CJaimant's counter-memorial on jurisdiction is due on February 6, 2012 (2 months 
a,nd 1 week from Respondenfs memorial 011 jurisdiction)_ 

c. Non-disputing party submissions and amicus cu.riae submissions, jf any, are due on 
February 20, 2012 (2 weeks aftcl' Claimant's counter-memorial on jurisdiction). 

14. Dr)cumenl Prodllcti{)n (ICSID Convention Article 43(a); Arbitration Rule 34) 

• The parties agree to consecutive requests for production. 

• The parties anticipa.te one round of docllment discovery in th~ merits pha.sc_ If documents are requested 
by a.ny party durin,g any jurisdictional phase, requests will be limited to issues raised during that phase. 
The parties agrce to apply the timetable set forth below to any document di~covery during any 
jUl-isdictional phase~ except that Respondent would make its requests prior to filil1S its Memorial on 
Jurisdiction and C1aiman.t would make its requests prior to filing its Counter-Memorial on Jurisdiction. 

• The parties agree that where circumstances wan-ant, a party may request additional opportunities for 
document discovery and the Tribunal may grant such a request whcn it considers the request to be 
justified_ 

• The pa.rties agree to lise Redfern Schedules. 

• All submissions concerning production of documents shall be filcd simultaneously with its 
corresponding courtesy translations. 

• Thc parties agree that the fBA Rules on the Taking of Evidence in International Arbitration may be 
referenced as a guide by the Tribunal in assessing requests for and objections to document discovery, but 
such Rules a.rc not binding. 

• Timetable 

1. 	 If there are no objections toJurisdiction: 

a. 	 Respondent will submit its document request to Claimant 011. October 24,2011. 

b. 	 If there are any disagreements, an application to the Tribunal in the form of a Redfern 
Schedule will be submitted on November 7, lOll (2 weeks after the Respondent's 
application). 

c. 	 Claimant will submit its COlnmcnt~ on November 14 t 2011 (1 week from the application to 
the Tribuna,I). 
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d. 	 Respondent wilt submit its observations on November 17,201.1 (3 da.ys after C!aimanf s 
comments), . \ 

e. 	 The Arbitral Tribunal will make its order on or around 25 November~ 2011. 

f. 	 Claimant will submit its document request to Respondent on February 14~ 2012 (3 weeks 
from Respondent's counter-memorial on the merits). 

g. 	 Ifthcre are any disagreements, an application to the Tribuna'! in the form of a Redfern 
Schedule will be sl.lbmitted on Febn.1ary, 21 2012 (1 week after the Claima.nCs applica.tion). 

h. 	 Respondent will submit its comments on February 28, 2012 (1 week from the application to 
the Tribunal). 

i. 	 Claimant will submit its observations on March 2, 2012 (3 days after Claima.nes comments). 

J. 	 Thc Arbitral Tribunal will m.a.ke its order in or around Ma.rch 12, 2012. 

2. 	 If there are ohjections to jUI'isdiction: 

a. 	 Respondent will submit its document request to the Tribunal in the form ofa Redfern 
Schedules on October 24, 2011. 

b. 	 Cla.imant will sublnit its comments on October 31., 2011 (1 week from Respondent's 
application). 

c. 	 Respondent will submit its observations on November 3, 201l. . 

d. 	 The Arbitral Tribunal will make its Ol"der in or around 8 November, 2011. 

e. 	 Claimant will submit its document request: to the Tribunal in the form of a Redfern Schedules 
on December 21,2011 (3 weeks after Respondent's .Memorial on jurisdiction). 

f. 	 Respondent will submit its comments on January 2, 2012. 

g. 	 Claimant will submit its observations on January 5, 2012. 

h. 	 The Arbitral Tribunal will make its order in or around January 13, 2012. 



• There will be no requests for production of documents during the second round of ~mbm;ssions, 

• On October 24, 2011 ~ if there arc objections to jurisdiction, Respondent will briefly inform the Tribunal 
and the Claimant of the basis of the objection without limitil,g Respondenfs submission~ on jurisdiction, 

15. Evidence: Witnesses and Expertsj Written State"~(!nts and Reports, Supporting DocUHft!ntation 

(Arbitration RuJes 35 and 36) 

• Timetable for production of wI'ltten stateme1,ts and reports 

I ' The parties agree that written st.atements and repor.ts should be produced along with the Memorial or 
Counter-Memoria,l, respectively, 

• Timetable for production of additional statements and report.s 

I I The parties agree that additional statemtl,t!l and reports should be produced along with the Reply and 
Rejoinder, respectivcly. 

r." The parties agree that additional statements a.nd rcports (including those that may be from new 
witnesses or experts) must be responsive in nature. 

• Examination-in-chief 

: ' For fa.ctual witnesses, the parties agl'ee that thc examination-in ..chief should be limited to having the 
witness introduce himself/herself and having him/her confirm the content of his/her statement(s) or offer 
a.llY corrections that s/he deems necessary. 

r"1 For expert witnesses, the parties agree that a brief examination-in.chief is permissible in order to 
provide context for the expert~s testimony. 

• Scope of cross-exa,mination 

] The pa'rties agree that the cross-examination of expel1s should be limited to the content of the experes 
report, except for questions of credibility. 

1'1 The parties agree that a factuaJ witness may bc cross examined on the content of his/her witness 
statement(s). In addition, a witness may bc cross examined on any question directly related to the dispute 
with which the witness had personal involvement, but only to the extent that evidence (contained in 
documents 01" witness ~tatements) of such involvement 1S in the record. 

• Presence of witnesses/ex,perlS whosc cross-examination is not requested 

rl The patties agree that factual witnesses who are not cal1ed for cross-examination should not attend the 
hearing. 
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fJ The parties agree that expert witnessc!\ who are not called for cross-examination may attend the 
hearing. 

r! The parties agree that the fact that a, party does not call a witness or expert for cross-examination does 
not imply that the party accepts the substa.nce of any statemcnt or report by such witness or expert. 

• ExclusioJ1 ofwritten statements ofwitnesses/expcrts not present at the hearing 

LI TI1e pal1ies agree that ifa witness or expert called for cross-examination is not made available, the 
statement or report of that witness or expert may be disregarded, unless the party calling the individual for 
cross-examination has in any way interfered with such witness or expert or the party failing to produce 
such witness or expert demonstrates justifiable cause to the satisfaction of the Trihunal for the absence of 
the witness or expert. 

,'1 The parties agree that they and the Tribunal should consider having witnesses or experts testify by 
video-conference where tbe witness/expert has demonstrated that it would present a, hardship to travel to 
the hearing or where the parties agree that. because of the lill'litcd nature of the testimony, testifying via 
video..conference would be most efficient. 

• The parties agrce that they shou1d notify one another of the other party's witnes~es and experts that it 
;ntends to cross--examine 6 weeks before the hearing. 

16. Hearings (Arbitration Rule 13(2») 

• The pa.rties agree that the hearing or hear;ngs, a.s the case may be, should be held at the scat of the 
Centre in Washington, DC. 

• The parties agree that if no jurisdict.ional objection is raised by Respondent, the dates for the hearing on 
the metits should be established as soon as po~sible after R.espondent gives notification of its intention not 
to raise a.ny such objection. The parties also agree that if Respondent raises ajur1sdictionat objection, the 
dates for a hearjng on jul'isdiction or the merits~ as the case may be~ should be established as soon as 
possible after the Tribunal issues its decision on whether to bifurcate the proceedings . 

.. Af1er October 24, 2011, if there are no objections to jurisdiction the Tribunal wi II have a conference call 
with parties to set a date for the heari11S on the merits. 

17. Pre-Hearing Conference (Arbitration Rule 11(1» 

• The parties agree that a pre-hearing conference (either by phone or in person, depending on the issues to 
be resolved) should be scheduled to take place at least 4-6 weeks in adva.nce of the Hearing on 
Jurisdiction Ot· the Merits~ as the case may be, once the hearing date has been established. 

18. Record." ofIfearblgs (Arbitration Rule 20(1)(g» 

• The parties agree that there should be a written tra,nscript of any substantive hearing using "Live Note" 
transcription. 



Transcripts should be made available in real time in electronic format and distributed to the 
parties at the end of each hearing day. 

The parties should be given the possibility of correcting the transcripts. 

• The parties agree that the Tribunal"s First Sesslon or any procedural conferences (in person or by 
teleconference) may be audio recoTded~ but need not be transcribed. If the Secretary of the Tri.bunal 
prepares minutes of nny procedural conference that is audio-recorded, btlt not transcribed, the parties 
should be given an opportuni·ty to propose corrections to the minutes after reviewing the audio recording. 

19. Publication ofDeclfionl' and AW(''''d (Arbitration Rule 48(4)) 

.. The parties agree that in accordance with DR·CAFTA. Art, 10.21., pleadi1'gs~ memorials, and briefs 
submitted to the tribunal, minutes or transcripts of hearings of the tribunal, orders, decisions and awards 
of the Tribunal shall be made pUblic. 

20. Otlt.er Matters 

• The Cla.imant will consider whether it deems it necessary to propose to Respondent a confidentiality 
agrecmellt or to request from the Tribunal a confidentiality order to protect confidential business 
information that may be conta.ined in documents or submissions to be filed with the Tribunal. 

'Mr. Alexis Mourre 
Presid ribuna.1 

AnneIiese Fleckenstein 
Secretary of the Tribunal 


