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1 P R 0 C E E D I N G S 

2 PRES I DENT SI MMA : Good morni ng , ever ybody , or 

3 good afternoon. Welcome t o this Hearing on Prel i mi nary 

4 Objection s i n t he Treaty Case at t he beginning . 

5 May I j us t star t with two provi sos . The f irst 

6 one , you wi l l notice t hat I am wearin g a tie , o f course , 

7 b u t not a j acket . Th is has t o do wi th the f act that here 

8 i n Muni c h the temperature is a r ound 30 degrees Celsius , 

9 a nd my o f f i ce is i n f u l l sunli ght, so I hope you wi ll bear 

10 wi t h me . And o f course , t he g r eat thing about 

11 v ideoconf eren cin g is t hat any one of you can p r eten d that 

12 it i s also very hot wher e you are and get rid o f some 

13 s uperfluous whatever p i ece you' re wear i n g , o kay , so t hat ' s 

14 fi ne wi t h me , o f course . 

15 Secon d l y , t h is Hear i n g is being webcast l i ve , but 

16 t here wi l l be a s hort b r oadcasting delay i n case a n yone 

17 re f e r s to things that a r e confident i al , a n d t hat ' s why a 

18 l i ttle pause wi l l t hen come i n, and--wel l , we don' t expect 

19 t hat to happen, but j us t in case , you kn ow ... 

20 I f coun sel have checked t hat a l l their members 

21 are connected , whi ch seems t o be t he case , let ' s have 

22 a nother i nt r oduction because we are not really a l l t he 

23 same people here ; t here a r e some people mi ssing . It' s 

24 good to know who i s here and who is not here . 

25 I start with the Tr ibunal . Wel l , here we are . 
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1 Pro f essor Horacio Gri gera Na6n, Chris Thomas, myself . 

2 There is Mar t i n somewher e , t he r e is Heiner Kahlert. 

3 And , Martin, will you please j ust intr oduce all 

4 t he other names o f t he people ser v ing t h is Hear i ng? 

5 SECRETARY DOE : Yes , cer tain ly . 

6 Al so on the l ine we have my col league Isabel l a 

7 Uria, Assist a n t Legal Counsel at t he PCA; and Alejandra 

8 Martinovi c , Case Manager at the PCA; and our Inte r p r eters 

9 today are Syl via Col l a and Daniel Giglio , and Court 

10 Repor ters we have David Kasdan, Dante Ri naldi , Leandro 

11 Iezzi , and Luciana Sosa . 

12 And then we a l so have our friends from Law In 

13 Order suppor t i ng this Hear ing and the Webcast t hat we are 

14 c urrent ly doing . 

1 5 PRES I DENT SI MMA : Thank you . 

1 6 Are the r e any problems with r egards to the 

17 Hearing Schedule that we r ecei ved from Martin? 

18 May I ask Respondent ? 

1 9 MR . HAMILTON : Thank you very much , 

20 Mr . Pres i dent , Members o f the Tribunal . 

21 I might add a t echnical note . For some reason , 

22 our connection from White & Case in Wash ington was 

23 disconnected when we went int o the main session, and so we 

24 only this moment have been connected, but we ' ve been 

25 reading the transcr ipt o f the initial comment s by the 
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1 President . 

2 We have no comment on the Agenda at this time . 

3 Thank you . 

4 PRESIDENT SIMMA : And now you are fine; r i ght? 

5 You are connected and everythi ng? Okay . 

6 MR . HAMILTON : Correct . 

7 PRESIDENT SIMMA : Mr . Kehoe? 

8 MR . KEHOE : Yes, good morning, Mr . Pres i dent and 

9 Members of the Tri bunal, Marti n, everyone else . 

10 We have no comments t o the Schedule . We ' re ready 

11 to proceed . 

12 PRESIDENT SIMMA : Okay . Would you please just 

13 state and i ntroduce the members o f your team present . 

14 Mr . Kehoe , why do n ' t you start? 

15 MR . KEHOE : Sure . Thank you . 

16 So , first is J o shua Wei ss . I'm l ooking for him 

17 on the screen . And Mr . Weiss is the Head of Liti gation 

18 and Arbitrati on for The Renco Gro up , the Claimant i n thi s 

19 case . 

20 We have Davi d Weiss out of King & Spaldi ng ' s 

21 Houston office . He rai sed his hand i n the l ower- r i ght 

22 corner . 

23 We have Isabel Fernandez de la Cuesta ; she ' s wi th 

24 me i n New Yo r k . 

25 We have Lo u i e Llamz on i n the D. C. office ; Louie ' s 
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1 s ha king h is head up and down . 

2 Helena For moso from our Houst on off ice . 

3 And then Lui sa Gutierr ez , a l so f rom our Houston 

4 o ff i ce . 

5 PRES I DENT SI MMA : Thank you very much . 

6 Mr . Hamil t on f or the Respondent . 

7 MR . HAMILTON : Thank you very much , 

8 Mr . Pres i dent . Good a ft e r noon to you, good mor n i ng to the 

9 other Membe r s o f the Tribunal who may be on t he other s i de 

10 o f the ocean. 

11 For Respondent , I ' m Jonatha n Hami lton o f White & 

12 Case i n Washi ngton, D. C. , wher e I ' m j oined by Francisco 

13 J i j6n and Jon atha n Ul r i ch . 

14 We ' r e also j o i ned by Andrea Mena ker i n London a nd 

15 Estephani a San Juan i n Miami . 

1 6 In add i t i on , we are j o i ned by two repr esentat i ves 

17 o f the Speci a l Commiss i on f o r the De f ense o f the Per uvi a n 

18 State , Mr . Ri car do Ampuero a nd Shane Mar t i nez, each o f 

19 t hem connect i ng f r om Lima . 

20 Tha nk you . 

21 PRES I DENT SI MMA : Thank you very much . 

22 Wi th regard to the hear ing schedule , I think 

23 ever ybod y knows that today we ' l l have Open ing Stat ements 

24 on each side on the Treaty Case . Tomorr ow we ' ll have the 

25 rebuttal on t he Treaty Case a nd shor t hear ings o r Part i es ' 
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1 arguments on the bifurcation i n the Contract Case . Of 

2 course , the Parties are free within thei r time modules to 

3 spend the time on t opics at thei r discreti on . There wil l 

4 be the t i me moni t o red by the PCA . 

5 We have a number of questi ons that are cal led 

6 "eti quette ." I a l ready mentioned, yes, t i e yes, jacket 

7 no, but the rest , Marti n, coul d you take care o f the other 

8 etiquette i ssues , please? 

9 SECRETARY DOE : Sure . 

10 As we ' ve discussed previous l y, we ' d ask, i n o rder 

11 to j ust keep the grid small and keep peopl e visible , to 

12 have only the members of each s i de who are actively 

13 participati ng or maki ng a presentation have their audi o 

14 and video on at any given moment in time, alongs i de the 

15 three Members o f the Tribunal there . 

16 And then I thi nk the dril l on the techni cal side 

17 we ' ve already covered previously . Pl ease let us know if 

18 there are any inci dents off - l i ne , and we 'l l try to deal 

19 wi th them as qui c kly as we can . 

20 I thi nk that ' s it . 

21 PRESIDENT SIMMA : Thank you, Martin . 

22 So , any questi on by a Party on anything 

23 procedural before we g i ve the f l oor to Respondent? 

24 Mr . Hamil t on? 

25 MR . HAMILTON : No, Mr . Pres i dent . Thank you . 
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1 PRES I DENT SI MMA : Mr. Kehoe? 

2 (No respon se . ) 

3 PRES I DENT SI MMA : Mr. Kehoe , j ust whet he r t he r e 

4 is a n y procedural or other mat t e r s that you want t o rai se 

5 be f o r e we s t art . 

6 MR. KEHOE : I am ve r y sorry . My mouse was 

7 acci dentall y up on t he Transcri p t f or some reason, and I 

8 coul dn ' t get i t down , but no , I have no other commen t t o 

9 make be f o r e we s t a r t . 

1 0 PRES I DENT SI MMA : Okay . Than k you ver y mu ch . I 

11 t h i nk we are ready . 

12 And I g i ve the f loo r t o Responden t fo r i t s 

13 Open ing St a t ement, a nd I believe Mr . Hami l ton wi l l star t . 

14 Mr . Hami l t on, you have t he f loor , s i r . 

1 5 MR. HAMILTON : Thank you very much , 

16 Mr . Pres i den t . 

17 We wi l l take a momen t be f o r e we begi n to p r o j ect 

18 t he presentat i on . 

1 9 PRES I DENT SI MMA : Okay . 

20 MR. HAMILTON : And just f o r avoidance o f doubt, 

21 Mr . Pres i den t , a r e you able t o see our presentati on as 

22 wel l ? 

23 PRES I DENT SI MMA : Yes . 

24 MR. HAMILTON : Thank you very much . 

25 PRES I DENT SI MMA : And I not e t hat you a l so have 
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1 t he same presentation a t tached to your l ast e - mai l ; r i ght ? 

2 MR . HAMILTON : That' s correct, Mr . Pres i dent . 

3 PRES I DENT SI MMA : Thank you . 

4 (Pause . ) 

5 MR . HAMILTON : Just a f inal moment fo r a 

6 technical matter . Thank you . 

7 (Pause . ) 

8 OPENING STATEMENT BY COUNSEL FOR RESPONDENTS 

9 MR . HAMILTON : Mr . President , Member s o f the 

10 Tribunal , good morning . As I menti oned , I' m Jonathan 

11 Hami lton o f Wh ite & Case . 

12 I ' m j o i ned today in our Opening Stat ement by my 

13 partner, Andrea Menaker , in connection with t hese cases 

14 arising out o f the La Or oya Met allur gical Facility in 

15 Peru . 

16 There a r e two issues and petiti ons t hat wi ll be 

17 heard by this Tribunal t oday and tomor row , and I wi ll 

18 briefly summarize . Today we wil l hear preliminary 

19 objections ari s i ng under t he Peru- U. S . Trade Pr omotion 

20 Agreement , and the Republic o f Peru has demonst rat ed 

21 Renco ' s f a i lure t o comply with the Treaty ' s t empor al 

22 restr icti ons . Those include a non- r e t roactivit y 

23 requirement and a prescr iption requirement which we wi l l 

24 expl ain i n detai l . 

25 Pe r u d i d not consent t o arbitrate such claims , 
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1 and t he Treaty mandates d i s missal of t he Claims a nd t he 

2 case . 

3 Tomorrow , we will discuss the parallel case 

4 arising u nder con t r act and t he i ssue o f b ifu r cati on o f 

5 t hat p r oceedi ng so t hat we can appropr iately f ocus on 

6 t h reshold contractual i ssues rel ated t o wh o are the 

7 Parties to the Cont ract , who has consented to arbi t r at i on, 

8 and t hose i ssues wil l be addr essed t omorrow . 

9 At t he out set , the Republ i c o f Peru has some 

10 opening marks in Spanish . 

11 (Overlapping interpr e t a t ion with speaker . ) 

12 MR. HAMILTON : I will t r y again with t he 

13 permission o f t he Tri bunal . 

14 (Pause . ) 

15 MR. HAMILTON : Mr . Presiden t , we will rever t t o 

16 t he Engl i s h l anguage . Thank you ve r y muc h a n d take our 

17 t ime i n to account accordingly . 

18 Members of the Tribunal, as I stated, we have--we 

19 are her e t o hear objection s o f the Republ i c o f Pe r u 

20 arising u nder t he Peru- U. S . Treat y o f 2009 , as well as in 

21 connect ion wi th the proceeding relat ed to a 1997 contract . 

22 The Treaty has a n obj ect ive t o promote p rivate 

23 investment between t he Uni ted States and Peru . It also 

24 provides , amon g other things , fo r other objectives , 

25 i n c l udi ng the promoti on of devel opment, t he r eduction o f 
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1 pover ty , the prot ecti on of labor r i ght s , as well as t he 

2 protect ion a n d con servat ion o f the e nvironment . These 

3 objectives a lign with the poli c i es , l aws , and con du ct o f 

4 t he Republ i c i n connection with t hese matters . 

5 La Oroya is a t own i n the Andes i n central Pe ru 

6 where Ren co acqu ired a met allurgical compl ex through 

7 s ubsidiaries , t he local entit y bein g cal led Doe Run Pe r u , 

8 p ursuant t o a contr act in 1997 . An d from years be f ore the 

9 e n try into force of the Tr eat y , t he antecedence and cor e 

10 f acts and i ssues of thi s dispute we r e a l ready joi ned . 

11 I n f act , from years ago , a t t he national and 

12 i n ter nati on a l level , t here has been exceptional range o f 

13 criticism of Ren co f or its r ecord of environmental 

14 contamination. An d as o f 2007 , chi ldr e n o f La Oroya 

15 demanded broad complaint s agai ns t Ren co a n d r elated a n d 

16 e n t ities a n d execut ives in t he United States court s with 

17 seri ous claims rel ated t o contamination a n d damage t o 

18 t he ir health . 

19 Cons i stent with t he Treaty a t each moment, Pe r u 

20 has looked t o balance the various obj ectives of the 

21 Treat y , to protect i nvestment a n d to protect the 

22 e nv ironment a n d its people . I ndeed, Peru reasonabl y 

23 expects that I nvest ors will r espect its laws , its 

24 e nv ironment , and its people . 

25 Pe ru a l so expects r espect fo r the requirements o f 
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1 t he Per u - U. S . Treat y . The Tr eaty conta i ned import ant 

2 condition s a n d l imitati ons on the con sen t o f Peru to 

3 arbitrate , a n d we wi l l be addressin g some o f those key 

4 issues her e today . 

5 Next s l ide , p l ease . 

6 As a start i n g point, Per u l i beral ized its economy 

7 i n the 1990s . It adopted poli c i es a n d l aws t o f aci litate 

8 development a n d i nvestment. I n t h i s context , Peru set 

9 about a p rivatization p r ogram; and , as part o f t hat 

10 privatization progr am, it incl uded cer tain mining sector 

11 i n ter ests , a n d i n parti cular the Met allurgical Faci lity o f 

12 La Or oya , whi ch was then under the auspi ces o f Centr omin, 

13 a n entity today known as "Activos Mineros ." 

14 La Oroya was sold t o a Ren co subsidiar y pur s ua nt 

15 to a St ock Purchase Agreement i n 1997 wh ich we refer red t o 

16 as "the Contract ." The Part ies t o that contr act wer e 

17 Centr omin, a Peruvian St a t e entity , n ow Activos Mineros , 

18 a n d Doe Run Peru, a l ocal entity . Neither Renco nor its 

19 i n termedi ate company DRRC we r e o r a r e Parties t o that 

20 Contr act as we wil l discuss i n g r eat e r detail t omorr ow . 

21 There was also a guarantee in p l ace between t he Republ ic 

22 o f Peru and t he same e nt i t y Doe Run Peru, again Ren co a n d 

23 DRRC not par t i es to that Agr eement , either . 

24 Foll owi ng vari ous issues rel ated to contamination 

25 at La Oroya a n d emissions that were aff ecting t he 
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1 popu lat ion, Peruv i an c hi ldren brought s u it against Ren co 

2 start i ng i n 2007 . The fi r s t case was f i led i n 2007 by 137 

3 Peruvian c i t i ze n s t hrough next fr iends . These we r e c l a i ms 

4 i n Missouri State Court , seeki ng recovery f rom defendants , 

5 t he Renco a nd relat ed e n t i ties a nd e xecu t i ves , f o r 

6 i n j uries a nd damages a nd losses su f fe r ed by each a nd ever y 

7 p l a i n t iff i n connecti on wi th contaminati on a t t he 

8 metallurgical complex i n t he region of La Oroya , Pe r u . 

9 The de f e ndants i n t hose proceedings which have 

10 grown over t i me a nd i nclude ma n y mor e p l a i ntiffs , Peruv i an 

11 c i t i z e n s , do not i nc l ude t he Republ i c o f Peru as a 

12 de f e ndant , do not include Act i vos Mineros as a defendan t , 

13 a nd do not include t he local Re n co e nt ity Doe Run Peru , 

14 t he counter- party in t he underlying contract . 

15 So , f rom 2007 t o today , t he core elements o f this 

16 d i spute have been j o i ned . 

17 As a mat ter o f f act , even in 2008 , before t he 

18 Treat y had ever e ntered i n to f orce , Renco recogni zed 

19 t h rough a Doe Run Peru int e rnal ma nagement review, whi ch 

20 is i n t he record as R- 34 , that i t s non - compl i a nce with 

21 e nv i r onmental regu lation s i n Peru wou ld f orce t he s t oppage 

22 o f oper ations i n La Oroya . 

23 So , f rom 1997 t h r ough 2009 , when the Treaty came 

24 i n to f orce , t he e nvironme ntal i ssues were joi ned . The 

25 deb a t e over t he U. S . l i t igat ion was j oined . I n f act, Pe r u 
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1 had al ready taken an early position on that litigation, 

2 and so the core i ssues and reall y the root and seeds of 

3 what is before you , Tri bunal , were a l l j o i ned before the 

4 Treaty entered i nto f orce on February 1 , 2009 . 

5 Renco promptly pursued a treaty claim centered on 

6 pre- Treaty i ssues , and its claims i n Renco I , as set out 

7 in a noti ce o f December 2010 and subsequently a Statement 

8 o f Claim o f Apri l 2011 and a n Amended Statement of Claim 

9 o f August 2011 i ncluded treaty clai ms and contract claims . 

10 And the consequences o f that i n i tial case , which we 

11 referred t o as " Renco I," we re that all c l aims we re 

12 d i smissed, a nd n ow the treaty c l aims have been renewed i n 

13 a d i fferent package i n Renco I I . The core contract c l a i ms 

14 have been renewed in the paral lel Contract Case designated 

15 as Renco I I I . 

16 Renco promptly used the Renco I case as a shi e l d 

17 in the U. S . lit i gation . In fact , after it provided its 

18 initial notice l etter but before it h a d even commen ced 

19 arbi trati on , Renco ran straight t o the U. S . courts in 

20 Mi ssouri a nd sought removal t o federal courts based on the 

21 a l leged exi stence o f an arbitration proceeding . And, as 

22 you can see i n Exhibi t R- 23 , a memorandum and order from 

23 the Federal Court in Mi ssouri, Renco made that f i l i n g on 

24 December 29 , 2010, v i rtually i mmedi atel y after it h a d 

25 essential ly sent i ts trigger l etter because it was us i ng 
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1 t he Treaty Case as a s hield . An d , as we will see , t he 

2 Treat y Case a nd the Contract Case a r e a l l shi eld s to t r y 

3 to dump on to the backs o f the Pe r uvi a n people t he 

4 mi sconduct o f Renco . 

5 Next s l i de . 

6 Pe ru pursued a range o f ob j ecti on s i n Renco I . 

7 They i n c l uded a n objection r e l ated t o Renco ' s violat ion o f 

8 t he wai ver r equi r e me n t in the Treaty . Argument s about 

9 temporal v i o l ati on s o f t he Tr eaty a nd arguments about 

10 t h reshold con tractual i ssues . There ' s n o sur p r ise and 

11 noth ing that new i n these ob j ection s . 

12 The Tr i b una l i n Ren co I d i smissed the case on the 

13 bas i s o f the violat ion o f the waive r r equi remen t o f t he 

14 Treat y . The tempor a l i ssues a r e pending be f ore you today 

15 based on the pleadings in Renco II . The threshol d 

16 contr actua l i ssues are pending be f o r e you , Members o f the 

17 Tribunal , i n the case of Ren co I II . So , i t i s in your 

18 hands , Members of t he Tribun a l , t o r esol ve these 

19 objecti ons that have been raised over t i me by Peru , have 

20 yet t o be resolved, and go t o the hear t o f issues of 

21 consent to arbit r a t ion and t he scope and struct ure , i f 

22 t here are a n y futu r e p roceedings o f obvi ous cases , despi t e 

23 Peru ' s ser i ous obj ection s . 

24 Now , it ' s impor tant to note t hat Per u repeatedl y 

25 i n s i sted t o be hear d on i t s wai ver ob j ecti ons in Renco I . 
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1 As a matter o f f act, i n 2011 , Per u r aised concern s about 

2 t he scope of the mandatory wai ver and t he scope of t he 

3 consent to arbit r a t e . In 2014 , Peru satisf ied a f i ling 

4 deadline , a r g u i ng t hat Renco cont i nues to violate its own 

5 obl i gat ions , i ncluding t he wai ver condition . In 2015 , 

6 Peru continued and repeatedly r equested to be hear d 

7 relat ed to ongoi ng v i o l ations o f t he wai ver r equirement, 

8 u l t i mat e l y leadi ng to b r ie f ing and heari ng on t he waiver 

9 issue in 2015 . 

10 What d i d Renco do a t the same time? Wel l , firs t 

11 o f all , Ren co fi led i ts init ial Stat emen t o f Clai m o f 

12 Apri l 20 11 wi th waivers that did not compl y wi t h the 

13 Treat y . 

14 I n August o f 2011 , whe n Renco re f iled its 

15 Statement of Claim due t o f undamental fl aws in its initial 

16 fi l i ng, it wi thdr ew a waiver as t o one entity whi ch it 

17 wi t hdrew from t he case , but it ot he r wise maintained its 

1 8 non- compl iant waiver . It then repeatedl y over t i me tried 

19 to delay a nd de f er t he r ight of t he Repub l ic of Peru to be 

20 heard on this issue , a nd r epeat edly said that t he i ssue 

21 s hou ld be heard lat er i n t his proceeding . I t stat ed that 

22 Peru shou ld raise its ot her objecti on s i n its 

23 Counte r-Memori a l. 

24 So , Ren co repeatedly t ried to stop Per u from 

25 being hear d on its waiver objection. What was t he outcome 
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1 o f Renco I? In a parti al Award o f July 2016 subsequentl y 

2 integrated as part o f a Final Award i n November of that 

3 year , the Tri bunal d i smissed all Cl a i ms due t o Renco ' s 

4 breach o f the Treaty requirement . The Tri bunal f ound that 

5 Renco has f a iled to comply with the f ormal requirement of 

6 the Treaty a nd f a i led to establi sh the requirements f o r 

7 Peru ' s consent to arbitrate . There i s no suggestion here 

8 that Renco ' s reservation in its wai ver was inadvertent . 

9 In f act, Renco knew that it was unacceptable and insis ted 

10 to maintain a waiver that was non - compl i ant . 

11 The Tri bunal also emphasized that Peru has sought 

12 to vindicate i ts right t o receive a waiver; and i t, 

13 therefore , conc l uded that Renco ' s claims must be 

14 d i smissed . 

15 After l osing Renco I, Renco started to try agai n 

16 this time by dividing treaty claims and contract c l aims 

17 into two vehi cles, the two cases this Tribunal . 

18 The Parti es reached a Framework Agreement, 

19 initially a consul tation protocol, very l i mited i n scope , 

20 subsequentl y a broader Framework Agreement . It touched on 

21 a range of issue , including fac i litating amicable 

22 consultations, and vari ous comments regarding the 2007 , 

23 onwards U. S . l iqui dation, ongoing l iquidation proceedi ngs, 

24 credits i n the ongoing liquidati on proceeding, as wel l as 

25 the soverei gn r i ght o f the State o f Peru pursuant to the 
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1 treat y to establish i ts own levels o f domest i c 

2 e nv ironmental protection. 

3 Next s lide . 

4 The Parties wer e unable to resolve t he d i sputes 

5 t h rough con s ultations , and Ren co , ther e f ore , commen ced in 

6 October of 20 18 the Treaty Case and the Contr act Case , a n d 

7 we a r e her e bef o r e you , Members o f the Tr i bunal , t o 

8 emphas i ze that the Treat y Case viol ates Treat y 

9 restr icti on s , as we wi l l n ow d i scuss in detai l , as wel l as 

10 problems with t he Contract Case whi ch v i o l ates t he 

11 Contr act . 

12 Next s lide . 

13 We ' re going to d i scuss t hree e l ement s i n detail 

14 regar d i ng the Treat y ob j ection s : 

15 First , the f undamental r equirements of the Treat y 

16 be f o r e t he Tri b unal ; 

17 Secon d , the relevant timeline ; a n d 

18 Third, the applicat ion o f the f acts to those 

19 temporal r estrictions a n d d iscussion o f relat ed 

20 precedents . 

21 Pe ru brings prel i min a r y ob j ecti on s pur s ua nt to 

22 Arti cle 10 . 20 .5 o f t he Treat y . 

23 An d please cont i n ue to t he next slide . 

24 Purs ua nt t o t he Treaty , Pe ru du ly notifi ed its 

25 objecti on s on December 3rd, 2019 , underscorin g t hat 
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1 Respondent hereby noti fies its request f or the Tribunal t o 

2 deci de , on an expedited basis, objections that the dispute 

3 is not wi thin the Tri bunal's competence . It bears not ing 

4 that we gave a col legial heads - up to our counterparts that 

5 we would be maki ng that filing and the scope of that 

6 f i l i ng . 

7 So , what are those ob jecti ons? Well, f i rst of 

8 a l l, it's i mportant to emphas i ze the r o l e o f the 

9 Non- Disputi ng Party : The United States Government . 

10 Under the Peru- U. S . Treaty, there is a speci fic 

11 role f or the Non - Disputing Party . It may provide comments 

12 related to the i nterpretatio n o f the Treaty . It i s not 

13 there t o be uti l ized as a weapon . It is not there t o be 

14 abused by Clai mants through lobbying . It is not there to 

15 be disrupti ve o f the rule of l aw- based system for 

16 resolving disputes . It is there to play a role of 

17 Non- Disputi ng Party . Peru a nd the United States have 

18 outs tandi ng b i lateral relationships , and we underscore , on 

19 behalf o f the Republ i c , our deep respect f or the United 

20 States Government and f or its appropriate role in this 

21 proceeding a nd i n Treaty proceedings . And, indeed, the 

22 United States Government has provided a statement to thi s 

23 Tribunal dated March 6 , 2020 , whic h sets out the position 

24 o f the United States Government ; and as we will see , i t s 

25 a l ignment with the pos i tion o f the other Party to that 
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1 Treat y , the Repub l ic o f Peru . 

2 There a r e two key t empor a l requ irement s before 

3 t he Tri b unal . The f i rs t i s the issue o f 

4 non- r e t roact i vity . Under Arti c l e 10(1) 13 , t he Treaty 

5 does not b i nd a n y party i n r e l ation to any act or f act 

6 be f o r e t he date o f e n try i nt o fo r ce of thi s Agr eemen t . As 

7 t he U. S . had underscored, there must exi st conduct o f the 

8 State a f ter t hat date which is i t sel f a breach . An d as we 

9 wi l l expl ore , where acts a fter the e ntry i nto force o f the 

10 Treat y are r ooted in pre - exist ing d i spute , that i s not 

11 s uffici e nt t o overcome t he r est rict i on on 

12 non- r e t roact i vity . 

13 Key dates to keep i n mi n d : February 2009 , whe n 

14 t he Treaty came into f o r ce . 

15 The secon d f ocus of Peru ' s temporal objection s 

16 relat es to prescr i pti on, Art icle 10 . 1 8( 1 ) , the provis i on 

17 wh ich r equi r es that n o claim may be submitted t o 

18 arbi t rati on i f more than 3 year s have e l apsed from t he 

19 date on whi ch t he Claimant first acqu ired or shou ld have 

20 f i rs t acqui r ed knowledge o f the breach . The U. S . has 

21 unde r scored t hat the Treat y ' s l i mitation s per iod i s a 

22 c l ear and r i g i d r equi reme n t that is not s ubject to any 

23 other quali f i cat i on . Clear a n d r igi d , not to be changed 

24 by a clai ma n t f o r its own e nds . 

25 The prescr ipti on da t e calcul ated by de f aul t, 
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1 October 23rd, 2015 . The adjusted date that the Parties I 

2 bel i eve concur on, November 13 , 2013, deri ves from a 

3 consultations peri o d and express agreement of the Parties . 

4 I menti oned earlier there was a Framework 

5 Agreement that addressed various issues, and among other 

6 things , i t rel ated to this issue of statute o f l i mi tation 

7 or prescripti on issues during a given peri od, and so that 

8 is the bas i s for this adjusted peri od . Peru is respecti ng 

9 the Framework Agreement that the Parties negotiated wi th 

10 respect to various issues . 

11 So , what does this mean in terms of the t i mel ine 

12 before you, Members o f the Tri bunal ? The requirements 

13 provide that you take i nto account this period of time 

14 spanning 15 at thi s poi nt , basical l y 20 years . The Treaty 

15 came into f orce on February 1, 2009 , taking into account 

16 the prescri pt i on peri od as wel l as an agreed consul tation 

17 peri o d that reaches the date of November 13, 2013 . 

18 So , having established these parameters, l et ' s 

19 take a look at the t i meline o f the a l legations that Renco 

20 has raised and h ow they fall afoul o f these temporal 

21 restricti ons . 

22 Now, to make this as s i mpl e as possible, we 

23 looked to the a l legations of Renco . And Renco initial ly 

24 f i led its Statement o f Claim i n 2018 . In Peru ' s 

25 submission last December, we provided an annex, i ncluding 
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1 quotations o f a l l o f the different factua l allegati ons 

2 that Renco rai sed in a document that it c hose t o call its 

3 "Statement o f Cl a i m." 

4 And, as you can see depicted on Slide 26--and 

5 this is from Peru Figure B--this indi cates all o f those 

6 a l legations o f Renco ; and, as you can see , the vast 

7 majority o f them p re- date the entry i nto f orce o f the 

8 Treaty . There's then a category from the date o f entry 

9 into f orce o f the Treaty prior to the prescription date, 

10 and then there' s a d i n i n g nub at the end o f " other" which 

11 we will address in detail . 

12 Now, to give Renco the benefit o f the doubt, 

13 Renco then decided to add addi t i onal factual allegations 

14 in i t s p l eadi n g in this phase o f this proceeding, and so 

15 you can l ook to Fi gure E submi tted by the Republ i c o f 

16 Peru , and what you see here is that , once again, the vast 

17 majority o f a l l the actual all egati ons rai sed by Renco 

18 pre- date the entry into f orce o f the Treaty . And that ' s 

19 no surpri se because these issues are al l rooted i n that 

20 peri od o f time . 

21 There, then , i s a col lecti on o f events --prior 

22 s l ide, p l ease--p r i or s l ide, p l ease--a categor y o f 

23 pre- prescri pt i on allegations . And again the nub o f the 

24 nubs , a piece that they cling t o that postdated the 

25 prescription date . 
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1 Now , how does t h i s v i s - a - v i s t he requi rements of 

2 t he Treaty? 

3 Next s l i de . 

4 So , you can see how the vast majori t y o f Renco ' s 

5 a l legat ions pre- dat e t he Treaty ' s e n t r y into f orce . Ther e 

6 is then thi s much smal l er cat egor y that comes a f ter t he 

7 Treat y b u t be f ore t he p r escrip t i on dat e , and then , 

8 f i nally , that nub o f nubs i n the other category . 

9 What are t hese three cat egories? Let ' s z oom in 

10 a n d look at t hem i n greater det ail . 

11 The al l egati on s t hat Renco e mp hasizes pri o r to 

12 t he ent ry i n to f orce o f the Treat y , go to those core 

13 issues t hat I d i scussed earlie r in the overvi ew f or t his 

14 Hearing . They go t o f our issues about f a i lur e to comply 

15 wi t h e nv i r onmental obl i gat ions , about State laws r elated 

16 to the abil i ty of t he St a t e t o give extension s f o r 

17 e nv i r onmental compliance i n the mi ning sector . They go t o 

18 t he violat i on o f e nv i ronment a l regu lat ions by Ren co . They 

19 go to t he underl yi n g lawsuit s in Mi ssouri brought by 

20 Peruvian chil dren al l eging contami nation by Renco . They 

21 go to t he financi al cri sis whi ch a l so is relevant to 

22 Renco ' s all egati on s . 

23 Al l o f these i ssues a nd t he State ' s conduct wi th 

24 respect to these i ssues p r e - dat es the e ntry i nt o fo r ce of 

25 t he Treaty . 
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1 As a mat ter o f f act , Renco , in its own Memori a l 

2 on l i abi l i ty i n Renco I , i ts own a r gume nts underscor ed h ow 

3 t hese i ssues pre - dated t he e n t r y i nto t h e Treat y , 

4 d i scussin g compl i a nce i ssues as o f December 2008 , 

5 e x ten s i on s o f t i me , and also a n emphasis on t he col lapse 

6 o f thei r r even ues in t h e year 2008 . 

7 Next s l i de . 

8 As a mat ter o f f act , con temporaneous stat e me nts 

9 f rom 2009 , so t his is a mont h a fter the e n try into force 

10 o f the Treat y , Doe Ru n Per u ' s own repr esen tat ive a n d a 

11 contemporaneou s stateme n t to the Republ i c o f Peru 

12 emphas i zed the sudden a nd un e xpected fa l l in metal and 

13 byp roduct p r i ces since Oct ober 2008 causin g a dramat ic 

14 i ncome redu ct i on; and so , agai n, a l l o f t hese issues 

15 predati ng the Treat y . 

1 6 Next . 

17 Th e secon d category , those allegations whi ch 

18 postdat e the Treaty , p re - dat e the p r escription deadlin e , 

1 9 agai n, we see issues t hat s t em from the origi nal 

20 unde r lyin g i ssues , a nd t hose f act s r elate to cont inuin g t o 

21 see mo r e e xte n s i on s f or e nvi r onmental compliance , a n i ssue 

22 t hat dated back years . DRP ceased operati ons and s t opped 

23 payi n g credi tors , blami n g the f i n a n c i al cris i s , amon g 

24 other t h i ngs . Pe r u e ven gran ted a nother e x tension, a n d 

25 Renco , as i t always sai d before t he Treaty came i n to 
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1 f orce , never enough f or Renco . 

2 DRP, Doe Run Peru, the local Renco entity, 

3 entered a bankruptcy process that i s cred i tor- control l ed, 

4 not State- controll ed, and the Mi ni s try sought and filed a 

5 credit f o r n on - compl i ance with envi r onmental obl i gations . 

6 As o f 2011, that c redit was reversed by a 

7 commission ; Renco n onetheless raised thi s issue i n 

8 Renco I; a n I NDECOPI Tribunal subsequently upheld the 

9 Mi n i stry ' s credi t, and an admi n i strative court upheld the 

10 credit . Al l o f these f acts pre- date the prescripti on 

11 deadline . 

12 And the extension of compl iance deadlines, it was 

13 l i mi ted by a pre - Treaty decree , so it was mere bonus 

14 cooperati on by the Peruvian State that there was 

15 addi tional extens i on f o r Renco , rather Renco ' s subsidi ary 

16 Doe Run Peru . Again, that's reflected i n contemporary 

17 documentati on . 

18 Next . 

19 Next . 

20 Fi nal ly, we reach thi s final categor y , the 

21 a l legation that Renco raises as a f act that postdates the 

22 prescription . It pre - dates the default prescription date, 

23 but postdates the adjus ted prescripti on dates . And what 

24 you have here is a leftover addi tional appeal regarding 

25 the Ministry ' s credit f or f ail ure to invest per 
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1 envi ronmental obli gations . This is a 2015 Supreme Court 

2 deci sion . But l et ' s take a look at this i ssue in context . 

3 As we ' ve already discussed, Members of the 

4 Tribunal, the Mi n i stry asserted its credit in the l ocal 

5 bankruptcy regardi ng the longstandi ng and pre - Treaty 

6 fai l ures o f Renco--of Doe Run t o sati sfy i ts local 

7 envi ronmental obli gations , and there have been years, 

8 years o f local i ssues related t o this credit . As a matter 

9 of fact, there had been a reversal followed by upholdi ng 

10 the credi t, upholding the credit , upholding the credit , 

11 upholding the credit . Nothing new . 

12 The i ssue was raised in Renco ' s first case back 

13 in 2010 - 2011 . After they lost Renco I, they came back 

14 agai n with it and tri ed to refresh and renew--put a l i ttle 

15 makeup on i t and create a new c l aim that cannot be the 

16 bas i s for sat i sfyi ng the temporal requirements o f the 

17 Treaty . It was nothi ng more than the same old thing . 

1 8 Next s l ide . 

1 9 So , Members o f the Tribunal, as we have 

20 summarized, the underlying facts o f this case go t o core 

21 issues that pre- date the entry i nto f orce o f the Treaty . 

22 For that reason , the treaty requirements are clear and 

23 r i g i d and cannot be satisfied by the factual allegations 

24 o f Renco . As a matter o f fact , Members o f the Tribunal, 

25 this goes to the heart o f Peru ' s consent . 
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1 consented to arbitrate these claims , and the case must be 

2 d i smissed . In fact, what we see is nothing more than one 

3 o f myriad ways that Renco has sought t o invent c l a i ms or 

4 reinvent c l a i ms as a way t o shift onto the backs o f the 

5 Peruvian peopl e issues and claims against Renco and its 

6 executives ari s i ng out o f contaminati on in La Oroya . 

7 Ms . Menaker is now going to explore further the 

8 appl icati on o f the treaty standard t o these four facts i n 

9 connec tion wi th relevant precedents . 

10 Thank you . 

11 PRESIDENT SIMMA : Thank you . 

12 (Pause . ) 

13 MS . MENAKER : So , as Mr . Hamilton noted, I ' m 

14 going t o just d i scuss i n a bit more detai l now the legal 

15 framework and bases f or dismissal of Renco ' s clai ms on the 

16 bas i s o f the violation o f the non - retroactivity pri nc i p l e 

17 as well as the non - compliance wi th the prescripti on peri o d 

18 set forth i n the Treaty . 

19 And I' l l go rather quickly over the specific 

20 provisions o f --you ' ve seen them before, and I trust that 

21 you are very fami l iar with them . But to begin wi th the 

22 non- retroact i vity requi rement o r principle, that, of 

23 course , i s a pri ncipl e o f internati onal law set f orth in 

24 the Vienna Convention, that absent any particular l anguage 

25 to the contrary in a treaty woul d apply regardless . And 
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1 there, o f course , the provision supports that the Treaty 

2 itself woul d not bind a Party wi th respect to any act or 

3 fact which takes place or took place before the date of 

4 the entry i nt o f orce o f the Treaty . 

5 And f or the avoidance of any doubt, the Parti es 

6 to the U. S .-Peru TPA, put this l anguage expressly i nto 

7 that Treaty, and you can see that, that ' s f o r greater 

8 certainty, just for the avoidance of doubt that general 

9 internati on a l law pri nciple o f the n on - retroactivity of 

10 treaties wi l l appl y here . 

11 And as Mr . Hamilton also mentioned, the Treaty 

12 does contai n a speci fic mechanism f or the non- disputing 

13 seat Party t o make submissions on i ssues o f treaty 

14 interpretation, a nd that's important, o f course, as you 

15 know because, in accordance wi th the Vienna Convention , 

16 Arti cle 31 reads A and B, any subsequent agreement o f the 

17 Parties o r a ny subsequent process of the Parties wi th 

18 respect to the i nterpretatio n o f the Treaty shal l be taken 

19 into account by the Tri bunal . 

20 And the United States , in its submission , o f 

21 course , has emphasized that the pri ncipl e o f 

22 non- retroact i vity o f treaties, i ndeed, does apply to thi s 

23 specific treaty ; and, therefore, in o rder to find 

24 l i ability o r j urisdicti on , there has t o be conduct o f the 

25 State a fter the date o f the Treaty ' s entry into f orce 
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1 wh ich , itself, consti t utes a b r each of the Treaty . 

2 Now , impor tantly, t h i s prohi bition also ext e nds 

3 to conduct that postdates the e ntry into f orce o f the 

4 Treat y but i s deeply rooted i n p r e - Treaty act s or f acts , 

5 a n d a n umbe r o f t ribunals have addressed i ssues of t h i s 

6 natur e . An d you can see , f o r instance , i n the Berkowitz 

7 versus Costa Rica Case under the CAFTA, wh ich contains the 

8 same p r ovision as in our Treaty , t h e Tri bunal emphasized 

9 t hat p r e - Treaty act s a n d fact s cannot f orm the f oundat i on 

10 o f a fi ndin g o f l i abi l ity , even i f there are 

11 post - e n try- into- fo r ce acts o r facts , as long as the 

12 pre- ent ry acts o r facts a r e the bas i s f or the Clai m or 

13 t h e - - excuse me , the l iabilit y i s dependent upon those 

14 pre- ent ry acts o r facts . 

15 An d so , in order to be j usticiabl e , the breach 

1 6 has t o have--cannot have deep r oots in the 

17 pre- ent ry-into- f orce or the pre- prescr ipti on peri od event . 

18 It has to be i ndependent ly act i onable , and that' s what 

1 9 you ' ll see here i s s i mply not the case ; t hat 

20 notwithstan d ing the f ew acts o r fact s t hat Renco 

21 ident ifies that may have occurr ed e i ther a f ter t h e ent r y 

22 i n to f orce o f t h e Treaty or a fte r the prescri p t ion peri od . 

23 Those are the breaches t hat they a l lege are so deeply 

24 rooted in those pre - entr y - i nto - f orce acts and fact s , that 

25 it i s not a n i ndependent stand - alone breach t hat i s 
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1 j ust i c i able . 

2 An d thi s also c ame into p l ay i n the Ber kowi t z 

3 Case which , aga i n dealt wi th both n on-r e t r o a cti v i ty as 

4 wel l as p r escr ipt i on per iod s , a n d that Tr i bunal--if you 

5 can go to the nex t s l ide , please- - the Tribunal stated 

6 t he r e t hat p r e - e n t r y - i nto - f o r ce con du ct cannot be rel i ed 

7 upon to establ ish t he b r each i n circumstances whe r e t he 

8 post - e n try- into- fo r ce conduct wouldn ' t otherwise 

9 const i t ute a n act i onab l e breach in i ts own r i ght . 

10 So , i f you took away that pre - entry- i n to- f orce 

11 acts a nd facts , if t he post- e ntry-in to - f orce acts on their 

12 own can not stand alone and constitute a n i n de pendent 

13 breach, then the f indin g o f l i abil i ty a nd the fi n d i n g o f 

14 j u r i s diction wou ld r u n a f oul of t he non- retroacti v i t y 

15 prin ciple . 

16 An d Re n co acknowledges t h i s legal p r i n c i p l e , so 

17 t he Par t i es are in agreement over thi s . And you can see 

18 here they agreed with the Be rkowitz Tribunal ' s expl anat i on 

19 o f that p r i n c i p l e , a nd t hey d i scuss i t --a n d I ' ll be 

20 d i scussin g the case i n mo r e de t ail lat er ; but, as you can 

21 see her e , they s t a t e t hat i t p r operly held that i t did not 

22 have juri sdi ction over t he Clai mants ' exp ropr iati on c l a i ms 

23 because what ever happened post - e n try- into- f o r ce conduct 

24 wh ich was , in t hat case , a deci sion by a cour t set ting 

25 compensation, t hat t he Respo ndent' s alleged breaches of 
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1 the Treaty wi th respect to the compensation process 

2 incl uding the a l leged delay in offeri n g compensat i on was 

3 not separable from the expropriatory conduct that took 

4 p l ace before the entry into force of that Treaty . 

5 Now, I wi ll move on to the prescription period t o 

6 just discuss that and the legal foundat i on f or the 

7 prescription requi rement . 

8 As you well kn ow, the Treaty contains a 3- year 

9 prescription period whi ch prohibits clai ms from bei n g 

10 submitted to arbitration if more than 3 years have elapsed 

11 from the date on which the Claimants first acquired or 

12 s h ould have f i rst acqui red a constructive knowledge o f the 

13 breach that i s all eged, a knowledge of the loss o r damage 

14 incurred as a result . 

15 And as Mr . Hamilton emphasized, the Cont racti ng 

16 Parties, the Uni ted States a nd Peru , agree that thi s 

17 requirement i s a s tri ct rigid requi rement that is not 

18 s ub j ect to suspension, prolongation o r any other 

19 qual ificati on . So , some o f those other types o f 

20 principles that apply i n other j udi c i al systems with 

21 respect to statute o f l imitati ons o r prescription peri od 

22 s i mply are not applicable to the prescri ption period set 

23 f orth i n this Treaty because the Parties have condi tioned 

24 thei r consent to arbi trate with compl iance with thi s 

25 particular provi s i on . 
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1 Now, as noted, the date is triggered by the first 

2 t i me that the Cl a i mant knew or should have known . So, 

3 whether they had actual or constructi ve knowledge of both 

4 the breach and that they have suffered a l oss or damage, 

5 they don ' t have t o ful l y appreci ate the full extent of the 

6 damage , nor d i d they have to have suffered the ful l extent 

7 o f the damage at the t i me in o rder for that period t o 

8 begi n runni ng . And many tribunals have recognized thi s, 

9 as have the Parties to the Treaty . 

10 So , as the Mondev Tri bunal said, f o r instance , 

11 that a c l a i mant can have knowl edge o f loss o r damage even 

12 if the amount or the extent o f the loss or damage cannot 

13 be precisel y quantifi ed . 

14 Si milarly, i n the Corona Materi a l s versus the 

15 Domi nican Republ ic Case , that Tribunal also affirmed that 

16 it i s not necessary that you have to fu l ly particul ari ze 

17 your legal c l aims, so you may know that there is a breach 

18 or you may have constructive knowledge that there i s a 

19 breach wi thout bei ng able to ful ly parti c ularize the l egal 

20 c l a i ms because the date runs from the date that you f i rst 

21 had knowl edge or constructive knowl edge o f both the breach 

22 and/or--and that you have incurred some damage , even i f 

23 you don ' t know the ful l extent . It ' s your first 

24 appreciation o f the breach and l oss o r damage that 

25 matters . 
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1 An d on this , the United States fu lly con curs with 

2 Peru, t hat you can have knowledge of loss or damage , even 

3 i f the amount or the e xte n t o f the loss or da mage cann o t 

4 be p r ecisel y quantified, even if t he fu l l f i n a n c i a l impact 

5 is n o t immedi ate o r i s n ot known at the t i me . 

6 An d so , as a resul t of t h i s , a c l aiman t can not 

7 evade t he p r escri p t ion per i o d s imp l y by a l legin g that the 

8 conduct has e i t her continued o r it ' s worsened ove r t ime , 

9 or it' s changed in some manner that can g i ve rise t o 

10 osten s ibly a di f fe r e n t claim wi th perhaps d iff eren t 

11 d amages o r greater d amages . That i s impermissibl e becau se 

12 you would then be abl e t o essential ly constantly p u sh back 

13 t he prescript i on peri od . Yo u have t o look a t t he very 

14 fi rs t t ime when you f irst acquired o r s h ou l d have acquired 

15 knowledge of the po tential b r each a nd some da mage , even i f 

16 t he ent irety o f the Claim can change over the course of 

17 t ime . 

18 An d again, thi s i s somet hing t hat no t on ly Pe ru 

19 has said but that t he Un i t ed St a t es ' s treaty partne r 

20 agrees with Peru; and, t herefor e , you can ' t fi r st acquire 

21 knowledge on multiple dates o r c o ns i s t e n t l y o n a r ecurring 

22 bas i s , firs t acquiri n g knowledge . There has t o be a 

23 beginn i ng date upon whi ch yo u f irst acqu ire knowl edge that 

24 t here i s a potential d amage a n d t hat you i ncur d amage as a 

25 resu lt o f that b r each. 
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1 arising from a continui ng course o f conduct, as I noted, 

2 do not renew the l imi tations period because otherwi se the 

3 l i mi tations peri od woul d essenti al l y become meani ngless 

4 and ineffecti ve. 

5 So, i n order to determi ne whether Renco ' s claims 

6 run a f oul of both the non- retroacti v i t y principle and the 

7 prescription period as we contend they do, what the 

8 Tribunal needs to do is to look at the essence o f 

9 Cl a i mants ' c l aims, it needs t o i tself determine what i s 

10 the basis f or Cl a i mants ' claims . And, i n doing that, it 

11 does not s i mpl y have to accept h ow Cl aimants have 

12 f ormulated their case . Just because Claimants say, "n o , 

13 our claim i s based on this event that post - dates the entry 

14 into f orce o f the Treaty or on this event that fal l s after 

15 the or before the prescription peri od, " that ' s 

16 insuffici ent because again, you cannot al l ow a c l a i mant t o 

17 s i mply reformulate its claim i n a way to take into account 

18 a recurri ng breach or an alleged continuous breach or t o 

19 reformulate a previous time-barred breach in o rder t o 

20 bring it wi thi n the jurisdic t i on o f the Tribunal . 

21 So, i t ' s thi s Tribunal ' s j ob essentially to l ook 

22 and find the essence o f the Tribunal ' s case--the 

23 Cl a i mants ' case , and to then determine that, in our v i ew, 

24 that it i s, i n f act, precluded on the bas i s o f being 

25 unti mely. 
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1 So , l et me tal k about thei r claims i n par ticu lar 

2 a nd t he bases f o r t heir claims . And t hey have t hree 

3 c l a i ms : An unfa i r treat ment o r a 

4 f air- a nd- equi table- treat ment claim, a n expropriat i on 

5 c l a i m, a nd a denial - o f - j ustice clai m. And so , I wi ll t alk 

6 about t hem in t urn wi t h respect t o bot h t he 

7 non- r e t roact i vity pri nciple a nd also t he prescr ipt i on 

8 peri od . And I' l l spend slightly less t i me on t he 

9 non- r e t roact i vity pri nciple , not because , as Mr . Hami l t on 

10 s howed, man y , man y o f the act s a nd facts pre- date the 

11 e ntry i nto force of the Treat y , but j ust because 

12 everything that runs a f oul of the non - retroactivi t y 

13 prin ciple necessarily i s also t i me - bar red by the 

14 prescri ption peri od . 

15 So , when you l ook a t what happened before t he 

16 Treat y e nte r ed i n to f orce , a nd you look at the bases f or 

17 t he fa i r - a nd - equitabl e - t reatme n t c l a i m and the 

18 expropr iat i on c l a i m, you can see t hat t hey a r e both mi r ed 

19 i n p r e - Treat y act s a nd facts . And you wi l l see here , as 

20 Mr . Hami l t on was expl a i n i ng , when DRP took over La Oroya 

21 it expected obl i gat ions , environme ntal obl igation s , a nd it 

22 had t o comply wi th t hose obligation s withi n a cert ain 

23 peri od o f t i me pursuant to what is called a " PAMA ." And 

24 du r i ng t he course o f its ownersh ip , i t sought exten sions 

25 f or t hat PAMA deadline , which origi nally was 10 year s . 
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1 So , t hey t ook over i n 1 997 . I n 2007 , t he PAMA woul d have 

2 e xp ired by that time . They we r e s upposed to have 

3 complet ed all o f the e nvi r onmental r emediation as wel l as 

4 i nvestments in environment al equ ipment and the l i ke i n 

5 orde r t o bring the p l a nt up t o s t a ndard. And during that 

6 t i me they sought numerous ext ension s in ord e r t o p u sh out 

7 t hat date . 

8 And i n 2004 , the Supreme Court set a max imum 

9 l i mit for the e xtens i on of environmenta l obligati on. 

10 So , at that point, it became known t hat you can 

11 on ly extend t he PAMA f o r so long ; and, a f ter that , you 

12 cannot d o so . 

13 And so , DRP did seek a n e xtens i on. They sought a 

14 5- year ext ens i on, and they were granted a 2 - year a nd 

15 10- mont h ext e n s i on. And t hey compl a i ned i n t he f irst 

16 Renco Case . A maj or component of that case , as you wi l l 

17 see , is they compl ained that thi s was a n allegedl y 

18 d raconian extension, t hat there was no way that they cou l d 

19 have complet ed their PAMA obli gat ion , t he remaini ng one , 

20 i n this period of t ime . But they f e lt that t hey s houl d 

21 have received a longer ext ens i on, but t hey only got t h is 

22 two- and- a -ha lf year extension, and that caused problems 

23 f or t hem becau se , as you can see , f irst , you have the 

24 Missour i Lawsu its bei ng f iled, but then a l so you have the 

25 fi nancial c risis i n 2008 ; and, a t that time , as you a l so 
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1 saw wi t h the memo t hat Mr . Hami l t on showed, t he copper 

2 prices decreased substan t i ally, and so they wer e n ot 

3 earn ing p r oceeds from the plant or n ot to the extent that 

4 t hey coul d then invest t hem i n this e nv i ronment a l 

5 remediati on a n d the l ike , a n d they wer e a l so burning 

6 t h rough money a n d t hey wen t t o thei r ban ks to seek a 

7 further l i ne o f credi t . And the ban ks basically said 

8 "Wel l , no , we ' re not going t o ext e n d a f urther l i ne o f 

9 credit un less you get a PAMA extens i on . Because 

10 other wi se , if you ' r e not comp l yi n g wi t h t he PAMA , you can 

11 be shut down, a n d you can be put out o f business . " 

12 So , i f they c l ear ly would n ot wan t t o ext e n d 

13 money t o a compan y t hat was i n b r each o f i ts obl i gat ions 

14 to the State i n this respect, a n d then i t was onl y a f ter 

15 t hat that the Treat y t hen e nte r s i nto f orce . 

16 So , you can see her e the c r ux o f the 

17 f air- a n d - equi table- treat ment a r gumen t t hat Renco made i n 

18 t he fi r st case a nd agai n t hat they make here , is that they 

19 say , wel l , n o , what happened i s a f ter t he Treat y e ntered 

20 i n to f orce , what we did is we as ked f or a PAMA 

21 exten s i on-- a n d could you please go t o t he next s l i de , 

22 p l ease? --we sought an extension, and we d i dn ' t get it , a n d 

23 so that i s the p r oblem . That ' s r eall y the c r ux of our 

24 f air- and- equi table- treat ment plan . But t hat can ' t be . 

25 That can ' t be , because we kn ow when you saw i n t he 
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1 previous s l i de that already they had sou gh t ext e n s i ons , 

2 t here was a l aw that said you ' r e not goi ng to give further 

3 e x ten s i on s . We can onl y give e xte n s i ons to a cert ain 

4 date , and they as ke d f o r t he 5 - year extension, t hey got 

5 t he 2 - year 10- month extension, a nd then post- Treat y i nto 

6 f orce , what h appen s i s Pe r u , the MEM, r i ghts to--a n d I ' m 

7 sorry , post prescription per iod-- i n respon se to a f urther 

8 request f or a n extension o f the PAMA obl igati on s , the MEM 

9 a n swers , a n d what do t hey say? They say, " No , we can ' t 

10 g i ve you a f u rther e x ten s i on because look at that l aw . 

11 That law from 2005 says we can ' t g i ve a n y f u r ther 

12 e x ten s i on . I t ' s not poss ible t o grant a new extension 

13 wi t h in t he legal framework ." That act can not poss i bly 

14 g i ve r i se to a new c l a i m t hat i s not t ime- bar red, a nd this 

15 is exactl y l i ke Cor on a Mat e r ials , wher e i n that case you 

16 a l so had a l i cen se , f or i n s t a n ce , that had been den ied, 

17 a nd t hat t ook p l ace be f ore t he p r escription per iod . 

1 8 But the Clai man t brou ght a clai m and sai d , "Wel l , 

19 we wr ot e i n --we wrote a lett er a nd we asked t hem t o 

20 recon s ide r ." An d t hey so they said that ' s later , that 

21 p u s hes out the t i me , a n d t he Tri bun a l qu ite cor rectly 

22 said, "well, n o , that doesn ' t p u sh on t he time . The 

23 Respondents ' f a i l ure to recons i der the re f usal o f the 

24 grant o f a l i cen se is nothin g but a n impl i cit con f i r mat i on 

25 o f i t s previ ou s decision ." An d so t oo here . You can ' t 
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1 say that the MEM ' s failure t o reconsider i ts dec i s i on not 

2 to grant a further extension thereby is a new measure that 

3 postdates the prescri ptive period and a l lows them to bring 

4 a c l aim . Any Cl a imant could then constantly ask for 

5 reconsiderati on o f earl ier decisions and just do it after 

6 or within the t i me frame, the prescri pti ve period and then 

7 say, "Wel l, that ' s a new measure because they fa i led to 

8 reverse what they had done o r they reconfirmed what they 

9 had done previ ously," so tha t is c l early i mpermiss i ble . 

10 And i n Mondev, actual ly, way back before I said 

11 the same thing where they emphasized, that Tribuna l 

12 emphasized that the mere fact that earl i er conduct has 

13 gone unremedi ed or unredressed when a treaty enters into 

14 f orce does not justify a tribunal applyi ng the Treaty 

15 retrospecti vel y t o that conduct, and any other approach 

16 woul d suggest both the inter-temporal principle in the Law 

17 o f Treati es and the basic distincti on between a breach and 

18 reparation whi c h underlies a l aw o f State responsibility 

19 that it would be contrary to those principles . 

20 So , then, if we look at their expropriation 

21 c l a ims, what i s the crux o f their expropri ation claim? 

22 The crux o f the expropriation c l aim i s that La Oroya 

23 stopped operating. The c reditors put La Oroya into 

24 bankruptcy, and then the creditors voted to liqui date La 

25 Oroya rather than t o try t o reorganize i t. They voted to 
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1 l i qu idate . An d Renco says , "Wel l , a lthough t he c r editors 

2 voted t o l i quidat e , " a n d t hat i n cluded, by the way , DRC , 

3 wh ich is a Renco- affi l i ated company, but putt ing that 

4 aside becau se t hat ' s mor e of a merits issue --they say the 

5 MEM had a l ot o f votes , and the r eason why they had a lot 

6 o f votes a n d were abl e t o vot e f or l i qui dation is because 

7 t hey were a creditor , and the r eason why they were a 

8 creditor is because their c r edit was r ecognized by t he 

9 Bank r uptcy Court . An d so the r eason why the MEM had a 

10 credit as Mr. Hami lton explained is because t hey put i n a 

11 credit whe n La Or oya went int o bankruptcy, f or 

12 s i mplicity ' s sake , essentially they said, "well , DRP was 

13 s upposed t o do these PAMA obli gat ions , thi s environmental 

14 remediati on a n d obligations . They d i dn ' t do i t, so we 

15 have a credit to that extent because we ' re now goin g to 

16 have to take i t back , we 're goin g to have to spen d t he 

17 money t o do t hat thin g . " So the credit was in t hat 

18 amount . 

19 An d DRP f elt that t hat shoul d not quali f y as a 

20 credit unde r the Bankr uptcy Law , so that ' s what they ' re 

21 complaini ng about. 

22 However , i f you look her e , that ' s the crux o f 

23 t he ir expr opri ation claim, but agai n al l o f t he acts and 

24 f acts pre- date the e ntry int o fo r ce of the Tr eaty and 

25 certainly the prescri ption period . 
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1 And I go back t o that memo of Renco ' s or DRP ' s 

2 back in 2008, which Mr . Hamilton showed, and you can see 

3 here that they're saying tha t the financial cris i s has 

4 h i t, metal pri ces have dropped . So they know what is 

5 happening . They say , " We ' re bei ng pressed to renegoti ate 

6 contracts , we don ' t have money comi ng in . Under the 

7 c i rcumstances we don ' t have the money to complete the 

8 PAMA, there ' s not financing t o complete our PAMA 

9 obl i gations . Non- compl iance with the PAMA is goi ng to 

10 f orce us t o stop operations a nd then they could declare us 

11 in breach of the PAMA obl i gat i ons before year- end, and the 

12 bank might not then--would res train the use o f the 

13 revolving l oan f acil i ty ." 

14 So , al l of these things agai n i s --their 

15 expropriati on c l a i m i s deeply r ooted in their 

16 non- compl iance with the PAMA obl igati on , by their 

17 deadlines . That ' s what gave rise to the bankruptcy . 

18 That ' s what gave rise to the MEM ' s credi t, and that ' s what 

19 u l t i matel y gave r i se to what they contend is the 

20 expropriati on, but you cannot rule on the expropriation 

21 wi thout rul ing on the l egitimacy o f those pre - acts and 

22 facts , pre- Treaty into force acts and facts , namely the 

23 non- compl iance with the PAMA obl igati ons , the not granti ng 

24 the extens i on f o r those , and then everythi ng that came 

25 after that . 
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1 And you can see tha t they fully appreciated the 

2 rami fication o f their non- compli ance way back before the 

3 Treaty even entered i nto force . 

4 When I look more pa rticularl y n ow at the 

5 prescription period, and how all o f these--and before I go 

6 o ff on that , I wi l l j ust t o be clear, that was wi th 

7 respect to our arguments with regard t o the 

8 non- retroact i vity pri nciple which preclude Claimants ' fair 

9 and equitable treatment and expropriation claims whereas 

10 the prescri pt i on peri od violations precl ude both those 

11 unfair treatment , expropriation, as wel l as their 

12 deni al - o f -j ustice claim, which i s why I d i dn ' t speak about 

13 the latter in the former series . 

14 So , speaking about the prescripti on peri od, as 

15 Mr . Hami l t on noted, the prescription cut - off date i s 

16 November 13 , 2013 . And just a simpli sti c way t o look at 

17 this is that Renco f i led its Notice of Intent in this 

18 proceeding on August 12 , 2016 . So, i n accordance with the 

19 Treaty , i t would have been entitled to fi l e a Notice of 

20 Arbi trati on 3 months after that, in needs to wait month s, 

21 so that would have been November 13th . 

22 Excuse me . That woul d have been November 13th, 

23 2016 , but at that poi nt in time, the Parti es dec i ded that 

24 they were goi n g t o engage in the consultations , they had 

25 the Fra mework Agreement . So , essenti al l y , although Renco 
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1 coul d have f iled and then the Parti es coul d have agreed to 

2 suspend the arbi trati on during that peri od of time, 

3 instead they sai d, "Okay, hold off f i ling but we won ' t 

4 count it agai nst you ." And so , when they filed their 

5 Noti ce of Arbi tration eventual ly in October 2018, the 

6 Parties had agreed that the prescri ption period i s as o f 

7 that earl ier date o f November 13 , 2016 . 

8 So , when you l ook here the addi t i onal acts and 

9 facts that occurred between the Treaties entry into force 

10 and the prescripti on cut - o ff date are the foll owi ng , and 

11 this is where, as I mentioned earl i er , where DRP asked f or 

12 the additional extension and i t ' s denied, then DRP closes 

13 La Oroya, stops operati ng La Oroya, the PAMA deadli ne 

14 expi res . The DRP is p l aced into bankruptcy . MEM asserts 

15 its credi t . DRP opposes MEM ' s credit . 

16 And then you have the INDECOPI Tribunal 

17 recogniz i ng MEM ' s credi t, and then the DRP creditors vote 

18 to l iquidate La Oroya--excuse me , DRP . And you have a 

19 local court proceedings where the Court upholds the 

20 INDECOPI Tribunal ' s recognition o f the MEM ' s credit , and 

21 then you have the prescription cut- o ff date . 

22 And you can see here, when you compare what Renco 

23 f i led in the First Arbi tration , Renco I, on fair and 

24 equi table treatment and expropri ati on is exactly--excuse 

25 me, with respect to fa i r and equitabl e treatment, i t ' s 
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1 nearly identical to what t hey f i led i n thi s case , and that 

2 s h ows t hat it is p r ecluded by the p r escription period . 

3 The only ch a nges they made were t o t ake ou t one paragraph 

4 wh ich is now part o f t he Cont ract Case and to erase a 

5 couple o f f ootnot es that have dat es i n them and then some 

6 non- substantive editori al changes . 

7 An d you can see t hat there i s really no debate 

8 because Ren co concedes t hat they ackn owl edge that both 

9 t he ir fair-a n d - equ itabl e -treatment c l aims and t heir 

10 expropr iation c l a i ms have not changed f rom the Firs t 

11 Arbitrati on unt i l t h i s one , a n d t hey instead say that 

12 because those c l a i ms , i n t heir view, were timely , did not 

13 r u n a f oul of the p r escript ion per iod when they fi led 

14 Renco I that, t here f ore , t hey s houl d be deemed t i mely i n 

15 t h is case . An d that is thei r argument. Their argument is 

16 not--they don' t even try becau se t hey cannot show that 

17 t hese claims are not t i me- bar red pursuan t to the 3- year 

18 prescription period . They a r e . But t hey are asking thi s 

19 Tribunal t o i gnor e t he Treaty ' s expr ess language , the 

20 t i me--the p r escript ion per iod, and i n stead to grant some 

21 sort of an exception to allow them t o brin g t heir clai ms 

22 on the bas i s that when t hey brought thei r claims i n 

23 Renco I , that t hey were timely then. 

24 An d I' m goin g t o talk about t hat in just a moment 

25 because they do that on the bas i s of t wo theories . One is 
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1 that the prescri ption period was suspended when they fil ed 

2 Renco I, and the second is o n an abuse - of- right s theory . 

3 So , I wi l l r evert t o that in j us t a moment ; but, before I 

4 do that, I wil l just address the denial-of-justice claim . 

5 And the disputing parties a l so agree with r espect 

6 to the interp lay between denial o f justice and the 

7 prescription period that, whil e a l egal l y distinct inJury 

8 can give rise to a separate l i mitations period, a 

9 continuing course o f conduct, o f course , cannot renew the 

10 l imitat ions peri od, and you saw t h i s also in the Cor ona 

11 Materials Case that I discussed earlier where t he Clai mant 

12 in that case raised a denial - of-justice c la im on the basis 

13 that their denial o f a license was not reconsidered, and 

14 they claimed that was on a denial o f justice . And t hat 

15 Tribunal rejected t hat allegation claim and said that the 

16 exhaust ion o f local remedies wil l not g i ve rise to a 

17 legally distinct in j ury unless the institution to whom 

18 appeal has been made has committed a new breach . 

19 So , you need to have an independent breach by the 

20 judi ciary in order to claim a denial o f justice , and it 

21 cannot s imply be a c laim t hat ext ends the time perio d 

22 wi thout the suffering o f a legal ly d i sti nct injury ari s ing 

23 ou t o f that c laim. 

24 Here, Renco has not even alleged that it has 

25 s uffered any distinct injury o r breach ari sing from 
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1 e xhaust ion o f remedies as to the MEM' s credit . And as I 

2 ment i oned earl ier, you fi r s t had t he I NDECOP I Tri buna l 

3 t hat recognized MEM' s c r edit-- thi s i s c l early be f o re , 

4 earl i e r --the n you have a cour t that recogn izes t he credi t . 

5 And t hen what do yo u have within t he t ime per i od? You 

6 have here i n November 3 r d , 2015 , Renc o says t hat the 

7 Supreme Court s ummari ly rejected DRP ' s appeal . But t hey 

8 say t he appeal l acked clar i t y a nd p r ecision ; a nd that wi t h 

9 t he Supreme Court ' s re j ect i o n, DRP e xhau sted all local 

10 remedies under Peruvi a n law agai nst the MEM credi t, a nd 

11 t hat this , therefor e , c onstitutes a deni a l of j us t i ce . 

12 The onl y o t her allegat i o ns wi t h respect t o t he 

13 acti o ns of the Supr eme Court i s , agai n, c halleng i ng t he 

14 very under l yi ng the reco gn i tion o f the MEM' s c r edi t . They 

15 said the credi t the MEM asse r ted i n DRP ' s ban kr upt cy i s 

16 patently absu rd . And ther efore no one wou ld uphold t his 

17 credi t , a nd t he judicial r eason i ng i s i ncoher e n t that i t 

18 has t o be expl a i ned by i ncompet e nce o r i mproper b i as , a nd 

19 t hat c o nst i tutes a deni al of j us t ice . 

20 But two ot her adj udi catory bo d i es had a l r eady 

21 recogni zed the MEM ' s credi t befor e thi s t i me . 

22 So , here what you can see again, you have t he 

23 bankr uptcy , you have i ni t i ally a ban k r uptcy commiss i on, an 

24 INDECOPI Bankrupt cy Commiss i on, t hat r everses t he c r edi t , 

25 b u t t hen that goes to the INDECOPI Tri b unal t hat accept s 
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1 t he cred i t, i t up holds it . You go t o t he Fourt h 

2 Admi n istrat i ve Court wh ich upho l ds the cred i t . Then you 

3 have the prescri ption cut- off dat e , a nd you have the two 

4 other courts , t he Superior Court o f Lima , about whi ch 

5 Renco doesn ' t even mention, a nd t he Supreme Court , both o f 

6 wh ich upho l d the c r edit . 

7 And here , revi ewi ng the cor rectness--i f you cou l d 

8 j ust go back to the pri or slide--revi ewi ng the cor rectness 

9 o f that Deci s i on , t he upholding o f the cred i t, t hat woul d 

10 i nvolve revi ewing t he p r e time - bar conduct because t he 

11 credit was a l ready upheld . I t was a l r ead y i n t he 

12 bankruptcy proceeding that' s goi ng on . They recogn ized 

13 t he MEM' s c r edit . It ' s upheld . They ' re acti ng on t he 

14 bas i s o f that credit . The c r edi t ors are voti ng . 

15 Everything a l ready has happened . They ' ve al r ead y suffered 

16 a n y har m that t hey ' ve suf fe r ed because o f recogni t i on o f 

17 t hat c r edit . One cannot lat er l ook a t these Court 

18 Deci sions a nd look at the so - cal led " correctness " of those 

19 court decis i on s under the guise o f a den ial o f j u stice 

20 wi t hout rul ing on t he p r e - act --the ear l i er acts a nd f acts . 

21 And i t would be r eall y aki n t o t he case o f --say 

22 i n the case o f a n expropri a t ion whe r e a municipal i ty , fo r 

23 i n stance , takes some propert y . And i magine t hat the 

24 Cl a i mant i n t hat case doesn ' t i mmedi a t e l y even c ha l lenge 

25 t he t a k i ng . I t ' s in arbit rat i on , i t doesn' t chal lenge 
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1 it--but l ater it goes to court , it chal l enges the 

2 expropriati on and it loses, a nd it appeals and it l oses , 

3 and its appeal i s during tha t t i me frame . If that 

4 Cl a i mant woul d l ater bring a denial-of- justice case , to 

5 c hal lenge the expropriation, that ought to be time- barred . 

6 That should be time - barred . The expropriation occurred 

7 earl ier, a nd jus t because that Clai mant c hose t o bring a 

8 court case later to challenge that expropriation shoul d 

9 not restart a c l ock . They didn ' t suffer any addi t i onal 

10 injury after bri nging that court case pursuant to the 

11 expi rati on . Their injury was suffered earlier . They 

12 can ' t make it t i mely by turning it into a 

13 deni al - o f -j ustice claim . By turning their expropri ati on 

14 into a deni a l-o f -j ustice claim they can ' t make thei r claim 

15 t i mely . They can ' t do that unless the Court itself d i d 

16 something i ndependently, independent from the 

17 expropriati on, to give rise t o the denial - o f - justice claim 

18 that caused them damage . 

19 And that, in f act, is what happened in the 

20 Berkowitz Case ; r i ght? That ' s why in that case , the 

21 Tribunal says, there, the expropriati on was time- barred, 

22 but later there i s a court decision that sets compensati on 

23 f or that expropriation . The Tri bunal says, "Okay, if you 

24 want to chall enge the amount of compensati on through a 

25 deni al - o f - justice claim, you can do that because that 
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1 d i dn ' t exist be f ore . But to the ext e n t you wan t t o 

2 c h a l lenge the expropriat ion , you can ' t do that . You can ' t 

3 do that through the back doo r o f a den ial - o f - justi ce 

4 c l a i m. To the extent you wan t to challenge even the del ay 

5 because you h ave to give prompt, adequate and e ffect ive 

6 compensation. " But i t wasn ' t prompt compensation . This 

7 took years a n d year s , they sai d you can ' t do that through 

8 t he back door o f a deni al - of-j us t ice claim because you 

9 a l ready suf fered that earlier. It had been a lon g t ime 

10 be f o r e t hat Court Decision came down and awarded you 

11 compensation. And so , i f you wanted t o c hallenge that 

12 delay , you s h oul d have done that ear l ier , even t h ough i t 

13 was n ot i n the gui se o f a de n i a l - o f - j ustice claim a n d the 

14 gu ise o f a n expropr iati on clai m but you d i dn ' t do that a n d 

15 you can' t do i t throu gh the back door o f a 

16 deni al - o f-j ustice claim . 

17 But the r e i n that case t he Court had done 

18 somet h i ng that was i ndepende n t , t hat was di f fe r e nt from 

19 what had happened be f ore . Again, they provided the exact 

20 amount o f compen sat ion so they coul d chal l enge on ly t hat 

21 amount o f compen sat ion . Her e , this Court didn ' t do 

22 a nythin g d i f f eren t . Al l i t d i d is i t ' s uphold ing the 

23 credit . They don ' t su f fe r a n y addi t i onal inJ u r y as a 

24 resu lt--independent i n J ury as a r esul t o f these court 

25 cases . And t hat ' s wh y t hey can ' t turn their expropr iat i on 
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1 c l a i m into a den ial - o f - j ustice clai m t hrough the back door 

2 by j us t l atching on to a lat er- i n - time court case . 

3 And you can see , I wi l l j ust brief ly discu ss t wo 

4 other cases where den ial o f justice also were not deemed 

5 to be--wer e deemed to be t ime- bar red . 

6 You can see again j us t - - t here the Claimant fi led 

7 t he Mot ion for Reconsideration f or the den ial o f its 

8 l i cense and just because t hat lasted it wasn ' t responded 

9 to , t he Tribuna l said, " No , you can' t bring a 

10 deni al - o f-j ustice claim, t he r e was no val i d basis f or 

11 treat ing the al l eged denial o f j ustice as distinct from 

12 t he non- i ssuance of the envi r onmental l i cense , j ust l i ke 

13 here , t her e was no bas i s fo r t r eati ng t he alleged deni a l 

14 o f j us t ice as d i stinct from the upho l ding o f the MEM 

15 credit wh ich had been upheld f or years previously ." 

1 6 PRES I DENT SI MMA : May I briefly i nterr upt you . I 

17 see under Sli de 66 , I see i t says --it speaks of Corona 

18 Mater ials . Does that have any mean i ngs , or is it j ust an 

19 abbreviation i n your fi ling, o r what ? Corona Material s 

20 Ti meline becau se the ter m "Corona " came up a little lat e r; 

21 r i ght ? I s that a t echn ical t e r m? 

22 MS . MENAKER : The name o f the case , the name o f 

23 t he Claimant i n that case was Cor ona Materials . 

24 PRES I DENT SI MMA : No , no , just I see on the 

25 t i meline on your Slide sixty- - I t h i nk it ' s Slide 66 - -
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1 MS . MENAKER : Yes . 

2 PRESIDENT SIMMA : --the page number is hard to 

3 see . It says--speaks just the headli ne is "Corona 

4 Materials Timel i ne ." I just wonder what " Corona" means in 

5 that regard here . 

6 MS . MENAKER : It ' s just the timel ine o f events 

7 that occurred in that case, Corona Materials versus 

8 Domi nican Republ ic . 

9 PRESIDENT SIMMA : Okay . Thank you . 

10 MS . MENAKER : Does that answer your questi on? 

1 1 PRESIDENT SIMMA : Yes . 

12 MS . MENAKER : So , in that case, again l i ke ours , 

13 the Tribunal f ound that the a l leged breaches of the 

14 a l leged denial of justi ce , it related to the same theory 

15 o f l iabi l ity as the earlier t i me- barred c l aim . 

16 And you see the same thing i n ATA versus Jordan , 

17 where there you had a commerci a l Arbi tral Award . And in 

18 that case--if you go back to one s l ide, p l ease--you have a 

19 commercial arbitration between ATA and a State- owned 

20 company regarding potential--regarding l iability for the 

21 fai l ure of a di ke . And ATA is f ound not to be l i able for 

22 that , and part of their counterclai m is upheld . And then 

23 the counter- party t o that commercial arbitration f i les a 

24 case in court in Jordan to annul that award, and that case 

25 is filed before the entry into f orce o f the Treaty . 
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1 So , the Court doesn ' t rule on that ann u l me n t 

2 un t i l a f ter e ntry into fo r ce . And the Court actua l ly then 

3 does a n nu l the Awar d . Also , Jordania n l aw p r ovided t hat 

4 i f a n awar d i s a nnul l ed, aut omaticall y the a r bitration 

5 c l a u se i n the under lying contract i s simi l arly 

6 exti nguished, a nd so t he Claimant b r ough t a claim, and the 

7 Tribunal found that the Claima n t coul d not challenge the 

8 a n nu lment of the Award because the d i spute over the 

9 val i di t y o f t hat award pre - dated t he entry i n to f orce o f 

10 t he BIT . 

11 And then t he on ly r eason they were able t o bring 

12 a c l aim regarding t he exti ngui s hme nt o f t hei r r ight to 

13 arbi t rate because t hat t hey d i d not suffer that l oss until 

14 t he Court rul ed becau se the legi slat i on itself had not 

15 appl ied to their particular Arbi t rat i on Cl ause , a nd t hey 

16 woul d not have suf fered that l oss until t he Court of 

17 Appeals actual ly a n nu l l ed that Ar b i t ral Award and, 

18 t hereby , ext i nguished thei r r i ght to arbitrat e . 

19 And again , i f you look at what t hat Tribunal 

20 expl ained there holdi ng i n t he f ol l owing manne r, they said 

21 agai n t hat the Claimant i n t hat case , j ust l i ke the one 

22 here a nd just l i ke t he Claima nt in Cor ona Ma t e r ials a nd 

23 Berkowi tz , they wer e at t empt i ng t o present a deni a l o f 

24 j u stice as a n i ndependen t viol ation , but that wou ld f a i l 

25 because the occurrence is par t of a dispute which 
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1 originated be f ore t he p r oper date be f ore the date i n 

2 quest ion . 

3 So , now, fina l ly, I want to go back to Claimants ' 

4 real ly last argumen t , which is , despi t e t he fact that i ts 

5 c l a i ms c l ear l y a r e t i me- barr ed by the 3- year p r escript i on 

6 peri od, they nevert heless say that they s hould be able to 

7 proceed becau se that s u spension, t hat prescri p t ion peri od 

8 s h ou ld be suspended, f o r t he e ntire durati on of basicall y 

9 t he Renco I arbi t rati on . And they--essentially the 

10 essence of their clai m is that , becau se t hese clai ms 

11 a l legedly--a n d thi s i s t a k i n g , putt ing as i de the 

12 non- r e t roact i vity pri nciple , but putting aside t he 

13 objecti on s based on that, but they ' r e sayi ng because these 

14 c l a i ms woul d have been t imely wi t h r espect to t he 

15 prescri ption peri od, had we brought them i n Renco I , you 

16 s h ou ld take t he dat e o f our Not i ce o f Arbi tration i n 

17 Renco I a nd count t he 3 - year p r escri p t ion per iod from that 

18 date . 

19 An d so , l et ' s look f i r s t a t t he f act t hat t hat 

20 s i mply is i r reconcilabl e wi t h the l a nguage of t he Treat y 

21 here because i t i s c l ear t hat a clai m is only submi t ted t o 

22 arbi t rati on once a Noti ce of Ar bitration, wi t h a l l o f i ts 

23 prerequisites , i ncludin g a val i d wai ver , i s filed . An d 

24 it ' s from the dat e o f the Not i ce o f Ar b i trati on that the 

25 3- year prescri pt i on period s t a r ts to r un . 
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1 So , Art i cle 10 . 18(1) , f or instance , says " n o 

2 c l a i m may be submi t ted t o a r b i t rati on i f the 3- year pe r i od 

3 has lapsed ." The other a r ticl es make it clear t hat by 

4 s ubmitt i n g a clai m to a r b i t r at i on, what is mean t is 

5 s ubmitt i n g a Not i ce o f Arbitra t i on that complies wi t h a l l 

6 o f the precondit i on s t hat a r e set f ort h i n the Treat y , 

7 wh ich means you need to , fo r i n s t a n ce , provide a Not ice o f 

8 I n ten t 90 days be f ore the submi ssion o f a claim to 

9 arbi t rati on . 

10 So , j us t like a clai mant, if t he time 

11 prescri ption peri od was runnin g out , a claimant cou ld n ot 

12 s i mply s k ip over the Not ice o f Inten t , i mmedi a t e l y fi l e 

13 its Not ice o f Arbi t rati on and say , "Wel l , it counts f rom 

14 t he dat e o f t he Not ice o f Ar b i t rati on , we didn ' t have t i me 

15 to wai t the 90 days ." You can ' t do that because that 

16 Noti ce o f Ar b i tration i s n ot val id . The Clai m has not 

17 val i dly been seen submi t ted t o Ar b i t rati on of t hat date 

18 because i t was not accompanied by a Noti ce of Intent 3 

19 months ear l i er . 

20 The same t h i ng f or a waiver, i f you submi t a 

21 Noti ce o f Ar b i tration with a de f ect i ve wai ver, t hat c l a i m 

22 has n ot p r operly been submitted t o arbitration, a nd 

23 t here f ore the 3- year prescript i on period does not run from 

24 t hat date . 

25 That ' s made quite clear by the Renco I Tri bun a l, 
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1 i n c l udi ng by the Renco I Tribunal because , i n its holding 

2 i n the Par t i a l Awar d , it stat es t hat its submiss i on o f a 

3 val i d wai ve r i s a condit ion a n d limi tati on on Peru ' s 

4 consent to arbit r a t e , a n d that ' s precisely what' s set 

5 f orth very e xpressly i n the Treat y . And, there f o r e , that 

6 leads t o a c l ear timi ng issue becau se , if no compli ant 

7 waiver is served with a Notice of Ar bitration, Pe ru' s 

8 o ffe r t o arbi trat e has n ot been except ed, there ' s n o 

9 arbitrati on agreement , and t he Tribunal is wi thout 

10 a u t hori ty whatsoever . 

11 So , one cannot suspen d t he p r escript ion per iod, 

12 as Renco has as ked you t o do because t hat is not on ly 

13 contr a r y t o t he e xpress terms o f t he Treaty as I have just 

14 s h own becau se a Cl aim i s n ot submitt ed to arbit ration 

15 un less you have a Notice o f Arbitration t hat comport s with 

16 a l l o f t he preconditi on s o f s ubmiss i on to a claim, and the 

17 Contr acting Part i es also agr ee in that regard becau se the 

18 l i mita t ions peri od, that t h r ee - year l imi tations period i s 

19 c l ear and r i g i d , i s not sub j ect t o s u spension or a n y other 

20 qua l i fi cation. 

21 Now , Renco argues t hat whi le it would accor d with 

22 t he ob j ect a n d purpose o f p r escript i on periods gene r a l ly 

23 i f we wou ld s u spen d or i f this Tribunal would suspen d the 

24 prescri ption peri od, but again the ob j ect and purpose o f a 

25 treat y cannot overr ide t he expli cit l anguage of the 
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1 Treat y . In f act , t he o rdinar y words o f t he Treaty have t o 

2 be read i n accordance wi th t he object a nd pur pose . It ' s 

3 not as i f you read t he ordinary words o f a t r eaty a nd then 

4 you overri de them with what you perceive to be t he ob j ect 

5 a nd pur pose o f the Treat y . 

6 An d the l i mi tat ions peri od--again, i t ' s wri tten 

7 i n plai n t e r ms , i t doesn ' t conte mp l ate suspen s i on o r 

8 tol l i ng--a n d even if i n a par t i cular claimant ' s 

9 perspecti ve t hey may deem i t to be un fa i r or a r b i t rary, 

10 a l l prescr i pt i on peri ods at some point become arbi t r ary if 

11 you ' r e one day over or above the l i ne . One can always 

12 argue t her e h as t o be a cutoff somewhere , but t hat i s n o 

13 reason to d i sregard a p r escrip t i on per iod, a nd t hat is 

14 because they do ser ve a val i d purpose because t hey ' r e a 

15 legi t imate legal mech a ni sm t o l i mit the proliferat i on o f 

16 h i stori c c l a i ms . 

17 An d again , even if one wou ld f i nd that i t doesn ' t 

18 serve a part i cul ar object a n d purpose i n any part i cular 

19 case , one can a l ways argue i f you a r e on one s ide o r the 

20 other, but you can ' t overr ide the e xp r ess ter ms of t he 

21 Treat y b y i mpos i ng upon i t o ne ' s own subjecti ve v i ew of 

22 what i t regards t o be a more val id ob j ect and purp ose than 

23 one o f t he c l ear objects and purposes , whi ch is set f o r th 

24 r i ght t her e . 

25 Now , Renco also argues , well, l ook at muni cipal 
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1 law regime . There are so ma ny that do al l ow you t o 

2 suspend the prescription period or a l low you to tol l a 

3 statute of l i mitations under certai n circumstances . For 

4 instance, when the defendant o r the Respondent is aware o f 

5 a Cl aim and they say and tha t ' s the case here, we were 

6 aware o f the Claim because it had been brought in Renco I . 

7 But again , n one o f that jurisprudence is applicable here 

8 at all because domestic law just s i mply doesn't apply, and 

9 it certai n l y can ' t supersede the express requirements . 

10 And i f you go back one sl i de , please, the Treaty 

11 is clear that what appl ies here, what the Tribunal mus t 

12 appl y is the Agreement itself a nd on l y applicable rules o f 

13 internati on a l law, not internati onal law that overrides 

14 the express terms o f the Agreement, and certainly not 

15 muni cipal l aw . 

16 The Tri bunal , for instance , again in Corona 

17 Materials versus Domi n i can Republic also said there very 

18 expressly that munici pal law cannot be considered as part 

19 o f the law appl i cable to the examination o f the time - bar 

20 objecti ons, and the Treaty the Tribunal in Feldman versus 

21 Mexi co--again, that's under the NAFTA--has the same 

22 3--year prescripti on period--the Cl a i mants there a l so 

23 tried t o rely on many domestic l aws that allowed t oll i ng 

24 o f statute o f l i mi tations , a nd the Tribunal properl y 

25 rejected that--noting, o f course , there are other systems 
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1 i n which you can tol l o r you can s u spend prescr iption , 

2 statute of l i mitation s . 

3 But the Treaty, t he NAFTA, i n that r egard and 

4 here the same e xact provision in t his Treaty adopt s t he 

5 receipt of the Notice of Arbit r a t ion r ather t han a n y other 

6 previous statute a t the c r i t ical point i n time t hat stops 

7 t he r unni ng o f the statute of l i mitation s . And, in t his 

8 regar d , the Treaty agai n is a lex special i s t hat ' s t o 

9 perceive prin ciples o f int e rna tional law . And even apart 

10 f rom that , even if it didn 't--a n d it certainly does --Re n co 

11 has n ot even shown t hat i t s abuse theory i s a general 

12 prin ciple of i nternational law . A general p r inci p l e of 

13 law r equires a cert a i n level of r ecognition and a certai n 

14 level o f consensus as to t he conte nts o f that pri ncipl e . 

15 Abuse , on t he other h a n d , does not sat isfy t hose 

16 criteria. 

17 It ' s , moreover , sub j ect to a very high thresh o l d 

18 to show an abu se of right , a nd it' s very, ver y rar ely 

19 appl ied . As you can see from these different sources , 

20 i n c l uding one commentin g on the Statute o f the 

21 I n ter nati on a l Court o f Justice noti ng t hat abuse has to be 

22 r i gor ous l y prevented, and the threshold is qui t e h i gh a n d 

23 qu ite poss i b l y exacti ng . And it's on ly i n very 

24 e xcepti on a l c i rcumstances that any t ribunal would appl y 

25 abuse t o d i savow a Party o f its r ights . 
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1 An d , i n this regard, invest ment tribun a l s have 

2 appl ied abu se t heor ies t o Clai mants ' misconduct; 

3 essen t i a l ly, when a claimant has tri ed to take advan tage 

4 o f a t r eat y to whi ch it has n o right . And essent i ally, it 

5 has appl i ed where a claimant has reconstituted itself 

6 unde r t he l aw o f a nother coun t r y i n o rder to gain 

7 p r otect ions o f a t r eaty to whi ch it ot herwise wou ldn' t 

8 have had access t o , and gene r all y speaki ng i t was afte r 

9 t he measure i n conte n t i on had a l r eady occurred o r afte r a 

10 d i spute had been r easonably fo r eseeable . 

11 So , a d i spute ari ses , the Cl aiman t doesn ' t have 

12 a n y t reaty r i ghts , b u t t hen it r uns a nd recon s t itutes 

13 itself unde r a d iffe r e nt law a nd b rings a treat y c l aim, 

14 a nd t hat is contended to be a n abuse o f r i ght . Qui t e 

15 fra nkly , i n many of those cases , t here wou l d be a l ack of 

16 j u r i s diction as well . 

17 He r e , i n any regard, the abu se t heor y does not 

18 appl y as a matte r o f law , as we ' ve s h own, because there is 

19 a lex speci a lis her e , a nd they have not s h own--Renco has 

20 not shown that about o f a gene r al p r i n c i p l e o f law t hat 

21 woul d apply i n thi s case or i n a n y case . But r egardless , 

22 on a f actual bas i s , i t simply doesn ' t appl y . Ren co argues 

23 t hat we--that Pe ru abused i t s r i ghts becau se i t d i d not in 

24 a t i mely ma nner r aise i t s ob j ection s as to Renco ' s wai ver, 

25 a nd it contends , h a d it done so , it asks the Tribunal t o 
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1 take as a matter of f act t hat Renco i mme d i ately wou l d have 

2 corr ect ed the defects i n i ts wai ver , and then even i f the 

3 Cl a i m--it wou l d have cor rect ed the defects i n its waiver 

4 a nd t hen they woul d not have a n y t i me problems , 

5 prescri ption time prob l ems , its Clai m woul d have been 

6 t i mely . 

7 So , obvi ous l y t hat ' s a lot of accept i ng thei r 

8 i nfe r e nces wi th no i nfl uential bas i s , a nd on a ve r y 

9 t h reshold i ssue --

10 PRESI DENT SI MMA : Ms . Menake r, e xcuse me--

11 MS . MENAKER : The fact is that Peru d i d 

12 d i l i gen t l y r a i se a nd pursue its t reaty- wa i ver ob j ect ion in 

13 t he fi r st Re n co a r bitrat ion that Renco ' s arguments r est on 

14 t h is f aul t y p r emi se that we we r e lat e i n ra ising them, a nd 

15 t hat caused t hem p r e j udi ce becau se then b y the t i me t he 

16 Tribunal deci ded the wai ver ob j ecti on and they had t o f i le 

17 a new arbi t r ation, t he i r clai ms wer e t ime- b arred. 

1 8 PRESI DENT SI MMA : Ms . Menake r ? 

1 9 MS . MENAKER : Yes . 

20 PRESI DENT SI MMA : I thi n k your t i me is up. I d id 

21 my own t i mekeepi ng . I hop e I ' m under t he con t r o l of 

22 Mart i n , but I t hink Mr . Hami lton started at 1 5 : 22 after 

23 a l l t he i n terrupt i ons a nd p r oblems wi t h t he Spani s h, so 

24 p l ease wi nd u p , o kay? 

25 MS . MENAKER : Sur e . I wi l l do so i n j us t a f ew 

Realtime Stenographer 
David A. Kasdan, RDR-CRR 

Worldwide Reporting, LLP 
lnfo@WWReporting.com 



Case No. 2019-46 & 2019-47 

Page 165 

1 mi nutes . I ' m ve r y s hort . 

2 Mr . Hami l t on went t hrough the chronology on the 

3 waiver , a nd so you have that here , but I would j u st point 

4 ou t t wo thi ngs . First is that the Tribunal i n t he Ren co I 

5 Case was n ot even constituted--if you go back one slide , 

6 p l ease--was n ot constituted unti l April 2013 , whi ch a l so 

7 expl ain s wh y the r e is that gap . But again, i n t he very 

8 f i rs t t ime when we raised a n i ssue as to scope o f the 

9 mandatory wai ver , we raised a n i ssue as to the scope , a n d 

10 we said i t doesn ' t --the p r oblem was i t doesn ' t wai ve other 

11 proceedings wi t h respect t o the same measure . They we r e 

12 certain ly put on noti ce . 

13 But also , back when the Tr i bunal does f i nally 

14 agree t o hear t he wai ver obj ect i on as a prel i minar y 

15 quest ion under the UNC ITRAL Ru les , i t was Renco that then 

16 sought recons i de r a t ion o f that Deci s i on . They f ought 

17 tooth and n a il not to have t h i s ob j ect ion heard 

18 prel imi nar i ly . 

1 9 So , i t r eal l y lies i l l in their mout h now t o come 

20 back a nd say we d i dn ' t r a i se i t early e n ough, when at 

21 every j un cture they f ought us n ot to have thi s ob j ecti on 

22 heard . 

23 An d as we said, we had n o obligation t o even 

24 raise i t until our Counte r - Memorial on the merits , whi ch 

25 woul d have happened way afte r a l l of t hese events , but we 
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1 took the init i a t i ve to keep r a i s i ng i t as Prel i mi n a r y 

2 Objecti on a nd a s ked the Tribun a l to he ar i t as s u ch . 

3 Now , Renco , t he Tr i b unal , as you will s e e , 

4 specificall y he l d t hat i t was n ot abu sive f o r us t o rai se 

5 t he waiver ob j ect i on . And Ren co , of course , thei r 

6 objecti on i n thi s c a se r ests on t heir a sserti on that we 

7 had act ed abu sivel y i n Renco I . But look a t wha t the 

8 Renco I Tri bunal says , i t says : " Pe r u has sought to 

9 v i ndi cate i t s r i ght by r a i sing i t s waive r . I t has not 

10 abused its r i ghts , a nd i t does not accept the content i on 

11 t hat our wai ver i s tainted by--object i on i s t a i nted by a n 

12 u l ter ior mot i ve evade i t s du t y to a r b i t r ate Renco ' s 

13 c l a i m." An d the Tribunal didn ' t hold t hat i nvoki ng t he 

14 p r escri pt i on r equi r ement i n a lat e r p r oceed i n g woul d be an 

15 abuse . To wh at they said was that Pe r u again, we sought 

16 to v i ndicate our righ t , a nd i t woul dn ' t r u le out the 

17 poss i b i l i t y t hat i t might be f ound, but t he Tri b unal cou l d 

18 not preven t Peru from exer c i s i ng i n the futur e what it 

19 t he n cons i der s to be its legal rights . 

20 An d so , to the e x ten t that this dict a i n Renco I 

21 re f l ect s that t hat Tribunal ' s d i scomf ort was the 

22 consequen ces o f i ts own rul ings , t hat can ' t j usti fy havi n g 

23 t h is Tribun a l d i s r egard the Tr eat y ' s plain language 

24 because the r e was nothi n g abus i ve about rais i ng the wai ver 

25 objecti on i n Re n co I as well as n on - compl i ance wi th other 
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1 t h i ngs l i ke t he t i me bar i n Renco I, and ther e is nothing 

2 abusive about rai sing non- compli ance with the 

3 non- r e t roact i vity and tempor a l rest r i cti on s i n t his 

4 arbi t rati on . 

5 Now , Renco also , if we go t o Sl ide 85, they 

6 bas i cally a r e --the s l ide r ight be f o r e t hat , please- - Renco 

7 is wr on g l y presumi n g t hat Pe ru acted improper ly 

8 essen t i a l ly by not a l lowin g them to belatedly r emedy their 

9 de f ecti ve wai ver ; r ight ? Because Re n co , when t hey ' r e 

10 aski n g now whether you call it suspen sion o f the t i me 

11 peri od or whethe r you call i t r emedyi n g o f de f ect i ve 

12 labor, it ' s t he same t h ing . What they wan t i s t hey wan t 

13 t he Cri t i cal Date t o dat e back from thei r Renco I Noti ce 

14 o f Ar b i trat i on i n s t ead o f thei r Ren co I I Noti ce of 

15 Arbi t rati on . So , t he compliant wai ver was put i n place 

16 wi t h this Not i ce of Arbitr a t ion. 

1 7 An d i f the Tr i bunal were to deem that t he claim 

18 was submi t ted as of the date of t he earl ier Not ice o f 

19 Arbi t rati on, the one wi t h the defect i ve waiver , whet he r 

20 t h rough a suspen s i on t heor y or whether through a n abuse 

21 t heor y , that wou ld be a k i n t o stati ng t hat the Tr i bunal 

22 itself coul d requi r e a r espondent to accept t hat the 

23 Cl a i ma n t r emedy i ts de f ect ive waiver. 

24 Now , both Peru a nd the Uni t ed States were very , 

25 very clear that the discretion of whet her to permi t a 
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1 c l a i mant t o proceed direct ly to r emedy an ine f fective 

2 waiver l i es wi t h the Respondent, a n d a Tr i bunal cannot 

3 remedy a n i neffective waiver. And the date o f t he 

4 s ubmission o f a n eff ective wai ver i s t he date on wh ich the 

5 arbitrati on commen ces , and i t' s for the Respondent, a n d 

6 not t he Trib una l, t o waive any defi c i ency in that regar d . 

7 So , again, to t he extent that Renco is as king 

8 t h is Tr ibun a l t hrough either a seri ou s suspension o r abu se 

9 to consider t hat its original Not ice o f Arbi t rati on as the 

10 date from whi ch the prescr iption perio d s hould start 

11 r u nn ing that i s a k in to saying that the Tribunal has the 

12 power t o r emedy a de f ect ive waiver a n d not the Respondent, 

13 wh ich is contrary t o t he clear t r eat y language a n d also 

14 contr a r y t o t he e xpress agreement of t he Part ies t o t he 

15 Treat y . 

16 So , with t hat , I thank you f or your a t tention, 

17 a nd I wi l l c l ose . 

1 8 PRES I DENT SI MMA : Thank you , Ms . Menaker . 

19 This brings a n end, the p l eadin g o f the 

20 Respondent. 

21 I just n ot e t hat you had 8 minutes o f overt ime , 

22 so to say, whic h, o f course , the Cl a i man t can also make 

23 use o f i f it needs . 

24 Now we have a break f or 30 minutes , but we start 

25 agai n --a n d Marti n , p l ease help me wi th the t r ans l ation of 
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1 what I say into the other time zones . We start again at 

2 5:3 0 , Hague t i me, Munich time, which means? 

3 SECRETARY DOE: Which woul d mean 11 : 30 i n 

4 Washington, D.C. 

5 PRESIDENT SIMMA : Okay. Thank you very much. 

6 I wil l hear you again, see you again at 5:30. 

7 Thank you . 

8 (Recess . ) 

9 PRESIDENT SIMMA : Thank you very much . Thanks 

1 0 f or being back i n time. 

1 1 Before I give the floor to the Cl aimant, I g i ve 

12 the floor to Marti n f or a techni cal expl anation . 

13 Mart i n, go ahead . 

1 4 SECRETARY DOE: Just very briefly, I thi nk the 

15 expl anati on f or the i nterpretati on a udi o i ssue that we 

16 were experi encing earl i er was just the fact that you need 

17 to select the appropriate channel as between the Engl i sh 

1 8 or Spanish before making an intervention i n the other 

1 9 language there; otherwi se, it does interpret both as bei ng 

20 the same language and outputs both a udios equally . 

21 Neverthel ess, I think we can deal with that as soon as i t 

22 arises if we do have any further interventions that need 

23 to be interpreted into the o ther language. 

24 PRESIDENT SIMMA : Okay. Thank you , Mart in . So, 

25 can we go back to Mr. Kehoe . I thi nk he i s the one who 
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1 start s . 

2 MR . KEHOE : Yes , Mr . President. I 'm prepared to 

3 start . I was told that you had a few words t o say , so we 

4 don ' t vote our sli des out . We'll have them loaded r ight 

5 now . 

6 PRESIDENT SIMMA : Okay , go ahead . 

7 I have a nice- looking slide in front . 

8 MR . KEHOE : Okay, so I have control now o f the 

9 s l ides now , Mr . President . I ' m prepared to proceed . 

10 PRESIDENT SIMMA : Please go ahead, sir . 

11 OPENING STATEMENT BY COUNSEL FOR CLAIMANT S 

12 MR . KEHOE : Thank you . Mr . President, I'm going 

13 to s tay on thi s cover slide for j us t a coup le o f minutes 

14 and respond to someth i ng tha t we heard thi s morning that I 

15 hadn't origin al ly planned to address , but I will , so I'll 

16 perhaps take two o r three minutes from the eight that we 

17 got earlier today t o respond to some o f the environmental 

18 allegations t hat we hea rd at the outset . 

19 Cerro de Pasco f ounded the La Oroya mine back in 

20 1922 . In 1 974 , the Peruvian Government expropriated the 

21 Complex , a nd Centromi n , a St ate- owned o i l company, 

22 operated it until 1997 . So , f or over seven decades , Cerr o 

23 de Pasco a nd Centromi n contamina ted the soil in and around 

24 the Cit y o f La Or oya with heavy metals, i ncluding lead . 

25 In 1997, a complex and its surrounding areas was 

Realtime Stenographer 
David A. Kasdan, RDR-CRR 

Worldwide Reporting, LLP 
lnfo@WWReporting.com 



Case No. 2019-46 & 2019-47 

Page 171 

1 considered t o be one o f the most poll uted areas on t he 

2 e n t i r e p l a net . 

3 Now , t his is not just me saying i t . It i s 

4 documented by NGOs a nd other s . In the record o f this 

5 case , Exh ibi t C- 2 , is a n art icle f rom Newsweek i n 1994 

6 e n t i t led "How Brown i s My Vall ey? " , a nd I ' m going to quot e 

7 to i t for a mi nute . This is what Newsweek reported . It 

8 said : "Richard Kamp f i gur ed that he had seen t he wors t 

9 wastelands the mining i ndustry was able to c r eate , but 

10 t hat was before Mr . Kamp , an Amer ican e nv i ronmental ist a nd 

11 a speci a l ist on the U. S .-Mexican bor der , l aid eyes on La 

12 Oroya , home to Centromi n, Pe ru ' s b i ggest stat e mi n i ng 

13 company . Last month , as his car rat tled towards the town 

14 t h rough h i l ls t hat were once g r een , Kamp f ell si l e nt . 

15 Du sted wi th whit i sh powder, the barr e n h i l ls looked l i ke 

16 b l eached s kulls . Blackened s l ag lay in heaps on the 

17 roadside . At La Or oya , Kamp f ound a dingy cluste r o f 

1 8 b u i l dings under wheezing smelter smokestacks . Pi pes 

19 poki ng out o f t he Mantar o Rive r ' s banks sent raw waste 

20 escalat i ng into the r iver below . He sai d : "' this i s a 

21 v i s i on from hell. '" 

22 So , to address these hor r i f i c condi t ion , Peru 

23 deci ded to p r i vat i z e t he Comp l e x a nd r equi re a new owne r , 

24 a new I nvest or, t o i nstall n umer ous a nd e xpen sive upgr ades 

25 to cure o r hel p t o c ure this e nvironmental catast r ophe , 
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1 and yet no company woul d cons i der bidding on the Compl ex 

2 because of its environmental conditions and the potential 

3 l i ability associ ated with those conditions such as 

4 third- party c l a i ms , f or exampl e, o f i njury . So, as a 

5 critical inducement to encourage b i dders to cons i der 

6 purchasing the Complex t o enti ce Investors, Centromin a nd 

7 Peru agreed to share responsibil iti es f or the 

8 environmental conditi ons with a n ultimate purchaser ." 

9 The Claimant here, through its investment, took 

1 0 on this monumental task, and Doe Run Peru, the Investment, 

1 1 complied with its contractual obligations and made 

12 s i gnificant additional investments t o improve the 

1 3 conditions, the environmental conditions i n La Oroya . It 

14 completed 15 out of 16 environmental projects, spending 

15 over $300 mill ion in the process , and yet after spendi ng 

16 over $300 mill ion with only one project to go , a sulfuri c 

17 acid plant that would have greatly reduced additi onal 

18 pol l ution , Peru t ook measures t o treat thi s Investor ' s 

19 investment unfairly and inequitably and u l timatel y 

20 expropriated i ts i nvestment , and its courts denied it 

21 justice . So , Peru ' s State- owned mi n i ng company--Peru a nd 

22 its mining company created this environmental mess . And 

23 then in breach of its i nternational obl i gations , prevented 

24 the Investor fr om its efforts a nd its successful efforts 

25 to a very l arge degree before it was prevented them 
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1 f i n i shing them of fixing this environmental probl em . 

2 So , with that, I ' m going to turn to our legal 

3 argument here today . 

4 Mr . Pres i dent and Members o f the Tribunal, I am 

5 going t o address the f i rst poi nt that you see on the 

6 screen . Essenti a l ly we have three, as you heard from 

7 Peru , mai n poi nts . First , Renco ' s c l aims are not 

8 t i me- barred . 

9 Second, Renco ' s claims do not violate the 

10 retroacti v i ty principle , and you ' re going to hear from my 

11 partner Mr . Loui s Llamzon on that poi nt . 

12 And fina l ly, Peru did not invo ke the expedited 

13 revi ew procedure under Article 10 . 25 o f the Treaty in 

14 breach o f the Treaty , and you ' l l be hearing about that 

15 from my col league, Mr . Cedric Soule . 

16 So , moving to the first point, which I wil l be 

17 handling, that Renco ' s claims are not t i me- barred, there 

18 are three mai n poi nts here . The f i r s t one is the 

19 Cl a i mants submitted i ts Request for Arbi tration concerni ng 

20 the fair a nd equitabl e treatment and expropriation claims 

21 to Peru . And when it did that , it suspended the 

22 three - year l i mitations period under i nternational l aw . 

23 Secondl y, Respondents ' ob j ection to this FET 

24 c l a i m and expropri ati on at t h i s poi nt , and I ' ll explai n 

25 wh y , is clearl y a n abuse o f r i ght, a nd thi s provi des a 
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1 second reason wh y t he Tribunal shou ld reject Peru' s 

2 objections . And, fina l ly, Renco ' s denial - o f- justice claim 

3 is not t i me - barred . I deal with t hat separat ely even 

4 t hough t hese al l relate to t ime bar because Renco did not 

5 asser t a deni al - o f- j u stice claim in the fi rst Renco case . 

6 That clai m was not yet r ipe because Renco had not 

7 exhaust ed all o f its local r emedies yet . It had held out 

8 hope that the Court s mi ght fix the denial o f justice , and 

9 t h us Peru ' s objection, as you heard this morning , to the 

10 deni al o f j ustice is a diff e r ent objecti on than its 

11 objections t o f air and equit able treat ment and 

12 expropr iation . 

13 So , now movi ng to t he f irst poi nt , t he reason 

14 t hat the statute of l imitations in this case is suspended 

15 is because there i s no lex speci al i s . We heard thi s 

16 morning and t h is afternoon f r om counsel f or Per u that the 

17 Treat y expressly p r ovides that there is no suspens i on or 

18 tol l ing of a l imitati ons per iod, and t hat is simply 

1 9 incor rect , as I wi ll review it here . Second, because 

20 t here is no l ex speci a l is , we look t o international law , 

21 customary i nternational law and pri ncipal int e r national 

22 law . We ' l l start by obser ving the object and purpose o f a 

23 l i mita t ions peri od, and then we ' ll move on mos t 

24 impor tantly to the relevant and dispositive int ernat ional 

25 law which con f irms t hat limit a tion per iods a r e suspended 
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1 when a Party submi ts a claim to arbitration . 

2 So , I ' m going t o begi n with the fa c t that there 

3 is no lex speciali s . The Treaty does not address the 

4 question o f whether after fil i ng a c l aim timely the c l a i m 

5 may be suspended . 

6 You 'l l see on the sli de here the essence of 

7 Peru ' s arguments , and you heard it t oday, so I can move 

8 through thi s rel atively quickl y, is that the Treaty 

9 governs, and the Tribunal should not look to customary 

10 internati onal law . The Treaty supersedes General 

11 Principles o f Internati onal Law, and we understand that, 

12 and we d on ' t disagree, that if the issue here were lex 

13 specialis , then we probably woul dn ' t even be here , but 

14 it ' s not . 

15 Peru improperl y rests i ts case on lex special is 

16 because the overwhelming authori ty under i nternational l aw 

17 supports the Claimants ' positi on that l i mi tations peri ods 

18 are suspended upon f i l i ng of a clai m, especially one 

19 that ' s f i led timel y, as this one was, and no one d i sputes 

20 that it was f i led timel y . 

21 So , as a resul t, Peru i s compel led t o argue, 

22 incorrectly, that the Treaty i tself precludes suspens i on 

23 or tolling when it c l early does not . We heard it time and 

24 t i me agai n t oday . Nowhere in the Treaty does it address 

25 the question o f suspension o r t oll i ng , and I ' ll review 
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1 wi th you in a moment, the process , the gyrations that Peru 

2 goes through to make this argument . It merges and cobbl es 

3 together Arti cles 10 . 16 of the Treaty, whi ch relates to 

4 the submi ssion of a claim to arbitration, and then 10 . 18 , 

5 which deals wi th consent . They ' re two completely 

6 d i fferent i ssues . 

7 Peru argues that if the Tribunal finds that the 

8 conditi ons o f Respondents ' o r the Claimants '--yeah, 

9 Respondents ' consent to arbitrate are not met, it ' s as 

10 though the Investo r never filed the arbi tration i n the 

11 f i rst place , and this i s n ot accurate . Peru hasn ' t c i ted 

12 to any authori ty f or this novel proposition under 

13 internati onal law . We believe there is none . 

14 In fact , Peru did not meaningful l y raise this l ex 

15 specialis argument in i ts belated Memori a l on 1025 . 

16 Rather , Peru rai sed l ex speciali s f or the first time i n 

17 its March 26, 2020 , response to the short f our- page 

18 submission by the Uni ted States . 

19 And before goi ng to the substanti ve issue, I need 

20 to divert f or a second and make a poi nt on the procedural 

21 issue . 

22 The Uni ted States did not argue or suggest in i ts 

23 submission that the i ssue of suspens i on o f a limi tation 

24 peri o d is l ex special is . So , Peru t ook advantage of the 

25 submission by the Uni ted States and i mproperly f i led a 
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1 30- page b r i e f t hat was lar gely a repl y to Renco ' s 

2 Counte r - Memori a l , t ogether wi th 12 pages o f an appendi x 

3 f or a t otal o f 42 pages . This was a more lengt hy 

4 s ubmission than i ts ori ginal Memori a l wi t h lex special i s 

5 as a new argument, new exhibits , new legal authori ties , 

6 a nd t he Responden t mostly responded to Re nco ' s 

7 Counte r-Memori a l a nd f a r, f a r less t o t he comments by the 

8 Un ited States . 

9 The reason I say this , Mr . President, is that 

1 0 Peru d id this a fte r the Tribuna l re j ected Per u ' s r equest 

1 1 f or t wo rounds of bri e f ing . We didn ' t have t wo rounds of 

12 briefing , I partly because Peru fi l ed its Memor ial 17 days 

1 3 a f ter i t s hou l d have , but i n a n y event, we just have one 

1 4 round o f bri e f i ng , wh ich makes i t s s ubmi ssion commen t i ng 

1 5 on the U. S . s ubmi ssion an i mproper Reply, but obvi ous l y I 

1 6 need to deal with it , a nd so I wil l , so now back t o t he 

1 7 s ubst a nce . 

1 8 Pe ru f ocu ses heavily on t he contenti on that -- I 

1 9 seem to have l ost t he abili t y t o move t he sl ide . 

20 (Pa u se . ) 

21 MR. KEHOE : I don't know i f I need t o c l i c k on 

22 it . 

23 Ye a h, I got it back . Thank you . 

24 So , on Sl ide 9 , Pe r u focuses heavily , as we hear d 

25 t h is morn i ng , on the content ion t hat t he l imi tati on period 
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1 is a clear and rigid requirement t hat ' s not subject f o r 

2 prol ongation or ear ly qualification . Now , that' s Peru ' s 

3 posit ion . The United St a t es s t a t ed that , but again , the 

4 United States d i d not say that this i s l ex speciali s . 

5 Th is is the United States ' s position . But we know t hat it 

6 cannot be l ex special is because Peru ' s own conduct--as you 

7 heard t h i s morni ng--proves t hat t he r e can be a suspension 

8 or a p r o l ongation or a t olling of the arbi tration peri od 

9 because the Parties to t his arbitration , i n fact , did 

10 t hat . They reached agreement s to suspend and t o l l t he 

11 l i mita t ions peri od under t he Treaty duri ng the 

12 consult ation period that bot h counsel re f erred to today so 

13 t he Par t i es coul d t ry to pot ential l y work out t heir 

14 differences bef o r e Renco filed this a r b i tration . 

15 And Peru noted this i n its Memori al on 

16 Prel iminar y Objections where it says : " Indeed, i n 2016 , 

17 Renco r equested that Per u accept t hat t i me had stopped 

18 running f or purposes o f the t emporal r equi rement dur ing 

19 t he Fi r st Ar b i tration ." And l ater , the Parties entered 

20 into a Consul tation Agreement and the subsequent 

21 f ramework, and they agreed t o t empor a r i l y f reeze the 

22 prescription clock, and Peru has adjusted the Treaty date 

23 accor dingly . And t hey say again : "Among other thi ng , the 

24 Framework Agreement provided f or toll ing o f t he 

25 prescription period ." I f the Treaty were lex speci al i s , 
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1 t hey coul d not have done t hat. 

2 Sorry , I ' m j us t having t rouble wi th the s l ides . 

3 Pe ru sai d it agai n , we can see on Slide 10 . 

4 I ndeed--on Slide 11 , apologi es : "As noted above , the 

5 part i es e n ter e d into t he Con s u ltati on Agreement on 10 

6 November ' 1 6 and a Framework Agr eement on Ma r ch 14, 2017 , 

7 unde r whi ch t hey agreed to t empor a ril y tol l t he 

8 p r escri pt i on period . In parti cu lar , t hey agr eed t o wai ve 

9 t he i r r espect i ve r i ghts to assert a n y statute o f 

10 l i mi t a t ions , l atches or ot he r l i mitat i on s or de f e nse based 

11 on the passage of t ime . " 

12 So aga i n, i f the Trea t y t r u l y wer e a lex 

13 speci alis , a n d a n y type of f r eez ing o r tol lin g we r e s i mply 

14 not per mi t ted--a nd t he Treat y again i s between t he Uni t ed 

15 States a n d Peru , not obviously Peru a nd Renco - - t he n Pe ru 

16 woul d not have been ab l e t o e nte r i n to thi s Agr eemen t . 

17 But t he reason that Peru could a nd d i d agree to suspen d 

18 a nd t oll a n d f ree ze the s t a t ute o f l i mitation s is because 

19 doin g so is n ot lex specialis . 

20 Now , movi n g to Peru ' s specific argumen t on t he 

21 lex speci a l i s , to t he actual l a nguage o f the Treat y t hat 

22 a l so refutes Peru ' s newfound l e x special is agreement . 

23 Agai n, Pe r u ' s argume nt here , a nd we heard it bot h 

24 t h is morn i n g and then right at the e n d o f the 

25 present ation, because the Renco Tr i b una l f ound t hat it 
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1 lacked juri sdi ction under Arti c l e 10 . 18, i t is though 

2 Renco never s ubmitted a claim t o arbitrati on in Renco I, 

3 such that thi s Tribunal cannot consider the fact that 

4 Renco submitted its claim timely . 

5 You can see it here on the slide ; I don 't need t o 

6 read it . I wi l l note that we heard a hypothetical this 

7 afternoon , so whil e I'm on this sl i de I ' l l say it . 

8 Counsel sai d that Article 10 .1 6 has conditions to 

9 submission o f a c l aim . At least 90 days before submitting 

10 the Claim, the Claimant shall deliver a written Notice of 

11 Intent , and Renco did that . Provided s i x months has 

12 e l apsed sin ce the signi ng, the Clai mant may submit a 

13 c l a i m. 

14 And Number 4, a claimant shall be deemed to have 

15 submitted a c l a i m t o arbitrati on when the Claimants ' 

16 noti ce or request for arbitration referred to in Article 3 

17 is received by the Respondent . And Peru argued that i f 

18 the Notice provi s i on was not compl i ed wi th, for exampl e, 

19 then the Party would not have submitted--then the Clai mant 

20 woul d not have submitted its claim t o arbi tration . And we 

21 agree with that. If the notice provi sion is not compl ied 

22 wi th , then there would be no submiss i on to the 

23 arbitrati on--to a claim to a rbitration. 

24 And then counsel said, " and it ' s the same thing 

25 wi th waiver ," but it ' s not the same thing with waiver . 
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1 Wa iver is i n Art i cle 10 . 18 , a n d Art i cle 10 . 18 does not go 

2 to when a clai m i s s ubmi t t ed . Ar t i c l e 10 . 18 goes to the 

3 issue o f consent . 

4 So , the f act that t he Tribunal f ound in Renco I 

5 t hat Peru d i d not con sen t to the a r b i t rati on because the 

6 wr itt e n wai ver was technically de f ective does not change 

7 t he r eal i t y t hat Renco prope r l y submi t ted a claim to 

8 a rbi t rati on whe n i t did--and when i t did so under Ar t i c l e 

9 10 . 1 6 , t he statute o f l i mi tat i on s s t opped run n i ng unde r 

10 settled p r i n c i p l es o f i n ternat i on a l l aw , i ncludin g 

11 c u stomary i n ternat i on a l law, a nd we heard refer e n ces to 

12 mu n i cipal l aw--a nd I ' l l get t o this . 

13 The poi n t is that c i v i l i zed nations , most o f 

14 wh ich we a r e awar e , r ecogn i z e that , upon the fi l i ng o f a 

15 c l a i m, t he statute o f l i mi tat i on s i s suspende d , a nd t hat 

16 r i ses t o the l evel o f cust oma r y i nternational law . 

17 Part i es often s ubmi t a claim to a t r i bun a l that the 

18 Tribunal u l t i matel y con cludes that i s not subject to 

19 a rbi t rati on f or var ious reason s , i n c l ud i ng potent i ally 

20 j u r i s dict i on, but t hat does n ot mean t hat the Clai mant 

21 never submi t ted the Clai m to a r b i t r at i on i n t he first 

22 p l ace . 

23 One o f the condi t ions of con sen t is that the 

24 Cl a i m be s ubmi tted wi t hin thr ee year s o f when t he Clai man t 

25 f i rs t acqui r es knowledge , a n d Renco sati s f ied t hat 
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1 condition . 

2 A second and di f fe r e nt condition to consent i s 

3 t hat the Respondent mus t have r ecei ved a valid waiver , and 

4 t he Tribunal i n Renco I, by a ma j ority, f ound t hat Ren co 

5 d id not meet thi s condit ion or that it cou ld not 

6 un i l aterall y cure , a nd t hus Pe ru d i d not consent t o 

7 arbitrati on . But nothi ng in the Treat y s uggest s or 

8 remot ely states that a lack o f consent with r espect to a 

9 writ t en wai ver f a i lure implicat es in any way the legal 

10 a na l ys i s o f whether the s t a t ute o f l i mitation s is 

11 s u spended upon the t i mely submi ssion o f a claim to 

12 arbitrati on unde r Article 10 . 16 . 

13 So , through its lex speciali s argument, Per u 

14 improperl y attempts to import wor ds and notions i nto the 

15 Treat y t hat do not exist. They say that Treaty expr ess l y 

16 cal l s for thi s ; it does not . And , as I mentioned a t the 

17 outset o f my presentati on , t h i s is ver y impor tant because 

18 i f the Treat y itself is not lex speci al i s , which it ' s not, 

19 t he n the Tribunal , agai n , will thus be gui ded by customar y 

20 i n ter nati ona l law . 

21 And I' d l ike to spend j ust another minute on this 

22 be f o r e I move on . 

23 So , as you know from our papers and I j ust 

24 mentioned, the Maj ori ty of t he Tribunal f ound t hat t he 

25 h i gh lighted l anguage at the bot tom o f t he waiver caused 
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1 the waiver t o be defective . Renco obviously submitted a 

2 waiver; thi s l anguage was added; and, as a result of thi s 

3 seeming defect, the Tri bunal f ound that Peru did n ot 

4 consent to jurisdi cti on . That ' s certainly how Peru argued 

5 its case in Renco I, and tha t is how the Tribunal 

6 understood it as clearl y reflected in its Final Award . If 

7 the issue i s whether Peru consented to jurisdicti on as a 

8 result o f the technical defect , and that i s a very 

9 d i fferent questi on from whether Renco submitted i ts c l a i m 

10 to arbitration . 

11 We see this, f or exampl e, in Paragraph 73 o f the 

12 Award, where the Tribunal says : "Thi s i s so because 

13 compliance wi th Article 10 . 18 . 2 is a condi tion and 

14 l i mi tation upon Peru ' s consent ," and, o f course, the 

15 heading of Article 10 . 1 8 . 2 rel ates t o consent . And then , 

16 o f course , they say that is a n essential prerequi s i te t o 

17 the existence o f an arbitration agreement and, hence, the 

18 Tribunal ' s jurisdi cti on . 

1 9 And the United States , in its submission , 

20 reaffirmed thi s, that waiver i s a requirement in Article 

21 10 . 1 8 . 1 as a condi tion o f consent to arbitrate a c l aim . 

22 The U. S . d i d not state in its submi ssion i n this case that 

23 the waiver language i s releva nt t o when a Party i s deemed 

24 to have submi tted its claim t o arbi trati on . 

25 And f ocusing back for a second on 10 . 18, we 
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1 agreed that the three-year limitati on peri od is l ex 

2 specialis . That i s clearly stated, but we obviously do 

3 not agree that it is lex speci a l is ; we took a legal 

4 question o f whether the timely filing o f a claim under 

5 Arti cle 10 . 16 can cause that to be suspended . If the 

6 Parties of this Treaty had wished to deviate from settled 

7 principles o f internati onal law, Members o f the Tribun a l, 

8 and agree i nstead that under n o circumstances could the 

9 three - year period suspend o r tol l o r freeze the limitati on 

10 peri od, they could have easily written that into the 

11 Treaty, but the United States a nd Peru did not do that . 

12 And I also note this is a comprehensive a nd quite 

13 detailed Treaty with annexes and with, f or exampl e, many 

14 f ootnotes that explai n and clarify the text . It t ook 

15 great pai ns to be as c l ear as they could i n stati ng what 

16 the intent was . 

17 In fact , Footnote Number 5 on Page 10- 14 of the 

18 Treaty expressly references customary international law . 

1 9 It says : " For greater certainty f o r purposes o f this 

20 Arti cle , the term ' publ ic purpose ' refers to a concept i n 

21 c ustomary i nternational law ." 

22 So , obvi ous l y , the United States and Peru were 

23 aware o f a nd familiar with the princi ples o f customary 

24 internati on a l law when drafting and signing the Treaty . 

25 Agai n, if they wished to deviate from c ustomary 
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1 internati onal law, they would have made that clear in the 

2 Treaty . And again , they did not . And because this Treaty 

3 is not lex speci a l is, the Tribunal again will be guided by 

4 principles o f internati onal law, which i s where I 'l l move 

5 to now . 

6 Now, before-- I said I 'l l move there now . Leadi ng 

7 into internat i onal law, I ' d l i ke to spend a few minutes on 

8 the ob ject and purpose o f limi tations peri ods because it 

9 informs why i nternati onal law is what it i s . And, o f 

10 course , thi s Tri bunal doesn ' t need t o be shown Arti cle 31 

11 o f the Vi enna Convention, so I 'l l move on . 

12 But the object and purpose--some o f the ob ject 

13 and purpose o f thi s Treaty, one is, f or example, t o 

14 promote economic development i n Peru . You see this on 

15 Sl ide 21 . And another--and you heard this from counsel 

16 today--is to ensure a predictabl e l egal and commercial 

17 framework f or bus i ness investment . Consistent wi th this 

18 objective and purpose, the Tri bunal should take i nto 

19 account the underl ying ob jec t a nd purpose o f statutes o f 

20 l i mi tations peri ods , which general l y is to require 

21 d i l i gent prosecuti on o f a known claim when the evidence is 

22 relativel y fresh . 

23 So , we see thi s, f o r example , i n the Vannessa 

24 Ventures versus Venezuela Case , where the Tribunal sai d, 

25 and you can see it : "The Arbi tral Tribunal cons i ders that 
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1 t he pur pose o f such a s t a t ut e o f l i mitations p r ovision i s 

2 to require diligent prosecut ion o f kn own claims and 

3 e n s uring t hat the claim will be r esol ved when t he eviden ce 

4 is reasonably avai lable and fresh ." 

5 Now , Renco timely initiated t he Renco I 

6 arbitrati on, and it put Peru on notice o f these claims . 

7 I n f act, becau se Peru wai t ed f or mor e t h a n three years to 

8 raise its wai ver objection--a n d I ' m goin g to get t o t hat 

9 i n a second--Ren co fi led a 182- page Memori al on the Merit s 

10 wi t h f our Witness Statements , three Expert Reports , 186 

11 exhi bit s , 64 Legal Au t horities--al l l ayi ng out its case in 

12 great detai l and i n a timely f ashion . There is n o 

13 quest ion that it dil i gently prosecuted the case whi le the 

14 evidence was f resh, and Peru engaged in t hat p r ocess ever y 

15 step of the way , j ust as it is n ow , i n both cases with 

16 I n ter nati on a l Coun sel from White & Case . 

17 We see the same t hing i n the Corona Materials 

18 case versus t he Domin ican Repub l ic , which quotes the 

19 Berkowitz case , so both cases stand f or t h is p r opositi on. 

20 An i neff ective l imitati ons period wou ld f ail to p r omote 

21 t he goal o f e n s uring availabil ity of sufficient and 

22 rel i able evidence as well as p r ovidin g l egal s t abil ity and 

23 predict abil ity, so t h is is t he object a nd pur pose of 

24 l i mita t ions peri ods . 

25 We see it agai n in Bi n Cheng . The focus of these 
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1 prin ciples a nd wr i t i ngs is o n r elat i ve prejudice t o a 

2 Respondent. If a Claimant u ndul y del ays i n bringing i t s 

3 c l a i m t hrough apathy or negligen ce , a nd t he evide nce 

4 becomes s t ale maki ng it difficul t f or a Respondent t o 

5 de f e nd itself, wel l , t hen the l i mitation peri od serves i t s 

6 p urpose . But whe n t he Claima nt did not delay in 

7 present i ng i ts Claim a nd i t put t he Responde n t on f ul l 

8 noti ce o f the Cl a i m, as Renco d i d here , t he pur pose o f the 

9 l i mi t a t ion fa l ls away . And so , with t hat backdrop now, 

10 I ' m goi ng to move t o i nte r nat i onal law, wh ich again 

11 con f irms that whe n a Par ty fi l es a nd puts a r espondent on 

12 noti ce o f a c l a i m, it suspends the l i mitation s pe r i od. 

13 We see this , f or exampl e , in t he Gentini Case . 

14 I ' m goi ng to star t wi t h a rbi t ration awards as hel p in 

15 unde r s t a nd i ng principles o f i nte r nat i onal law . What that 

16 Tribunal pointed out is that the presentation o f c l aim to 

17 a competen t a u t hority will i n terr upt t he runn i ng o f t he 

18 prescri ption. 

19 You see i t again i n the case o f H. Will i ams 

20 versus Vene zuela . Rein fo r cing the ob j ect and purpose o f 

21 t he limitat i on s per iod and saying we t h i n k due 

22 noti fication to the debt o r Governmen t marks t he p r oper 

23 date . It puts the Gover nment on not i ce a nd enabl es it to 

24 col l ect a nd preserve its evidence a nd prepare its de f e nse . 

25 That ' s CLA- 20 . 
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1 We see i t again i n the Giacopin i Case . The 

2 prin ciples o f prescri ption finds its foundati on in t he 

3 h i ghest of equ ity, t he avoidan ce o f possible i n j u stice to 

4 t he defendan t . I n t he presen t case , fu l l not ice havin g 

5 been g i ven t o t he de f e ndan t , n o danger o f inJ u r y e x ists , 

6 a nd t he rul e o f prescri pti on f a i ls . 

7 An d yet agai n , the Tr i bunal in t he Tagl i a f erro 

8 Case , makes t he point that t he respon sible constituent 

9 a u t hori t i es knew a t al l t i mes o f t he wrongd o i ng , a n d it 

10 went on to say : "When t he r eason f or t he rule o f 

11 present ation ceases , t he r ule ceases , a nd such as the case 

12 now ." 

13 I n i ts ost e n s i ble submi ss i on respondin g t o t he 

14 comment s o f t he Un ited States , Peru a r gues that, a n d we 

15 heard i t again today , but i n that submiss i on they a r gue 

16 t hat Renco ' s relia nce on t he Fe l dman versu s Mexico case 

17 was mispl aced because the Tribunal in t hat case required 

18 s howing of e x traordinary cir cumst a n ces to bri ng about a 

19 s u spension o f a l i mitation s period, a nd we have two 

20 responses to that. 

21 First , with due r espect to the Feldman versus 

22 Mexi co Tribun al , it i s t he onl y one to apply a n 

23 e xcepti on a l c i rcumstances s t a ndard t o t h is issue o f which 

24 we a r e aware . 

25 An d , second, even if the exceptional 
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1 c i rcumstances govern, which we respectful l y say i t does 

2 not, but even if i t were t o , the facts o f this case 

3 c l early and eas i ly meet that s tandard . You can see it on 

4 the screen . An acknowl edgment of the Cl a i m would probably 

5 suspend the limi tations period . But any other behavior 

6 short o f such f o rmal and autho r i zed recognition would 

7 only, under exceptional c ircumstances , be able to bring 

8 about the i nterruption o f the runni ng o f the limi tations 

9 or stop the Respondent State from presenti ng a regular 

10 l i mi tations defense . Such exceptional circumstances 

11 incl ude l ong, uniform, consistent, a nd effective behavior 

12 o f the competent State organs which woul d recogni ze the 

13 existence and the poss i bility a nd also the amount of the 

14 Cl a i m. Thi s i s exactly what we have here . Peru 

15 participated i n Renco I from the very day that Renco fi l ed 

16 its notice o f arbi trati on . 

17 In addi t i on to internationa l awards , suspens i on 

18 o f l imitati ons upon the filing of a clai m is a general 

19 principle recognized as I mentioned earl ier, by civil i zed 

20 nati ons making i t part o f customary i nternational l aw , and 

21 yet another i nternati onal - law principle support the 

22 Cl a i mants ' argument here . 

23 Now, we detai l ed this relati vel y extens i vely in 

24 our Memorial at Pages 35 and 36, but I ' m j ust goi ng to 

25 spend a few moments on it . 
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1 The l aws o f these jurisdicti ons and others causes 

2 the suspension of a l imitation peri od upon the f i l i ng o f 

3 the Claim timely to suspend the limitati on period . And 

4 I ' l l give you just a few for exampl es . 

5 The first one is Peru . Its Civi l Code provides 

6 that the statute of l imitations shall be tolled by servi ce 

7 o f process on a debtor or any other noti ce given t o a 

8 debtor even i f by an incompetent court or authori ty . 

9 Now, agai n, these were in our Memorials, and Peru 

10 has not chall enged any o f it . We see it again in the 

11 Ci v i l Code o f Argenti na , which says : "The statute o f 

12 l i mi tations shal l be tolled upon the fi l ing o f a petition 

13 wi th a court authority, even i f such petition is 

14 defective ." 

15 Ci v il Code o f France : "Any legal action , even a 

16 summary proceedi ng , i nterrupts the t i me l i mitation period . 

17 The same applies when the legal act i ons are brought before 

18 a contract wi thout juri sdiction when the act of referral 

19 to the Court i s quashed on account o f a procedural 

20 defect ." I mean , the l aw of France coul dn't be more 

21 d i rectly on point . 

22 And again , thi s is a l l in our Memorial at 

23 Pages 35 a nd 36 . 

24 Ci v il Code o f Germany : "The l i mi tation period is 

25 suspended by the fil i ng of proceedi ngs f or performance o r 
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1 assessment o f the claim." 

2 Ci v il Code o f Spain : " Ini t i ati on of a case 

3 before a court suspends the l i mi tation period ." 

4 Ci v il Code o f Portugal : " The l imitation peri od 

5 is suspended by summons o r any other judicial notificat i on 

6 even if the Court lacks jurisdiction, and even if the 

7 summons i s subsequently annull ed ." 

8 The Law Commission in the United Kingdom, the 

9 Limi tation on Acti ons , Paragraph 2 . 94 , " Ti me ceases to run 

10 agai nst the Cl a i mant when he o r she commences proceedi ngs; 

11 that is, when a c l aim f orm is issued by the Court at the 

12 Cl a i mant ' s request ." 

13 And the Supreme Court of the United States 

14 s i mi larly hel d that, "in a sui t on a right c reated by 

15 Federal l aw, fi l ing a complaint suffi ces to satisfy the 

16 statute of l i mitations ." 

17 This c ustomary international law is refl ected i n 

18 Arti cle 45 o f the I LC Draft Arti cles on State 

19 Responsibi l ity, the Commentary . You can see on the s l ide 

20 where the wri ting as the Rapporteur to the International 

21 Law Commi ssion, Judge Crawfo rd put it this way . He said : 

22 "A claim wi l l not be inadmiss i b l e on grounds of del ay 

23 unless the c i rcumstances are such that the injured State 

24 should be considered as having acquiesced in the lapse of 

25 t i me--or--o r the Respondent State has not been seri ously 
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1 d i sadvantaged . " I ' m going t o stop there . Peru clearl y 

2 has n ot seri ou s l y been disadvantaged by a suspens i on of 

3 t he t oll i ng peri od . Per u is not been d i sadvant aged at 

4 a l l , let on a l one seriously, a nd t he t imel y n ot ice enabl ed 

5 Peru to gather i t s evidence a n d prepar e its case , as i t ' s 

6 obvi ously done , so I wi ll con t inue on . 

7 J udge Cr awf ord ' s commentary con t i nues : 

8 " I nternat i on a l courts generall y engage i n a fle x i b l e 

9 weighin g o f relevan t c i r cums t a nces in a g i ven case , taki n g 

10 i n to account such matter s as the conduct o f t he Responden t 

11 State and the impor tance o f the r ights i nvolved ." Peru ' s 

12 conduct i n assert i n g t hi s ob j ect i on i n thi s case i s 

13 abus i ve , a n d I' l l get to t hat. And the r i ght s t hat t he 

14 Cl a i ma n t seeks to protect he r e a r e c l early very i mportant . 

15 Movi n g on to the next senten ce , the Commentary 

1 6 says : "The deci s i ve f actor i n whether the--t he decis i ve 

17 f actor i n whethe r t he Responden t State has suf fered a n y 

18 pre j udi ce as a result of t he del ay in t he sen se that the 

19 Respondent cou ld have reasonably expected that t he clai m 

20 woul d n o longer be p ursued ." Her e , agai n , the a n a l ys i s 

21 c l ear ly cal ls f o r a suspen s i on of a l i mi tations peri od . 

22 Peru has s u f f ered n o prejudi ce , and clearl y and obvi ou s l y 

23 it d i d not thi n k that Renco had abandoned its clai m. 

24 Pe ru ' s r esponse t o the Clai mants ' a nalys i s on 

25 t hese i nternational-law p r i n c i p l es i s f ounded i n on ly f i ve 
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1 pages o f Pe ru ' s a l leged comments to the s ubmi ssion by the 

2 Un ited States , whi ch was act uall y a r epl y to our 

3 s ubmission, a nd n ot ably nowher e in a n y o f those five 

4 paragraph s does Pe r u at t empt to r e f ute any of t hese 

5 i n ter nati on a l law argument s . Instead, they r est their 

6 e n t i r e case on l e x speci alis . They say t he Treaty i tsel f 

7 prevent s i t . But as I ' ve al r eady shown you , that i s not 

8 t he case . 

9 So , n ow movi ng to abu se o f r i gh ts , t o be clear, 

10 Peru does not have t he r ight to chall enge 

11 Renco ' s --n o--yeah , does not have t he r ight to chall enge 

12 Renco ' s a r gument f or a l l o f the r eason s t hat I j u st sai d 

13 above . It does n ot have t he r i ght . But even if s u ch a 

14 r i ght were t o e xis t, t he Tr i b unal should deny Peru ' s 

15 objecti on on the doctri ne of abu se o f r i gh ts . As you saw 

16 on our pape r s a n d as I r eviewed with you earlier , we 

17 i n c l ude d the a dd i t i on a l language i n the waiver , whi ch the 

1 8 Tribunal foun d p r evented con sen t . Pe r u had countless 

19 oppor tuni t i es to object to t h i s lan guage , but i t d i d not 

20 d o so , even as i t r a i sed other object i on s . Per u had 

21 access a n d knowl edge o f this reservat i on o f r ight , but i t 

22 never r a i sed i t , a nd I ' m going to addr ess that because we 

23 heard a l ot about i t today . 

24 We heard from Per u t oday that i t rai sed thi s 

25 issue early, and I ' l l get to that, but l et ' s just see what 
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1 the Tribunal i n the Renco I case has t o say about this , 

2 and again that Tribunal lived through this . 

3 The Tribunal has been troubl ed by the manner in 

4 which Peru ' s wai ver ob jec tio n has been rai sed in the 

5 context of this arbitration . The arbitration has already 

6 been afoot for quite some time before Peru filed its 

7 Memorial . By this stage, over f our years had passed s ince 

8 Renco fi l ed i ts Notice o f Arbitrati on, and I ' ll J Ump down . 

9 Cl early, it would have been preferable f or a l l 

10 concerned i f Peru had raised its waiver objection in a 

11 c l ear and coherent manner at the very outset of the case . 

12 Instead, they emerged piecemeal ove r a rel atively l engthy 

13 peri od o f time . 

14 That ' s what happened in this case . You d i dn ' t 

15 experience it obvi ously, but you ' re going to have to 

16 assess whether Peru i s telling you the facts correctly o r 

17 whether we are , but you can be guided by what this 

18 Tribunal said . 

19 Now, Peru said in its Memori al that it rai sed 

20 concerns earl y about the procedural and jurisdictional 

21 issues , all udi ng o r suggesting that Renco ' s reservati ons 

22 o f rights at the bottom of its written wai ver is what Peru 

23 was raising . This is demonstrably false . And this 

24 morning, we heard the same, but in much, much more detai l, 

25 that Renco knew that the objection was afoot , whi ch is 
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1 j ust f actuall y untr ue . 

2 Renco claimed--Peru claimed t h i s mor ning , when it 

3 was on Sl ides 10 , 11 , and 12 and t he n later in t he 

4 after noon that Peru stat ed t hat t he r e was no surprise 

5 here , t hat Peru i n sisted on being hear d a nd t hat it was 

6 b l ocked a t every corner with respect t o raising its 

7 reser vati on o f rights object ion . Th i s i s just f alse . 

8 It ' s revi s i onist h istory . I t' s unsupported , and it ' s 

9 complet e l y wrong . 

10 As you just saw on Sl ide 35 , t he est eemed and 

11 obvi ously i ndependent t r ibunal, an unbiased Tribunal , 

12 wh ich actuall y sided with Pe ru on the technical 

13 j u r i sdictional i ssue a nd dismi ssed the case stated t hat 

14 Peru did not rai se its waive r objection i n a clear and 

15 coher ent manner at t he out set o f t he proceeding . I nstead, 

16 t hey emerged piecemeal . 

17 Pe ru argued t h is point t hat it ' s arguing to you 

1 8 to the earl ier Tribuna l. I t a r gued i n Renco I : "We ' ve 

19 been t r y i ng to rai se t h is all a l ong . You guys j ust 

20 haven 't been l ist ening ." And the Tribuna l just absolutely 

21 rejected that , I mean this was f ul l y bri e f ed, and you can 

22 see . The Tribuna l said no , Renco ' s noti ce of arbitr ation 

23 was filed , Apri l 4 , 2011 ; Notice o f Ar b i tration was fi led 

24 on August 11 . Both document s contained Renco ' s wai ver 

25 i nc l udi ng the reser vati on of r i ghts . Yet , Renco ' s 

Realtime Stenographer 
David A. Kasdan, RDR-CRR 

Worldwide Reporting, LLP 
lnfo@WWReporting.com 



Case No. 2019-46 & 2019-47 

Page 196 

1 compliance wi t h the f o rmal a nd mate r i al requi rements of 

2 Arti cle 10 . 18(2) (b) was not put in i ssue unti l Pe ru f i led 

3 its not i f icat i on of preliminary ob j ect ions on March 2 1 , 

4 2014 , near l y three years a fter Renco submi tted its clai m. 

5 And again , we also heard thi s morning amaz ingly 

6 a nd inaccurately, t hat Renco knew--this is a t around 

7 Sl ides 10 a nd 1 1 , I didn't look up at t he time , but it was 

8 around t here , t hat Renco knew that the a dditi ona l waiver 

9 language was unacceptable , but Renco insisted on 

10 mainta i n i ng t hat l anguage . That is a n egregi ous 

11 mi sst a t ement o f the f act s . Renco was complet ely unawar e 

12 o f Peru ' s obj ect i on to t he addi tiona l language at the 

13 bottom o f the wai ver until Peru fi na l ly , over t hree years 

14 later, actua lly t old Renco a nd the Tribunal what Pe r u was 

15 tal king about . Prior to t hat t i me , Peru di d not r aise the 

16 objecti on of thi s a dditional l a nguage i n a manner that 

17 a nyone coul d understand what i t was sayi ng . Renco didn ' t 

18 know ; t he Tri buna l coul dn ' t f i gure i t ou t . It was vague . 

1 9 And i t may not have even been re f err i ng t o t he 

20 add i t ional language . The waiver coul d have been r eferr i ng 

21 to what Peru was sayi ng a t o ther t i mes , wh ich is that the 

22 bankruptcy proceeding down i n Pe r u was a violat ion o f the 

23 waiver . But we don' t know . I mean , one could i n fe r that 

24 Peru was p l ayi ng games wi t h the Clai mants and with t he 

25 Tribunal a nd , f rankly, wi t h the r u l e o f law i tsel f . I 
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1 never heard even Peru s tate other than today that Renco 

2 somehow knew what Peru ' s ob jecti on was with respect to 

3 this language in the waiver . 

4 In fact , once Peru made its ob j ection known and 

5 c l ear a fter p i ecemeal ing and vagari es f or three years, 

6 Renco repeatedly offered t o delete that additional 

7 language from the wai ver . Peru says that we went ful l 

8 steam ahead, we knew it was wrong, a nd we didn ' t care . 

9 That ' s factual ly i nacc urate . And I 'l l get c ites t o the 

10 record f o r that because I coul dn ' t imagi ne that i t would 

11 have been sai d today, but in rebuttal tomorrow, we ' ll have 

12 it . We asked to j ust delete i t, thought i t was 

13 superfluous , and Peru said, n o , we ' re not going to agree 

14 to l et you del ete thi s . So , the majority o f the Tribunal 

15 felt that i t needed to dismiss the case--the enti re 

16 Tribunal agreed that it needed to--n o , the majori ty agreed 

17 that it needed to dismi ss the case . One tribunal member 

18 felt that Renco shoul d have been permitted to cure the 

19 technical defect with out Peru ' s consent, but the t wo other 

20 arbi trator s d i dn ' t agree with that . And again , thi s 

21 Tribunal is n ot in a position t o know wh o is tel l ing the 

22 truth here . 

23 But, aga i n, you shoul d be extraordinari l y 

24 comfortable i n understanding the facts here based on a 

25 very esteemed Tribunal that l i ved through this , and you 
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1 can be i n fo r med b y what the Renco I Tribunal said when 

2 you ' r e assess i ng the relat ive t ruth f u lness of t he 

3 a l legat ions o f both sides . 

4 So , a f ter Renco or a fte r Peru re f used to accept 

5 Renco ' s request that it be all owed t o j ust delete the 

6 language , the Tr i bunal obviously became aware o f what was 

7 going on . And Peru did not abuse i t s r i ghts , according t o 

8 t hat Tribuna l , by assert i ng i ts clai m. It was troubled by 

9 t he way that Peru did i t, b u t i t f ound that Pe r u d i dn ' t 

10 abuse i ts r i g hts i n assert i ng that c l aim . 

11 But that ' s not the i ssue here . What' s happening 

12 here is Peru i s now turn i ng around in t hese subsequent 

13 proceedings a f te r i ts l engthy delay a nd its t roubli ng 

14 conduct, a nd i t ' s argui ng that the l i mitation s pe r i o d has 

15 e xp i r ed, even t hough t here i s no pre j ud i ce to i t , a nd thi s 

1 6 is d i s i ngen uou s , a nd t hi s is wr ong at every level. Pe ru 

17 s hou l d have heeded t he a dmonit i on from the Renco I 

18 Tribunal a nd accept ed that t he l i mi t a t ions peri od i s 

19 s u spended . Abuse and i n justice wou ld p r evail over what i s 

20 j ust a nd r i gh t i f Pe r u wer e t o success fu l l y avoid i t s 

21 i n ter nati ona l obli gation s i n thi s case as a r esul t o f 

22 s u spi c i ou s a nd t r oubl i ng condu ct . There i s no r i ght whi ch 

23 coul d not i n some ci r c ums t a n ce s be r efused recognit i on on 

24 t he grounds t hat i t has been abu sed . 

25 So , even if Per u abused- - had t h is r i ght t o 
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1 c ha l lenge the l i mitation s period, whi ch it does not 

2 because internat i ona l l aw support s Renco ' s pos i t i on, but 

3 even if it d i d , the abuse of r i ghts doctri ne p r ecludes 

4 Peru from exerci s ing s u ch a right here . 

5 The Re n co Tribunal was quite attuned t o thi s 

6 issue , t hat t h is Tribunal , you respect ive Members of the 

7 Tribunal , now confron t . And perhaps anticipated based on 

8 Peru' s troub l esome conduct in that case t hat Peru woul d do 

9 e xact ly what i t ' s doi ng here wi th its prel imi nary 

10 objecti on s in t his case . The Renco I Tribunal wen t out o f 

11 its way in the Award to s t a t e what we see on the s lide in 

12 f ront o f you . 

13 The Tr i buna l said : " In reaching thi s conclus i on, 

1 4 t he Tr ibunal does not wi sh t o rule out the possibility 

15 t hat a n abu se o f r i ghts mi ght be f ound to e xi s t i f Peru 

1 6 were to a r gue i n a n y fut u r e proceeding that Renco ' s c l a ims 

1 7 were now time- bar red under Ar t i cle 10 . 18( 1) . To dat e , 

1 8 Peru has s u f f ered no mat e r ial prej ud i ce as a resu lt o f the 

19 reser vati on s o f rights i n Renco ' s wai ver . Howeve r, Renco 

20 woul d su f fe r materi a l p r e j udi ce if Pe r u were to clai m in a 

21 s ubsequent proceedi ng--arbitra tion that Renco ' s clai ms 

22 were now time- bar red. " 

23 Again, the Tr i bunal had a lread y decide d by a 

24 major i t y t o d i smi ss on j u r isdi ct i ona l grou nds . It did not 

25 need to make thi s unanimously s uppor ted statement that you 
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1 see on t he s lide a n d t hat you saw on t he prior s l i de , but 

2 it did . The f act s o f this case are so u n i que and so 

3 d i sturbin g that a n i n j usti ce to Ren co f rom Peru exer c i s i n g 

4 a r i ght that i t c l aims t o have i s so abu s i ve a n d so unjust 

5 t hat the Tri b unal t ook t he t ime and the e ff o r t to p r ovi de 

6 t h is a n a l ys i s i n i t s Award becau se i t saw thi s issue f or 

7 what i t was . It saw it fi rs tha n d i n r ealtime . The 

8 Tribunal , as I sai d , l i ved t hrough Pe r u ' s conduct , and I 

9 t h i nk we a l l sort o f f i gur ed out what t he i r ul t imate 

10 moti vat ion was . 

11 Now , I apologi z e , but my screen i s n ot moving 

12 f orward . I 'll t r y to click the butt on . 

13 Okay . 

14 An d the Tribunal wen t on to say that t he " abu se 

15 o f rights " doctrine i s an aspect o f the principle of good 

16 f aith and i s wel l - established--it ' s a wel l-establ i shed 

17 gener al p r i n c i p l e o f i nte r nat i onal law . The doct r i ne has 

18 been c i ted a n d applied on nume r ous occasions b y 

19 i n ter nati on a l court s a n d t ribunals . 

20 An d here , I said these words previously but 

21 t hey ' re not my words , I would n ot be as e l oquen t as Si r 

22 Hersch Lauterpacht , but he sai d : Ther e is no r ight , 

23 however wel l - established, which cou ld not , i n some 

24 c i rcumstances , be r e f used recogniti on on the g r ounds that 

25 it has been abused . 
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1 I wil l move through thi s qui ckl y . 

2 The Tri bunal i n Venezuela Holdi ngs versus 

3 Venezuela observed the same . In the interest o f t i me, I 

4 won ' t read it a l oud, and we see it again here on Sl ide 44 

5 in CLA- 30 , where the Tribunal held that the " abuse o f 

6 r i ghts " theory applies t o ICSID proceedi ngs, and has been 

7 appl ied by several ICSID and non - ICSID tri bunals in 

8 investment cases . It i s our contenti on that Peru ' s 

9 conduct i n assert i ng this limi tation defense rises t o the 

10 level o f bad fa i th , and I do n ' t say that l ightly at a l l, 

11 but there i s no need to prove bad f a i th f or a showi ng o f 

12 an abuse o f r i ghts . We don ' t need t o prove that . But we 

13 see this, f or example, in the Phil i p Morri s versus 

14 Australia Case , where the Tribunal said that . 

15 Rather, than the need f or the showing o f bad 

16 faith as Bi n Cheng notes in h i s book on the general 

17 principles o f law as applied by international courts, the 

18 f ocus --and I ' ve been saying this sort o f throughout , i s on 

19 whether the exerci se o f the r i ght i s in pursuit of a 

20 legi timate interes t, which it ' s not here, and also whether 

21 in l ight o f the obligations assumed by the State, the 

22 exercise o f the r i ght i s calculated to prejudice the 

23 r i ghts and legitimate i nterests o f the other party , which 

24 is exactl y what Peru is doing . 

25 And here is the same standard . This is from the 
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1 Renco I Awar d . It ' s quoting to t he Saipem versus 

2 Bangladesh Case , and it repeats exactly what I said 

3 be f o r e . So , i n the i nterest of t ime , I am going t o move 

4 to the t h ird and f inal par t o f my p r esentation , whi ch i s 

5 t hat the deni al - o f - j u stice clai ms a r e not time- bar red . 

6 So , here on t he Slide 49 , Renco puts --Pe ru puts 

7 f orward i t s case as to why t he deni a l-o f - j us t ice c l aim i s 

8 t i me- barred, and we hear d i t thi s afternoon i n t he 

9 argument , essent i ally, t hat Renco fi rst knew of a n y 

10 a l leged b r each o r loss o f damage befor e t he r elevant 

11 prescri ption date , a n d t hat it can ' t r e l y on the lat er 

12 2015 Supreme Court Deci sion t o circumven t the statute o f 

13 l i mi t a t ions f or den ial o f justi ce , a n d then down in t he 

14 next paragraph Page (drop i n audio) of the Memori a l, they 

15 make the same point, t hat i n Ren co ' s words , t he b r each 

16 woul d have materi ali zed a n d been kn own by the t ime o f the 

17 f i rs t court deci s i on . 

18 But Peru ' s obj ect ion t o Cl a i mants ' 

19 deni al - o f - j ustice argument is equal ly as baseless as i t s 

20 l i mi t a t ions objection to t he f a i r a nd equi table t r eatment 

21 a n d expropri ation claims t hat I j us t r eviewed with you . 

22 The essen ce o f Peru ' s a r gumen t here i s that Renco shou ld 

23 have b r ou ght i ts deni a l-of- j us t i ce c l aim when t he First 

24 I n stance Court of Appeal i n Pe ru rendered its Deci sion on 

25 t he MEM clai m, a nd you ' r e go ing t o hear t he facts about 
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1 t h is from my col league Mr . Llamzon i n a f ew minutes so I ' m 

2 goin g t o n ot get i n to the f acts very much , but t he i r l egal 

3 argume n t is t hat we should have j us t fi l ed a t r eat y c l a i m 

4 once the f i r st i ns t a nce Appell ate Court made i t s Decision . 

5 But Per u ' s ob j ect i on again misses the mark because a 

6 deni al - o f - j ustice claim is not ripe unt i l an i nvestor has 

7 e x haust ed all o f i t s local r emedies , or t he I nvest o r 

8 bel i eves that a n y attempt to do so would be fut i l e . Th i s 

9 is a sub s t a n t i ve i ssue t hat precludes t he f ilin g o f a 

10 deni al - o f - j ustice claim . 

11 So , i n this case , Ren co c hose to exhaust all o f 

12 its local remed i es . It did n ot ma ke t he determi nation 

13 t hat to do so woul d be fut ile . I t held ou t hope that 

14 perhaps the Appell ate Cour t or different Appellate Court 

15 or the Supreme Court would r ight t he wrong of t he First 

16 I n stance Appel lat e Court . So , Peru i s j ust legal ly 

17 i ncor rect , i n our estimati on , when i t states that a de n i al 

18 o f j us t ice breach materiali zes with the f i rs t - court 

19 deci sion . 

20 Now , un l i ke Per u , t he Clai man t bases its 

21 l i mi t a t ion a n alys i s on t he date t hat t he Peruvian Supreme 

22 Court uphe l d the i mproper deci s i on o f t he Lima Supreme 

23 Court, a n d that occurred i n Novembe r o f 201 5 . Ni ne mon ths 

24 later, t he Cl aimant sent Pe r u the Notice o f Arbit r a t ion . 

25 And t hen three months after that , on November 10 , the 
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1 Parties entered into the consultati on peri od that Peru has 

2 referenced a nd put into the record a nd that I reviewed 

3 wi th you , where the Parties t o this arbi tration agreed to 

4 suspend and tol l the statute of limitati on period to 

5 engage in settlement d i scussions . And those lasted f o r 

6 about two years, endi ng in October 2018, and then Renco 

7 f i led its clai m 8 days later . 

8 So , Renco ' s submission o f the claim f or denial o f 

9 justice to arbit ration would have been timely even if the 

10 Parties had n ot entered into a Tol l ing Agreement by which 

11 they suspended the statute of l i mitations because three 

12 years had not yet run from that poi nt . But taking into 

13 account the two years that were suspended under the 

14 Treaty , obvi ous l y the claim was wel l withi n the three- year 

15 statute of l i mitations . 

16 And I'm going t o move through these Legal 

17 Authoriti es pretty quickly . 

18 Fi r st , we see that in the submi ssion o f the 

19 United States, the United States agrees wi th us that the 

20 statute of l i mitations doesn ' t begi n t o run on deni al o f 

21 justice until a l l domestic remedies have been exhausted . 

22 We see this from Professor Paul sson in his book , 

23 Deni al o f Justice . Same thing , in the case o f deni al o f 

24 justice, f i nal ity is thus a substanti ve e l ement of the 

25 internati on a l deli ct , and he quotes to Judge Crawford 
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1 commentary for the International Law Commi ssion i n the ILC 

2 Arti cles as wel l: "An aberrant decision by an o ff i cial 

3 lower court i n the h i erarchy, which i s capable o f being 

4 reconsidered, does not itself amount t o an unlawful act ." 

5 That ' s just sort of l ike black-letter law on deni a l o f 

6 justice . 

7 And we see thi s from the Tri bunal , the esteemed 

8 Tribunal, i n the Chevron - Ecuador Case : " It ' s wel l - settl ed 

9 that a c l a i mant asserti ng a c l a i m f o r deni al of justice 

1 0 committed by a State ' s judicial system must satisfy, 

1 1 whether as a matter o f jurisdi ction o r admissibi l ity, the 

12 requirement as to the exhausti on o f l ocal remedies, o r as 

13 now better expressed, a substantive rule o f fina l ity ." 

1 4 Peru attempts t o , unsuccessful l y, distract , I 

15 hope , thi s Tri bunal fr om this well - settl ed law by citi ng 

16 to the ATA Case and other cases that do not deals with of 

17 l i mi tations questi ons f or deni a l o f justice . They are 

1 8 rati one temporis i ssues , n ot l imitati ons i ssues, as the 

1 9 s l ide shows . And the same was the issue i n Mondev . It 

20 was n ot a l imi tati ons i ssue in a deni al - o f - justice case . 

21 It was a rati one temporis issue . 

22 And so, the Cl aimants--the Respondents, on ce 

23 agai n just as they d i d with the exact word lex special is 

24 versus princ i ples o f internati onal law, they seem 

25 to--missed the l aw . 
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1 So, with that, Members o f the Tri bunal, I ' m goi ng 

2 to hand the f l oor t o my colleague, Mr . Louie Llamzon . 

3 Thank you . 

4 PRESIDENT SIMMA : Thank you , Mr . Kehoe . 

5 Mr . Llamzon, you have the f l oor . 

6 (No audio . ) 

7 MR . LLAMZON: I'm sorry . 

8 PRESIDENT SIMMA : You were on mute? 

9 MR . LLAMZON: Yes . 

1 0 Can you hear me now ? 

11 PRESIDENT SIMMA : Yes . 

12 MR . LLAMZON: Well, Mr. President, once more a nd 

13 Members of the Tri bunal , good eveni ng and good afternoon . 

14 In the next 13 minutes, I wi ll d i scuss Peru' s 

15 second ob ject i on, whi c h is that the Clai mants' c l a i ms 

16 a l legedly viol ate the p rincipl e o f non - retroactivity . 

17 My presentation is d i v i ded i nto three parts . 

18 Fi rst, I wi l l recount the key facts of thi s case a nd how 

19 Peru ' s conduct, conduct that we bel ieve breached the 

20 Treaty , occurred after the Treaty entered into f o rce on 

21 February lst, 2009; and, for that reason, do not v i olate 

22 the non - retroactivity p rincipl e. 

23 And, second, I will go through the international 

24 law that applies to the questi on o f non- retroacti v i t y t o 

25 s how that Renco ' s claims fall well wi thi n the temporal 
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1 l i mits o f the Treaty a n d o f cu stomary i n ternation a l law . 

2 The only t est t he Treaty provi des i s whether the act s , 

3 f acts or s ituati on s that fo rm the basis f or Renco ' s c l a i ms 

4 " ceased to exi st " be f ore t he Treaty came i nto e ffect, a n d 

5 t hey d i d n ot. 

6 An d , finally, I will d i scu ss t he legal theory 

7 Peru p r oposes f o r t h i s case . 

8 So , Peru ' s entire a r gument on n on-retr oactivity 

9 real ly rests pri mar i l y on one case : Berkowit z ve r sus 

1 0 Costa Rica . Peru isolat es a f ew wor ds i n that case a n d 

11 says that thi s Tribun a l mus t analyze whether the Cl aims 

12 Renco is making has " deep roots " i n p r e - Treaty actions o r 

13 whether o r not it' s " sever able " or whether i t' s 

14 "independentl y actionable," a n d t hen proceeds t o say that 

15 Renco ' s claims should all be con sidered b y law as havi ng 

16 pre- dat ed the Treaty . We say that r eadi ng is wrong a n d it 

17 doesn 't comport with e ither the Treaty or wi t h c u stomar y 

18 i n ter nati on a l law . 

19 So , we begin with t hat first poin t , which is that 

20 Peru' s breaches occurred a fter the Treaty ent e r ed i nto 

21 e ffect on Februar y lst , 2009 , put t i ng t hem outside any 

22 p l a u sible n on-ret roacti vit y v i o l ati on. 

23 So , under t he most bas i c test on ret roactivity , 

24 t he Tribunal i s t o consider the measures i dentifi ed as 

25 breaches o f t he Treaty and t o as k whet her those all eged 
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1 breaches occurred when the Treaty was in f orce . The 

2 U.S.-Peru Trade Promoti on Agreement entered into force on 

3 February lst, 2009, so that ' s the reckoning o f the poi nt . 

4 You have our pleadings on the facts, so I don ' t 

5 need to reall y recount these i n detai l . I would commend 

6 Pages 4 through 13 o f our Counter- Memori a l on 10.20 . 5 

7 objecti ons in particular, which discuss the facts I wi l l 

8 be going through here . 

9 Renco ' s clai ms concerned three core measures : 

10 Fi rst, in March 2009, after the Treaty entered 

11 into f orce , DRP requested and shoul d have been granted an 

12 extension i n order to complete i ts 16th and fina l PAMA 

13 obl i gation, as was its right under the Stock Transfer 

14 Agreement . So , our first clai m is that Peru ' s refusal to 

15 grant that extens i on is a viol at i on of the Treaty . 

16 Second, i n February 2010, Peru ' s Ministry o f 

17 Energy and Mi nes --and I will shorten thi s, I ' ll say "MEM, " 

18 as others have--stopped a $163 mil l i on credit for the same 

19 PAMA obl i gati on that it blocked, abused its posit i on on 

20 the credi t o r ' s Committee , and resi s ted al l of DRP ' s 

21 reorganization proposal s . So, our second claim i s that 

22 Peru f orced DRP into bankruptcy in v i olati on of the Treaty 

23 and that these actions were measures tantamount to an 

24 expropriati on o f Renco ' s inves tment . 

25 And then, third, starti ng in November 2011, 
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1 Peru' s j ud i c i ary fai l ed to nul l i fy the $163 mill i on credit 

2 t hat MEM improperl y obtained, a nd we bel ieve that Peru' s 

3 j ud i ciary committ ed a denial of j ustice when i t f a i led to 

4 nu l l i f y the MEM credi t . 

5 So , we go now t o our f irst clai m. 

6 As you know f rom our p l eadings , on Mar c h 5t h , 

7 2009 , DRP, whic h as Mr . Kehoe said , i s Renco ' s i nvestment 

8 i n Peru , r equested a n extension t o compl ete t he 1 6th and 

9 final PAMA project , and PAMA i s t he acronym t hat i n 

10 Eng l ish means t he Environment al Adj us t ment and Management 

11 Progr am . 

12 So , the PAMA a r e p r o j ect s designed t o address 

13 e nv ironmental concern s , and this 16th a nd last PAMA was a 

14 Su l f uric Acid Pl a nt that was to be b u ilt f or wel l over 

15 $100 mil l ion . 

1 6 So , at this point, 15 ot he r PAMA had already been 

17 complet ed a t the cost of hundreds of mi l l i ons o f dollar s , 

18 b u t as t h is 1 6th p r o j ect was to be f i nanced and bui lt , the 

19 Gl obal Financi a l Cr isis , which, as you wi l l r emember, 

20 fi rs t struck the U. S . and Eu r ope a nd t hen the r est o f the 

21 worl d in lat e 2008 occurred . 

22 So , normally a f inancial c risis i s not a bas i s 

23 f or fo r ce maj eure but i n t he case of t he stock tran s f e r 

24 agreement , a broad c l a u se exist s t hat considers the DRP ' s 

25 PAMA obl i gations to be deferred i f the perf o r mance is 
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1 delayed, h i ndered or obstr uct ed by ext raordinar y economi c 

2 operati on s . Renco maintains that the Gl obal Financial 

3 Crisis wi dely considered as the worst econ omi c crisis the 

4 worl d faced s i nce t he Gr eat Depression i n the 1930s is 

5 c l ear ly an extraordinary economi c alterati on . 

6 So , i t asked MEM to recognize i ts rights unde r 

7 t he Agr eement to an extension t o complete the Pro j ect . 

8 Now , obvi ously, we 're not focused today on 

9 whether the refusal to allow an exten sion violates t he 

10 Treaty or not--that' s a ques tion f o r t he merits --but the 

11 request, whic h was made on March 5th, 2009 and t he fa i l ure 

12 to g r ant the request , which was made March 10th, 2009--and 

13 it ' s what you see in t he fi r st two b u llets--t hose 

14 un quest ionably occurred afte r the Treaty took e ffect . So , 

15 Peru does not asser t t hat these f act s - - does n ot den y 

16 t hese , a n d you wil l f i n d Peru ' s denial o f the DRP' s 

17 request in Exh ibit C- 6 . 

18 An d j us t t o r un t h r ou gh t he other key f acts , on 

19 March 27 , 2009 , wh ich i s also a fter the Treaty e nte r ed 

20 i n to eff ect , MEM and DRP t hen agr eed t o grant a PAMA 

21 extension via a draf t MOU, but Peru never executed t he 

22 MOU. Inst ead , what happened was t hat DRP requested a PAMA 

23 extension agai n on J u ly 6, 8 , a n d 15 , a n d MEM r e j ect ed all 

24 o f them . 

25 I n September 2009 , the Peruvian Congress passed a 
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1 law grant ing DRP a PAMA e x tens i on . But MEM again i ssued 

2 regu lat ions unde r mi n i ng that l aw . 

3 Al so , i n 2009 and after t he Treaty ent ered i nto 

4 e ffect , Peru engaged i n a s mear campai gn agai nst Renco , 

5 a nd t hese i nc l ude r eckl ess s t a t e me nts made by t he 

6 President of Peru about DRP . These were made in 

7 July 2010 . 

8 So , the PAMA deadline i t sel f e xp i red in 

9 October 2009 . That ' s also sign i ficant . Even t he deadli ne 

10 o f the PAMA obl i gat ion falls wi thin the period a fte r the 

11 Treat y took e ffect . We believe t hat Peru ' s r efusal to 

12 grant t he PAMA extension i s what caused DRP t o f all i nto 

13 bankr uptcy . 

1 4 Now , f o r t he second claim . Peru ' s abuse of i t s 

15 pos i t ion on t he Credi tor s Commi t t ee duri ng DRP ' s 

16 bankr uptcy , wh ich we say fo r ced DRP i n to l iquidat i on . 

17 Af ter t he Treaty came i n to eff ect i n February 2009 , one o f 

18 DRP ' s unpai d con centrate suppl i e r s initi ated voluntary 

19 bankr uptcy proceedings in Pe ru . This was in Februar y 

20 2010 , as you see this i n t he fi rst b u llet . 

21 The n i n September 2010 , MEM t ook the pos i t i on 

22 t hat the same PAMA pro j ect, the sul f uric acid plan t , that 

23 it had un lawfu l l y blocked from complet ion by re fu s i ng t o 

24 grant t he extens i on was nonethe l ess s t i l l an obl i gat ion 

25 t hat the DRP owed t o it . And becau se it was supposed t o 

Realtime Stenographer 
David A. Kasdan, RDR-CRR 

Worldwide Reporting, LLP 
lnfo@WWReporting.com 



Case No. 2019-46 & 2019-47 

Page 1112 

1 take $163 mill ion t o build the plant, MEM wanted the 

2 credit in the bankruptcy proceedings for that fu l l amount, 

3 so this memorandum credit , in our view, really is an 

4 absurd self- deal ing credit . But because o f its size, 

5 163 mill i on , that cred i t was enough to make MEM the 

6 largest credi tor of the DRP , freeze out the legitimate 

7 creditors , a nd make reorganizati on imposs i ble . 

8 MEM got the credit; and as a creditor , MEM then 

9 voted against reasonabl e restructuring plans DRP proposed 

10 in April a nd May 2012, resulti ng in DRP ' s liquidati on in 

11 July of 2012 . Again, none of these events even come close 

12 to the February 2009 threshold of when the Treaty took 

13 effect . 

14 Fi nal ly, our denial - of- jus t i ce c l aim . Thi s again 

15 relates to that MEM credit I j ust discussed . DRP opposed 

16 the MEM credi t; a nd INDECOP I , Peru ' s bankruptcy regulator, 

17 actually init i a l ly agreed that this was not a credi t . Its 

18 Bankruptcy Commi ssion sustained the DRP in February 2011 . 

19 But when MEM appealed, INDECOPI ' s Ba nkruptcy Chamber 

20 reversed the Commi ss i on ' s Deci s i on in November 2011 . DRP 

21 then went to Peruvian courts whi ch ob jected DRP' s 

22 c hal lenge , a nd upheld the c redit f i r s t i n administrati ve 

23 acti on in Octobe r 2012, and then in Lima Superior Court in 

24 a split 3 : 2 vote i n Jul y 2014, and then in the Supreme 

25 Court o f Just i ce of Peru which deni ed its final appeal i n 
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1 November 2015 . An d we say t hat, i n sustai ning a c l early 

2 un lawf ul credi t , Peru' s judici ary committed a den ial of 

3 j u stice . 

4 Now , befor e I leave thi s f irst part of my 

5 present ation , let me j ust not e two things : 

6 First , Per u does not seem t o be arguing that 

7 Renco ' s den ial of j usti ce clai m violat ed the 

8 non- r e t roactivity pri nciple . So , regardless of what you 

9 deci de on Peru' s retroactivit y a r guments , that c l a i m 

10 s h ou ld proceed to t he merits . 

11 Secon d , throughout its pleadings , Peru has been 

12 i n the habit o f r ecasti ng Renco ' s claims to makin g it s u it 

13 its own narr ative- - we hear d it this morn i n g again --t hat 

14 somehow all o f the key facts that f orm the basis o f our 

15 c l a i m occurr ed be f ore the Tr eat y took e ffect . But t hat ' s 

16 not proper. As is t he standard practice be f ore 

17 i n ter nati on a l court s a n d t ribunals , this Tribunal shou ld, 

18 o f cour se , make a n objective determinati on of what t he 

19 d i spute i n thi s case is really about, b u t in doin g so , you 

20 must give a t tention to t he formu lation o f the Claimant , 

21 a n d in par ticu lar t o t he fact s that the Cl aimant 

22 ident ifies as t he basis f or its claims , a n d so t he fact s 

23 t hat I have just recapped shou ld be given par ticu lar 

24 attention and weight . 

25 Now , f o r t he second part of my present ation , 
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1 wh ich i s that Renco ' s clai ms f a l l wel l within 

2 Arti cle 10 . 1 . 3 of t he Treaty as wel l as c u stomary 

3 i n ter nati on a l law . 

4 Now , t he facts that serve as t he basis f or our 

5 c l a i ms f all wi t hin t he r ight s i de , we say , of t he Februar y 

6 1 , 2009 divi d i ng l ine , and we s ubmi t t hat all o f Pe r u ' s 

7 Treat y b reach i ng conduct occurr ed after t hat , and real ly 

8 t hat shou ld be that . That' s the test . But fo r the sake 

9 o f a r gume n t , I wi l l n ow f ocus fo r a f ew mi nut es on t he l aw 

10 on non- ret roacti v i t y because the on ly real counte r Peru 

11 has made on n on- r e t roact ivit y i s based on a gross 

12 mi sreadin g r eal l y o f one case . I n our view , i t' s good to 

13 go through these customary p r i ncipl es a nd the Treaties a n d 

14 f i nd a t l east some common g r ound at the beginning . 

15 An d that beginni n g is the Treaty itself, a n d you 

16 see in t he s lide Ar t i c l e 10 . 1 . 3 o f the TPA, and i t sets 

17 ou t t he temporal scope o f the Treaty . And because it ' s a 

18 key t ext , l et me read i t i nt o the record . Ar ticl e 10 . 1 . 3 

19 says : " For great e r cert a i nt y , this chapter does n ot b ind 

20 a n y par ty i n rel ation to " a n y act o r fact that took p l ace " 

21 or " any situation t hat ceased t o e xis t " be f o r e t he date o f 

22 e n try i nto force of thi s Agr eemen t . " 

23 Let me break that down a l i t t le bit . On the one 

24 hand, you have " a n y act o r fact t hat t ook place " or " a n y 

25 s i t uati on that ceased to exist , " mean ing consumma t ed a nd 
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1 completed acts, facts o r situati ons before the Treaty 

2 entered i nto f orce . In those cases , you cannot rai se 

3 c l a i ms because they were already consummated and 

4 completed . On the other hand, any act, fact , or s i tuati on 

5 that has n ot ceased to exist , meani ng it may have started 

6 before the Treaty entered into f orce but the act conti nues 

7 after entry i nto f orce , you can rel ease these acts , facts , 

8 and situati ons because they are conti nui ng o r composite 

9 acts . 

10 Now, you may have not iced that in Peru's 

11 submissions , even thi s mo rning , Peru does not reall y 

12 add ress the words " cease t o exist " in the Treaty , and you 

13 can understand why because, if Peru i s right with i ts 

14 theory, as long as pre- Treaty acts a nd facts in s ituations 

15 exist, that may potenti ally have been a breach o f the 

16 Treaty , that n ow i nsulates Peru from liabi lity on ce the 

17 Treaty comes i nto force because supposedly the root o f the 

18 d i spute already exists or because i t ' s i nseparabl e, but 

1 9 that woul d meet wi th " continui ng acts " doctrine and the 

20 ki nd of breaches that are actual ly covered by thi s 10 . 1 . 3 

21 impossibl e . 

22 So , I should stress that Renco is really not 

23 raising claims about measures taken by Peru before 

24 February lst, 2009 , so we ' re not even seek ing t o employ 

25 the " continui ng breach" princi p l e . But as I mentioned, 
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1 even if we were t o do so , we wou ld be wel l wi thin our 

2 r i ght s because Peru ' s acts a nd the s i t uati on the Pa r t i es 

3 f i nd themselves in d i d n ot cease to exist a ft e r 

4 Februar y lst, 2009 . 

5 Now , t he t ext o f Arti c l e 10 . 1 . 3 consciou s l y d r aws 

6 f rom the t ext o f the Vi enn a Convent i on on the Law of 

7 Treat ies , a nd you see on t he sli de that p uts both texts 

8 s i de by side , t hey are vi r tual ly ident ical. The on ly 

9 d i fference i s t hat f i rs t highl i ghted secti on . The 

10 ident i t y bet ween the TPA and the Vi e nna Convent ion means 

11 t hat the n on - ret r oactive prin c i ple in t he TPA is 

12 consist e nt wi th cu stom, a n d the Vienna Convention l argel y 

13 bein g expr ess i ve of cust om, a n d so t o e l aborate on what 

14 non- r e t roact i vity means , we s h ou ld a l so have recourse t o 

15 c u stom. 

16 Now , as f or t he highl i ghted secti on , 

17 Arti cle 10 . 1 . 3 s t a r ts with t he phrase " f or g r eate r 

18 certainty," a n d this provi sion i n the TPA is i n tended t o 

19 de f eat a n y attempt to a r gue that t he Treaty i s n ' t 

20 consist e nt wi th n o r mal r ules of cust omary int e r nat i onal 

21 law . 

22 An d you see her e , j us t in case t here is a n y doubt 

23 about t h i s becau se I don ' t t h i nk t his is i n doubt , you see 

24 on the next s l ide an explanat i on f rom t he Uni ted States in 

25 t h is p r oceedi n g on what i t bel i eves i s the mean i n g o f " f or 
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1 greater certai nty ." 

2 In i ts submi ssion t o the Tri bunal , the U. S . 

3 confirmed that " the phrase ' for greater certainty '" 

4 s i gnals that the sentence it i ntroduces reflects what the 

5 Agreement woul d mean even if that sentence were absent . 

6 And then the U. S . cites the Vi enna Convention, which i t 

7 says " it has recognized since at least 1971 as an 

8 ' authoritative gui de ' to treaty law and prac tice , " so I 

9 wi l l refer t o the Vienna Convention as an expression of at 

10 least these rules o f c ustoma ry i nternati onal law . 

11 Now to the next slide , yes . 

12 What does the Treaty as well as custom say about 

13 non- retroact i vity? As you would have seen in our 

14 p l eadings , we identify a number o f basic principl es that 

15 we don ' t think are contr overs i a l. And f or your 

16 convenience , we summari zed those in the s l ide . We thi nk 

17 three basic princi ples are rel evant i n thi s case : 

18 Fi rst, " a c l a i m for a breach o f a treaty must be 

1 9 based on conduct attributable t o the State that occurred 

20 when the Treaty was i n force , a nd so here conduct by Peru 

21 or attributabl e t o Peru from February lst , 2009, onward ." 

22 Second, " a tri bunal can consider facts , acts, and 

23 omissions that occur before a Treaty ' s Effec tive Date when 

24 assessing whether State conduct occurring after the Treaty 

25 entered i nto effect violated the Treaty ." 
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1 Third, " an i nternationally wrongful act that 

2 begi ns before the Treaty entered into effect, but 

3 continues after the Treaty entered into effect, violates 

4 the Treaty, and those that a re continuing are composite 

5 breaches. " 

6 Agai n, Renco i s n o t even claimi ng that what we ' re 

7 seeking i s a conti nui ng breach . We woul d be doing so if 

8 we said, for example, that there was an extension we were 

9 enti tled t o under a Stock Tra nsfer Agreement that was 

10 deni ed befo re February lst, 2009, and continued to be 

11 deni ed after. In that case it woul d sti l l not v i o l ate 

12 non- retroact i vity. That's not even the case here . 

13 We are pointing t o a request made and a denial 

14 g i ven in March 2009 . We start with that first rule and 

15 it ' s a c l a i m f or breach of a treaty must be based on 

16 conduct attri butable to the State that occurred when the 

17 Treaty was in f o rce . This is uncontroversial, you see 

18 Arti cle 28 on non- retroactivity under the Vienna 

1 9 Convention. It follows that same rul e that we see in 

20 10 . 1 . 3 o f the Treaty . The same disti n guishin g o f 

21 completed versus continuing or composite acts . 

22 Next, you see the ILC Arti c l es on State 

23 Responsibi l ity, Article 13 of which s tates that a State 

24 must be bound by the obligation at the time the act 

25 occurs . 
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1 So , the second temporal r u le now . Takin g 

2 Arti cle 13 of t he I LC Ar ticles agai n , t he Commentary to 

3 Arti cle 13 confirms that fact s occurring prior to the 

4 e n try into force of a part icul ar obli gation may be t aken 

5 i n to account whe r e t hose are rel evant . An d t hen you see 

6 i n this ne xt sl i de , the Mondev Case , where the Tribunal 

7 held that : " I t does not follow t hat events prior to the 

8 e n try into force of NAFTA may not be r e l evant t o the 

9 quest ion whether a NAFTA Party i s i n breach o f Chapt er 11 

10 obl i gat ions by conduct o f that Party a f ter NAFTA ' s ent r y 

11 i n to f orce . " 

12 The Tr i b unal then went on t o say : " Events or 

13 conduct p rior to the e ntry into force o f an obligation f or 

14 t he Responden t St a t e may be r elevant in deter mini ng 

15 whether the State has subsequently commi tted a breach o f 

16 t he obligation . But it mus t s till be possible to point t o 

17 conduct of the St a t e a ft e r t hat date whi c h is itsel f a 

18 breach ." I t h i n k we ' re in agreement with the other s i de 

19 on that . 

20 So , Mondev i s a good example , actually , o f t he 

21 second r u le I was men t i oning . There , t he Cit y o f Boston 

22 e xpropr iat ed an i nvestment in a parki ng lot before NAFTA 

23 e n ter ed i nto f orce . An d a fter NAFTA entered into eff ect , 

24 t he Invest o r i nitiated a lawsu it agai nst the City and won , 

25 b u t an appell ate court vacat ed the ver d i ct . The Tribunal 
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1 held that the measures o f expropr iat i on could not viol ate 

2 NAFTA becau se t hey occurred a n d " ceased to exist" be f o r e 

3 NAFTA entered i nto e ffect . 

4 But that Tri b unal hel d t hat t he I nvest or ' s c l a i m 

5 f or den ial o f j u stice did not v i olat e t he 

6 non- r e t roact i vity pri nciple because that clai m, the 

7 deni al - o f-j ustice claim, was based on j udi cial measures 

8 t hat occurred a fte r NAFTA e nte r ed i n to e ffect . 

9 So , we n ow go t o the third temporal rule , whi ch 

10 speaks o f con tin u i n g or compos i te acts , a n d her e again we 

11 drown ourselves in t he t ext o f Ar t i c l e 1 0 . 1 . 3 o f the TPA, 

1 2 wh ich provi des that conduct must have " ceased t o e x ist " 

13 be f o r e t he Treaty ' s entr y i nto f orce for i t n ot to be 

1 4 acti onabl e . To " cease" i ndicat es that the act was already 

1 5 occurr i ng be f ore the key dat e . The act stops be f ore that 

1 6 date , t hen i t wi l l have " ceased t o e x ist " befor e that dat e 

1 7 a nd will n ot violat e t he Treaty . But i f the conduct 

1 8 continues , i t f all s within t he scope o f t he Treaty . So , 

19 a n i n ternat i on a l ly wron g f ul act with Peru that begi n s 

20 be f o r e t he Treaty entered i nto f orce on Februar y lst but 

21 continues after v i olates t he TPA. 

22 An d we see thi s ide n t i cal rule i n the Vi e nna 

23 Convent ion in Art i cle 28 , a n d then the ILC Comme nta r y t o 

24 t he Vienn a Convention elabor ates on this very clearly, a n d 

25 so I wi l l quote i t : " I f an act or fact or s i tuat i on whi ch 
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1 took place or arose pri or to the entry i nto force of a 

2 treaty continues to occur o r exi st a fter the Treaty has 

3 come into f orce , i t wi l l be caught by the provis i ons of 

4 the Treaty. The non- retroacti v i t y principle cannot be 

5 infringed by applying a treaty to matters that occur o r 

6 exist when the Treaty i s in force, even if they first 

7 began at a n earl ier date ." 

8 And by the way, Article 14 of the ILC Arti cles 

9 contains the same concept , " continuing act ." 

10 So, an appl i cation o f that third temporal rul e is 

11 f ound in Feldman versus Mexi co where a "permanent course 

12 o f action" that started before NAFTA entered into f orce 

13 and went on after that date became a breach o f NAFTA from 

14 that date on. 

15 An even clearer example o f a continuin g act i s 

16 f ound in the Chevron versus Ecuador commercial cases 

17 deci ded i n 2008. That claim concerned undue delay. 

18 Chevron' s subsidiary initiated seven breach- o f- contract 

19 c l a i ms in Ecuado r between 1993 and 1994 and that was f our 

20 years before the U. S. - Ecuado r BIT entered into effect. 

21 The Claims conce rned breaches o f contract by Petroecuador 

22 that occurred even earl ier, so decades earlier in the 

23 1980s . 

24 And then in late 2006, a fter a l l seven of those 

25 cases had l a i d dormant for ove r 10- years, Chevr on 
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1 initiat ed a c l a i m al l eging t hat t h i s undo delay 

2 const i t uted a deni al of just ice . And Ecuador, l i ke Pe r u 

3 here , r a i sed the retroactivit y objections and advanced 

4 s i mi lar a r guments about how the Claims were based 

5 essential ly on conduct t hat pre- date t he BIT . Ecuador 

6 argued t hat t he Cl aims ul t imatel y concerned breaches of 

7 contr act from t he 1980s and a lot of lawsuits and relat ed 

8 delays t hat h ad a lready s t a rted 4 year s bef o r e t he Treaty 

9 enter ed i nto f orce , but the Tribunal r e j ected t hose 

10 arguments . Properly , the Tr ibunal held t hat Chevr on ' s 

11 c l a i ms wer e based on conduct that cont inued t o exist after 

12 t he BIT entered int o f o r ce . 

13 So , Chevron ' s claim was based on State conduct 

14 t hat had begun be f ore the Tr eat y ent e r ed i nto e ffect but 

15 continued after . That conduct had not ceased t o exist and 

16 was , there f ore , with i n t he t empor a l scope o f the Treaty . 

17 Now , befor e I go to my last secti on of my 

18 present ation , let me say again , we do not--do not even 

19 make clai ms t hat Peru ' s b r eaches are conti nuing b r eaches . 

20 But i f we did , we would s t ill fall well wi thin t he scope 

21 o f the Treat y . 

22 Now , f o r my final section , i n an e f fo r t t o dodge 

23 t he customar y int e r nati onal law and non- retroacti v ity , as 

24 we were j us t discuss i ng i t, Pe r u invents a f alse legal 

25 standar d based on Berkowit z ve r sus Costa Rica . Now, we 

Realtime Stenographer 
David A. Kasdan, RDR-CRR 

Worldwide Reporting, LLP 
lnfo@WWReporting.com 



Case No. 2019-46 & 2019-47 

Page 1123 

1 bel i eve that i t ' s a wrong standard; but, even if it ' s 

2 wrong, Renco would meet that s tandard anyway . 

3 What Peru has done in i ts submi ssions is extract 

4 a few key phrases from the Berkowitz Case which tal k about 

5 breaches that mi ght be alleged as having occurred after 

6 the Treaty came into f o r ce , so here i t' s CAFTA, but 

7 actually were not that because they were not 

8 "independentl y actionable" o r " separable " from or " deepl y 

9 rooted" i n conduct that occurred prior to the Treaty 

10 entering into f o rce . So I've extracted three paragraphs . 

11 It's the three places where you see those words i n that 

12 award, and you see the language Paragraph 246 here, and 

13 then in the next slide , you see Paragraphs 253 and 269 , so 

14 they all have these buzzwords, " independently act i onable," 

15 " separabl e, " and " deepl y r ooted ." 

16 Accordi ng to Peru, this Tribunal should look at 

17 the measures on which Renco bases i t s c l a i ms . And even if 

18 they occurred after the Trea ty entered i nto force , it 

19 should anal yze whether those measures are deeply r ooted 

20 and independentl y actionable and inseparable from the 

21 facts and conduct that pre - dates the Treaty . 

22 But what ' s noticeably absent from Peru's 

23 submissions i s really any discussion o f the facts of that 

24 case , and once we go through the facts , it becomes clear 

25 exactly what the Tribunal mea ns . That case conce rned 
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1 d i rect expropriati ons , Costa Rica had issued a legal 

2 decrees f ormal ly taki ng the Investor ' s property before 

3 CAFTA entered into effect, so the Claimants sought 

4 compensation f or those takings . The Tri bunal found that 

5 those claims were based exclusively upon acts that 

6 occurred a nd " ceased to exist" before CAFTA entered into 

7 f orce . So , this i s actually an example o f that first 

8 temporal rule. A tri bunal does not have jurisdicti on over 

9 a c l aim based excl us i vely on State conduct that occurred 

10 before the Treaty entered into effect . 

11 And the point here is that even i f there are some 

12 l i ngering effects o f the breach and that these effects are 

13 fe lt after the Treaty took effect, the fact o f the taking 

14 had al ready been completed a nd the taking had " ceased t o 

15 exist " by the t i me the Treaty entered into f orce . 

16 Peru ' s v i ews of the "buzzwords, " as I call it, 

17 d oes not rea lly address the fol l owi ng : 

18 Fi r st , a Tri bunal can consider pre - Treaty acts 

1 9 and facts when assessing whether later conduct v i o l ates a 

20 treaty . That was the second rul e . 

21 Next, wrongful acts that began befo re a treaty 

22 entered i nto effect wi l l violate that Treaty if they 

23 continue a fter that Treaty enters i nto f orce . That ' s the 

24 third r u l e. 

25 And then the critical distincti on between 
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1 continuin g acts a l lowed unde r the Treaty and consummated 

2 acts whose e ffect s continue t o be f e lt, t hat ' s i n 

3 Berkowitz . 

4 An d to s um up , Peru ' s n on- r e t roactivit y argument 

5 is wr ong fo r three reasons : 

6 First , n one o f the Cl a i ms are based on measures 

7 taken be f ore the TPA e nte r ed i nto f orce i n Fe bruar y 2009 . 

8 Secon d , even i f we somehow assume that the Cl a i ms 

9 are based on f act s t hat occur red befor e t h e TPA took 

10 e ffect , as lon g as some of t hose act s a nd f acts took place 

11 a f ter, Renco wou ld sti l l be squar e l y withi n t he TPA ' s t ext 

12 a nd customar y i nte r nati onal law becau se t h e " situation " 

13 d id n ot " cease to exi st " before t he TPA took eff ect . 

14 Pe ru ' s at t empt to use Berkowit z versus Cost a Ri ca 

15 to over write cust omary int e r national law mus t fa i l becau se 

1 6 t hat case con cerned measur e that we r e a l ready con s ummat ed 

17 be f o r e t h e Treaty entered int o f orce , a nd really bears n o 

18 resemblan ce to the case that you have be f ore you . 

1 9 An d with t hat , I now hand i t over to my 

20 col l eague , Cedri c Sou le . 

21 PRES I DENT SI MMA : That you, Mr . Llamzon . 

22 Before I give t he floor to Mr . Soule , I think I 

23 have to clarify a method . My r eferen ce to the t i me spent 

24 by speaker s f or the Respon dent might have been a b it 

25 un c l ear . Of course , it ' s entirely in t h e hand s of t eams 
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1 how t hey want to spend or divi de up the t i me avai lable as 

2 a whole , whic h i s t hree hour s . So , i f teams today , i f 

3 Parties today go beyond the 90 minutes that are j us t on 

4 t he plan , that i s fi ne , and at the e nd o f today they ' re 

5 going t o make a time count, a nd t hen see what amount s o f 

6 t i me a r e left f o r t omorr ow . 

7 Okay . Thanks . Wi t h that c l arificat ion , I g i ve 

8 t he floor to Mr . Soul e . 

9 MR . SOULE: Thank you, Mr . President. 

10 Can you hear me? 

11 PRES I DENT SI MMA : Very wel l . 

12 MR . SOULE: Mr . Pres i dent , Members o f t he 

13 Tribunal , i n the f ew mi nutes that we have left , I want to 

14 address our t h ird poi nt , which i s that Peru didn 't invoke 

15 t he expedited revi ew procedur e unde r Article 10 . 20 . 5 of 

1 6 t he Treaty . Peru barel y mentioned this i n their openi ng . 

17 I guess when you' re on t hin ice you s kate f ast ; right? 

18 Bu t I t h i nk i t ' s worth spending a f ew mi nutes t o look at 

19 t h is carefu l l y because we beli eve that Peru ' s ob j ect ions 

20 are not admissible . 

21 Next s l ide . 

22 The provi sion is up on t he screen f or you , 

23 Arti cle 10 . 20 .5, and we say that a good-faith 

24 i n ter p r etation of t h i s provis i on requ ires thr ee thi ngs : 

25 It requires t hat the Respondent stat e its ob j ecti on, that 
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1 Respondent p l eaded its ob j ection, a nd t hat i t r equest that 

2 t hat object i on be decided on a n expedited basis , a n d that 

3 it do al l that wi thin 45 days o f t he Tri b unal ' s 

4 const i t ution. 

5 Now , Mr . Hamilton earli er said t hat they had du ly 

6 noti fied the i r obj ection s . We don 't t h i n k that' s t r ue , 

7 based on the l a n guage of Art icle 10 . 20 . 5 . 

8 Next s lide . 

9 What Pe ru d i d , is o n the 45th day after the 

10 Tribunal was constituted, on December 3rd, they sent a 

11 letter saying t hat t hey had ob j ecti on s . They didn't s t a t e 

12 what the ob j ecti on s were , a n d they just said that they 

13 woul d plead t hem l ater in f u r ther detail. Renco ob j ect ed . 

14 We said that they had not p r operly t riggered the expedi ted 

15 revi ew mech a ni sm under Art icle 10 . 20 . 5 , a n d t hat the 

16 objecti on s were n ot admissible . The Tri b unal wrot e back 

17 a n d sai d that t hey woul d allow the ob j ecti ons t o proceed 

18 b u t t hat the i ssue woul d be deci ded l ater at the Hearing , 

19 so here we are , a n d we ma i nt a in t hat t hose object i on s are 

20 not admiss i b l e because Per u , who loves to say t hat t hey 

21 have respect f or the Treat y , d i dn' t actua l ly t r igger the 

22 expedit ed revi ew mech a n ism . 

23 Next s lide . 

24 Article 10 . 20 . 5 o f the Treaty doesn ' t provide f or 

25 t h is two- step process that Peru is using wher eby they 
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1 state t hat they have an object i on within 45 days o f the 

2 Tribunal ' s constitution and then p l ead that objection a nd 

3 actually state what that objection is at a later dat e . As 

4 Peru has said many t imes , the ob ject and purpose o f 

5 Arti cle 10 . 20 .5 is to effi c iently and cost effi c i ent ly 

6 address cert a i n Preliminary Objecti ons . So , again, a 

7 good-faith r eading o f Ar ticle 10 . 20 . 5 requires that you 

8 state t he obj ection and that you brief the object i on 

9 wi thin the 45 - day deadline . 

10 Next s lide . 

11 To understand Art icle 10 . 20 . 5 , I think it ' s 

12 helpful to look at this slide , and the i nterpretation that 

13 the United States gave t o the phr ase "making of a clai m, " 

14 that was in a d i fferent cont ext, yes , but we were t r ying 

15 to interpr e t what you needed to do with i n the t hree- year 

16 l imita t ions peri od under Article 1117 o f NAFTA . And the 

17 United States said that i t wasn ' t sufficient to notify 

18 your intent to submit a claim t o arbitrati on . They said 

19 that a submission o f a claim to arbitration is what makes 

20 the Claim, is what eff ectuat es making o f a claim fo r 

21 purposes o f that p r ovis i on . We say that that analysi s i s 

22 useful her e . Under Article 10 . 20 . 5 of the Treaty, Peru 

23 has t o make an obj ection, and it d i dn ' t make an obj ection, 

24 it merely notified its objec tion, as Mr . Hamil t on said 

25 again t h i s morning . And we say t hat t hat ' s not enough , 
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1 a nd t hat that doesn ' t t r igge r the expedi ted r eview 

2 procedure . 

3 Next s l ide . 

4 Every other Respondent t hat has taken advantage 

5 o f this mechan ism has f ully p l eaded thei r ob j ecti on s 

6 wi t h in 45 days of t he Tribunal' s Const itutions . Guatemala 

7 d i d it , El Sal vador did i t, Domi nican Republ i c d i d it , 

8 Korea did i t, Panama d i d i t . You have the exampl es on the 

9 s l ide . Eve r y s i ngle Respondent pleaded t hei r ob j ect ions , 

10 a nd t hat mean s that they all underst ood t hat Ar t i c l e 

11 10 . 20 . 5 , its exact wording , r equ ired t hem to do that . 

12 Peru did not. 

13 Next s l ide . 

14 So , thi s is t he par agr aph i n Peru' s letter t hat 

15 t hey actua l ly left ou t from the i r sli des this morni ng . 

16 So , when you say that Ar ticle 10 . 20 . 5 requ ires you t o 

17 state t he obj ection, p l ead t he objection, but let ' s assume 

18 t hat that ' s n ot even t he standard . The standar d is t hat 

19 you have t o state you r ob j ect i on . Per u d i dn ' t even do 

20 t hat . Look at the h i gh light ed l anguage on the scr een . I 

21 don ' t even understand i t . I t says : " The measures t hat 

22 Cl a i mant a l leges b r eached the Treaty occurred either 

23 be f o r e t he Treaty ' s entr y int o f orce and Claimant f irst 

24 acqu ired or s hou ld have f irs t acqui r ed knowledge 

25 concerning a breach and loss o r damage ari sing t here from 
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1 be f o r e t he r e l evant prescr ipt i on pe r i od ." Ther e i s a t ypo 

2 somewhere i n that sentence . They e i ther mean " a n d " so 

3 both all o f t he measures are defi c i e nt under the 

4 retroacti v i t y a n d t he t i me bar , whi ch is not t r ue because 

5 we kn ow that Peru i s not criti c i z i n g our deni al of j us t i ce 

6 objecti on on the bas i s o f the n on - retr oactivi ty p r i n c i p l e , 

7 or they mean t or , either /or , i n whi ch case we don ' t kn ow 

8 wh ich measure r uns a f ou l o f which p r i n c i p l e , so they ' re 

9 actually n ot stat i n g t hei r obj ect ions . 

10 An d the l ast sent e n ce says : "To the extent that 

11 t he Treaty Statemen t o f Claim r eferen ces allegati on s that 

12 arose a f ter t he r elevant t i me per iod, c l a i ms based t he r eon 

13 appear to be i mpermiss i ble ." They ' r e not sayin g they are 

14 or they a r e n ' t , they ' re saying appear as well as fo r 

15 relat ed reason s . We d on ' t know what t hose reason s are . 

1 6 So , Peru doesn ' t s t ate what t he object ions is , 

17 Peru doesn ' t plead t he ob j ect i on s , a n d f or those r easons , 

18 we say Peru d i dn ' t i nvoke the e xpedi ted review mechani sm 

19 unde r Article 10 . 20 . 5 . Mr . Hami lton earl i er said that 

20 t hey gave u s a col legial heads - up . Our response t o t hat 

21 is so what ? The r e was a r ule under the Treat y , you d i dn ' t 

22 comply wi th i t , your ob j ection s are not admissibl e . 

23 An d with t hat , I hand i t over to Ed Kehoe t o 

24 conclude Cl a i mant ' s submission s . 

25 PRES I DENT SI MMA : Than k you , Mr . Soule . 
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1 The f loor is f or Mr . Kehoe f or a conclus i on . 

2 MR. KEHOE : Thank you , Mr . President . We wi l l 

3 conclude wi thout a n y further comments i n the i n te r est o f 

4 t i me . Tha nk you very much . 

5 PRES I DENT SI MMA : Thank you , Mr . Kehoe . 

6 Now , t his brings a n e nd t he pleadings o f the 

7 Part i es a nd l eaves us wi th a b r eak , a nd t he quest i on 

8 o f --t he quest i on of questi on s by t he Tr i bunal . 

9 May I suggest t hat we have a muc h shor te r break 

10 because i t won ' t take the Tribunal hal f a n hour to ma ke up 

11 its mi nd as to whet her and what quest i on s it wants t o put, 

12 so I suggest i f that ' s fi ne wi th t he Parti es , t hat we have 

13 a 5 mi nutes ' break , then come back e i t her wi t h some 

14 quest ions o r not . Okay . 

15 Mr . Hami l t on, would that be fi ne wi t h you , not 

16 havi ng a 30 mi nutes ' b reak? 

1 7 MR. HAMI LTON : Thank you very much . 

1 8 (Overlappi ng speake r s . ) 

1 9 MR. HAMILTON : Thank you very much , 

20 Mr . Pres i den t . 

21 We actua l ly have a quest ion, wh ich i s whether the 

22 Tribunal is going t o s hare quest i on s with us that each 

23 s i de wi l l then con sider overni ght a nd address during our 

24 rebuttal t omorrow, or do you have someth i ng else in mi nd ? 

25 And t hat may i mpact a respon se to the question about how 
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1 long the break i s . Than k you . 

2 PRES I DENT SI MMA : Mr. Kehoe? 

3 MR. KEHOE : We have no ob j ect ion to a 5- minute 

4 break . 

5 PRES I DENT SI MMA : Okay . I thin k we just go into 

6 ou r Chamber a nd f i gure out t he a n swer to Mr . Hami lton ' s 

7 quest ion , so I don' t really see what di fference it wou ld 

8 make how we come out on, Mr . Hamilton . I thi n k five 

9 mi nutes ' break wou ld be suf fic i e n t , so l et ' s break for 5 

10 mi nutes , whic h mean s let' s be back at 7 : 25 my t ime . 

11 Martin , please? That would be what ? 

12 SECRETARY DOE: That would be correct . 

13 PRES I DENT SI MMA : In s i x minutes ' t i me . 

1 4 SECRETARY DOE: Eve r ybody s hould have a time r in 

15 a n y event that wil l l et you know whe n we ' re comi ng back. 

1 6 PRES I DENT SI MMA : All right. So , we r et r eat mor e 

1 7 or l ess . 

1 8 SECRETARY DOE: I ndeed . I thin k momentari ly we 

19 wi l l be all be sent to our b r eakout . 

20 (Brie f r ecess . ) 

21 QUESTI ON FROM THE TRI BUNAL 

22 PRES I DENT SI MMA : Okay . Than k you fo r being 

23 back . 

24 The Tr i buna l has come up wi th one s i ngle question 

25 a nd would actua l ly p r e f er you t o come up with answer s , i f 
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1 you do it by tomorr ow . The quest ion is as f ollows : 

2 With regar d to the three - year prescr ipti on 

3 l imita t ion period, it has not r eal l y been made c l ear 

4 whether Parties r egard t his as an i ssue o f jurisdict ion or 

5 a n i ssue o f admi ssibi l ity . So , if you cou ld just spen d a 

6 l i ttle t ime tomor row on clarifying that , that is the onl y 

7 quest ion we h ave . 

8 So , i s there any f u r ther mat t er? Ot herwise , 

9 today ' s exercise woul d come t o an end . 

10 May I ask Mr . Hamilton. 

11 MR . HAMILTON : We onl y- - t h a nk you f or your 

12 quest ion , Members o f t he Tribunal , whic h we will address 

13 tomor row . The onl y comment that I have is a p r actical 

14 one , which is t hat , i n r eviewing t he Schedule , it comes t o 

15 mi nd that the Tribunal questions tomor row are indicated t o 

16 f ol l ow t he r ebutt al round in the Contr act Case , and I 

17 s imply want to h o l d out that, from Respondent s ' point o f 

18 v i ew, if the Tr i b una l has any questions on the Contr act 

19 Case p r ior t o t he r ebutt al , we coul d t ry to address it in 

20 t he r ebutt al round . Of cour se , if you have any questi on s 

21 later or at a n y time , we 're g l ad to address t hem at t he 

22 t ime , as well. 

23 J ust a practical thou ght that some o f t he t h ings 

24 t hat you hear , notwithst anding , Mr . Kehoe and I a r e 

25 usually abl e to agr ee on many commonsensical things , so 
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1 that ' s a practical observation . Woul d i t be helpful f or 

2 the Tribunal i n the Contracts secti on to go t o the 

3 rebuttal t omorrow? Something for you to think about . 

4 Thank you . 

5 PRESIDENT SIMMA : Thank you , Mr . Hamilton. 

6 Mr . Kehoe? 

7 MR . KEHOE : I agree with Mr. Hami lton . I ' m happy 

8 f or the Tri bunal to decide whatever i t wou ld like to do in 

9 that regard . 

10 And I do have one o ther practical questi on, and 

11 it won ' t be the end o f the world however the answer turns 

12 out, but I note on the Schedul e t omorr ow that we have a 

13 break at 12 : 30 after Cl aimant s ' Openi ng Statements, and 

14 then we come back a fter 30 minutes, and we have the 

15 Respondents ' rebuttal and the Cl aimant s ' rebuttal. 

16 And al l I woul d note--and again, we wil l l ive 

17 wi th it i f we have to, but t he Respondent gets 30 minutes 

18 o f a break t o prepare--t o respond and rebut what it ' s 

19 heard from us and we don ' t get any t i me at all, i t j us t 

20 gets handed r i ght over t o us , so maybe we could have a 

21 f i ve-minute break at that point. 

22 

23 

24 

25 

PRESIDENT SIMMA : Mr. Hami lton? 

MR . HAMILTON : Sure . Unde r s t ood . 

PRESIDENT SIMMA : Fine. 

MR . KEHOE : Thank you . 
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1 PRESIDENT SI MMA : Okay . That i s f ine , Mr. Kehoe? 

2 MR . KEHOE : Yes . Thank you very much . 

3 PRESIDENT SI MMA : Wonderful. So everybody is 

4 sati s fi ed, so wh y don ' t we b reak . 

5 So , I wish you a good rest of the day, a good 

6 afternoon o r good evening , and we wil l see each other 

7 tomor row same t i me , 5 : 00 p . m. , which is 11-- I don ' t know . 

8 Martin, what i s it in Washington? 

9 SECRETARY DOE : It wi l l be 9 : 00 a . m. once again 

10 in Washington and New York, and 3 : 00 p . m. in The Hague and 

11 Munich . 

12 PRESIDENT SI MMA : And thanks f or your 

13 cooperati on . I think the firs t day has worked 

14 beaut iful ly . Thank you very much and see you t omorr ow . 

15 SECRETARY DOE : And we wi l l open the breakout 

16 rooms once again in case anybody wi s hes to s tay ther e fo r 

17 a l ittle while after we close fo r today . 

18 MR . KEHOE : Thank you . Bye- bye . 

19 PRESIDENT SI MMA : Thanks again . 

20 (Whereupon , at 1 : 33 p . m. , the Hearing was 

21 adjourned until 9 : 00 a.m . the following day . ) 
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