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INTRODUCTION

The dispute at hand revolves around the privatization of BD Agro, a socially-owned
company primarily engaged in milk-producing business and located in Dobanovci,
the Republic of Serbia.

In accordance with the 2001 Law on Privatization,* the public auction for the sale of
70% of BD Agro’s shares was held on 29 September 2005. Mr. Djura Obradovic, a
Serbian and Canadian citizen residing in Belgrade,? emerged as a winner at the
auction. As a result, on 4 October 2005, Mr. Obradovic and the Privatization Agency

entered into the Privatization Agreement.®

Under the terms of the Privatization Agreement, the Privatization Agency sold to
Mr. Obradovic 70% of BD Agro’s capital for the purchase price of EUR
5,548,996.46 payable in six equal annual installments,* while approximately 30% of

the shares were transferred to BD Agro’s employees without compensation.®

The Privatization Agreement, which explicitly stated that it was concluded in
accordance with the Law on Privatization, also contained various other obligations
and warranties of Mr. Obradovic, apart from the payment of the purchase price. For
instance, Mr. Obradovic committed to make an additional investment in the
company?® and to refrain from selling or otherwise alienating shares of BD Agro in
the period of two years from the conclusion of the Privatization Agreement.” He was
also restricted in selling fixed assets of the company until the full payment of the
purchase price.® Importantly for the present case, he took upon himself not to
encumber with pledge assets of BD Agro during the term of the Agreement, except
for securing claims against the company, created in the course of its regular business

12001 Law on Privatization, CE-220.

2 Witness Statement of Djura Obradovic dated 20 September 2017, para. 1.
3 Privatization Agreement, CE-17.

4 Articles 1.2. and 1.3. of the Privatization Agreement, CE-17.

> See recitals of the Privatization Agreement, CE-17.

b Article 5.1. of the Privatization Agreement, CE-17.

7 Article 5.3.1. of the Privatization Agreement, CE-17.

8 Article 5.3.3. of the Privatization Agreement, CE-17.

7



activities, or for the purpose of obtaining funds that would be used exclusively by

the company.®

As a guarantee for the fulfillment of the Buyer’s obligations, the Privatization
Agreement contained a provision obliging Mr. Obradovic and the Privatization
Agency to conclude a share pledge agreement by which Mr. Obradovic pledged his
shares to the Privatization Agency.!® The Share Pledge Agreement was an integral
part of the Privatization Agreement and was concluded on the same day.*

Under the relevant legislation in force at the time of BD Agro’s sale, foreign natural
persons and legal entities were in no way restricted from entering the privatization
process as buyers of socially-owned capital.’> The Law on Privatization provided
requirements that the potential buyer had to fulfill, which applied regardless of

nationality.®

Mr. Obradovic was in default on various obligations stipulated in the Privatization
Agreement for almost the entire period of his contractual relationship with the
Privatization Agency.'* Of particular importance for the present case is that he used
assets of BD Agro as means for obtaining cash for his other companies, in breach of

Article 5.3.4. of the Privatization Agreement.

The crux of Mr. Obradovic’s dispute with the Privatization Agency is the RSD 221
million loan that BD Agro took from Agrobanka in December 2010.% In January
2011, the Privatization Agency established that BD Agro had pledged its assets as a
guarantee for this loan while almost 50% of the sum obtained from the bank was
used for the benefit of two other Mr. Obradovic’s companies (Crveni Signal and
Inex). This was in breach of Article 5.3.4. of the Privatization Agreement.!® The

Privatization Agency promptly advised Mr. Obradovic that he was in breach of his

9 Article 5.3.4. of the Privatization Agreement, CE-17.

10 Article 3.1.2. of the Privatization Agreement, CE-17.

11 The Share Pledge Agreement, CE-17.

12 Article 12(1) of the Law on Privatization (2001), CE-220.

13 See Atrticle 12(3) of the Law on Privatization (2001), CE-220.

14 Between November 2005 and January 2011, Mr. Obradovic was granted the additional time period for the
fulfillment of his contractual obligations on 18 different occasions. See Report of the Privatization Agency
on Control of BD Agro dated 25 February 2011, p. 2, CE-30.

15 Short Term Loan Agreement no. K-571/10-00 of 22 December 2010, Article 7, RE-6.

16 Report of the Privatization Agency on Control of BD Agro of 25 February 2011, p. 12, CE-30. Proposal
of the Center for Control for the session of the Commission for Control of 24 February 2011, RE-68.
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10.

11.

12.

13.

contractual obligation and that it considered this breach to be a reason for the

termination of the Privatization Agreement.’

What ensued was the period of several years in which the Privatization Agency
attempted to persuade Mr. Obradovic to remedy the breach. During this time, it set a
total of eight additional time periods in which he was requested to obtain repayment
of the funds loaned to Inex and Crveni Signal. Although the Buyer on several
occasions during this time accepted that he was in default on his obligations,® and

despite his assurances that the breach would be remedied, that has never happened.

During one of those additional periods, in April 2011, and, therefore, after the
existence of the breach had already been notified to the Buyer and after he was given
additional time to remedy the breach, Mr. Obradovic paid the remainder of the

purchase price for BD Agro to the Privatization Agency.

Even though he did not live up to his part of the bargain, Mr. Obradovic saw fit to
request the Privatization Agency to release his shares in BD Agro from the pledge.
Naturally, the Privatization Agency refused, as it was fully entitled to do that under

the Privatization Agreement and general contract law.*®

In the meantime, in December 2013, the Ministry of Economy commenced
Supervision Procedure over the privatization of BD Agro prompted by complaints of
its employees about Mr. Obradovic’s management of the company, which brought it

to the verge of bankruptcy.?°

Shortly before, in April 2013, the Privatization Agency was approached by Mr.
Rand, a Canadian national, who declared his interest to invest in BD Agro.?! Acting
through one of his companies (Rand Investments), he attempted to assume Mr.
Obradovic’s role in the Privatization Agreement. An assignment agreement was

indeed concluded between Mr. Obradovic and Coropi, another company apparently

17 Notice of the Privatization Agency on Additional Time Period of 24 February 2011, CE-31.

18 See, for instance, Letter from Mr. Obradovic and BD Agro to the Privatization Agency of 23 July 2012,
RE-21.

19 | aw on Obligations, Article 122 (1), RE-32.

2 The Company’s business account was blocked under the enforce collection procedure on 8 March 2013
and remained blocked ever since. See Pre-pack Reorganization Plan dated November 2014, p. 8, CE-321.

2L E mail from Mr. Jakovljevic to the Privatization Agency of 16 April 2013, RE-108.
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owned by Mr. Rand, in September 2013.2? But in order for the assignment to be
valid under the Law on Privatization, the approval of the Privatization Agency was
required.?®> However, potential assignment and approval thereof could not have
happened before Supervision Procedure ended, and what is even more important it
could not have happened since the parties interested in the assignment failed to

submit the necessary documents to the Privatization Agency..

14. On 7 April 2015 the Ministry of Economy concluded the Supervision Procedure. It
instructed the Privatization Agency to grant yet another 90 day additional period
which Mr. Obradovic could use to deliver evidence that he fulfilled his obligations
under the Privatization Agreement in the additionally granted terms.?* This final
attempt of the Privatization Agency to save the Privatization Agreement was also to
no avail. Mr. Obradovic again failed to submit evidence that he had remedied the
breach of Article 5.3.4. Instead, in September 2015, he sent a letter to the
Privatization Agency, now claiming that he had fulfilled all his contractual
obligations and threatening to commence an arbitration against Respondent based on
the Canada — Serbia BIT.?

15. Finally, on 1 October 2015, the Privatization Agency did what it repeatedly warned
it would do for the last four years - sent the Notice of termination of the Privatization
Agreement to Mr. Obradovic.?® The termination declared by the Agency was
obviously justified, and in accordance with the contractual framework and Article
41a of the Law on Privatization. On 21 October 2015 the Privatization Agency
rendered a decision on transfer of BD Agro’s capital from Mr. Obradovic to the
Privatization Agency.?” The decision was issued based on the mandatory provision
of the Law on Privatization?® and represented an automatic consequence of the
Privatization Agreement’s termination due to the non-performance of the Buyer.?®

Mr. Obradovic initially challenged the termination before the commercial court in

22 Agreement on Assignment of Agreement on Sale of Socially Owned Capital Through Public Auction
between Djura Obradovi¢ and Coropi Holdings Limited; CE-274.

2 |bid., Article 8. See, also, Article 41z of the Law on Privatization (2001), CE-220.

24 Report of Ministry of Economy on the Control over the Privatization Agency, p. 13, CE-98

25 | etter from Mr. Obradovic to the Privatization Agency dated 8 September 2015, CE-48.

2 Notice on Termination of the Privatization Agreement of 28 September 2015, p. 3, CE-50.

27 Decision of the Privatization Agency on the Transfer of BD Agro’s Capital dated 21 October 2015, CE-

105.

28 Article 41(2) of the 2014 Law on Privatization, CE-223.

29 Expert Report of Professor Mirjana Radovic, para. 54.
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16.

17.

18.

Belgrade, but eventually decided to withdraw his lawsuit against the Privatization

Agency.

In February 2018, the arbitration proceedings were indeed initiated but by
Claimants, not by Mr. Obradovic. Although they unsuccessfully attempted to obtain
the ownership of BD Agro through the assignment of the Privatization Agreement,
Claimants now allege that they were actually the owners of the company all along.
Their beneficial ownership theory also implies that, by entering into the Privatization
Agreement with Mr. Obradovic, the Privatization Agency effectively sold BD
Agro’s capital to Mr. Rand and other Claimants, without even knowing it. But, as is
demonstrated below, Claimants have never obtained ownership of BD Agro’s shares
according to Serbian law. This is the fundamental flaw of their case and the one
which undoubtedly prevents them from meeting the jurisdictional threshold under
the Treaties and the ICSID Convention.

In addition, and without prejudice to the jurisdictional objections raised, Respondent
will also demonstrate that, in any event, it did not breach any of its obligations under

the Treaties.

This Counter-Memorial begins with the present introduction (1), which is followed by
a statement of facts (1), and then by a discussion of jurisdictional objections and a
request for bifurcation (Il), attribution (IV), the breaches alleged (V), and
compensation (V1), after which Respondent makes its prayer for relief respectfully

requesting that all claims be dismissed (VI1).

30 Witness Statement of Djura Obradovi¢ dated 20 September 2017, para. 30.
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Il. STATEMENT OF FACTS

A.

19.

20.

21.

Termination of the privatization agreement was lawful

Claimants build their entire case on the presumption that the termination of the
Privatization Agreement concluded between Mr. Obradovic and the Privatization
Agency was unlawful. This presumption is however incorrect. As will be elaborated
below, Mr. Obradovic breached the Privatization Agreement (in particular Article
5.3.4), and although he was given several years to remedy that breach, he decided

not to. On the other hand, the Privatization Agency acted consistently throughout the

time. From the day it determined the breach until the day the Notice on Termination
was sent, the Privatization Agency communicated the same message to Mr.
Obradovic — the breach of Article 5.3.4. has to be remedied or the Privatization
Agreement will be terminated in accordance with Article 41a of the Law on
Privatization. In this proceeding, Claimants attempt to paint a different picture —
that, somehow, termination of the Privatization Agreement “came as an utter
shock”.3! As will be seen in the following summary of events and actions taken by

the Privatization Agency, Claimants' contentions are clearly unfounded.
1. The 221 million loan TO BD AGRO

At the outset, it would be useful to explain the circumstances which caused the
breach of the Privatization Agreement in the case of BD Agro and, ultimately, its
termination. The understanding of these circumstances is of particular importance
having in mind that Claimants' Memorial attempts to distort what was the reason for

termination.

In December 2010 BD Agro concluded several agreements with Agrobanka and the
Buyer’s related entities, which resulted in disposition of BD Agro’s assets contrary
to Article 5.3.4., that forbids pledging the company's real estate for securing the

loans that are used by third parties. In particular:

I.  The 221 Million Agreement — On 22 December 2010, Agrobanka as creditor
and BD Agro as debtor concluded the 221 Million Agreement for the amount

31 Second Witness Statement of Erinn Broshko, para 61. Second Witness Statement of Igor Markicevic, para
187.
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of RSD 221,000,000 (app EUR 2 million),% to be used for “the consolidation
of the company and related entities”.3® As security for the loaned funds, BD
Agro undertook to provide to Agrobanka, inter alia, a pledge over its real

estates, land and buildings, located in cadastral municipality Dobanovci.®*

ii.  Pledge for the 221 Million Loan — Based on the 221 Million Agreement, BD
Agro submitted to the court the request for registration of pledge accompanied
by the statement of pledge.® On 14 January 2011, the court registered the 221
Million Pledge as security for repayment of the amount of RSD 221,000,000
(and other obligations from the agreement) over BD Agro’s real estates. This
pledge remains until today.®

iii.  Agreement on Assumption of Debt of Crveni Signal — In parallel, on 28
December 2010, Crveni Signal (a company also owned by Mr. Obradovic)®’,
Agrobanka and BD Agro concluded the Agreement on Assumption of Debt
under which BD Agro assumed the entire debt of Crveni Signal towards
Agrobanka from the Short Term Loan Agreement of Crveni Signal, in the
amount of RSD 65,000,000 (app EUR 600,000)* plus interest, whereas Crveni
Signal was released from the said debt.*®

iv.  Agreement on Interest-Free Loan to Inex — At the same time, on 29

December 2010 BD Agro and Inex (conveniently, another company owned by

32 At the time the 221 Million Agreement was concluded, on 22 December 2010, the RSD middle exchange
rate of the National Bank of Serbia for EUR was 106.44 (221,000,000 + 106.44 = 2,076,287.11). National
Bank of Serbia RSD Exchange Rate on 22 December 2010, RE-44.

33 Short Term Loan Agreement no. K-571/10-00 of 22 December 2010, Article 1, RE-6.

34 Short Term Loan Agreement no. K-571/10-00 of 22 December 2010, Article 7, RE-6.

% Request for registration of pledge in accordance with the Short Term Loan Agreement no. K-571/10-00,
RE-7. Statement of pledge no. Ov-37246/2010 of 28 December 2010, RE-8.

3% Pledge was constituted over cadastral parcels no. 4670, 4673-4684, 4686-4687, 5516-518, 5527-5528,
5544, 5546-5549, 5550/1, 5553, 5574-5584, 5587-5589, 5023/1, 5023/5, 5023/7, 5521 and 5522, all
located in cadastral municipality Dobanovci and owned by BD Agro. Decision of the First Basic Court in
Belgrade no. Dn-14124/10 of 14 January 2011, RE-9. Excerpt from the Land Register no. 4031, cadastral
municipality Dobanovci of 13 March 2019, RE-45.

37 Proposal of the Center for Control for the session of the Commission for Control of 25 April 2012, p. 2,
RE-72.

38 At the time the Agreement on Assumption of Debt of Crveni Signal was concluded, on 28 December
2010, the RSD middle exchange rate of the National Bank of Serbia for EUR was 106.08 (65,000,000 +
106.08 = 612,745.09). National Bank of Serbia RSD Exchange Rate on 28 December 2010, RE-81.

39 Agreement on Assumption of Debt of 28 December 2010, Articles 1 and 4, RE-11.
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Mr. Obradovic)*® concluded an Agreement on Interest-Free Loan to Inex by
which BD Agro undertook to provide to Inex a cash loan in the amount of RSD
32,000,000 (app EUR 300,000).*

22. Apparently, the Buyer deemed it appropriate that BD Agro, which had no cash of its

own and had to pledge its assets to get a loan from the bank, use the loaned funds for

the benefit of Buyer’s other companies. The fact that this was not allowed under
Article 5.3.4. did not bother the Buyer, so BD Agro:

a) paid out Crveni Signal’s debt towards Agrobanka that was the subject of the
Agreement on Assumption of Debt, in the total amount of RSD 70,944,422.27
(EUR 670,045.54),%2 and

b) paid RSD 30,670,690 (EUR 289,674.06) to Inex in accordance with the

Agreement on Interest-Free Loan.*

23. In other words, out of the 221 Million Loan, which was secured by the 221 Million
Pledge, almost 50% i.e. RSD 101,615,112.57 (EUR 959,719.60), was used for
benefit of other companies owned to Mr. Obradovic.

2. Privatization Agency’s finding of breach and requests for compliance

24. The said transactions that occurred in December 2010, i.e. the use of the 221 Million
Loan, clearly represented the breach of the obligation from Article 5.3.4, which
prescribed:

“5.3.4. The Buyer will not encumber with pledge the fixed assets of the

subject during the term of the Agreement, except for the purpose of

securing claims towards the subject stemming from regular business

“0 Proposal of the Center for Control for the session of the Commission for Control of 25 April 2012, p. 2,
RE-72.

41 Agreement on Interest-Free Loan of 29 December 2010, Articles 1 and 4, RE-10. At the time the
Agreement on Interest-Free Loan to Inex was concluded, on 29 December 2010, the RSD middle
exchange rate of the National Bank of Serbia for EUR was 105.88 (32,000,000 + 105.88 = 302,228.94).
National Bank of Serbia RSD Exchange Rate on 29 December 2010, RE-82.

42 Audit report by Auditor doo of 29 April 2011, RE-13. On 29 December 2010, the RSD middle exchange
rate of the National Bank of Serbia for EUR was 105.88 (70,944,422.27 + 105.88 = 670,045.54). National
Bank of Serbia RSD Exchange Rate on 29 December 2010, RE-82.

43 Audit report by Auditor doo of 29 April 2011, RE-13. On 29 December 2010, the RSD middle exchange
rate of the National Bank of Serbia for EUR was 105.88 (30,670,690 + 105.88 = 289,674.06). National
Bank of Serbia RSD Exchange Rate on 29 December 2010, RE-82.
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activities of the subject, or except for the purpose of acquiring of the funds

to be used by the subject.”**

25. The breach of quoted provision was noted by the Privatization Agency already in
January 2011 and throughout the entire period leading up to the termination of the

Privatization Agreement the Privatization Agency communicated to the Buyer:#

i. that the manner in which the 221 Million Loan was used represented a
breach of Article 5.3.4,

ii.  that this breach had to be remedied in additionally granted term by returning

the funds given to Inex and Crveni Signal back to BD Agro, and

iii.  that in case the breach was not remedied, the Privatization Agency would
take the measures from Article 41a of the Law on Privatization, which
prescribed that “The agreement on sale of the capital or property shall be
deemed terminated due to non-fulfillment, if the buyer, even within an
additionally granted term for fulfillment (...) disposes of the property of the

subject of privatization contrary to provisions of the agreement .48

26. Although aware of the consequences, the Buyer decided to ignore the Privatization
Agency’s warnings. As will be elaborated below, the fact that the Privatization
Agency had been more than patient, that it was tolerant and forthcoming for more
than 4 years, changed nothing — funds used to finance Inex and Crveni Signal remain

unreturned and the 221 Million Pledge remains registered until this very day.*’

2.1. Privatization Agency’s bodies in charge of controlling the performance of

buyers’ obligations

27. Before elaborating Privatization Agency’s activities with regard to performance of

the Privatization Agreement, Respondent would like to note that the Privatization

4 Article 5.3.4. of the Privatization Agreement, RE-12. Respondent notes that it provides the new
translation of Article 5.3.4. of the Privatization Agreement seeing that the translation provided by
Claimants is insufficiently accurate.

4 See Section 11.A.2.

46 See the following paras.

47 Notice on Termination of the Privatization Agreement, p. 3, CE-50. Excerpt from the Land Register no.
4031, cadastral municipality Dobanovci of 13 March 2019, RE-45. Analytic cards of debts owed by
Crveni Signal and Inex on 25 March 2019, RE-1 and RE-190.
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Agency’s control of the performance of privatization agreements included
controlling the performance of buyers’ obligations from privatization agreements
and also determining which steps should be taken in respect to non-performing
buyers. The Center for Control within the Privatization Agency was tasked with
controlling of the performance of the buyer’s contractual obligations, reviewing the
submitted documentation, and drafting proposals on steps to be taken in relation to
the buyer if breaches of privatization agreement were noted. The Center for Control
would then deliver its proposal on measures to be taken to the Commission for
Control, which would consider the Center for Control’s proposal at its session. The
Commission for Control was independent in its decision-making and was not

obligated to follow the Center for Control’s proposals.*®
2.2. January 2011 control, February 2011 Notice and April 2011 Audit Report

28. A few days after the 221 Million Pledge was registered over BD Agro’s real
property, on 17 January 2011, the Privatization Agency performed the control on
fulfillment of the Buyer’s obligations from the Privatization Agreement at BD

Agro’s premises.*®

29. Based on the gathered information, the Privatization Agency’s, inter alia,

determined:

i. that on 22 December 2010, BD Agro and Agrobanka concluded the 221
Million Agreement for “the consolidation of the company and related

entities”,

ii.  that the 221 Million Pledge was registered on land in 44 cadastral parcels of
BD Agro in the land registry sheet 3003, cadastral municipality Dobanovci,
as well as on the land with buildings on parcels 5521 and 5522 in the land
registry sheet 3002, cadastral municipality Dobanovci, as security for the 221

Million Loan, and

48 Witness statement of Mr. Vladislav Cvetkovic, paras 7-8. See, also, Rulebook on undertaking of measures
of 7 April 2014, RE-93. Rulebook on criteria for decision-making of 30 April 2015, RE-92. Procedure for
conducting of activities of the Center for Control, RE-107.

49 Report of the Privatization Agency on Control of BD Agro of 25 February 2011, p. 2, CE-30.
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iii.  that the amount of RSD 70,944,422.27 from the 221 Million Loan was used
to settle Crveni Signal’s debt towards Agrobanka, whereas RSD 30,670,690

was loaned to Inex.>®

30. The above-mentioned facts were determined by the Center for Control.>! Thereafter,
the Commission for Control held its session on 24 February 2011, on which it
determined the breach of the Privatization Agreement and gave the Buyer additional
time for, inter alia, performance of the obligations referred to in Article 5.3.4 of the
Privatization Agreement and for submission of an audit report evidencing that the
Buyer performed the said obligations i.e. that all the borrowings given by BD Agro
to third parties, from credit funds secured by encumbrances on BD Agro’s real
estate, have been repaid.>® Following this decision, on 25 February 2011 the
Privatization Agency issued the Notice on additional time for compliance to Mr.

Obradovic.>® In the February 2011 Notice, the Privatization Agency noted that:

“In [Article] 5.3.4 of the Agreement, the Buyer undertook that [he] will
not, without previous written consent of the Privatization Agency,
encumber with pledge the fixed assets of the subject during the term of the
Agreement, unless for the purpose of securing claims towards the subject
stemming from regular business activities of the subject, or, unless for the

purpose of acquiring of the funds to be used by the subject.””*

(...)

“[B]y the review of excerpts from real estate registers submitted by the
Subject of privatization on 27 January 2011, it was noted that on the fixed
assets of the Subject of privatization, inter alia, pledge rights were
registered (...) to secure the funds (loans) whose beneficiaries are third
parties (partially or fully), (...) in favor of AGROBANKA” 55

%0 Report of the Privatization Agency on Control of BD Agro of 25 February 2011, p. 12, CE-30.

51 Report of the Privatization Agency on Control of BD Agro of 25 February 2011, p. 12, CE-30. Proposal
of the Center for Control for the session of the Commission for Control of 24 February 2011, RE-68.

52 Minutes from the session of the Commission for Control of 24 February 2011, RE-46.

%3 Notice of the Privatization Agency on Additional Time Period of 24 February 2011, CE-31.

4 Notice of the Privatization Agency on Additional Time Period of 24 February 2011, p. 1, CE-31.

%5 Notice of the Privatization Agency on Additional Time Period of 24 February 2011, p. 2, CE-31.
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31.

32.

33.

34.

Having in mind the above, in accordance with Article 4la of the Law on
Privatization,®® the Privatization Agency granted additional 60 days to Mr.
Obradovic for (i) fulfillment of obligations referred to in Article 5.3.4 of the
Privatization Agreement and (ii) submission of an audit report containing the
findings on the Buyer’s actions undertaken in the additionally granted term. The
Privatization Agency stated that the audit report should address the question whether
the Buyer fulfilled the obligations from Article 5.3.4 of the Agreement, specifically
“whether all the loans given to third parties by the Subject of privatization from loan
amounts secured by encumbrances on the property of the Subject have been
returned”. Finally, the Privatization Agency stated that it would undertake measures
from Article 41a of the Law on Privatization in case the breach was not remedied. >’

As can be seen, the February 2011 Notice was more than clear on (i) which
obligation was breached, (ii) how it was breached, (iii) how the breach should be

remedied and (iv) what are the consequences of the failure to remedy the breach.

Responding to the February 2011 Notice, on 29 April 2011 (after paying the last
installment of the Purchase Price)®® Mr. Obradovic submitted an audit report which

confirmed:

i.  that the funds received by BD Agro from the 221 Million Loan were used for

the benefit of third parties, i.e. Crveni Signal and Inex;
ii.  that the amount of RSD 18,170,690.00 was still owed to by Inex;

iii. and that the amount of RSD 70,944,422.27 was still owed by Crveni

Signal.>®

In other words, the auditor, engaged by Mr. Obradovic himself, determined that he
had not complied with the February 2011 Notice, i.e. that the funds from the 221
Million Loan, secured by the 221 Million Pledge, BD Agro used to finance third

parties, had not been returned.

6Article 41a of the Law on Privatization provided that a buyer shall be granted an additional term for
fulfilment of the contractual obligations in relation to which non-compliance had been noted. Law on
Privatization from 2001, Article 41a, CE-220.

5" Notice of the Privatization Agency on Additional Time Period of 24 February 2011, pp. 2-3, CE-31.

8 The last installment of the purchase price was paid on 8 April 2011. Confirmation of the Privatization
Agency on the Buyer’s Full Payment of the Purchase Price of 6 January 2012, CE-19.

%9 Audit report by Auditor doo of 29 April 2011, pp. 7-8, RE-13.
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35.

36.

37.

38.

2.3. June 2011 Notice and July 2011 Audit Report

After submission of the audit report on 29 April 2011, the Privatization Agency
analyzed the report and concluded that the breach of obligation from Article 5.3.4.
was not remedied. Thus, in the Notice that was sent to Mr. Obradovic on 24 June
2011 he was given an additional period of 60 days for compliance with Article
5.3.4.%0

In response to the June 2011 Notice, Mr. Obradovic submitted a supplemental audit
report on 19 July 2011. However, this report did not analyze the Buyer’s
performance of obligations under Article 5.3.4. of the Privatization Agreement at all
— it referred only to fulfillment of obligations under Article 5.3.3. of the Privatization

Agreement.5!
2.4. October and December 2011 Notices and February 2012 Audit Report

Having considered the audit report submitted by Mr. Obradovic on 19 July 2011, the
Center for Control determined that it completely failed to address the issue of the
Buyer’s fulfilment of the Privatization Agreement in accordance with the
Privatization Agency’s notices, i.e. that the auditor failed to address the fulfilment of
obligations under Article 5.3.4. Consequently, on 7 October 2011, the Privatization
Agency issued a new Notice, giving the Buyer additional 30 days and repeating the

same instructions contained in the previous Notices. %

After the October 2011 Notice, at the Buyer’s initiative, two meetings were
organized with the Privatization Agency and the Ministry of Economy. At these
meetings, the Buyer claimed that he had submitted to the Agency all available
documentation and that the Agency’s requests for additional documentation were
unfounded. However, the Buyer was informed that the delivered documentation was

not satisfactory and that the requested audit report needed to provide an explicit

%0 Proposal of the Center for Control for the session of the Commission for Control of 21 June 2011, RE-69.
Minutes from the session of the Commission for Control held on 22 June 2011, RE-34. Notice of the
Privatization Agency on Additional Time Period of 22 June 2011, p. 1, CE-96.

81 Audit report by Auditor doo of 19 July 2011, RE-14.

%2 Proposal of the Center for Control for the session of the Commission for Control of 4 October 2011, RE-
70. Minutes from the session of the Commission for Undertaking of Measures held on 6 October 2011,
RE-35. Notice of the Privatization Agency on Additional Time Period of 6 October 2011, p. 1, CE-97.
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statement whether the Buyer fulfilled obligations from Article 5.3.4.%% Following the

meeting, Mr. Obradovic chose to completely ignore all this and did not deliver any
audit report.

39. Despite Mr. Obradovic’s careless conduct, the Privatization Agency was still eager
to maintain the Privatization Agreement in force, so another Notice on additional
period for compliance was issued to Mr. Obradovic on 27 December 2011 with the

same instructions, as in the previous Notices.%*

40. On 2 February 2012, Mr. Obradovic delivered another audit report which, however,
confirmed that there had been no changes since the April 2011 Audit Report
regarding the debts of Crveni Signal and Inex.%® Sometime thereafter, at the meeting
held on 21 March 2012, the Privatization Agency repeatedly urged the Buyer to
comply with Privatization Agency’s Decision from 22 December 2011 (i.e. with the

December 2011 Notice). In response, Mr. Obradovic promised that he would

undertake additional efforts to get Crveni Signal to repay the debt, as well as that

Inex will repay its loan when the “conditions are met”.

41. The fact that Mr. Obradovic did not object to the Privatization Agency’s request for
repayment of debts owed by Crveni Signal and Inex points to the conclusion that he
deemed it to be legitimate and in line with his contractual obligations.®” In other
words, at the time, the Buyer fully understood — and accepted — that he was in breach
of Article 5.3.4

42. Yet again, Mr. Obradovic did not honor what he had promised at the meeting from
21 March 2012.

8 Proposal of the Center for Control for the session of the Commission for Control of 21 December 2011,
RE-71.

8 Proposal of the Center for Control for the session of the Commission for Control of 21 December 2011,
RE-71. Minutes from the session of the Commission for Control held on 22 December 2011, RE-
83.Notice of the Privatization Agency on Additional Time Period of 22 December 2011, p. 1, CE-32.

%Specifically, the audit report confirmed that Inex still owed RSD 18,170,690.00 while Crveni Signal still
owed RSD 70,944,422.27. Audit report by Auditor doo of 2 February 2012, RE-17.

% Proposal of the Center for Control for the session of the Commission for Control of 25 April 2012, RE-
72.

57 Mr. Obradovic did not argue that request for repayment of debts of Crveni Signal and Inex were not
justified, to the contrary. On the other hand, with regard to the request of the Privatization Agency that
concerned remedy of other breaches of the Privatization agreement (request that the Buyer should reinvest
in fixed assets of BD Agro since the previous subject of the investment obligation had been sold) Mr.
Obradovic did not withheld from expressing his disagreement - he noted that the request was not
legitimate and that he would not comply with it. Proposal of the Center for Control for the session of the
Commission for Control of 25 April 2012, RE-72.
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2.5. March and April 2012

43. In its Proposal of 27 March 2012, the Center for Control noted that the Buyer has
constantly been granted additional periods for fulfilment of Article 5.3.4. since 24
February 2011, while the debts owed by Crveni Signal and Inex still existed.
Consequently, the Center for Control concluded that it did not believe granting new
additional periods to the Buyer was justified, and thus proposed that the
Privatization Agreement be declared terminated for breach of Article 5.3.4. in line

with Article 41a 1 (3) of the Law on Privatization.®®

44, However, few days later, on 30 March 2012, at the meeting between the
Privatization Agency, the Ministry of Economy and Mr. Obradovic, the Buyer
informed the Agency that he had prepared a “complaint” for the Ministry of
Economy against the Agency’s decisions requesting remedial actions,®® so
Commission for Control decided to postpone rendering of the decision on the

Buyer’s compliance with the Agency’s Notices and on the next steps to be taken.”®

45. In April 2012, the Privatization Agency noted once again that conditions for
termination of the Privatization Agreement were met, since the Buyer disposed of
the fixed assets of BD Agro contrary to the Privatization Agreement,”* however, it
also regarded the fact that Mr. Obradovic’s had sent a complaint to the Ministry of
Economy, and thus decided to address the Ministry of Economy for further
guidance.”? In other words, although persistent with its stand that the Privatization
Agreement was breached, the Privatization Agency decided to act cautiously and

wait and see what the Ministry had to say about Buyer’s letter of complaint.

% Proposal of the Center for Control for the session of the Commission for Control of 27 March 2012, RE-
84.

89 What is interesting to note is that in the letter in which Mr. Obradovic complained to the Ministry about
Agency’s request for remedial actions, he nevertheless confirmed that “loans which have not been
returned are the loans given to the company Crveni signal (70 million dinars) and Inex, N. Varos (18
million dinars)”. Despite this explicit confirmation that the breach of Article 5.3.4. was not remedied, Mr.
Obradovic's letter also stated his opinion that all of his obligations from the Privatization Agreement were
fulfilled. Finally, Mr. Obradovic repeatedly referred to himself as “the buyer” and stated that he invested
more than EUR 20 million in Serbia. Letter from Mr. Djura Obradovi¢ to the Ministry of Economy of 2
April 2012, p. 2, CE-77.

0 Minutes from the session of the Commission for Control held on 30 March 2012, RE-85.

"L Proposal of the Center for Control for the session of the Commission for Control of 25 April 2012, RE-
72.

2 Minutes from the session of the Commission for Control held on 26 April 2012, RE-86.
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46.

47.

48.

49.

In a letter dated 30 May 2012 the Ministry of Economy noted that it thought “there

is no economic justification to terminate the [Privatization] agreement”.”® However,

as will be elaborated below,’ the Ministry’s 2012 Letter said nothing about the issue
of whether Article 5.3.4. had been breached or whether the legal conditions for
termination of the Privatization Agreement were met. This issue was left for the

Agency to decide.
2.6. June, August and November 2012 Notices and December 2012 Audit Report

After receipt of the Ministry’s 2012 Letter, Privatization Agency decided that Mr.
Obradovic should be granted an additional period of 30 days for compliance with

Article 5.3.4, so the Notice on additional time was sent on 22 June 2012.7°

One month later, on 23 July 2012, Mr. Obradovic sent a letter to the Privatization

Agency, stating the following:

“Regarding your [Notice] of 21 June 2012, received by BG AGRO on 22
June 2012, concerning the additionally granted period for the Buyer to act
in accordance with the Decision of the Agency dated 27 December 2011,

we herewith inform you of the realization of part of contractual

obligations which have not been carried out in the previous reports...

(.)

‘... we [Mr. Obradovic and BD Agro] submit the Request for an

additional period during which the contractual obligations may be

realized pursuant to your [Privatization Agency’s] Decision of 27
December 2012,

In other words, Mr. Obradovic again confirmed that there were obligations that were
not yet fulfilled (“realization of part of contractual obligations which have not been
carried out”) and requested “additional period during which the contractual

obligations may be realized”. The Commission for Control decided that the Buyer’s

73 Letter from the Ministry of Economy to the Privatization Agency of 30 May 2012, p. 1, CE-33.

4 See Section 11.A.3.2.2/

S Proposal of the Center for Control for the session of the Commission for undertaking measures of 13 June
2012, RE-73. Minutes from the session of the Commission for Control of 15 June 2012, RE-47. Notice on
Additional Time Period of 22 June 2012, p. 1, RE-15.

76 |etter from Mr. Obradovic and BD Agro to the Privatization Agency of 23 July 2012, RE-21.

22



50.

51.

52.

53.

request should be accepted. Therefore, in the Notice from 3 August 2012, Mr.
Obradovic was granted additional 60 days for compliance with previous December
2011 and June 2012 Notices.”’

Surprisingly, although Mr. Obradovic requested “additional period during which the
contractual obligations may be realized ” and was given one, he completely ignored
the Notice from 3 August 2012. Nevertheless, the Commission for Control thought
that Mr. Obradovic deserves yet another chance, so it postponed its decision on the
Buyer’s performance of the Privatization Agreement until after the meeting to be

organized with the Buyer.’®

The said meeting was organized on 2 November 2012 between the Buyer, the
Ministry of Economy and the Privatization Agency.”® At the meeting, the Ministry
of Economy confirmed to the Buyer that he was under the obligation to submit the
requested audit report in which the auditor would confirm that Mr. Obradovic
acquired repayment of the debts owed by Crveni Signal and Inex in the additionally
granted term. In response, the Buyer stated that Crveni Signal and Inex would not be
able to settle their debts towards BD Agro, and that, consequently, the 221 Million
Pledge will remain registered on BD Agro’s fixed assets. The Buyer was then

instructed to submit an explanation regarding this statement.®

Considering the meeting held with the Buyer on 2 November 2012, the members of
the Commission for Control decided to grant Mr. Obradovic additional 30 days to
comply with the Privatization Agency’s August 2012 Notice. The new Notice was

sent on 9 November 2012.8!

On 13 December 2012, Mr. Obradovic submitted an audit report, which, regrettably

again confirmed that, although some amount was repaid by Crveni Signal, it still

7 Minutes from the session of the Commission for Control of 31 July 2012, RE-48. Proposal of the Center
for Control for the session of the Commission for Control of 30 July 2012, RE-74. Proposal of the Center
for Control for the session of the Commission for Control of 24 October 2012, RE-87. Notice on
Additional Time Period of 3 August 2012, p. 1, CE-78.

8 Minutes from the session of the Commission for Control held on 25 October 2012, RE-88.

8 Invitation to Mr. Obradovic to attend the meeting of 30 October 2012, p. 1, RE-80.

8 Proposal of the Centre for Control for BD Agro of 7 November 2012, RE-75.

81 Proposal of the Centre for Control for BD Agro of 7 November 2012, RE-75. Minutes from the session of
the Commission for Undertaking of Measures of 8 November 2012, RE-48. Notice on Additional Time
Period of 9 November 2012, p. 1, CE-79.
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54.

55.

56.

owed RSD 65,904,569.84, whereas Inex’s debt had not changed and it still
amounted to RSD 18,170,690.00.82

2.7. Period from 2013 until April 2015

Having in mind the conclusions reached at the 2 November 2012 meeting, the
Commission for Control decided to forward to the Ministry of Economy the
December 2012 Audit Report, the Agency’s Notices, as well as the Center for
Control’s Proposal for termination of the Privatization Agreement.®® It was also
decided that proposals concerning BD Agro shall not be considered by the

Commission until receipt of the Ministry’s response.*

On 23 December 2013, the Ministry of Economy commenced the Supervision
Proceedings concerning the privatization of BD Agro. Notably, that proceeding was
commenced in view of the request of BD Agro’s employees for termination of the
Privatization Agreement, examination of the company’s business and payment of

unpaid salaries.®

While the Supervision Proceedings were ongoing, a number of meetings took place
between the Privatization Agency, Ministry of Economy, representatives of BD
Agro and of Rand Investment (a company which declared an interest to take over
Mr. Obradovic’s role in the Privatization Agreement through the Cypriot company
Coropi), and Mr. Obradovic. These meetings mostly concerned the transfer of the
Privatization Agreement to Coropi. However, the fulfililment of the Buyer’s

obligations was also mentioned:

i. At the meeting held on 4 February 2014, the Privatization Agency reminded
Mr. Obradovic that he still had not complied with the Privatization Agency’s

instructions to remedy the breaches of the Privatization Agreement noted in

the January 2011 control and to deliver evidence thereof.%®

82 Audit report by Auditor doo of 13 December 2012, RE-19.

8 Proposal of the Center for Control for the session of the Commission for Control of 17 January 2013, RE-
76.Minutes from the session of the Commission for Control held on 18 January 2013, RE-89. Letter from
the Privatization Agency to the Ministry of Economy of 22 January 2013, RE-90.

8 Minutes from the session of the Commission for Control held on 10 July 2013, RE-91. Proposal of the
Center for Control for the session of the Commission for Control of 20 April 2015, RE-77

8 See Decision of the Ministry of Economy, CE-206.

8 Minutes from meeting held at the Privatization Agency on 4 February 2014, RE-36.
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ii.  On 15 December 2014, another meeting was held, where Mr. Markicevic on
behalf of BD Agro, undertook to prepare documentation on the status of
pledges registered on the real estate of BD Agro.®’ Instead of providing up-
to-date documentation, on 16 December 2014, BD Agro merely resubmitted
February 2012 and December 2012 Audit Reports (which indicated that the
debts of Crveni Signal and Inex were still unsettled).%®

iii. At the meeting held the following day, on 17 December 2014, Mr.
Markicevic and Mr. Broshko (who was present as the representative of Rand
Investments) stated that there had been no changes since the December 2012

Audit Report and that “according to them, the biggest problems in fulfilment

of the Buyer’s obligations under the said Privatization Agreement were the

claims which the Subject [of privatization] has towards the companies

Crveni signal, Belgrade and Inex Nova Varos.” The Privatization Agency

noted that the Buyer had to fulfil the obligations from Article 5.3.4. at the

day the Purchase Price was paid.®°

iv.  On 15 January 2015, an audit report commissioned by MDH doo was
submitted to the Agency. At the meeting held on 16 January 2015, Mr.
Markicevic was informed® that the audit report delivered on 15 January
2015 cannot be accepted because it was commissioned by MDH doo instead

of the Buyer, as well as that the report nevertheless shows that Mr.

Obradovic had disposed of BD Agro’s assets contrary to the Privatization

Agreement. !

57. In short, during the above-mentioned meetings, it was reconfirmed that the
obligations from Article 5.3.4. were not fulfilled and that the Privatization Agency

remained at its position that this breach had to be remedied.

87 Minutes from meeting held at the Ministry of Economy on 15 December 2014, RE-38.

8 |_etter from BD Agro to the Privatization Agency of 16 December 2014, p. 1, CE-323.

8 Minutes from meeting held at the Ministry of Economy on 17 December 2014, RE-38.

% Conversely, Mr. Markicevic now claims that “the Privatization Agency representatives, however, were
not willing to discuss the content of the report” (Second Witness Statement of Igor Markicevic, para 102).
This statement is obvioulsy a purposeful misrepresentation, as the minutes of meeting held on 16 January
2015 show otherwise (Minutes from meeting held at the Ministry of Economy on 16 January 2015, RE-
39).

1 Minutes from meeting held at the Ministry of Economy on 16 January 2015, RE-39.
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58. Despite the fact that he himself noted that debts of Crveni Signal and Inex
represented the problem with regard to the fulfilment of the Privatization
Agreement, on 23 March 2015, Mr. Markicevic requested from the Privatization
Agency to issue a confirmation that the Buyer fulfilled all obligations from the
Privatization Agreement.®? The Privatization Agency’s response to his request came
as no surprise — in line with its previous position, the Privatization Agency noted

that the conditions for issuance of the said confirmation were not met.

2.8. April 2015 Notice, April 2015 Audit Report and Termination of the

Privatization Agreement

59. The Ministry of Economy’s Supervision Proceedings ended with the Report of 7
April 2015. The Ministry’s Report instructed the Privatization Agency to “send the
notice to the Buyer, Djura Obradovic about additionally granted term of 90 days for

delivery of evidence on actions in accordance with the provisions of the

[Privatization] Agreement (...), that is in accordance with the Notice on additionally
granted term of 9 November 2072.” % In other words, according to Ministry’s
instruction the Buyer was to be invited to deliver the evidence that he acted in
accordance with the Notice on additionally granted term of 9 November 2012 which
obliged the Buyer to remedy the breaches of Article 5.3.4. by repaying the debts of
Crveni Signal and Inex, in the additionally granted term.%®

60. At the same time, the Ministry’s Report also noted that restrictions from Article

5.3.4. should be considered concluding with 8 April 2011,% i.e. that any disposal of

92 Request for issuance of confirmation on fulfillment of obligations from the Privatization Agreement of 23
March 2015, RE-51.

9 Privatization Agency’s response to request for issuance of confirmation on fulfillment of obligations from
the Privatization Agreement of 3 April 2015, p. 1, RE-52.

% Report of Ministry of Economy on the Control over the Privatization Agency, p. 13, CE-98.

% In the November 2012 Notice it was noted that the Buyer did not comply with the previous Notice, and
accordingly additional 30 days were granted to Mr. Obradovic to comply with the August 2012 Notice.
Likewise, the August 2012 Notice established that Mr. Obradovic had not complied with June 2012 and
December 2011 Notices and thus the Buyer was instructed to do so. The December 2011 Notice, in turn,
instructed the Buyer to comply with October 2011 Notice, while the October 2011 Notice instructed the
Buyer to comply with June 2011 Notice in which, inter alia, the Buyer was instructed to remedy the
breaches of Article 5.3.4 and to deliver audit report proving that all loans given to third parties from loan
funds secured by pledges on BD Agro’s property were repaid. The same instruction from the June 2011
Notice is the one that was initially given to the Buyer in the February 2011 Notice, i.e. before payment of
Purchase Price.

% Report of Ministry of Economy on the Control over the Privatization Agency, p. 13, CE-98.
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61.

62.

63.

assets in contradiction with Article 5.3.4. that occurred after 8 April 2011 should not

be considered as the breach of the Privatization Agreement.

What is important to note here is that Claimants misrepresent the instruction of the
Ministry of Economy and consequently what was stated in the April 2015 Notice.
Claimants argue that “According to the Ministry of Economy, Mr. Obradovic should
have demonstrated his fulfillment of this condition as of 8 April 2011, i.e. as of the
moment when the full purchase price was paid.” This argument Claimants derive
from the expert report of Milos Milosevic who stated that the termination was based
on the Buyer's failure to provide evidence in the additionally granted term that he
had complied with the obligation referred to in item 5.3.4 of the Agreement until the
purchase price was paid in full on 8 April 2011. Mr. Milosevic state that this is
wrong since “Article 41a(1)(3) makes clear that the additional deadline must be
given for compliance — i.e. remedy of the violation — rather than just for making a

showing of past compliance”.%’

Mr. Milosevic is at the same time right and wrong. He is right when stating that the
additional deadline must be given for compliance, i.e. to remedy the violation, rather
than just for demonstrating past compliance with the obligations from the
Privatization Agreement. However, Mr. Milosevic is wrong to state that the Buyer
was not given an additional period for compliance, i.e. to remedy the breach of
Article 5.3.4. As amply elaborated above, the Buyer was given several additional
deadlines to remedy the breach of Article 5.3.4., in particular to repay the debts of
Crveni Signal and Inex but failed to comply.

What caused Mr. Milosevic to make this wrong conclusion is his interpretation of
the instructions in the Ministry’s Report. Apparently, Mr. Milosevic understands that
the Ministry’s Report instructed the Privatization Agency to grant the Buyer
additional term of 90 days for delivery of evidence that prior to 8 April 2011 he
complied with the Privatization Agreement.®® This interpretation however clearly
contradicts the Ministry’s instruction which referred to delivery of evidence that the

breach of article 5.3.4., that occurred before 8 April 2011, was remedied in the

additionally granted term from the November 2012 Notice.

9 Expert Report of Milos Milosevic, paras 87-91
% Expert Report of Milos Milosevic, para 91.
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64.

65.

66.

67.

In any event, at the meeting organized on 20 April 2015, Mr. Markicevic was
informed of the Ministry of Economy’s Report, as well as that the Privatization
Agency would consider the Ministry’s instructions at the next Session of the
Commission for Control.®® Three days later, following the Center for Control’s
Proposal,'® the Commission for Control decided to give Mr. Obradovic additional
time for delivery of evidence that he complied with November 2012 Notice, as
instructed by the Ministry of Economy’s Report.}% The last Notice on additional

time granted to Mr. Obradovic was sent to him on 27 April 2015.1%
2.8.1. April 2015 Notice
In the Notice dated 27 April 2015, the following was stated:

“In line with the Ministry of Economy’s Report of 7 April 2015 (...) the

Buyer is given a subsequently granted 90-day term as of the receipt of

Notice for submission of evidence on activities taken as per the Agreement

(...), that is in_line with the Notice on subsequently granted time of 9

November 2012, where the Buyer needs to (...) fulfill the obligation from

(...) Article 5.3.4. of the Agreement concluding with 8 April 2011, as well
as to submit evidence that (...) all loans have been returned that were
given by the Subject [of privatization] to third parties from credit

resources secured by burdens on the Subject’s assets.”*%

In other words, the Buyer was given an additional 90 days to deliver the evidence
that in the additionally granted terms he has remedied the breach of Article 5.3.4.
that occurred before 8 April 2011.

On the same day when the Notice was issued, a meeting was held in the
Privatization Agency, where Mr. Markicevic stated that the Notice on additional
time still had not been delivered, but that, however, the first step that needs to be
taken upon receipt of the Notice was for Mr. Obradovic to deliver an audit report

proving the fulfillment of the Buyer’s obligations within the additionally granted

% Minutes from meeting held at the Privatization Agency on 20 April 2015, RE-41.
100 Proposal of the Center for Control for the session of the Commission for Control of 20 April 2015, RE-

77.

101 Minutes from the session of the Commission for Control held on 23 April 2015, RE-40.
102 |_etter from the Privatization Agency to D. Obradovic of 27 April 2015, CE-348.
103 |_etter from the Privatization Agency to D. Obradovic of 27 April 2015, pp. 1-2, CE-348.
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term.1%* Thus, neither Mr. Markicevic, as director of BD Agro, nor Mr. Broshko, as
representative of Rand Investments, raised any objection to the obligation of
submission of new audit report confirming the fulfillment of the Buyer’s obligations

— to the contrary, they accepted that this should be “step one.””1%®
2.8.2. The last audit report dated January 2015

68. The final Notice on additional time was delivered to Mr. Obradovic on 28 April
2015. Two days later, on 30 April 2015, Mr. Obradovic resubmitted April 2011,
February 2012, December 2012 and January 2015 Audit Reports to the
Privatization Agency. He also, for the first time, submitted the November 2011
Audit Report.17

69. However, all these reports only demonstrated that the debts owed to BD Agro by
Crveni Signal and Inex still remained unpaid, and that the 221 Million Pledge was
still registered.’®® None of the audit reports contained the auditor’s statement that

obligations from Article 5.3.4. were fulfilled.
70. Specifically, in the last audit report dated January 2015, it was concluded that

“Until the day of issuing of the [January 2015] report, not all the
borrowings given by BD Agro to third persons from loan assets secured by

burdens on property of BD Agro have been returned on 8 April 2011”19

71. The auditor established that:

104 Minutes from meeting held at the Privatization Agency on 27 April 2015, RE-23.

105 Conversely, Claimants now argue that the Agency’s requests for new audit reports were “clearly
vexatious” and that the Agency, in making such requests, “purposefully laid the foundation for the
termination of the Privatization Agreement” (Memorial, paras 209-210), that “Serbian authorities failed to
engage in any meaningful discussions” while insisting on submission of new audit reports (First witness
statement of Igor Markicevic, para 28) and that the Agency’s request of 27 April 2015 for submission of a
new audit report “represented a 180 degree turn from the [earlier] position of the Privatization Agency”
(Second witness statement of Erinn Broshko, para 59). However, it is evident from exhibits that both
Claimants and Mr. Obradovic maintained a different position in the period 2011-2015.

196 The audit report dated January 2015 was previously, on 15 January 2015, submitted as the audit report
commissioned by MDH doo, and for that reason the Agency back then refused to accept it. The same audit
report was resubmitted on 30 April 2015 as commissioned by Djura Obradovic.

107 _etter from Mr. Obradovic to the Privatization Agency of 30 April 2015, RE-42.

108 Audit report by Auditor doo of 29 April 2011, RE-13. Audit report by Auditor doo of 2 February 2012,
RE-17. Audit report by Auditor doo of 22 November 2011, RE-18. Audit report by Auditor doo of 13
December 2012, RE-19. Audit report by Prva revizija of 15 January 2015, RE-105. Report on Factual
Findings from Prva Revizija of 12 January 2015, p. 4-6, CE-327.

109 Report on Factual Findings from Prva Revizija of 12 January 2015, p. 6, CE-327.
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i.  The debt in the amount of RSD 18,170,690.00 owed by Inex on 8 April
2011 was still owed although the deadline for return of the loan lapsed on
29 December 2011.

ii.  The debt of Crveni Signal, which on 8 April 2011 amounted to RSD
70,944,422.27, decreased to RSD 65,904,569.84 following Crveni
Signal’s partial payment on 31 May 2012.

iii.  The 221 Million Pledge was still registered.°

2.8.3. Privatization Agency’s final attempt to get the Buyer to comply with

the Notices

72. The Audit Reports submitted on 30 April 2015 by Mr. Obradovic were subject of
review of the Center for Control which in its Proposal accepted various findings
from the Audit Reports concerning compliance with obligations from the
Privatization Agreement, but also noted that all of them confirmed that debts of
Crveni Signal and Inex remained unpaid. Thus, the Center for Control proposed,'!
and the Commission for Control accepted to remind the Buyer to submit the Audit
Report in which the auditor would address the fulfillment of the obligations from
Article 5.3.4. concluding with 8 April 2011, and in which the auditor would confirm
that debts owed by third parties, stemming from the loans given to such entities from
credit funds received by BD Agro and secured with pledges on BD Agro’s assets,
were repaid.'*2 Mr. Obradovic was informed of the Commission for Control’s
decision in a letter dated 23 June 2015, and was requested to deliver an audit report
until the expiration of the additional period granted in the April 2015 Notice, i.e.
until 27 July 2015.13

73. In his communication to the Privatization Agency on 2 July 2015 Mr. Markicevic in

fact confirmed the Agency’s findings by stating, inter alia, the following:

“On 30 April 2015, the Buyer (...) submitted to the Agency the auditor

reports of auditor companies ‘Auditor’ and ‘Prva revizija’ in which it is

110 Report on Factual Findings from Prva Revizija of 12 January 2015, pp. 4-6, CE-327.

111 proposal of the Center for Control for the session of the Commission for Control of 16 June 2015, RE-
78.

112 Minutes from the session of the Commission for Control held on 19 June 2015, RE-43.

113 L etter from the Privatization Agency to D. Obradovi¢ and BD Agro of 23 June 2015, p. 2, CE-351.
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clearly and unequivocally stated that the Buyer fulfilled all contractual

obligations as of the date of payment of the last installment of the
purchase price (8 April 2011), except in relation to lending to third

parties, namely Inex and Crveni signal”.**

74. The Privatization Agency replied on 20 July 2015, reaffirming its previous stance —
that the submitted Audit Reports confirmed the Buyer’s non-performance of Article
5.3.4.11°

75. The final deadline set for the Buyer’s compliance with the April 2015 Notice lapsed
on 27 July 2015. However, Mr. Obradovic never complied and never submitted the
required audit report. Instead, on 10 September 2015, Mr. Obradovic sent a letter to
the Privatization Agency making numerous incorrect statements concerning

obligations from Article 5.3.4:

i. that Article 5.3.4. of the Privatization Agreement does not contain any
restrictions concerning loans to third parties, but only forbids constitution of
pledges on the fixed assets of BD Agro*® — this assertion is wrong as Article
5.3.4. does not forbid constitution of pledges on the fixed assets of BD
Agro, but forbids that loaned funds secured by pledges on BD Agro’s fixed

assets be used for third parties’ benefit;'!’

ii.  that the Buyer attaches to the letter the documents necessary for removal of
the pledges constituted in favor of Agrobanka on BD Agro’s real estate as
security for the 221 Million Loan*'® — this was a false statement, seeing that
the submitted documents concerned another pledge, and not the 221 Million
Pledge;*

114 | etter from BD Agro to Privatization Agency of 2 July 2015, p. 2, CE-46. On the other hand, Mr.
Markicevic now states ““I went through the individual requests made by the Privatization Agency in that
letter [sent by the Privatization Agency to BD Agro on 23 June 2015] and explained that we had already
complied with them” (Second witness statement of Igor Markicevic, para 166). Mr. Markicevic obviously
forgot to mention in his witness statement that, in the letter in question, he also admitted that not all
contractual obligations were fulfilled.

115 | etter from Privatization Agency to BD Agro of 20 July 2015, p. 3, CE-47.

116 |_etter from Mr. Obradovic to the Privatization Agency of 10 September 2015, p. 3, CE-48.

117 See Section 11.A.3.1.

118 |_etter from Mr. Obradovic to the Privatization Agency of 10 September 2015, pp. 2-3, CE-48.

119 Decision of the First Basic Court in Belgrade no. Dn-7084/10 of 7 June 2010, RE-3. Short Term Loan
Agreement no. 181/10-00 of 2 June 2010, RE-4. Guarantee Agreement no. J-182/10-00 of 2 June 2010,
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76.

iii.  that the auditor Prva Revizija explicitly confirmed that pledges registered as
security instruments for obligations of third parties were not deleted, but that
those obligations had been paid and that the conditions were met for deletion

of the pledges'?

— this is a misrepresentation, since the auditor’s statement
concerned another pledge and another third party debt, and not the 221

Million Pledge;!%

Iv. that “complete fulfillment of obligations referred to in Article 5.3.4 of the
Agreement was ensured, since all of the conditions were met for the deletion
of all disputed aforementioned pledges (all necessary documents were
obtained), and BD Agro is waiting for an appropriate decision from the
Republic Geodetic Authority-Real Estate Cadaster Office on deletion of the
pledges”*?? — again, this was another false statement, having in mind that the

221 Million Pledge is still registered on this very day*Z.

2.8.4. Privatization Agency’s decision to terminate the Privatization

Agreement

After the final additional period expired on 27 July 2015, the Center for Control
analyzed the Buyer’s actions undertaken following the 27 April 2015 Notice and
prepared materials for the session of the Commission for Control. In the materials,
the Center for Control noted (i) that the Buyer’s breach of Article 5.3.4. was
determined in January 2011, (ii) that Article 5.3.4. was breached by payments made
for the benefit of third parties from loans secured by pledge on BD Agro’s real
estate, (iii) that the Buyer was granted the first additional period for compliance in
February 2011, i.e. before payment of Purchase Price, (iv) that the Privatization
Agency issued to the Buyer a number of notices on additional periods for
compliance, (v) that the Pledge was still registered on BD Agro’s real estate as

security for the 221 Million Loan, (vi) that the 221 Million Loan was used to pay out

RE-5. Confirmation by Nova Agrobanka on fulfillment of obligations from the Short Term Loan
Agreement K-181/10-00 of 4 September 2015, p. 1, RE-53. BD Agro’s request for deletion of pledge
registered in excerpt from the Land Register no. 2258, cadastral municipality Ugrinovci of 7 September
2015, p. 1, RE-54. Decision of the Land Register of 7 September, p. 1, CE-87. Letter from BD Agro to the
Privatization Agency of 10 September 2015, CE-357.

120 | etter from Mr. Obradovic to the Privatization Agency of 10 September 2015, p. 3, CE-48.

121 Report on Factual Findings from Prva Revizija of 12 January 2015, p. 5, CE-327.

122 | etter from Mr. Obradovic to the Privatization Agency of 10 September 2015, p. 3, CE-48.

123 Excerpt from the Land Register no. 4031, cadastral municipality Dobanovci of 13 March 2019, RE-39.
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77.

78.

79.

Crveni Signal’s debt towards Agrobanka and to give loan to Inex, and (vi) that the
Audit Reports demonstrated that Crveni Signal still owed RSD 65,904,569.84 to BD
Agro, while Inex still owed RSD 18,170,690.00 to BD Agro.?*

Having determined the above facts, the Center for Control proposed that the
Commission for Control declare the Privatization Agreement terminated for breach

of Article 5.3.4. in line with Article 41a of the Law on Privatization. 12°

On 28 September 2015, based on the materials prepared by the Center for Control,
the Commission for Control concluded that, pursuant to the January 2015 Audit
Report (submitted on 30 April 2015), Inex still owed RSD 18,170,690.00 to BD
Agro, whereas Crveni Signal still owed RSD 65,904,569.84, as well as that the 221
Million Pledge was still registered. Consequently, the Commission for Control
decided that the Privatization Agreement should be declared terminated due to the

Buyer’s failure to fulfil its obligations under Article 5.3.4.1%

In accordance with the Commission for Control’s decision, the Notice of
Termination was issued to Mr. Obradovic on 1 October 2015. In the Notice, the
Privatization Agency restated that the January 2015 Audit Report, submitted by the
Buyer on 30 April 2015, showed that debts of Crveni Signal and Inex remained

unreturned, and that;:

“Since the Buyer failed to provide evidence in the additionally granted
term that he had complied with the obligation referred to in item 5.3.4 of
the [Privatization] Agreement, and according to the auditor's reports of
2011, 2012 and 2015, as well as documentation submitted along with
auditor’s reports, the obligation has not been performed, we hereby inform
you that, at its 22nd session held on 28 September 2015, the Commission
for control (...) rendered the decision that the [Privatization] Agreement
(...) is considered terminated due to non-fulfillment, in accordance with
Article 88 (3) (...) in relation to Article 4la 1 (3) of the Law on

Privatization (...)”.*?

124 Materials for the Session of the Commission of 28 September 2015, pp. 23-24, 38-39, CE-89.
125 Materials for the Session of the Commission of 28 September 2015, pp. 38-39, CE-89.

126 Minutes of the Session of the Commission of 28 September 2015, pp. 3-4, CE-117.

127 Notice on Termination of the Privatization Agreement of 28 September 2015, p. 3, CE-50.
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80.

81.

82.

83.

As a consequence of the termination of the Privatization Agreement and in line with
the Law on Privatization,'?® on 21 October 2015, Privatization Agency delivered its
Decision on transfer of capital of BD Agro, by which the capital, divided into
666,621 shares owned by the Buyer prior to termination, was transferred to the
Privatization Agency.*?® The Decision on transfer was also delivered to the Central
Securities Depository and Clearing House and the Business Registers' Agency for

registration.!3°
2.9. Conclusion

From the above described chain of events, it can be concluded that the Privatization
Agency was more than willing the keep the Privatization Agreement in force.
Throughout 4 vyears, Privatization Agency granted 8 additional periods for
fulfillment of the obligations from Article 5.3.4 and for delivery of the evidence
thereof. Furthermore, on many meetings held during this period, the Agency also
reminded the Buyer which breaches of the Privatization Agreement needed to be
remedied and how.

On the other hand, Mr. Obradovic nonchalantly ignored the Notices — he never
responded to 2 Notices™! and submitted 6 Audit Reports, all of which confirmed
that he did not comply with the Agency’s instructions, i.e. that debts owed by Crveni
Signal and Inex had not been repaid and that the 221 Million Pledge was not

removed.

What is also important to note is that throughout the 2011-2015 period, both Mr.
Obradovic and Mr. Broshko, acting as representative of Rand Investment, were fully
aware that fulfillment of the obligations from Article 5.3.4. was problematic and that
it represented an impediment to the potential assignment of the Privatization

Agreement. Contrary to what Claimants now assert, they did not “maintain that all

128 Expert report of Prof Mirjana Radovic, Section 2.5.

129 1t should be noted that the said shares are no longer registered with the Privatization Agency, as the
amendments of the Law on Privatization in 2016 predicted that all shares which were previously registered
with the Privatization Agency (following termination of privatization agreements) are to be transferred to
the Registry of shares, which is maintained by the Ministry of Economy. Expert report of Professor
Mirjana Radovic, paras 53-54.

130 Decision of the Privatization Agency on the Transfer of BD Agro’s Capital of 21 October 2015, p. 1,
CE-105.

131 Notice of the Privatization Agency on Additional Time Period of 6 October 2011, CE-97. Notice of the
Privatization Agency on Additional Time Period of 31 July 2012, CE-78.
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of the obligations under the Privatization Agreement had been duly fulfilled and no

remedial actions were warranted.”**? On the contrary:*

I. in a letter submitted by Mr. Obradovic and BD Agro on 23 July 2012, it was
noted that debts owed by Crveni Signal and Inex were as of yet unsettled,
and that an additional period was needed so that the Buyer’s contractual

obligations may be performed;*3

ii.  atthe meeting held between the representatives of the Ministry of Economy,
Privatization Agency, BD Agro and Mr. Broshko on 17 December 2014, Mr.
Markicevic and Mr. Broshko stated that, according to them, the biggest
problems in fulfilment of the Buyer’s obligations under the Privatization
Agreement were the claims which BD Agro had towards Crveni Signal and

Inex:13°

iii.  in the letter dated 2 July 2015, Mr. Markicevic expressly stated that Mr.
Obradovic did not fulfil his obligation to acquire repayment of debts from

Crveni Signal and Inex.1%

84. Now, interestingly, Claimants state that by financing Crveni Signal and Inex from

the 221 Million Loan the Buyer did not breach the Privatization Agreement,*’ that,

132 Second witness statement of Erinn Broshko, para 13.

133 I addition to the events mentioned in Section 11.A.2.4-2.5., the Buyer’s awareness of non-fulfillment of

the obligations from Article 5.3.4. can also be seen from other documents. One such example is Mr.
Obradovic’s letter dated 5 November 2011 enclosing a statement of BD Agro’s director, where it was
noted that the debts owed by Crveni Signal and Inex had not changed since the April 2011 audit report and
that “our [BD Agro’s] claim [towards Crveni Signal and Inex] will be realized” from the sale of assets of
Crveni Signal and Inex. In this way, the Buyer confirmed that he was aware of the fact that debts owed by
Crveni Signal and Inex needed to be repaid. Letter from Mr. Obradovic to the Privatization Agency
attaching the statement from BD Agro’s director of 9 November 2011, RE-60.
Another is a letter dated 5 November 2012, sent by Mr. Obradovic to Auditor doo, in which Mr.
Obradovic expressly informed the auditor that debts owed by Crveni Signal and Inex were not repaid to
BD Agro because Crveni Signal and Inex would need to take loans from banks in order to repay the debts,
which Mr. Obradovic thought would entail only unnecessary costs for those companies. Letter from Mr.
Obradovic and BD Agro to Auditor doo of 5 November 2012, RE-20

134 ) etter from Mr. Obradovic and BD Agro to the Privatization Agency of 23 July 2012, RE-21.

135 Minutes from meeting held at the Ministry of Economy on 17 December 2014, RE-22. Conversely, Mr.
Broshko has changed its position and now states that “.... the Privatization Agreement had been fulfilled
with the payment of the last installment of the purchase price in 2011. Thus, the privatization of BD Agro
was concluded, and the Privatization Agency was no longer authorized to request any alleged remedial
actions” (Second witness statement of Erinn Broshko, para 14).

136 | etter from BD Agro to Privatization Agency of 2 July 2015, p. 2, CE-46. Mr. Markicevic, however,
now states that he “did not consider these claims [breach of Article 5.3.4.] to be an issue as | was
informed that Mr. Obradovi¢ had explained in detail to the Privatization Agency that he had fulfilled all of
his obligations under the Privatization Agreement and provided audit reports confirming this fact (Second
Witness Statement of Igor Markicevic, para 19).
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85.

86.

87.

88.

consequently, the termination of the Privatization Agreement was not lawful**® and

(most interestingly) that the termination “came as an utter shock”.**

3. Termination of the Privatization Agreement for breach of Article 5.3.4. was

lawful and justified
Article 5.3.4. of the Privatization Agreement prescribes the following:

“5.3.4. The Buyer will not encumber with pledge the fixed assets of the
subject during the term of the Agreement, except for the purpose of
securing claims towards the subject stemming from regular business
activities of the subject, or except for the purpose of acquiring of the funds

to be used by the subject.”4

Quoted provision is clear enough and leaves no room for different interpretations.
However, in their Memorial Claimants managed to completely misrepresent this
provision. In response to their contentions, the following issues have to be
addressed: (i) whether provision of loans to third parties from the funds obtained by
BD Agro and secured by pledge on its assets is forbidden by Article 5.3.4; (ii)
whether the Privatization Agreement can be terminated after the payment of the
Purchase Price; and (iii) whether a breach of Article 5.3.4. represents a reason for

termination of the Privatization Agreement.

Respondent submits that the answers to all three questions are in the affirmative, as

will be elaborated hereunder.
3.1. Disposals that are forbidden under Article 5.3.4.

Article 5.3.4. stipulates that the Buyer can pledge the fixed assets of BD Agro only

in two situations:

i.  For the purpose of securing claims towards the subject stemming from

regular business activities of the subject (in other words, in case the claim

137 Memorial, paras 15, 107-110, 207.

138 Memorial, paras 226-260.

139 Second Witness Statement of Erinn Broshko, para 61. Second Witness Statement of Igor Markicevic,
para 187.

140 Article 5.3.4. of the Privatization Agreement, RE-12.
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89.

90.

91.

arises towards BD Agro due to its regular business activities, such a claim

can be secured by the pledge on its assets);

or

ii.  For the purpose of acquiring funds to be used by the subject (i.e. in case BD

Agro borrows the funds to be exclusively used by it).

Up until September 2015, neither the Buyer nor Claimants ever offered a different
interpretation of the said provision. Surprisingly, in the letter of 10 September 2015,
as well as in the Notice of Arbitration and the Memorial, the Buyer and Claimants

put forward another, different interpretation, which is obviously wrong.

To start with, in a letter of 10 September 2015, the Buyer stated that Article 5.3.4. of
the Privatization Agreement does not contain any restrictions concerning loans to
third parties, but instead only forbids constitution of pledges on the fixed assets of
BD Agro.** This is completely wrong as the pledge on the fixed assets is not a
limine forbidden under Article 5.3.4. What is forbidden is to give loans to third
parties from the funds secured by the pledge on the fixed assets of BD Agro. This is
clear from the second clause of Article 5.3.4 which provides that the pledges are

allowed “for the purpose of acquiring of the funds to be used by the subject”.

In a further attempt to show that financing of Crveni Signal and Inex was in line
with Article 5.3.4, Claimants twist the text of Article 5.3.4. and state:

“The Privatization Agency did not explain why it believed that, due to the
partial use of the loan for the benefit of third parties, the pledge securing
the loan did not qualify for the exception under Article 5.3.4, which
authorized pledges for the purpose of securing loans contracted ‘based on

BD Agro’s regular business activities’.”142

And that:

“The Privatization Agency also failed to review the arrangements between

BD Agro and the related companies to justify why it considered that such

141 | etter from Mr. Obradovic to the Privatization Agency of 10 September 2015, p. 3, CE-48.
142 Memorial, para 107.
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92.

93.

94.

95.

use was not ‘based on BD Agro’s regular business activities’ within the

meaning of Article 5.3.4 of the Privatization Agreement.”43

In other words, Claimants’ position is that Article 5.3.4. allows pledges for securing
loans contracted “based on BD Agro’s regular business activities” and that it allows
that loans are used by third parties if such use is “based on BD Agro’s regular

business activities”. However, this is incorrect.

Article 5.3.4. does not reqgulate whether a loan given to BD Agro has to be

contracted ‘““based on BD Agro’s regular business activities”. Rather, it states that a

pledge is allowed for securing claims towards BD Agro, which claims stem from

“regular business activities” of BD Agro. In other words, if a claim towards BD
Agro arises in the course of its regular business activities (in case of BD Agro, this is

agricultural business), then this claim may be secured by the pledge.'*

On the other hand, with respect to lending of the funds by BD Agro to third parties,

Article 5.3.4. clearly states that, if funds loaned to BD Agro are secured by the

pledge on BD Agro’s assets, they cannot be used by third parties — and there is no

exception.

Further, Claimants’ argument that “Privatization Agency did not justify why the use
of a minor part of the loan for the benefit of related companies would disqualify the
pledge provided to secure the loan as a whole* is misplaced simply because it was
not a “minor part of the loan” that was used for the benefit of third parties. Rather,
out of the 221 Million Loan, not less than RSD 101,615,112.57 was used to finance
Crveni Signal and Inex,'* i.e. around 50% of the 221 Million Loan. This can hardly
be considered “a minor part”, especially having in mind that, at the time, these
transactions amounted to approximately EUR 1 million**” (while, for example, the

Purchase Price was EUR 5,549,000 according to Claimants’ own calculation*8).

143 Memorial, para 108.

144 For instance, BD Agro was perfectly free to pledge its assets as security for claim of Konzul doo towards
BD Agro, stemming from the agreement on sale and purchase of mercantile corn. Audit report by Auditor
doo of 2 February 2012, RE-17.

145 Memorial, para 108.

146 Audit report by Auditor doo of 29 April 2011, RE-13.

147 The loaned amount amounted to EUR 959,719.60 at the time. See supra at I11.A.1.

148 Memorial, para 9.
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Another in a series of Claimants’ unsubstantiated arguments is that “Article 5.3.4.
applied only to the actions of the buyer, not BD Agro” and that no encumbrances
established by BD Agro itself could thus violate the Privatization Agreement.**® This
argument simply has no basis in the common sense. If accepted, it would make
Article 5.3.4. meaningless. While it is undisputed that, formally, only BD Agro can
dispose with its assets (i.e. only the management of BD Agro can sign the
documents concerning the disposal), the restriction from the Article 5.3.4. was
imposed on the Buyer because the Buyer, as the majority owner of BD Agro’s
shares, is the one who exercises control over the company’s business and decision-
making processes. This, together with the fact that prior to the submission of the
Memorial neither the Buyer nor Claimants ever came up with this “interpretation” of

Article 5.3.4., confirms that it does not merit any further discussion.

3.2. Termination of the Privatization Agreement after payment of Purchase

Price was lawful

Article 5.3.4. prescribes that restrictions imposed upon the Buyer exist during the
“term of the Privatization Agreement”. In other words, during the term of the
agreement the Buyer cannot pledge assets of BD Agro in contradiction with Article
5.3.4. This is precisely what the Buyer did in the present case. In December 2010,
before the payment of the Purchase Price, he pledged assets of BD Agro in order to
loan the funds from Agrobanka and then used the loaned funds to finance Crveni

Signal and Inex, although that was strictly forbidden by Article 5.3.4.

Breach of Article 5.3.4., which ultimately lead to termination of the Privatization
Agreement, was noted by the Agency in January 2011, while the first Notice on
additional period of 60 days for remedy of this breach was issued on 25 February
2011 and notified to the Buyer on 1 March 2011, all this prior to the payment of
Purchase Price.

In short, both the breach of Article 5.3.4., as well as granting of an additional period
for remedy of that breach, happened before the payment of the Purchase Price.

These facts (together with the fact that the requested remedy did not take place)

149 Memorial, paras 109 and 243.
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make the termination of the Privatization Agreement lawful. This is also confirmed

by the expert report of Professor Mirjana Radovic.t*
3.2.1. Case law of Serbian courts

According to the Serbian Supreme Court of Cassation, if, before the expiry of the

term for fulfilment of obligations, the Privatization Agency determines breach of a

privatization agreement and grants additional time for fulfillment to the buyer, it will
not be precluded to terminate the agreement in case the buyer does not remedy the

breach:

“The lower courts were correct to conclude that respondent [the
Privatization Agency], before the expiry of the two-year term for fulfilment
of obligations referred to in Article 5.3.2. of the agreement on sale of
socially-owned capital, ascertained that claimant did not perform the

contractual obligations contained in the cited provision. By virtue of

subsequent controls and notices, [the Privatization Agency] granted to
claimant the opportunity to fulfil the contractual obligations [...], however
seeing that claimant failed to act in accordance with the notices and
deliver evidence of fulfilment of the contractual obligations under Article
5.3.2., [the Privatization Agency] issued the notice of termination [...].
Accordingly, the courts found that [the Privatization Agency] was not

precluded to terminate the said agreement.”*%!

Applying the rationale of this ruling to the facts of the present case, the Privatization
Agency was not precluded to terminate the Privatization Agreement after the
payment of the Purchase Price, since Mr. Obradovic was granted an additional
period for compliance with, inter alia, Article 5.3.4. of the Privatization Agreement

before the payment.

Also, there is a number of Supreme Court of Cassation decisions that, contrary to

Claimants allegations,*®? explicitly confirm that a privatization agreement is neither

150 Expert report of Professor Mirjana Radovic, Section 2.3.1.
151 Judgment of the Supreme Court of Cassation of 30 September 2010, RE-25.
152 Memorial, paras 32, 80, 111, 126, 207, 219, 231, 234.
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consummated, nor is its purpose achieved, by the payment of the purchase price,

since all obligations are equally relevant:

“...obligations [pertaining to the realization of the social program] are

from a legal standpoint equally relevant as the obligations concerning the

payment of purchase price [...] seeing that the goal of privatization can

only be achieved by full performance of all contractual obligations

[...].158

And:

“Law [on privatization] prescribes that all contractual obligations are
legally equally relevant for the achievement of the purpose of privatization
(...) [and] as a consequence the agreement may be lawfully terminated

due to non-fulfilment of only one contractual obligation ” >4

103. Put differently, non-fulfilment of only one obligation from privatization agreement

is:

“...a legally valid reason which constitutes the right of the other party to
declare the agreement terminated (...) regardless of the fact whether [the
buyer] has and to which extent fulfilled the contractual obligations

concerning payment of full purchase price.”>®

104. It should also be noted that even the case law relied on by Claimants does not
support their contention that termination of the Privatization Agreement after full
payment of purchase price was impossible. 1*® As evident from the excerpt of the
judgment of the Commercial Appellate Court provided by Claimants, the Agency’s
right to terminate the Privatization Agreement exists while “there is a determined
obligation of the buyer to comply with various obligations from the agreement”.
Duty of the buyer to comply with the obligations from the agreement continues to
exist if the buyer is put on notice and granted additional period to remedy its breach.
In the present case, before payment of the Purchase Price, Mr. Obradovic was

153 Judgment of the Supreme Court of Cassation of 19 October 2017, RE-30.
154 Judgment of the Supreme Court of Cassation of 14 November 2013, RE-62.
155 Judgment of the Supreme Court of Cassation of 18 May 2017, RE-94.

16 Memorial, paras 231 and 232.
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obliged to remedy the breach of Article 5.3.4., but he failed to do so, which means
that he had not “performed [the Privatization Agreement] in respect of the Agency”.
Accordingly, as per court practice relied on by Claimants, his (breached) obligation
continues to exist and there is a possibility to terminate the non-performed

agreement.

105. Finally, it should not be disregarded that, if accepted, Claimants’ standpoint would
mean that, simply by paying the purchase price, the buyer would be in a position to
legally validate the breaches committed prior to the payment. It is self-evident that
this would lead to abuses, as the buyer would be in a position to preclude the
Privatization Agency’s request for remedial actions by paying the purchase price.
This would render any other obligation of the buyer, apart from the obligation to pay

the purchase price, effectively meaningless.

3.2.2. Privatization Agency, the Buyer and Claimants shared the same

understanding

106. In the period 2011 — 2015 the Privatization Agency was persistent with the stand that
the payment of the Purchase Price did not release the Buyer from the obligation to
remedy the breaches of the Privatization Agreement that occurred before the

payment. This position was communicated to the Buyer in no uncertain terms:

“Payment of purchase price is only one of the contractual obligations and
fulfilment of other contractual obligations is independent from the

obligation concerning the payment of purchase price.

(..)

[B]reach of contractual obligations was noted before the Buyer paid the
full purchase price and before payment of purchase price measures were
taken towards the Buyer, that is an additional period was granted to the

Buyer to deliver evidence that breaches were remedied...”*’

107. In fact, even the opinion of the Agency’s attorneys from 2013, saying that the

Privatization Agreement could not be terminated after payment of full purchase

157 Minutes from meeting held at the Privatization Agency on 4 February 2014, RE-36.
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price,®® did not change the different stance previously taken by the Agency. In
particular, the Agency’s Center for Privatization, including the Sector for
Operational and Legal Affairs, was of the opinion that by giving an additional period
for fulfillment of the obligations the agreement remained in force.'® As already
noted, the same position was taken in the court practice.®® The Privatization Agency
continued to hold the same position after (and despite) the Ministry’s 2012 Letter.
Here, it should be noted that the Ministry did not address the legal question whether

termination of the Privatization Agreement after payment of Purchase Price would
be lawful or not. Rather, it looked at this issue from the economic point of view

(saying that there was no economic justification to terminate the agreement).

Finally, and contrary to what Claimants suggest,'®* the Privatization Agency was by
no means obliged to follow — and it did not follow — either the 2013 Attorney’s

Opinion, or the Ministry’s 2012 Letter.

108. Claimants also argue that the Commission for Control acted inconsistently because it
found that Article 5.3.3. of the Agreement was not breached since Mr. Obradovic
paid the entire purchase price on 8 April 2011 but did not apply the same principle
with regard to Article 5.3.4.1%2 This is yet another misrepresentation. What the
Center for Control concluded in its Proposal of 23 September 2015, and what the

Commission for Control noted, was that the Center for Control “is unable to issue

the statement about performance of the obligation referred to in Article 5.3.3 of the

Agreement.”'®® Clearly, neither the Center for Control nor the Commission for
Control stated that there was no breach of Article 5.3.3. because the Buyer paid full

Purchase Price.

158 Legal Opinion on the Privatization Agency’s Recommendation for Termination of the Agreement on
Sale of Socially Owned Capital of the Subject of Privatization, “PPK Buducnost” from Dobanovci (now
“BD AGRO a.d.”), through Public Auction of 11 June 2013, p. 4, CE-34.

159 Opinion of the Center for privatization of 28 February 2012, RE-79.

160 As noted by the Supreme Court of Cassation: “The lower courts were correct to conclude that respondent
[the Privatization Agency], before the expiry of the two-year term for fulfilment of obligations referred to
in Article 5.3.2. of the agreement on sale of socially-owned capital, ascertained that claimant did not
perform the contractual obligations contained in the cited provision. By virtue of subsequent controls and
notices, [the Privatization Agency] granted to claimant the opportunity to fulfil the contractual obligations
[...], however seeing that claimant failed to act in accordance with the notices and deliver evidence of
fulfilment of the contractual obligations under Article 5.3.2., [the Privatization Agency] issued the notice
of termination [...]. Accordingly, the courts found that [the Privatization Agency] was not precluded to
terminate the said agreement.” Judgment of the Supreme Court of Cassation of 30 September 2010, RE-
25.

161 Memorial, paras 23, 31, 141, 209.

162 Memorial, para 218.

163 Materials for the Session of the Commission of 28 September 2015, pp. 36-37, CE-89.
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In fact, the stand that privatization agreements can be terminated after the price had
been paid in full has been applied not only to this case but represents well-
established practice of the Privatization Agency.®* Therefore, Mr. Markicevic’s
statement that “according to [the Privatization Agency], the privatization of BD
Agro had been finalized because the purchase price was paid”'® is clearly

erroneous.

What is also important to note is that both the Buyer and Claimants shared the view
that the payment of Purchase Price did not release Mr. Obradovic from remedying

the recorded breaches of the Privatization Agreement.

For instance, in December 2011, the Buyer agreed that “the analysis of the Buyer'’s
compliance with the Privatization Agreement [should] be conducted concluding with

the end of September/beginning of October of 2011.”*%¢ Had the Buyer considered

that the Privatization Agreement expired in April 2011, he would not have agreed

that his compliance be determined with the end of September/October of 2011.

Also, in July 2012 — more than a year after the alleged consummation of the
Agreement — Mr. Obradovic asked the Privatization Agency to grant him an

additional period to perform his contractual obligations.'®’

An additional example can be found in Mr. Markicevic’s email sent to Ministry of
Economy in January 2015 in which he proposed that a meeting be organized on the
topic of “potential signing of the amendments to /Privatization] Agreement (...)

which would regulate the manner and dynamics for fulfilment of remaining

obligations and finalization of the privatization procedure of the company [BD
Agro]”'].GB

Also, in Mr. Markicevic’s letter submitted on 27 February 2015, it was stated that, in

case of transfer of the Privatization Agreement to Coropi, pledge over shares in BD

164 Termination of Zastava PES privatization agreement of 9 April 2013, RE-59. Termination of Geodetski
biro privatization agreement of 27 March 2013, RE-31. Termination of Trayal korporacija privatization
agreement of 6 December 2013, RE-24.

185 Second witness statement of Igor Markicevic, para 143.

166 |_etter from Mr. Obradovic to the Privatization Agency of 29 December 2011, RE-27.

167 |_etter from Mr. Obradovic and BD Agro to the Privatization Agency of 23 July 2012, RE-21.

188 Email communication between I. Makriéevié, D. Stevanovi¢, N. Gali¢ et al. between 6-14 January 2015,
p. 3, CE-326.
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Agro would remain registered in favor of the Republic of Serbia “until the moment

of fulfilment of remaining obligations from the [Privatization] Agreement.”6°

Likewise, even Mr. Rand himself considered the Privatization Agreement to be still
in force in 2015. In a letter dated 7 May 2015, he conditioned his potential financial

investments in BD Agro with “completion of the process of privatization of BD Agro

by the Serbian Privatization Agency, [or] (a)lternatively (...) we are also willing to
takeover (...) the sale and purchase agreement relating to the privatization of BD

Agro in advance of the formal completion of the privatization procedure”.”®

The above correspondence utterly defeats Claimants’ assertion that they and Mr.
Obradovic “maintained their view that the Privatization Agreement had been
consummated with the full payment of the purchase price /...7.”*"* To the contrary, it
is clear that they did not maintain their view at all, but rather invented it in support

of their interests and their position in the present dispute.

3.3. Article 5.3.4. of the Privatization Agreement is subsumed under grounds for
termination contained in Article 41a 1 (3) of the Law on Privatization

Claimants argue that even “a non-remedied continuing breach of Article 5.3.4.”
would not be a valid cause for termination, because Article 5.3.4. was not included
in the allegedly exhaustive list of grounds for termination contained in Article 7.1. of
the Privatization Agreement.}’> They further state that the provision of Article
41a(1)(3) of the Law on Privatization, which was invoked by the Privatization
Agency as the legal ground for termination, represents very general grounds for
termination which could not be invoked directly, but only to the extent further
specified in the Privatization Agreement. Therefore, the only disposal of property
that could have justified the termination would be a violation of Article 5.3.3. and

not Article 5.3.4.173 Claimants are wrong.

According to Serbian law, the agreement can be terminated both for the reasons set

forth in an agreement and in the relevant laws. The Constitutional Court of Serbia

169 |_etter from BD Agro to the Privatization Agency of 26 February 2015, p. 4, CE-334.
170 Letter from Rand Investments to I. Markiéevié¢ of 7 May 2015, p. 1, CE-350.

111 Memorial, para 126.

172 Memorial, para 236.

173 Memorial, para 241.
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noted that application of the provisions of the law prescribing termination of
agreements ex lege in case of the debtor’s non-performance is not excluded by “the
fact that the privatization agreement did not expressly stipulate that the agreement
may be terminated in the case of the [buyer’s] failure to perform the investment

obligation in the subject of privatization”.1’

119. Therefore, the fact that the Article 7.1. of the Privatization Agreement does not
mention the breach of Article 5.3.4. as a reason for termination does not mean that
the termination due to breach of Article 5.3.4. is not lawful. Quite the opposite, it is
lawful because this breach was a reason for termination according Article 41a 1 (3)

of the Law on Privatization, which prescribes:

“The agreement on sale of the capital or property shall be deemed
terminated due to non-fulfillment, if the buyer, even within an additionally

granted term for fulfillment:

(..)

(3) Disposes of the property of the subject of privatization contrary to

provisions of the agreement”.1"®

120. It goes without saying that disposition of the property can be done in many ways,
and one of them certainly is encumbrance of the immovable property and loaning

the funds to third parties. This is confirmed in the Law on Companies which reads:

“Acquisition or disposal of major assets is deemed to include the

acquisition or disposal of assets in any way, including in particular any

purchase, sale, lease, exchange, institution of lien or mortgage, entering

into credit or loan agreements, issuing of sureties and guarantees and

taking of any other action that creates a commitment for the company.

[...]

174 Decision of the Constitutional court of Serbia of 6 October 2016, RE-95.
175 |aw on Privatization, Article 41a 1 (3), CE-220.
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For the purposes of /...] this Article, assets shall include items and rights,

including real property, movable property, cash, equity interests,
securities, receivables, industrial property and other rights.”17

The fact that disposition of assets encompasses any means of disposition is also
confirmed in the case law — as noted by the Supreme Court of Cassation,

“acquisition or disposal of assets means acquisition or disposal of assets in any

manner, including especially sale, lease, exchange, pledge or mortgage.”*’”

Having in mind the above, it is clear that Article 41a 1 (3) of the Law on
Privatization, which prohibits disposal of the property of the subject of privatization
contrary to the provisions of the agreement, prohibits both encumbrance of property
and use of cash (as a means of disposal of the property) contrary to the agreement. In
this particular case Article 5.3.4. specifies in which case encumbrance of property
and use of cash would be contrary to the provisions of the Privatization Agreement
and forbids the loan that is secured by pledge on assets of BD Agro to be used for
the benefit of third parties. Therefore, if Article 5.3.4. is breached, then Article 41a 1
(3) of the Law on Privatization can be applied, as was correctly done by the

Privatization Agency.
With regard to the above, Professor Mirjana Radovic explained in her expert report:

“Article 41a(1)(3) of the Law on Privatization from 2001 is specified by
Article 5.3 of the Privatization Agreement (and not by Article 7 as implied
by Mr. Milosevic), since this is where the parties defined which

dispositions by the buyer are prohibited.”

And
“Each breach of contract prescribed in Article 41a(1)(1-6a) of the Law on
Privatization from 2001 is in itself sufficient to trigger termination for
non-performance.”

And

176 |_aw on Companies, Article 470, RE-96. It should be noted that the provisions of the Law on Companies
are not invoked as applicable law to the questions at issue, but as illustration of factual and legal actions
traditionally construed as disposition of assets.

177 Judgment of the Supreme Court of Cassation of 12 July 2018, RE-29.
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“Therefore, cases of non-performance enumerated in the Law on
Privatization cannot be overridden by contractual provisions, but instead
are to be applied cumulatively with possible additional cases of non-

performance regulated within the contract.”’8

124. The Privatization Agency’s practice has been consistent on this matter. For example,
in the case of privatization of the company Betonjerka AD Aleksinac, the
Privatization Agency noted that the buyer breached Article 5.3.4. of the relevant
privatization agreement by encumbering fixed assets with pledge in favor of banks
as security for loans and by subsequent loaning of the acquired funds to related
companies. The buyer was granted an additional period to submit evidence that the
amounts loaned to third parties from the loan acquired by the subject and secured by
pledge on its assets were returned. As the additional period lapsed without the

buyer’s compliance, the Privatization Agency concluded:

“In Article 5.3.4. of the Agreement, the Buyer undertook that he will not,
without previous written consent of the Privatization Agency, encumber
with pledge the fixed assets of the subject during the term of the
Agreement, except for the purpose of securing claims towards the subject
stemming from regular business activities of the subject, or except for the
purpose of acquiring of the funds to be used by the subject...

(...)

Having in mind that the Buyer failed to submit appropriate and relevant
evidence in the additionally granted term that he had fulfilled the said
obligation, (...) the Agreement (...) is considered terminated due to non-
fulfilment upon expiry of the additionally granted term, in line with Article

41a 1 (3) of the Law on Privatization. *"®

125. The similarities between the quoted case and BD Agro case are striking as in both
cases: (i) the buyers breached Article 5.3.4. by using the funds acquired by the

subject of privatization and secured by pledges on the subject’s assets for the benefit

178 Expert report of Professor Mirjana Radovic, Section 2.2.1.
179 Notice on termination of privatization agreement for subject of privatization Betonjerka of 30 December
2008, RE-97.
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of third parties; (ii) the buyers failed to deliver evidence in the additionally granted

term that debts owed by third parties, stemming from transactions prohibited under
Article 5.3.4, were repaid; (iii) the privatization agreements did not list breach of

Article 5.3.4. in the grounds for termination; and (iv) privatization agreements were
terminated for breach of Article 5.3.4. in line with Article 41a(1)(3) of the Law on

Privatization.®

126. Finally, it should not be disregarded that during the term of the Privatization
Agreement, event prior to 2011, the Privatization Agency consistently
communicated to Mr. Obradovic that the breach of Article 5.3.4. represented a
ground for termination of the agreement. For instance, in as many as five notices
sent by the Privatization Agency during 2009 alone, the Buyer was informed that,
should he fail to remedy the noted breaches of Article 5.3.4., the Privatization
Agreement “shall be considered terminated due to non-fulfilment, in accordance

with Article 41a of the Law on Privatization.”8!

127. Noteworthy is also that the Buyer never disagreed with a position that the
Privatization Agreement can be terminated for breach of Article 5.3.4. with
reference to Article 41a of the Law on Privatization — that is, not until September
2015,%82 when the last additional period expired and, thus, termination of the

Privatization Agreement became imminent.

128. In conclusion, Claimants’ stance that the Privatization Agreement cannot be
terminated because of the breach of Article 5.3.4. given that this breach is not

mentioned in Article 7.1. as reason for termination, is wrong.

180 Privatization Agreement with Annexes of 4 October 2005, CE-17. Article 5.3.4. of the Privatization
Agreement, RE-12. Privatization agreement for subject of privatization Betonjerka of 10 January 2007,
RE-98.

181 Notice on additionally granted term for compliance with Article 5.3.4. Of the Privatization Agreement of
24 February 2009, RE-99. Notice on additionally granted term for compliance with Article 5.3.4. Of the
Privatization Agreement of 31 March 2009, RE-100. Notice on additionally granted term for compliance
with Article 5.3.4. Of the Privatization Agreement of 13 April 2009, RE-101. Notice on additionally
granted term for compliance with Article 5.3.4. Of the Privatization Agreement of 1 June 2009, RE-102.
Notice on additionally granted term for compliance with Article 5.3.4. Of the Privatization Agreement of
30 July 2009, RE-103.

182 I etter from Mr. Djura Obradovi¢ to Privatization Agency of 8 September 2015, CE-48.
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3.4. Reasons for termination were precise and clearly stated in the Notice

As demonstrated in Section 1LA.2, in no less than eight Notices and numerous
meetings held with the Buyer and his representatives, the Privatization Agency
clearly and consistently stated (i) that the Buyer breached Article 5.3.4. of the
Privatization Agreement, (ii) that Article 5.3.4. was breached by giving loans to Inex
and Crveni Signal from the funds obtained by the 221 Million Loan which was
secured by the 221 Million Pledge, and (iii) that the Buyer was given an additional
period for compliance in accordance with Article 41a of the Law on Privatization.
Finally, Privatization Agency terminated the Privatization Agreement on the grounds

of the mentioned reasons and in line with Article 41a of the Law on Privatization.

However, in addition to the breach of Article 5.3.4. of the Privatization Agreement
due to the prohibited use of the 221 Million Loan, following the control in January
2011, the Privatization Agency also noted some other actions of the Buyer which
constituted breach of other obligations under the Privatization Agreement, namely,
those stipulated by Article 5.3.3. Here, as well, Mr. Obradovic was granted

additional periods for compliance.'8®

Nevertheless, as is evident from the Proposal of the Center for Control prepared on
23 September 2015 for the Commission for Control’s Session, only the breach of
Article 5.3.4. was the reason for termination,'® since the Center for Control
undoubtedly established that 221 Million Pledge was registered on BD Agro’s real
estate as security for the 221 Million Loan which was used to finance Crveni Signal

and Inex, as well as that the January 2015 Audit Report confirms that the debts owed

183 Notice of the Privatization Agency on Additional Time Period of 24 February 2011, CE-31. Notice of the
Privatization Agency on Additional Time Period of 22 December 2011, CE-32. Notice of the Privatization
Agency on Additional Time Period of 31 July 2012, CE-78. Notice of the Privatization Agency on
Additional Time Period of 8 November 2012, CE-79. Notice of the Privatization Agency on Additional
Time Period of 22 June 2011, CE-96. Notice of the Privatization Agency on Additional Time Period of 6
October 2011, CE-97. Letter from the Privatization Agency to D. Obradovi¢ and BD Agro of 23 June
2015, CE-351. Notice on Additional Time Period of 22 June 2012, RE-15.

184 With respect to Article 5.3.3., the Center for Control noted that it was unable to determine whether
Article 5.3.3. had been fulfilled or not as well as that transaction that was considered as a potential breach
were not expressly prohibited in the Privatization Agreement. Materials for the Session of the Commission
of 28 September, pp. 38-41, CE-89. Minutes of the Session of the Commission of 28 September 2015, p.
3, CE-117.
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by Crveni Signal and Inex were still not paid. Therefore, the Center for Control

proposed termination of the Privatization Agreement due to breach Article 5.3.4.1%

132. The conclusions of the Center for Control were accepted by the Commission for
Control which, accordingly, informed the Buyer in the Notice of Termination of 1
October 2015 that:

“Since the Buyer failed to provide evidence in the additionally granted

term that he had complied with the obligation referred to in item 5.3.4 of

the [Privatization] Agreement, and according to the auditor's reports of
2011, 2012 and 2015, as well as documentation submitted along with
auditor’s reports, the obligation has not been performed, we hereby inform
you that, at its 22nd session held on 28 September 2015, the Commission

for control (...) rendered the decision that the [Privatization] Agreement

(...) is considered terminated due to non-fulfillment, in accordance with
Article 88 (3) (...) in relation to Article 41a 1 (3) of the Law on

Privatization (...)”.
133. In the Notice, it was mentioned that:

“the Commission also took into consideration actions of the Buyer in
regards to the alienation of the fixed assets of the Subject, collection of
payment for sold fixed assets of the Subject and spending of collected
funds for the needs of the Subject, alienation and encumbering of fixed
assets which are the subject of performance of the investment obligation of
the Buyer and investment in the value of sold fixed assets which are the
subject of performance of investment obligation of the Buyer (202,245
EUR).”

134. However, contrary to Claimants’ allegations,® this statement was not a “purposeful
misrepresentation of the deliberations of the Commission for Control” — the Notice
did not state that these obligations were violated, let alone that they were the reason

for termination.

185 Materials for the Session of the Commission of 28 September, pp. 38-41, CE-89. Minutes of the Session
of the Commission of 28 September 2015, p. 3, CE-117.
186 Memorial, paras 244-246.
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B. OMBUDSMAN’S RECOMMENDATIONS DID NOT INFLUENCE THE

135

136.

137.

PRIVATIZATION AGENCY’S DECISION TO TERMINATE THE
PRIVATIZATION AGREEMENT

. Claimants’ argument that the Ombudsman “imposed, in a very public manner, his
ill-conceived views on the Privatization Agency by demanding (sic) termination of

the Privatization Agreement™®" is wrong.

First, it should be noted that Claimants’ argument that the Ombudsman demanded
the termination of the Privatization Agreement is clearly defeated with reference to

the Ombudsman’s Recommendation itself:

“In cooperation with the Ministry of Economy, the Privatization Agency
shall take all necessary measures to determine, within the shortest period
of time, whether all conditions stipulated by the Law on Privatization of
2001 for termination of the Agreement [...] have been fulfilled, in order to

finally clarify the legal status of the subject of privatization /.../”

Second, the assertion that the Ombudsman’s intervention, i.e. publishing of the
Ombudsman’s findings (on 23 June 2015), directly caused the Privatization Agency
to send a letter to Mr. Obradovic on 23 June 2015 requesting additional evidence of
his compliance with the Privatization Agreement,'®® is unfounded. The Privatization
Agency decided to give instructions contained in its letter of 23 June 2015 before the

Ombudsman made his findings publicly available. Namely, on 19 June 2015, the

Commission for Control considered whether Audit Reports submitted by Mr.
Obradovic on 30 April 2015 complied with the Agency’s April 2015 Notice and,
having found that they did not, it was decided that a letter be sent to the Buyer
instructing him to deliver the requested audit reports until the expiry of the
previously granted additional deadline.!®® The corresponding letter, containing the
Agency’s decision of 19 June 2015, was expedited to Mr. Obradovic on 23 June
2015191

187 Memorial, para 201.

188 Opinion of the Ombudsman of 19 June 2015, p. 2, CE-42.

189 Memorial, para 202.

19 Minutes from the session of the Commission for Control held on 19 June 2015, RE-43.

11 Letter from the Privatization Agency to D. Obradovi¢ and BD Agro of 23 June 2015, CE-351.
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138

139

140.

141.

. Third, it should also be noted that, under the relevant law, the Ombudsman could not
have demanded anything from the Privatization Agency. He could only have
recommended.’®> However, in the present case, the Ombudsman did not even
recommend termination of the Privatization Agreement, as Claimants wrongly

contend — he only recommended that steps be taken in order to finally clarify the

status of BD Agro and the Privatization Agreement. 1%
1. Ombudsman conducted his investigation in accordance with the law

. Claimants have also made a number of incorrect statements concerning the conduct

of the Ombudsman’s investigation itself.

To start with, contrary to Claimants’ allegations the Ombudsman never “opined that
by not terminating the Privatization Agreement, the Privatization Agency and the
Ministry of Economy violated rights of BD Agro’s employees”.'® To the contrary,
Ombudsman only concluded that, by postponing the final decision on the status of
the Privatization Agreement over several years, despite being informed by BD
Agro’s employees of a difficult situation in BD Agro,'*® the Privatization Agency

and Ministry of Economy “failed to undertake necessary measures to end the state

of legal uncertainty that BD Agro was going through”. 19

Claimants also assert that the Ombudsman lacked authority to opine on
interpretation of the Privatization Agreement to determine whether any breaches had
occurred and whether such breaches justified termination of the Privatization
Agreement.’®” However, this argument is also misplaced. The Ombudsman never
considered whether any breaches of the Privatization Agreement occurred or
whether such breaches justified termination of the Privatization Agreement — he

merely noted that the Privatization Agency determined breaches of Articles 5.3.3.

and 5.3.4. of the Privatization Agreement in January 2011, and that breach of Article
5.3.3. “constitutes a condition for termination as per the Agreement”, whereas

1921 aw on Ombudsman, Article 31, CE-112.

193 Opinion of the Ombudsman of 19 June 2015, p. 2, CE-42.

19 Memorial, para 195.

195 Requests of unions of BD Agro’s employees of 24 May 2013, RE-104.
19 QOpinion of the Ombudsman of 19 June 2015, pp. 6-7, CE-42.

197 Memorial, para 198.
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breach of Article 5.3.4. “constitutes a condition for termination as per Article 41a of

the Law on Privatization”.1%8

142. Further, Claimants state that the Ombudsman’s intervention violated the notion of
due process, seeing that neither Claimants, Mr. Obradovic nor BD Agro were
informed of the Ombudsman’s investigation.’®® Again, this argument is incorrect.
Article 29 (1) of the Law on Ombudsman stipulates that the Ombudsman shall notify
the petitioner and the administrative body involved about the commencement and

completion of the investigation.?®® This means that the Ombudsman had to notify
only the Privatization Agency and the Ministry of Economy, as administrative
bodies whose conduct was being investigated, as well as BD Agro’s employees who
submitted the relevant complaint, and not Mr. Obradovic nor BD Agro. Informing
Claimants or Mr. Obradovic of the investigation would also make no practical sense
— the subject of the Ombudsman’s investigation was the lawfulness and correctness
of the Privatization Agency and the Ministry of Economy’s conduct, and not the

Buyer’s.

143. Claimants assert that the Ombudsman accepted without any independent review the
conclusions of the Privatization Agency’s final control from January 2011 which
demonstrated that the Buyer had breached Articles 5.3.3. and 5.3.4. of the
Privatization Agreement.?®* This argument is also misplaced as the Ombudsman
could not review the conclusions of the Privatization Agency as this would be out of

the scope of his competencies.

144. Finally, Claimants assert that the Ombudsman “cavalierly ignored the opinions of
the competent Serbian authorities in charge of the Privatization Agreement”, in
particular, Privatization Agency’s letter of 14 November 2014 and Ministry of
Economy’s letter of 11 May 2015 stating that Article 5.3.4. no longer applied after 8
April 2011.2°2 Again, Claimants’ assertions are wrong as, none of the said letters
stated that termination of the Privatization Agreement was not possible after 8 April

198 Opinion of the Ombudsman of 19 June 2015, p. 6, CE-42.
199 Memorial, para 199.

200 |_aw on Ombudsman, Article 29 (1), CE-112.

201 Memorial, para 200.

202 Memorial, paras 200 and 201.
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145.

2011. 2°% Nevertheless, the Ombudsman did not “cavalierly ignore” the opinions of
the Privatization Agency and the Ministry of Economy, as it was not his job to
determine whether the Privatization Agreement was in fact breached and whether
the Agreement could be terminated for breach of Article 5.3.4. after payment of
Purchase Price. As elaborated above, the Ombudsman only considered whether the

Ministry of Economy and the Privatization Agency acted lawfully and properly

when postponing the final decision on the status of the Privatization Agreement by

granting Mr. Obradovic additional periods for compliance.

Respondent also notes that the expert report of Professor Radovic explains in clear
terms that the Ombudsman’s actions were within his mandate and fully in

accordance with the relevant law.2%

C. THERE WAS NO OBLIGATION TO RELEASE PLEDGE OVER SHARES IN

146.

147.

148.

149.

BD AGRO

Next in line of Claimants’ assertions is that the Privatization Agency was bound to
release the pledge over Mr. Obradovic’s shares in BD Agro upon payment Of

Purchase Price on 8 April 2011.2% Yet again, Claimants are wrong.
Serbian Law on Obligations in Article 122 prescribes the following:

“(1) In bilateral contracts, no party shall be bound to fulfill its obligation
unless the other party fulfills, or is simultaneously ready to fulfill, its

obligation [...]72%

The quoted provision clearly applies to the Share Pledge Agreement as part of the
Privatization Agreement — a bilateral contract under which both the Privatization

Agency and the Buyer undertook to perform various obligations.

One such obligation assumed by the Privatization Agency was to release the pledge

upon expiry of 5 years as of the day of conclusion of the Privatization Agreement,

203 | etter from the Privatization Agency to the Ombudsman dated 14 November 2014, p. 3, CE-43. Letter
from the Ministry of Economy to the Ombudsman dated 11 May 2014, p. 2, CE-44.

204 Expert report of Professor Mirjana Radovic, Section 3.

205 Memorial, paras 18, 21, 23, 24, 118.

206 |_aw on Obligations, Article 122 (1), RE-32.
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that is, upon full payment of the Purchase Price.?’” On the other hand, one of the
obligations assumed by Mr. Obradovic was to act in accordance with Article 5.3.4.
Yet, the Buyer failed to do so, as well as to remedy the breaches despite numerous
additional periods granted to him by the Privatization Agency. Therefore, according
to the cited Article 122 of the Law on Obligations, the Agency was not bound to

fulfill its obligation unless Mr. Obradovic fulfilled his.2%®
150. With regard to the pledge release Professor Radovic noted:

“Under the Privatization Agreement the buyer undertook numerous
obligations together with the obligation to pay the purchase price. | have
already explained above (under the title “2.2. Conditions for termination
of privatization agreements”) that all these obligations of the buyer are
equally important, and that the obligation to pay the purchase price
cannot be regarded as the only purpose of the whole agreement. Quite the
contrary, the goal is not simply to sell the Company for the highest price,
but to ensure its continuous, healthy, viable business activity. For this
reason, in my opinion the agreed pledge served to secure all the claims of
the Privatization Agency against the buyer from the Privatization
Agreement. The fact that the deadline for paying the purchase price is
mentioned when determining the duration of the pledge does not
necessarily imply that only the purchase price is secured through this

pledge.”?%°

151. In addition to that, releasing the pledge before the Buyer remedies the breach of the
Privatization Agreement would enable the Buyer to dispose of the shares even
before he fulfils all his obligations under the Privatization Agreement. In such a
situation, the Agency would no longer be able to enforce any decision on
termination (because the Buyer would no longer be the owner of capital in BD
Agro).?1% This was also noted by the Privatization Agency.?!!

207 Share Pledge Agreement, Article 2, CE-17.

208 Expert report of Professor Mirjana Radovic, Section 4.

209 Expert report of Professor Mirjana Radovic, Section 4.

210 Expert report of Professor Mirjana Radovic, para 66.

211 Materials for the Session of the Commission of 28 September 2015, p. 35, CE-89.
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152

D.

153

154.

. It should also be noted that the Agency clearly and consistently stated that it would
not release the pledge over shares before the Buyer demonstrates the performance of
the Privatization Agreement in line with the Agency’s Notices. For instance, at a
meeting held on 4 February 2014, Mr. Obradovic was expressly informed that the
Agency could not issue the decision on release of pledge since the Buyer still had
not complied with the Notices instructing him to remedy the breaches of the
Privatization Agreement noted in January 2011.%'? Likewise, in the 27 April 2015
Notice, Mr. Obradovic was informed that his request for release of pledge would be
considered only after expiration of the additional term for compliance granted by the
said Notice.?!3 The same stance was repeated in a letter sent to Mr. Obradovic’s
attorney on 26 June 2015, in response to the attorney’s request of 16 June 2015 to

have the pledge over the Buyer’s shares in BD Agro released.?**

REQUEST FOR ASSIGNEMENT OF THE PRIVATIZATION AGREEMENT
TO COROPI

. Claimants argue that in 2013 Mr. Rand directed Mr. Obradovic to conclude an
assignment agreement with Coropi, a company within Rand Investments, but that
the Privatization Agency refused to approve the assignment by stating that delivered
documentation did not meet conditions for assignment, without specifying why

those conditions were not met.?*> Once again, Claimants misrepresent the facts.

As explained below, the Privatization Agency could not consider the Request for
Assignment before the formal conclusion of the Supervision Proceedings, which
occurred on 7 April 2015. In addition, and regardless of that fact, Claimants have
never submitted complete documentation necessary for the assignment of the
Privatization Agreement in line with the relevant regulation. Both those facts were

from the outset and more than once communicated to the Buyer, Mr. Markicevic and

212 Minutes from meeting held at the Privatization Agency on 4 February 2014, RE-36.

213 Letter from the Privatization Agency to D. Obradovi¢ of 27 April 2015, p. 3, CE-348.

214 Letter from Mr. Vasiljevic to the Privatization Agency of 16 June 2015, p. 1, RE-65. Letter from the
Privatization Agency to Mr. Vasiljevic of 26 June 215, p. 1, RE-66.

215 Memorial, paras 142-147. Second witness statement of Igor Markicevic, paras 78.
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Mr. Broshko (who represented Mr. Rand as an interested assignee). However, they

did nothing in order to comply with the regulation.

1. Privatization Agency could not have considered Request for assignment

before the end of supervision proceedings

155. On 1 August 2013, Mr. Obradovic submitted to the Privatization Agency a Request
for Assignment of the Privatization Agreement to Coropi?!® on the basis of Article
417 of the Law on Privatization.?!” Mr. Obradovic did not accompany the Request
for Assignment of the Privatization Agreement with any documentation,?'® however,
certain documentation was subsequently delivered to the Privatization Agency in
August and September 2013.2%9

156. At the meeting held on 30 January 2014 between the Privatization Agency, Mr.
Markicevic and Mr. Broshko (as a representative of Rand Investments), the

Privatization Agency noted:

I.  that the Ministry of Economy had commenced the Supervision Proceedings
and that, while the Supervision Proceedings were ongoing, the Privatization

Agency could not render any decision or undertake any measures concerning

the Request for Assignment of the Privatization Agreement to Coropi, and

ii. that, anyway, the documentation submitted with regard to Request for

Assignment of the Privatization Agreement was incomplete. 22°

216 Mr. Obradovic reasoned the request by stating that the “fact that taking care of business operations of BD
Agro a.d. Dobanovci requires maximum engagement and dedication, which is currently too big burden
and obligation for [Mr. Obradovic] due to numerous private and business obligations.” Letter from D.
Obradovi¢ to the Privatization Agency of 1 August 2013, pp. 1-2, CE-273.

217 Article 41% (1) of the Law on Privatization that was in force on 2013 prescribed the following: “Subject
to prior consent of the Agency, the buyer of the capital (hereinafter: assignor) may assign the agreement
on sale of the capital or property to a third party (hereinafter: assignee) under the conditions stipulated by
this law and the law on obligations”. 2001 Law on Privatization, CE-220.

218 | etter from D. Obradovié to the Privatization Agency of 1 August 2013, pp. 1-2, CE-273. Proposal of the
Center for Control for the session of the Commission for Control of 20 April 2015, p. 2, RE-77.

219 Record on submission of documents concerning the transfer of the Privatization Agreement to Coropi of
26 August 2013, RE-55. Letter from Mr. Doklestic to the Privatization Agency of 2 September 2013, p. 1,
RE-56. Statement of the controlling shareholder of Coropi that he is not a party in the sense of Articles 12-
12b of the Law on Privatization of 21 August 2013, RE-57. Letter from Coropi Holdings Ltd to the
Privatization Agency of 26 September 2013, CE-275. Agreement on Assignment of Agreement on Sale of
Socially Owned Capital Through Public Auction between Djura Obradovi¢ and Coropi Holdings Limited
of 21 September 2013, CE-274.

220 Minutes from meeting held at the Privatization Agency on 30 January 2014, RE-28.
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157. Having in mind the above, representatives of the Privatization Agency, Mr.
Markicevic and Mr. Broshko agreed at the same meeting that the deficiencies of the
documentation should be addressed at future meetings, if conditions for

consideration of the Request for Assignment were met.?%!

158. On 4 February 2014, the Privatization Agency held a meeting with Mr. Obradovic,
who was also informed that the Ministry had commenced the Supervision
Proceedings and that, until their completion, the Privatization Agency could not take

any measures or render any decisions with regard to BD Agro.??

159. Above mentioned position of the Privatization Agency remained unchanged — it has
always communicated to the Buyer, Mr. Markicevic and Mr. Broshko that
completion of the Supervision Proceedings was the precondition for any decision by
the Agency. This was communicated having in mind that possible outcomes of the
Supervision Proceedings could be (i) termination of the Privatization Agreement, (ii)
granting the Buyer additional time for compliance, or (iii) declaration of fulfillment
of the Privatization Agreement. Needless to say that the assignment of the
Privatization Agreement depended on the outcome of the Supervision Proceedings
as it was not possible to assign the agreement if it was terminated or fulfilled. In
addition, the Privatization Agency has always clearly stated that submitted
documentation would not comply with the formal conditions stipulated in the
relevant regulations, while, Ms. Galic from the Ministry of Economy stressed that
solution concerning BD Agro needed to be in compliance with Serbian legislation.?%3

160. In other words, neither the Privatization Agency nor the Ministry of Economy gave

any assurances that the assignment of the Privatization Agreement would be

221 Minutes from meeting held at the Privatization Agency on 30 January 2014, RE-28.

222 Minutes from meeting held at the Privatization Agency on 4 February 2014, RE-36.

223 | etter from BD Agro to the Privatization Agency of 13 August 2014, p. 2, CE-316. Letter from the
Privatization Agency to BD Agro of 21 August 2014, pp. 1-2, CE-317. Minutes from meeting held at the
Ministry of Economy on 3 November 2014, RE-37. Minutes from meeting held at the Ministry of
Economy on 15 December 2014, RE-38. Minutes from meeting held at the Ministry of Economy on 17
December 2014, RE-22. Letter from the Privatization Agency to BD Agro of 3 April 2015, p. 1, CE-347.
Email communication between 1. Makri¢evi¢, D. Stevanovi¢, N. Gali¢ et al. between 6-14 January 2015,
p. 2, CE-326. Minutes from meeting held at the Ministry of Economy on 16 January 2015, RE-39. Email
from E. Broshko to N. Gali¢, W. Rand et al. attaching a letter to D. Stevanovi¢, pp. 1-2, CE-328. Letter
from BD Agro to the Privatization Agency of 26 February 2015, pp. 1 and 4, CE-334. Email from E.
Broshko to N. Gali¢, W. Rand et al. attaching a letter for D. Stevanovi¢ of 18 December 2015, p. 1 (of the
letter), CE-325.
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approved, as Mr. Markicevic incorrectly testifies in his witness statement.??* To the
contrary, it was clearly communicated to Mr. Markicevic and Mr. Broshko that there
was a possibility that the Privatization Agreement could be terminated (in which
case assignment of the Privatization Agreement would be impossible), as well as

that any solution concerning BD Agro had to comply with Serbian legislation.
2. Failure to submit updated documents and Request for assignment

161. The Supervision Proceedings ended on 7 April 2015.2% Mr. Markicevic was
informed accordingly at a meeting held on 20 April 2015, where he was yet again
told that the documentation previously submitted in support of the assignment
request was incomplete and should be updated. At his request, the Privatization
Agency provided a list of documents that had been submitted with the Request for
Assignment, along with the Privatization Agency’s remarks on deficiencies of said

documentation.?28

162. A week later, at a meeting held on 27 April 2015 between representatives of the
Privatization Agency, Mr. Markicevic as director of BD Agro, and Mr. Broshko as
representative of Rand Investments, Mr. Markicevic noted that he was familiar with
the Report of the Ministry of Economy, as well as that the “Canadian investor
refuses to deliver the bank guarantee which is a precondition for the Agency to
consider the Buyer’s Request for assignment of [the Privatization Agreement].” The
Privatization Agency responded that it was in contractual relationship with Mr.
Obradovic as the Buyer, thus, it was Mr. Obradovic who should submit the bank
guarantee and other documentation concerning the Request for Assignment.
However, it also noted that the privatization regulation was undergoing changes and
that it could happen that the obligation of delivery of a bank guarantee be excluded
(which indeed happened 3 days later??"). In the end, Mr. Markicevic concluded that
first steps to be taken as a follow-up to the meeting would be (i) delivery of an audit

report confirming fulfillment of the Buyer’s obligations in the additionally granted

224 second witness statement of Igor Markicevic, paras 70-74, 86, 97, 110-113, 119, 143-150.

225 Report of Ministry of Economy on the Control over the Privatization Agency of 7 April 2015, CE-98.
226 Minutes from meeting held at the Privatization Agency on 20 April 2015, RE-41.

227 See Section 11.D.3.
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163.

164.

165.

period, (ii) submission of an updated Request for Assignment and (iii) an

explanation why delivery of the bank guarantee was not possible.??

However, in April 2015, instead of providing an audit report confirming fulfillment
of the Buyer’s obligations in the additionally granted period, the Buyer delivered
Audit Reports that reconfirmed that certain contractual obligations were still not
fulfilled. Thus, on 23 June 2015, the Privatization Agency informed the Buyer that
the delivered Audit Reports were not satisfactory and that an additional audit report,
on specific issues, should be delivered.??® As a reaction to the Privatization Agency’s
request, Mr. Markicevic sent a letter on 2 July 2015 in which he apparently stated
that no updated Request for Assignment or related documentation would be
delivered to the Privatization Agency.?*

With this in mind, on 20 July 2015 the Privatization Agency sent a letter to the
Buyer and Mr. Markicevic in which they were informed that Mr. Markicevic’s letter
of 2 July 2015 could not be considered as updated request for assignment of the
Privatization Agreement, because it did not meet the necessary conditions. Further,
the Privatization Agency stated that the conditions for consideration were now

regulated by the new Rulebook on Criteria for Decision-making of 30 April 2015.%%!

Neither an updated Request for Assignment of the Privatization Agreement, nor any
related documentation were ever submitted. Consequently, in its Proposal from 23
September 2015, the Center for Control restated what had previously been
communicated to the Buyer and representatives of BD Agro and of Claimants, in

particular:

i.  that the Request for Assignment could not have been considered before the
receipt of the Ministry of Economy’s instructions regarding future steps to be

taken in relation to BD Agro;

228 Minutes from meeting held at the Privatization Agency on 27 April 2015, RE-23.

229 See Letter from the Privatization Agency to D. Obradovi¢ and BD Agro of 23 June 2015, CE-351.

230 | etter from BD Agro to Privatization Agency of 2 July 2015, CE-46. From the said letter, it can be
concluded that this reaction was provoked by the Privatization Agency’s letter of 23 June 2015 in which
the Privatization Agency required delivery of an audit report concerning fulfillment of the Buyer’s specific
obligations from the Privatization Agreement.

231 | etter from Privatization Agency to BD Agro of 20 July 2015, p. 1, CE-47.
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ii.  that documentation submitted in relation to the Request for Assignment was
in any event incomplete and did not satisfy formal conditions for

consideration;

iii.  that the Request for Assignment could only be considered if the Privatization
Agreement remained in force and if complete up-to-date documentation were

submitted;

iv. that, until the day of the preparation of the Proposal, no updated
documentation which would comply with the conditions for assignment of

the Privatization Agreement had been submitted.?®?

3. Supporting documentation required by the relevant regulation was never
submitted

166. In the period following August 2013 (when the Request for Assignment was
submitted), relevant regulation concerning assignment of privatization agreements
had been changed on two occasions. However, as has been seen, the Request for
Assignment was never accompanied with the complete supporting documentation.

3.1. Procedure for Conducting of Activities of the Center for Control from 29
November 2011

167. In the period between August 2013 and April 2014 the Procedure for Conducting of
Activities of the Center for Control was in force. Article 8.2. of the said Procedure

stipulated the following:

“8.2. Buyer desiring to assign a sale agreement is obligated to submit the

following documentation to the Agency:

(...) certified statement on pledge provided by the buyer as guarantee that
the assignee will perform his/her obligations from the assigned sale

agreement (the pledge can be provided in the form of a bank guarantee,

solo promissory note, pledge or other means of security or by signing as

232 Materials for the Session of the Commission of 28 September 2015, pp. 35-35, CE-89.
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the pledgor the Amendment to the Sale Agreement to be concluded by the

Agency and the assignee)...”*®

168. Mr. Markicevic states in his witness statement:

“Later | learned that the requirement for a bank guarantee associated
with the assignment of a privatization agreement was not prescribed by
Serbian law; instead, it was a regulation adopted by the Privatization
Agency in 2014, after we submitted our request for approval of the

assignment”.23*

169. Obviously, this is not true, as the obligation to deliver a bank guarantee existed

already at the time the Request for Assignment was submitted - Procedure for

Conducting of Activities of the Center for Control was in force from 29 November

2011. What is more, not only was the said Procedure in force but, as Mr. Markicevic

himself stated, he was given a “a printed list of documents required for the

Privatization Agency’s approval of the assignment”, which in fact represented a

copy- paste excerpt of the quoted Article 8.2. of the said Procedure.?*® However, as

is indisputable between the parties, the Buyer never delivered a bank guarantee

despite the fact that representatives of BD Agro and of Claimants were constantly

informed that documents they had delivered were not complete.

170. Additionally, the Buyer did not submit the certificate issued by the competent

authority that the natural person who is the controlling shareholder of the receiver

(i.e. Coropi) was not convicted for criminal acts from Article 12 of the Law on

Privatization®®® and that criminal proceedings are not being conducted against that

person for these criminal acts. Delivery of these certificates was explicitly required

by the Procedure®’ but they were never submitted.

233 procedure for Conducting of Activities of the Center for Control of 29 November 2011, Article 8.2., RE-

107.
234 second witness statement of Igor Markicevic, para 117

235 Second witness statement of Igor Markicevic, paras 26-29. List of documents requested by the

Privatization Agency of 11 June 2013, CE-272.
236 |_aw on Privatization, Article 12, CE-220.

237 Procedure for Conducting of Activities of the Center for Control of 29 November 2011, Article 8.2., RE-

107.
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172.

173.

3.2. Rulebook on Undertaking of Measures from 7 April 2014

On 7 April 2014, the Rulebook on Undertaking of Measures replaced the Procedure
for Conducting of Activities of the Center for Control. Article 34 of the 2014
Rulebook also envisaged delivery of the mentioned certificates, of a bank guarantee
as means of security, as well as that documentation submitted with requests for

assignment of privatization agreements could not be older than six months. 23

After the 2014 Rulebook was enacted, the Privatization Agency continued to inform
all concerned parties that documentation was still not complete and that it was
outdated.?*® However, no bank guarantee, certificates mentioned in Section 11.D.2.
above, and no updated documentation was ever submitted by the Buyer or by

Claimants’ representatives. 24°

3.3. Rulebook on Criteria for Decision-making from 30 April 2015

Finally, as announced at the meeting on 27 April 2015, the Privatization Agency’s
regulation concerning assignment of privatization agreements was changed on 30
April 2015. The new Rulebook on Criteria for Decision-making did not contain the
obligation of submission of a bank guarantee, as a condition for assignment of a
privatization agreement. However, it still prescribed that the documentation
submitted with the request for assignment could not be older than six months, and
requested delivery of the certificates mentioned in Section 11.D.2. and delivery of the

opinion of the competent organization for the prevention of money laundering that

238 |n particular, with respect to the obligation of the buyer to submit a bank guarantee, Article 34 of the
Rulebook stipulated the following: “Commission [for Control] shall render decision on prior approval to
the buyer for assignment of the [privatization] agreement if the buyer delivers the following documents:

(...) certified statement on pledge by which the buyer guarantees that the assignee will perform his/her
obligations from the assigned agreement in the form of a bank guarantee in the value of 30% of the
purchase and sale price [from the privatization agreement] ... ” Rulebook on Undertaking of Measures of
7 April 2014, Article 34, RE-93.

239 etter from the Privatization Agency to BD Agro of 21 August 2014, CE-317. Minutes from meeting
held at the Ministry of Economy on 17 December 2014, RE-22. Minutes from meeting held at the
Ministry of Economy on 16 January 2015, RE-39. Letter from the Privatization Agency to BD Agro of 3
April 2015, CE-347. Minutes from meeting held at the Privatization Agency on 20 April 2015, RE-41.
Minutes from meeting held at the Privatization Agency on 27 April 2015, RE-23.

240 |_etter from Privatization Agency to BD Agro of 20 July 2015, p. 2, CE-47.
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there were no obstacles on the receiver’s part for the assignment of the agreement, in

accordance with Article 13 of the Law on Privatization.?*!

174. In other words, after relevant regulation was changed in April 2015 the Buyer did
not need to provide a bank guarantee. Nevertheless, the Buyer and Mr. Rand decided
not to submit required documents, although at the meeting held on 27 April 2015,
Mr. Markicevic announced their delivery as the next step to be taken.?*? The reason
for this change of attitude is quite obvious. With the requirement of the bank
guarantee out of the way, the problem for the parties requesting assignment was their
inability to obtain another document that they had promised to deliver at the 27 April
2015 meeting — an audit report stating that Mr. Obradovic fulfilled his contractual
obligations. In other words, Claimants and Mr. Obradovic knew that Mr.
Obradovic’s breach led to the situation in which the termination of the Privatization

Agreement was imminent and, consequently, no assignment would be possible.

175. Having in mind all of the above, it is clear that Claimants’ assertion that there was
no reason for the Privatization Agency not to grant the approval for assignment, is

simply wrong and refuted by record.
E. BD AGRO’S BANKRUPTCY

176. Claimants argue that the Privatization Agency is to blame for BD Agro’s bankruptcy
— in particular, they state that Termination of the Privatization Agreement “caused a
major disruption in BD Agro’s business operations”®*® and imply that the
Privatization Agency hampered Claimants’ efforts in restructuring BD Agro’s debt
by refusing to release the pledge over Mr. Obradovic’s shares in BD Agro and by
not granting approval for assignment of the Privatization Agreement to Coropi.?*

241 Rulebook on Criteria for Decision-making of 30 April 2015, Article 25, RE-92. Article 13 of the Law on
Privatization, CE-223.

242 Minutes from meeting held at the Privatization Agency on 27 April 2015, RE-23.

243 Memorial, para 272.

244 second witness statement of Igor Markicevic, paras 36, 42, 45. Witness statement of William Rand, paras
47-48. Second witness statement of Erinn Broshko, para 16.
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177. However, the truth is quite different: it was not the Privatization Agency that “put
BD Agro’s survival in jeopardy”?* — instead, bankruptcy of BD Agro was caused by
the bad management of BD Agro in the period 2005 - 2015.

1. How Mr. Obradovic “managed” BD Agro

178. As will be elaborated below, in the period following conclusion of the Privatization
Agreement, representatives BD Agro’s shareholders and employees were very
concerned about how the Buyer managed the business, as they noted what they
considered were various suspicious transactions with BD Agro’s assets. In addition
to that, the Privatization Agency also established multiple irregularities in the

Buyer’s conduct concerning BD Agro.

179. Investment in BD Agro’s fixed assets — Representatives of shareholders and of
employees of BD Agro stated that Mr. Obradovic, as early as 2006, performed
suspicious transactions from BD Agro’s accounts. For instance, they pointed out that
his obligation to make additional investment in BD Agro’s fixed assets in the worth
of EUR 2,200,000 was executed in such way that apparently more than 80% of
invoices for acquisition of the fixed assets were issued to BD Agro, and not to the
Buyer. The value of the investment obligation was registered in BD Agro’s books as
a loan and subsequently repaid to the Buyer.?*® Another example that drew attention
was the acquisition of 32,000 egg-producing hens. This acquisition was counted
towards the value of Mr. Obradovic’s investment obligation, but BD Agro’s

employees stated that these hens never ended up in BD Agro.?*’

180. Sale of BD Agro’s fixed assets — Shareholders and employees further stated that,
immediately after conclusion of the Privatization Agreement, Mr. Obradovic started
selling BD Agro’s fixed assets. In particular, within months from the conclusion of

the Privatization Agreement, Mr. Obradovic sold the entire cattle of BD Agro

245 Second witness statement of Igor Markicevic, para 110.

246 | etter from Center for education and representation of shareholders and employees to the Privatization
Agency of 26 January 2009, RE-114. Letter from Center for education and representation of shareholders
and employees to the Privatization Agency of 16 March 2009, RE-115. Letter from Center for education
and representation of shareholders and employees to the Privatization Agency of 11 February 2010, RE-
118.

247 Letter from Center for education and representation of shareholders and employees to the Government of
the Republic of Serbia of 20 December 2010, RE-125. Letter from Center for education and representation
of shareholders and employees to the Government of Republic of Serbia of 26 April 2010, RE-116. Letter
from Center for education and representation of shareholders and employees to the Privatization Agency
of 11 February 2010, RE-118.
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numbering around 1,000 cows, 600 pigs and 20,000 chickens, but the proceeds were

never paid to BD Agro’s accounts.?®

181. Loans from banks — Mr. Obradovic also had BD Agro take enormous loans from
different banks. For instance, only in the period between June 2010 and December
2010, Mr. Obradovic had BD Agro take loans from Agrobanka in the amount of
RSD 932,500,000 (app. EUR 8.8 million). At the time these loan agreements were
concluded, BD Agro already had a loan agreement with Banca Intesa from 2008, in
the amount of EUR 9.9 million, as well as outstanding loan agreements with Erste
bank in the total amount of EUR 1,724,380, NLB Interfinanz AG Zurich in the
amount of EUR 8,200,000 and Privredna banka in the amount of RSD 31,000,000
(app EUR 290,000). All these loans were secured by pledges on BD Agro’s
assets.?®® Representatives of shareholders and of employees stated that the
management of BD Agro “took loans from a number of banks who now have

pledges registered over our /BD Agro’s] entire property”.?>°

182. With all this in mind, it does not come as a surprise that indebtedness towards banks
ultimately lead to BD Agro’s bankruptcy. At the time the company applied for
reorganization in order to restructure its debt, it had active loan arrangements with
Agrobanka and Banca Intesa in the total amount of EUR 9.5 and 9.9 million,
respectively. As was noted in BD Agro’s reorganization plan from 6 March 2015,
the company still owned RSD 2,528,203,072 (app. EUR 21 million) to Agrobanka

and Banca Intesa.?*!

183. Loans arrangements with Mr. Obradovic and his companies — Representatives
of shareholders and of employees were also stating that from the moment Mr.

248 “They caused financial harm to the state in the amount of billion dinars!”, Blic, 29 December 2015, RE-
124. Letter from Center for education and representation of shareholders and employees to the
Government of the Republic of Serbia of 20 December 2010, RE-125. Letter from Center for education
and representation of shareholders and employees to the Government of Republic of Serbia of 26 April
2010, RE-116. Letter from Center for education and representation of shareholders and employees to the
Privatization Agency of 11 February 2010, RE-118.

249 Report of the Privatization Agency on Control of BD Agro of 24 February 2011, pp. 10-15, CE-30.
Letter from Center for education and representation of shareholders and employees to the Government of
Republic of Serbia of 26 April 2010, RE-116. Letter from Center for education and representation of
shareholders and employees to the Privatization Agency of 11 February 2010, RE-118.

250 Requests of unions of BD Agro’s employees of 24 May 2013, RE-104. Letter from Center for education
and representation of shareholders and employees to the Government of Republic of Serbia of 26 April
2010, RE-116. Letter from Center for education and representation of shareholders and employees to the
Privatization Agency of 11 February 2010, RE-118.

21 Amendment to the Pre-pack Reorganization Plan of BD Agro of 6 March 2015, CE-101.
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184.

185.

Obradovic took control of BD Agro’s business, he started utilizing the company in
different ways in order to perform various payments to himself or to his other
companies. For instance, between October 2005 and November 2006 alone, Mr.
Obradovic personally concluded as many as 58 loan agreements with PPK
Buducnost Mlekara doo, lending the funds in the amount of RSD 373,774,854 (app.
EUR 4.7 million). However, simultaneously with conclusion of these loan
agreements, Mr. Obradovic had BD Agro conclude separate agreements with PPK
Buducnost Mlekara doo whereby BD Agro assumed the former's obligation to repay
these loans to Mr. Obradovic. Payments from BD Agro’s accounts to Mr.
Obradovic's continued in the following years as well. For instance, in 2010 only, BD
Agro paid RSD 145,288,339.91 (app. EUR 1.3 million) to Mr. Obradovic as
repayment of alleged previous loans.?® Up to March 2012, more than RSD
500,000,000 (app. EUR 4.4 million) were said to be paid from BD Agro’s accounts

to Mr. Obradovic.?°®

In addition to effecting payments from BD Agro’s accounts to his own, Mr.
Obradovic also used BD Agro’s funds to perform loans to his other companies, such
as Vihor, Inex, PIK Pester, Crveni Signal, Beotrans. Often, such payments were
performed from the funds acquired by BD Agro under various loan agreements with
banks.?>* Most prominently, this was the case with companies Inex and Crveni
Signal — as explained in Section 11.A.1., in one single transaction in December 2010,
Mr. Obradovic effected payment of EUR 959,719.60 from BD Agro’s funds to

Crveni Signal and Inex. The funds in question were never returned.?®

Representatives of shareholders and of employees further stated that Mr. Obradovic
simulated payment of installments of Purchase Price, as he routinely used BD
Agro’s own funds to perform such payments. For instance, this was the case with

funds acquired by BD Agro through a loan agreement concluded with NLB

252 Report of the Privatization Agency on Control of BD Agro of 24 February 2011, pp. 10, 17, CE-30.
Letter from Center for education and representation of shareholders and employees to the Government of
Republic of Serbia of 26 April 2010, RE-116. Letter from Center for education and representation of
shareholders and employees to the Privatization Agency of 11 February 2010, RE-118.

253 | etter from Center for education and representation of shareholders and employees to the Privatization
Agency of 21 March 2012, RE-147.

254 Report of the Privatization Agency on Control of BD Agro of 24 February 2011, p. 10, CE-30.

25 Analytic cards of debts owed by Crveni Signal and Inex on 25 March 2019, RE-1 and RE-190.
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Interfinanz AG Zurich in the amount of EUR 8,200,000.2°¢ Installments of Purchase
Price were apparently also paid from the funds acquired from sale of BD Agro’s

land in industrial zones.%>’

186. Machinations with BD Agro’s land — Examples of Mr. Obradovic’s machinations
with BD Agro’s real estate are numerous and varied. Throughout his management of
the company, the machinations assumed different forms. For instance, BD Agro
transferred to Mr. Obradovic’s associate, Zlatija Nedeljkovic, arable land of almost
1.5 hectares in cadastral municipality Surcin, free of any compensation, allegedly for
resolving her residential issues. Mr. Obradovic, as the president of BD Agro’s board
of directors, approved that BD Agro assume the obligation of paying taxes and

expenses related with the transaction.?®

187. Furthermore, Mr. Obradovic also transferred BD Argo’s land to himself. For
example, BD Agro and Mr. Obradovic concluded an agreement on transfer of 2.5
hectares of land located in Dobanovci without any compensation. The parties
“agreed” to set off the value of purchase price in the amount of EUR 400,000 against
a debt allegedly owed by BD Agro to Mr. Obradovic on account of his previous
loans.?®® Similarly, on 12 April 2010, BD Agro and Mr. Obradovic concluded an
agreement on sale of around 20 hectares of BD Agro’s land in Dobanovci to Mr.
Obradovic for the purchase price of EUR 3,038,880. After setting off previous debt
owed by BD Agro to the Buyer, the remaining amount that Mr. Obradovic owed to
BD Agro was EUR 2,972,468.03.2°

188. Machinations with BD Agro’s land also included unlawful exchange of BD Agro’s
land for the State-owned land without the consent of the competent Serbian

256 | _etter from Center for education and representation of shareholders and employees to the Privatization
Agency of 16 March 2009, RE-115. Letter from Center for education and representation of shareholders
and employees to the Privatization Agency of 26 January 2009, RE-114. Specification of expenditures
from NLB Bank, RE-117. Letter from Center for education and representation of shareholders and
employees to the Privatization Agency of 11 February 2010, RE-118.

257 “They caused financial harm to the state in the amount of billion dinars!”, Blic, 29 December 2015, RE-
124. Letter from Center for education and representation of shareholders and employees to the
Government of Republic of Serbia of 26 April 2010, RE-116. Letter from Center for education and
representation of shareholders and employees to the Privatization Agency of 11 February 2010, RE-118.

258 Agreement on transfer of land without compensation of 28 March 2006, RE-143. Decision on approval
of transfer of land without compensation of 29 March 2006, RE-144.

29 Agreement on transfer of land of 14 February 2007, RE-145. Decision on approval of transfer of land of
15 February 2007, RE-146.

260 Report of the Privatization Agency on Control of BD Agro of 25 February 2011, pp. 21-22, CE-30.
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authority. In particular, Mr. Obradovic had BD Agro conclude agreements with the
Ministry of Agriculture by which BD Agro exchanged 46 hectares of its land for
new plots granted by the Ministry of Agriculture. However, this disposition was
unlawful since the land disposed of by BD Agro had to be returned to its previous
owners, pursuant to the legislation on restitution. Disposal of this land was expressly

prohibited by Article 6.3.1. of the Privatization Agreement.?®*

189. Other unreasonable expenditures — Representatives of shareholders and of
employees also stated that Mr. Obradovic used BD Agro’s funds for a number of
unreasonable purchases such as purchase of a helicopter, expensive cars, residential
apartments in Belgrade equipped with luxury furniture for accommodating business
partners during their stay, and the list goes on.2®2

190. Having in mind the weak financial condition in which BD Agro was in the period
2005-2015, it goes without saying that the above mentioned transactions could not
possibly help the company, but instead further ruined it and ultimately led to its
bankruptcy.

2. Strategic partners of BD Agro

191. Claimants state that they were focused on finding strategic partners for BD Agro
“who could help to further improve and expand BD Agro’s business”. They argue
that such strategic partnerships included milk-processing joint ventures, construction
of a biogas power plant, and lease of pregnant heifers from milk processing-
companies, but that none of these contemplated business models materialized
because the Privatization Agency refused to release the pledge or approve
assignment of the Privatization Agreement, which caused a “serious blow to BD
Agro’s business.””®® However, apart from witness statements given by Mr.

Markicevic and Mr. Broshko (who cannot be considered credible witnesses, since

261 “They caused financial harm to the state in the amount of billion dinars!”, Blic, 29 December 2015, RE-
124. Article 6.3.1. of the Privatization Agreement, CE-17.

262 Requests of unions of BD Agro’s employees of 24 May 2013, RE-104. Letter from Center for education
and representation of shareholders and employees to the Government of the Republic of Serbia of 20
December 2010, RE-125. Letter from Center for education and representation of shareholders and
employees to the Privatization Agency of 21 March 2012, RE-147. Letter from Center for education and
representation of shareholders and employees to the Government of Republic of Serbia of 26 April 2010,
RE-116. Letter from Center for education and representation of shareholders and employees to the
Privatization Agency of 11 February 2010, RE-118.

263 Memorial, para 148-150. Second witness statement of Igor Markicevic, paras 33-46. Second witness
statement of Erinn Broshko, paras 22-27.
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Mr. Markicevic is a director of Sembi, whereas Mr. Broshko is a director of Rand
Investments — both Claimants in this dispute),?®* Claimants provided no other
documents that would support their claims about the reason why strategic partners

were not found.

192. In fact, the correspondence between potential strategic partners (such as Farmakom,
Meggle, Lactalis, La Bovarina and Bigadan) and BD Agro, on which Mr.
Markicevic and Mr. Broshko rely on in their witness statements, does not even
mention the pledge over the shares of BD Agro, or the assignment of the
Privatization Agreement.?®® These emails contain discussions between BD Agro and
potential business partners concerning potential future cooperation. Their content
does not go beyond usual business talk of who would pay for what and to whom, if
the companies decided to cooperate in business or have a joint-venture operation.
Contrary to what Claimants argue, none of these emails demonstrate that “all of the
companies [BD Agro] approached were unwilling to enter into cooperation with BD
Agro until transfer of [Mr. Obradovic’s shares] into the nominal ownership of Mr.
Rand” or that these companies decided to “postpone potential cooperation until such
time as (...) the nominal ownership [over Mr. Obradovic’s shares in BD Agro] is
transferred to Mr. Rand or one of his companies.”?® In any event, Claimants do not
attempt to explain exactly why and when Mr. Rand’s “beneficial ownership” and the
alleged complete control of BD Agro’s business (as a model of investment
supposedly chosen by Mr. Rand in 2005) proved to be insufficient to attract potential

partners. Thus, any further discussion on this topic is purposeless.

264 First witness statement of Erinn Broshko, para3. Second witness statement of Igor Markicevic, parall.

265 Email from 1. Markiéevi¢ to W. Rand dated 3 September 2013, CE-276. Email from 1. Markiéevi¢ to B.
Bogdan dated 23 September 2013, CE-277. Email from W. Rand to M. Bogicevi¢ and I. Markicevi¢ dated
27 September 2013, CE-278. Email from 1. Markicevi¢ to S. Zivanovi¢ dated 6 October 2013, CE-279.
Email from I. Markicevi¢ to E. Broshko dated 28 November 2013, CE-280. Email from I. Markicevi¢ to
W. Rand and E. Broshko dated 16 November 2013, CE-266; Email from 1. Marki¢evi¢ to E. Broshko
dated 18 November 2013, CE-281. Draft term sheet for joint venture for the establishment and
management of dairy in Dobanovci dated January 2014, CE-282. Email from 1. Marki¢evi¢ to Remax
dated 6 March 2014, CE-283. Email from 1. Marki¢evi¢ to Remax dated 23 January 2014, CE-284. Email
from Bigadan to 1. Markiéevi¢ dated 26 August 2013, CE-285. Email communication between Mr. Rand
and Bigadan dated September-October 2013, CE-286. Email from 1. Marki¢evi¢ to W. Rand dated 7
October 2013, CE-265. Email from I. Markicevi¢ to Bigadan dated 17 October 2013, CE-287.

266 Second witness statemen of Igor Markicevic, paras 36, 42, 45.
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193

194.

195.

196.

3. Bankruptcy was a consequence of a bad management

. Claimants argue that, since attempts to find strategic partners for BD Agro never
materialized, “the future of BD Agro depended on the willingness of the Ministry of
Economy and the Privatization Agency to support the reorganization plan —
including assignment of the Privatization Agreement”, as the majority of BD Agro’s
creditors allegedly conditioned their support of the pre-pack reorganization plan just
on that. Also, Claimants assert that, following the Termination, the Agency’s failure
to respond to Mr. Markicevic’s request for approval of amendments to BD Agro’s
reorganization plan resulted in the dismissal of the plan and ultimately in bankruptcy

of the company.2®

All these assertions are wrong, because none of BD Agro’s creditors conditioned
their support of the pre-pack reorganization plan upon prior approval of the
assignment of the Privatization Agreement. In other words, the dismissal of the pre-
pack reorganization plan and eventual bankruptcy of BD Agro had nothing to do

with the Privatization Agency.

3.1. BD Agro’s creditors did not condition their approval upon assignment of the

Privatization Agreement

Claimants state that, although BD Agro had acquired the support of the majority of
creditors for the pre-pack reorganization plan, their support was conditional upon
assignment of the Privatization Agreement to Coropi. They particularly state that

this position was advanced by BD Agro’s biggest creditor, Nova Agrobanka, which

“believed that the pre-pack reorganization plan would only succeed if the
issues with transfer of the [Privatization Agreement] are resolved and Mr.

Rand provided additional financing to BD Agro”.2%

Claimants’ assertions are however challenged by the mere fact that majority of the
creditors, including Nova Agrobanka, voted for the pre-pack reorganization plan at
the hearing on 25 June 2015, regardless of assignment of the Privatization

267 Memorial, para 151, 269-270. Second witness statement of Igor Markicevic, paras 77, 99, 103, 192-195.
268 Memorial, paras 152, 154.
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197.

198.

199.

Agreement.?® Mr. Markicevic confirms this in his witness statement.?’° In addition,
those creditors who did not vote for the pre-pack reorganization plan had other
reasons for this, having nothing to do with the assignment of the Privatization

Agreement.
3.2. BD Agro’s reorganization plan

Decision of the Commercial Court of 25 June 2015 on adoption of the pre-pack
reorganization plan was appealed by several dissatisfied creditors. Among other
things, the creditor Banca Intesa stated that the Commercial Court failed to properly
address its objections and consider different valuations of BD Agro’s assets, as well
as that reorganization plan itself contained certain deficiencies related to the
valuation of BD Agro’s assets(appeals were also filed Izoteks doo, Vihor doo,

Komercijalna Banka ad, Tax Administration and other creditors).?’*

On 30 September 2015, the Commercial Court of Appeals accepted Banca Intesa’s
appeal, revoked the decision of the Commercial Court and returned the case to the
first instance court.?’> On 16 October 2015, the Commercial Court acted upon
instructions of the Commercial Court of Appeals and issued the conclusion in which
it invited BD Agro to comply with the decision of the Commercial Court of Appeals
within 15 days, i.e. to submit a new audit report and consequently to update
information contained in the pre-pack reorganization plan, and then to deliver the
clean version of the plan to its creditors. The conclusion was delivered to BD Agro
on 22 October 2015. 2"

With reference to the above court decisions, on 28 October 2015 Mr. Markicevic
addressed the Privatization Agency requesting instructions on further steps
concerning the pre-pack reorganization plan.?’* However, as will be seen below, the

Privatization Agency was not authorized to give any instructions and Mr.

269 Court hearing minutes of 25 June 2015, pp. 4-6, CE-39. Decision of the Commercial Court in Belgrade
no. Reo-14/2014 of 1 December 2014, RE-123.

270 Second witness statement of Igor Markicevic, para. 161.

271 Appeal of Banca Intesa of 30 July 2015, CE-354. Appeal of the City Administration of the City of
Belgrade, Secretariat for Finance of 12 August 2015, CE-40. Appeal of the Tax Administration of the
Republic of Serbia of 29 July 2015, CE-41. Decision of the Appellate Court of 30 September 2015, p. 1,
CE-358. Second witness statement of Igor Markicevic, paral64.

272 Decision of the Appellate Court of 30 September 2015, pp. 1 and 4-7, CE-358.

273 Decision of the Appellate Court of 30 September 2015, pp. 4-8, CE-358. Notice from the Commercial
Court in Belgrade of 16 October 2015, CE-359.

274 Letter from I. Markic¢evi¢ to the Privatization Agency of 26 October 2015, CE-360.
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201.

202.

Markicevic apparently decided not to obey the court’s decision within the set
deadline. As a result, in its decision of 8 December 2015, the Commercial Court
suspended the preliminary proceedings for determination of fulfilment of conditions
for initiation of bankruptcy proceedings on the basis of the pre-pack reorganization

plan and dismissed BD Agro’s proposal.?”

According to Claimants, pre-pack reorganization plan was dismissed due to
inactivity of the Privatization Agency. In particular, they state that after termination
of the Privatization Agreement Mr. Markicevic (as director of BD Agro) was
obliged by Article 47 of the 2014 Law on Privatization to request approval from the
Privatization Agency for any action with respect to bankruptcy procedure. Claimants
further state that the fact that the Privatization Agency never responded to Mr.
Markicevic’s letter from 28 October 2015 prevented him from complying with the
court order. As a consequence, the court dismissed the reorganization plan.
Claimants argue that this chain of events ultimately lead to BD Agro’s bankruptcy in

August 2016.%7

Once again, Claimants misrepresent the facts. Article 47 of the 2014 Law on

Privatization does not prescribe the obligation of obtaining the Privatization

Agency’s approval for any actions of the subject of privatization after termination of

the privatization agreement. In fact, this Article does not grant any authorization to
the Privatization Agency to issue such approval.?’” This means that the Privatization
Agency could not lawfully give instructions to Mr. Markicevic on further actions in

respect of BD Agro’s reorganization procedure.

In fact, Article 47 of the 2014 Law on Privatization stipulates only that, after
termination of the privatization agreement, the management of the subject of

privatization shall not render decisions on reorganization of the company before

new management bodies are selected and not that it cannot undertake any actions in

275 Decision of the Commercial Court in Belgrade of 8 December 2015, CE-361.

276 Memorial, paras 267-273. Second witness statement of Igor Markicevic, paras 191-197.

217 Article 47 (3) of the 2014 Law on Privatization stipulates the following:

“After termination of the agreement on sale of the capital, the management bodies of the subject of
privatization cannot, prior to selection of new management bodies, render the decisions on the following:
1) decrease or increase of the capital of the company; 2) acquisition or disposal of real estate or the high
value property; 3) reorganization of the company; 4) pledging assets, mortgaging, and applying other
kinds of property encumbrance; 5) renting or leasing property; 6) settlement with creditors.”

2014 Law on Privatization, Article 47 (3), CE-223.
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204.

205.

206.

207.

the court proceedings initiated with regard to already rendered decision on
reorganization. In other words, Article 47 only forbids that decisions on
reorganization are rendered after the termination of a privatization agreement while
it obviously does not apply to activities concerning ongoing reorganization
proceedings, which had already been initiated prior to termination of privatization

agreements.?’®

Thus, Mr. Markicevic’s statement that the “Law on Privatization obliged [him] to
request approval from the Privatization Agency for any action with respect to the
bankruptcy procedure, including approval of the reorganization plan”?® is
inaccurate. As director of BD Agro, he was neither obliged to request the
Privatization Agency’s approval, nor was the Privatization Agency authorized to

give such approval.

Therefore, it can be concluded that Mr. Markicevic’s misrepresentations are nothing
more than an attempt to shift responsibility for BD Agro’s subsequent bankruptcy

from Mr. Obradovic’s bad management of BD Agro to the Privatization Agency.
3.3. BD Agro’s bankruptcy was opened at the request of Banca Intesa

Finally, Claimants argue that Termination of the Privatization Agreement “caused a
major disruption in BD Agro’s business operations” and imply that it was the new
management of BD Agro, installed after the Termination, which caused BD Agro’s

bankruptcy in August 2016.2%° This is incorrect.

On 6 January 2015, BD Agro’s second biggest creditor, Banca Intesa, submitted to
the Commercial Court a request for opening of bankruptcy proceedings over BD
Agro due to the company's permanent insolvency. Banca Intesa’s request was
initially dismissed on 6 August 2015 since BD Agro’s attempted reorganization was

ongoing. All this was before the termination of the Privatization Agreement.

Thereupon, following to the court’s dismissal of BD Agro’s pre-pack reorganization
plan on 8 December 2015 (caused by Mr. Markicevic’s omission to comply with the

278 2014 Law on Privatization, Article 47, CE-223.
279 second witness statement of Igor Markicevic, paral95.
280 Memorial, para 272.

75



208.

209.

court’s instructions and amend the reorganization plan),?%! Banca Intesa’s request for
opening of bankruptcy proceedings was granted. Accordingly, on 30 August 2016
the Commercial Court rendered its decision on opening the bankruptcy proceedings
over BD Agro due to its permanent insolvency. The court noted in its decision that
BD Agro’s account had been blocked for the amount of over RSD 900,000,000.00
(EUR 7,299,862.11)%®2 for the period of over three years, which, as the court ruled,
constituted permanent insolvency and thus ground for bankruptcy.??

3.4. Conclusion

What can be concluded is that release of the pledge over BD Agro’s shares as well
as the issue of assignment of the Privatization Agreement had nothing to do with
unsuccessful pre-pack reorganization plan, nor with the opening of the bankruptcy
proceedings. Nothing in the record points to a different conclusion. In addition, as
amply explained in Sections II.C. and II.D., the Privatization Agency acted in
accordance with the relevant regulations both with regard to the pledge over Mr.

Obradovic’s shares in BD Agro and assignment of the Privatization Agreement.

On the other hand, it is more than obvious that the pre-pack reorganization plan was
dismissed due to Mr. Markicevic’s failure to comply with the court’s order. What is
more, it is an undisputable fact that BD Agro’s account had been blocked due to
unpaid debt of several million euros for the period of over three years and, based on
that fact, Banca Intesa requested opening of the bankruptcy proceeding. In other

words, BD Agro’s bankruptcy resulted from the bad management of BD Agro in the

period when Mr. Obradovic was the majority owner, and he, Mr. Rand and Mr.
Markicevic served as members of the board of directors.?®*

281 See previous Section 11.E.3.2.

282 On 30 August 2016, the RSD middle exchange rate of the National Bank of Serbia for EUR was 123.29
(900,000,000 + 123.29 = 7,299,862.11). National Bank of Serbia RSD Exchange Rate on 30 August 2016,
RE-26.

283 Decision of the Commercial Court in Belgrade on opening bankruptcy proceedings over BD Agro of 30
August 2016, CE-109.

284 Second witness statement of Igor Markicevic, paras 6-7. Witness statement of William Rand, para. 25.
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1. JURISDICTIONAL OBJECTIONS

A. THE TRIBUNAL DOES NOT HAVE JURISDICTION RATIONE MATERIAE
UNDER THE TREATIES

1. The Canadian Claimants’ “investment” is not protected under the Canada —

Serbia BIT

210. Article 1 of the Canada — Serbia BIT defines “covered investment” (with respect to

the relevant Party) as “an investment in its territory that is owned or controlled,

directly or indirectly, by an investor of the other Party existing on the date of entry

into force of this Agreement, as well as an investment made or acquired thereafter”.

211. With regard to the meaning of “investment” the same Article defines the term as

follows:
“(a) an enterprise;
(b) a share, stock or other form of equity participation in an enterprise;
(c) a bond, debenture or other debt instrument of an enterprise;
(d) a loan to an enterprise;

(e) notwithstanding subparagraphs (c) and (d) above, a loan to or debt
security issued by a financial institution is an investment only where the
loan or debt security is treated as regulatory capital by the Party in whose
territory the financial institution is located;

(f) an interest in an enterprise that entitles the owner to share in income or

profits of the enterprise;

(9) an interest in an enterprise that entitles the owner to share in the assets

of that enterprise on dissolution;

(h) an interest arising from the commitment of capital or other resources in

the territory of a Party to economic activity in that territory, such as under:
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(i) a contract involving the presence of an investor’s property in the
territory of the Party, including a turnkey or construction contract, or a

concession, or

(i) a contract where remuneration depends substantially on the

production, revenues or profits of an enterprise;
(1) intellectual property rights; and

(j) any other tangible or intangible, moveable or immovable, property and
related property rights acquired in the expectation of or used for the

purpose of economic benefit or other business purpose;”

212. The definition of “investment” (as well as the entire Canada-Serbia BIT) is evidently
based on the Canada’s Model Foreign Investment Promotion and Protection
Agreement (Canada Model BIT).?®> Unlike some other, open-ended and broad
definitions used in other BITs, the definition employed here is definite.?®® This is

evidenced further by the clarification that “investment” does not mean:
“(k) a claim to money that arises solely from:

(i) a commercial contract for the sale of a good or service by a national
or enterprise in the territory of a Party to an enterprise in the territory of

the other Party, or

(i1) the extension of credit in connection with a commercial transaction,

such as trade financing; or

(1) any other claim to money;

that does not involve the kinds of interests set out in subparagraphs (a) to

213. Therefore, any monetary claim apart from those listed above is explicitly excluded

from the Canada — Serbia BIT’s scope of application.

285 Canadian Model Agreement for the Promotion and Protection of Investments (the Canada Model BIT),
RLA-41.

286 See Céline Lévesque, Andrew Newcombe, Canada, in: Chester Brown (ed.), Commentaries on Selected
Model Investment Treaties, Oxford University Press, 2013, p. 68, RLA-1.
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214. According to the Claimants’ Memorial,?®’ the Canadian Claimants’ “investment

operation” comprises of:

the Beneficially Owned Shares of BD Agro;

- the Canadian Claimants’ indirect interest in Sembi’s rights under the

agreement between Sembi and Mr. Obradovic

- the 3.9% shareholding in BD Agro held by Mr. Rand indirectly through
MDH doo; and

- Mr. Rand’s direct payments to BD Agro’s Canadian suppliers for the
purchase and transport of heifers and other payments and loans for the
benefit of BD Agro.

215. However, the Canadian Claimants have never acquired the ownership over the
shares of BD Agro (1). Furthermore, the Agreement between Sembi and Mr.
Obradovic has never created any rights for Sembi and its shareholders with regards
BD Agro (2). Finally, Mr. Rand’s payments on behalf of BD Agro are not
“investment” under the Canada — Serbia BIT (3). Consequently, the Canadian
Claimants have never owned or controlled an investment in the sense of Article 1 of
the Canada — Serbia BIT.

1.1. The Canadian Claimants have never acquired shares of BD Agro

216. Under the narrative offered here by Claimants, the “beneficial ownership” of BD
Agro’s shares was first acquired in October 2005 and held solely by Mr. William
Rand until February 2008.2% Such ownership was allegedly a result of an agreement
(the Share Purchase Agreement) concluded between Marine Drive Holding (MDH),
a company incorporated in British Virgin Islands and Mr. Djura Obradovic on 19
September 2005.2%° According to Claimants, the structure of their investment
changed on 22 February 2008, when based on two agreements concluded with Mr.

Obradovic as well as with other individuals (hereinafter the Sembi Agreements),?*

287 Claimants’ Memorial of 16 January 2019 (Memorial), para. 299.
288 |bid., para. 41.

289 |bid., paras. 69, 70.

2% See Claimants’ exhibits CE-28 and CE-29.
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Sembi Investment Limited, a company registered in Cyprus, entered the scene as a

“Purchaser”?®! of BD Agro’s shares.?%

1.1.1. Serbian law is applicable to the issues of the existence, validity and

substance of property rights protected under the Canada-Serbia BIT

217. There can be no doubt that Article 1 of the Canada — Serbia BIT establishes a list of
assets/property rights enjoying protection under the Treaty. However, whether
certain property rights were validly created, to whom they belong and what is their

substance are issues that must be decided based on the law of the Host State.

218. This was unequivocally accepted by the Ad hoc Committee in Mobile v. Venezuela.
There, the Committee found that “...property is not a quantity that is, or can be,
created by international law.”?®® The role of international law is “...to recognize
property created and defined by national law, and then to draw from that whatever

consequences may flow on the international plane...”.2%

219. In a similar vein, the Ad hoc Committee in Gambrinus v. Venezuela confirmed the
findings of the tribunal that the contractual rights relied on by the claimant were not
created under, inter alia, the laws of Venezuela, rendering the claimant’s investment

non-existent.?*
220. The rule discussed here is elegantly stated by Zachary Douglas:

“Investment disputes are about investments, investments are about property,
and property is about specific rights over tangibles and intangibles
cognizable by the municipal law of the host state. General international law
contains no substantive rules of property law... Whenever there is a dispute
about the scope of the property rights comprising the investment, or to

291 See Claimants’ exhibit CE-29.

292 Memorial, paras. 42, 43.

2% Venezuela Holdings, B.V., et al (case formerly known as Mobil Corporation, Venezuela Holdings, B.V.,
et al.) v. Bolivarian Republic of Venezuela, ICSID Case No. ARB/07/27, Decision on Annulment, March
9, 2017, paras, 168, 170, RLA-2.

2% |bid, (emphasis added).

2% Gambrinus, Corp. v. Bolivarian Republic of Venezuela ICSID Case No. ARB/11/31, Decision on
Annulment, October 3, 2017, para. 202, RLA-3.
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whom such rights belong, there must be a reference to a municipal law of

property.”2%

221. The author offers the example which fits squarely to the dispute at hand:

“Take the example of an investment in shares. The protection of an
investment treaty is contingent upon securing the legal rights to those
shares in accordance with the relevant municipal law where the company is
incorporated. If the investment in shares is made in England, legal
ownership arises upon entry onto the share register. Thus, in order for a
Russian investor in England to perfect its investment in the shares of an
English company and attract the protection of the UK/Russia BIT, it would
not be sufficient to accept delivery of share certificates, as would be the

case in other jurisdictions such as New York. ">’

222. Therefore, in order to qualify for the protection under the BIT, the Canadian
Claimants first need to prove that the property rights they invoke were validly
created under the municipal (Serbian) law. The agreements they rely on (the Share
and Purchase Agreement and the Sembi Agreements) as the legal ground for their
alleged ownership over the shares of BD Agro must be able to create the right of

ownership over the company under the applicable law.

223. When jurisdiction of a tribunal rests on the existence of certain facts, they need to be
proven at the jurisdictional stage.?®® Specifically, in relation to the ownership of

shares, the rule was stated by the Gallo v. Canada tribunal:

“In accordance with the principle actori incumbit probatio, it is for the
Claimant to marshal convincing evidence showing the date when he

acquired ownership of the Enterprise's share capital, in accordance with

applicable law, in this case Ontario corporate law.”%%°

2% Zachary Douglas, The International Law of Investment Claims, Cambridge University Press, 2009, p. 52,
RLA-4 (Internal citations omitted).

297 |bid., pp. 52, 53. (Internal citations omitted).

2% See Phoenix Action, Ltd. v. The Czech Republic, ICSID Case No. ARB/06/5, Award, April 15, 2009,
para. 61, RLA-5.

2% Vito G. Gallo v. The Government of Canada (UNCITRAL), PCA Case No. 55798, Award, 15 September
2011, para. 284, RLA-6.
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Claimants carry the burden of proving the existence of a protected investment. For
the reasons explained below, it is abundantly clear that Claimants failed in meeting
this burden.

1.1.2. The Share Purchase Agreement concluded between Marine Drive
Holdings INC. and Mr. Obradovic created no effect under the applicable

law

The Share Purchase Agreement of 19 September 2005 (the SPA) has not created any
effect with regard to the ownership of BD Agro’s shares. As a consequence, it did
not result in transfer of ownership from Mr. Obradovic to MDH. There are several
reasons rendering the SPA ineffective. First, the SPA has never been executed.
Second, the contract at stake could not in any event result in the transfer of
ownership since it is null and void under Serbian law. Finally, the SPA was

concluded in breach of the Privatization Agreement.
a) The Share Purchase Agreement has never been executed

The SPA was concluded between MDH (designated as “the Purchaser”) and Mr.
Djura Obradovic (referred to as “the Seller”). Mr. Obradovic agreed to grant the
Purchaser an option to buy all of his interest in BD Agro, including any shares
acquired by the Seller after the acquisition of the shares from the Government and
up to the date of the expiry of the option. The Purchaser was able to exercise this

option at any time after 29 September 2006 for the price of 1000 Euros.3®

Mr. Obradovic also guaranteed that, after the successful bid in the upcoming
auction, he would become “the sole and beneficial owner of the Shares and, on and
after September 29, 2006; will have the exclusive right to sell and transfer same to

the Purchaser as herein provided.”%

Paragraph 2 of the SPA regulated the manner in which Mr. Obradovic would enable

MDH to become registered and beneficial owner of the Shares:

“Upon the exercise of the option, the Seller shall deliver the Shares and debt

instruments in negotiable form (the "Share Transfer Materials") to the order

300 paragraph 1 of the Share Purchase Agreement, CE-15.
301 paragraph 3 of the Share Purchase Agreement, CE-15.
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230.

231.

of the Purchaser. The Share Transfer Materials shall consist of share
certificates duly endorsed for transfer and guaranteed or in street or bearer
form and shall be in a form sufficient to enable the Purchaser to become the

registered and beneficial owner of the Shares. At the Purchaser’s request, at

any time during the term of the option, the Share Transfer Materials shall
be executed by the Seller and lodged with a trustee appointed by the

Purchaser.””3%

It seems that Claimants now argue that Mr. Rand became the beneficial owner
automatically, at the date on which Mr. Obradovic concluded his agreement with the
Privatization Agency, just as the Privatization Agreement was concluded between
Mr. Rand and the Privatization Agency.*® This is not only in conflict with the Law
on Privatization and the general principle of contract law that a contract creates
effects inter partes,®** but in contravention with the explicit stipulation of the SPA as

well.

It follows from the clear and unequivocal language of the SPA that the acquisition of
both registered and beneficial ownership over the shares by the Purchaser was
preconditioned upon the exercise of its contractual option and the delivery of share
certificates from Mr. Obradovic to MDH. The call option merely gave Marine Drive
Holdings a legal power to “cause the creation of a share purchase agreement” during
the time specified in the SPA.3% However, the option has never been exercised,
leaving the Purchaser (and consequently Mr. Rand) without nominal and beneficial
ownership over the shares. The assertion advanced here by Claimants - that the
omission to use the option given by the contract and to acquire rights under the SPA

can somehow give them those rights anyway — is simply untenable.

It should be noted as well that the Claimants’ argument is contradictory on its face.
Claimants argue that, as a result of the SPA, Mr. Obradovic since October 2005
acted only as a nominal owner of BD Agro, with all economic rights associated with

BD Agro’s shares belonging to Mr. Rand.®%® Claimants do not venture to explain

302 paragraph 2 of the Share Purchase Agreement CE-15 (emphasis added).
303 Memorial, paras. 40, 41.

304 Law on Obligations, Article 148, paragraph 1, RE-32.

305 Expert Report of Professor Mirjana Radovic, para. 76.

308 Memorial, paras. 68, 70.
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why, in 2008, Sembi Investments would agree to settle Mr. Obradovic’s debt of 9
million EUR towards the Lundin family in exchange for the assignment of the
Privatization Agreement, if Mr. Obradovic did not have any economic interest in

said Agreement.3%’

Furthermore, the main reason the SPA has never been executed is the fact that it
could not have been executed under the Serbian legislation regulating acquisition
and transfer of shares. The SPA was null and void under the relevant laws and could

not result in transfer of ownership over the BD Agro’s shares from Mr. Obradovic to
MDH.

b) The Share Purchase Agreement is null and void under the applicable

law

At the time the SPA was concluded, the acquisition of ownership of shares in joint
stock companies incorporated in Serbia was regulated by two main laws: the Law on
Companies (2004) and the Law on Market in Securities and other Financial
Instruments (2002).

The relevant provision of the Law on Companies reads:
“Article 207

[1] A shareholder as against the joint stock company and third persons is
the person entered into the Central Securities Registry, in accordance with

the law regulating the market of securities. %%

The Law on Market in Securities and other Financial Instruments, for its part,

regulated the acquisition and transfer of rights in securities in a following manner:
“Article 11

[1] Securities shall be personal (registered) documents.

307 Memorial, para. 89.
308 2004 Law on Companies, Article 207, paragraph 1; emphasis added, RE-96. The Law is in effect from
30 November 2004.
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[2] Legal title holders of securities shall acquire the pertaining rights by
entering the securities into their account held with the Central Securities

Registry.

[3] The owner of the securities account held with the Central Securities

Registry shall be considered a legal title holder of securities (hereinafter:

legal title holder).

[4] By exception to paragraph 3 of the present Article, when a custody bank
keeps securities accounts with the Central Securities Registry on its own
behalf and for the account of legal title holders who are the clients of the
custody bank, and/or on behalf of its clients that are not legal title holders,
but for the account of the legal title holders - a legal title holder of these
securities shall be the person for whose account the custody bank keeps the

securities accounts.

[5] Transfer of rights pertaining to securities shall be conducted by

transferring the securities into the account of a new owner in the Central

Securities.

[6] Third party rights arising from securities shall be acquired and

transferred by entering such rights and their beneficiaries into legal title

holders' securities account held with the Central Securities Registry. 3%

235. The sale and purchase of shares in joint stock companies was at the time the SPA
was concluded (as it is the case today as well), with few exceptions, possible only at
the organized market of securities.®'® The Law on Market in Securities and other

Financial Instruments in Article 52 stipulated that:

“[1] Securities shall be traded only through a public offer on an organized

market, unless this law provides otherwise.

309 2002 Law on Market in Securities and other Financial Instruments, RE-119 (emphasis added); The Law
was in effect from 30 November 2002 until 11 December 2006. The version of the law provided as RE-
119 is the version that entered into force on 8 June 2005 and was in force at the time the SPA was
concluded.

310 Expert Report of Professor Mirjana Radovic, para. 77.
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[2] Only broker-dealer companies and authorized banks that are members
of the stock exchange may trade in securities on the organized market, while
other persons may trade only through the mediation of stock exchange

members.”311

236. Furthermore, the Law contained specific provisions on take-over bids for joint stock
companies. Those provisions were applicable to person or entities intending to
acquire 25% or more voting shares in a company.3'? The take-over bid had to be
previously approved by the Securities Commission.®*® The bidder was under
obligation to forward the bid to all legal title holders of shares on a special form

whose contents was proscribed by the Securities Commission.3

237. Provisions of the Law on Companies and the Law on Market in Securities and other
Financial Instruments were without doubt compulsory in their nature.’® The
requirements of Serbian law were by no means formalities. They were directed at
protecting third parties, minority shareholders and at securing disposition of shares

in companies in organized and transparent manner.

238. Clearly, the idea behind the SPA was for Mr. Obradovic to re-sell the shares he
acquired from the Privatization Agency to MDH. That much is obvious from the title
of the agreement as well as from the designation of contracting parties as “the
Purchaser” and “the Seller”. However, the only way in which the buyer could
lawfully acquire the shares would be through the registration as the owner with the
Central Securities Registry.3!® The Law on Market in Securities contained only one
exception to the mandatory rule that the registered owner is a “legal title holder” of
shares — a possibility that a custody bank holds securities on account of its clients
who are, in that instance, considered to be legal title holders of securities.?!’ The

Law did not provide for any other circumstances in which the beneficial ownership

311 2002 Law on Market in Securities and other Financial Instruments , RE-119.

312 2002 Law on Market in Securities and other Financial Instruments, Article 67 paragraph 1, RE-119.

313 2002 Law on Market in Securities and other Financial Instruments, Article 69, paragraphs 1 and 2, RE-
119.

314 2002 Law on Market in Securities and other Financial Instruments, Article 70, RE-119.

315 Expert Report of Professor Mirjana Radovic, para. 81.

316 2002 Law on Market in Securities and other financial Instruments, Article 11, paragraphs 2, 3 and 5, RE-
119.

3172002 Law on Market in Securities and other financial Instruments, Article 11, paragraph 4, RE-119.
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could be separated from the nominal ownership of shares.®'® Therefore, even if
MDH had exercised its option from the SPA that transaction would still have no
effect with regard to the ownership of BD Agro’s shares.

239. In Anglo-Adriatic v. Albania, the claimant argued that it had no legal obligation to
register its beneficial ownership over the shares nominally held by the Albanian

investment fund (Anglo Adriatika Investment Fund). The tribunal disagreed:

“Second, Arts. 2.2 and 6.4 LIFd provided that all rights in the shares of a
fund must be held by the registered shareholders of these shares; the law
further required that the transfer of any shares in the AAIF should be
registered with the Albanian authorities within 10 days and that the identity
of the shareholders had to be reported on an ongoing basis every quarter
(Arts. 6.4(a) and 16.1 LIFd).

There is no evidence in the record that either the AAIF or AAG ever
informed the Albanian authorities that the Foreign Shareholders had
transferred ownership of the AAIF Foreign Shares to AAG, or that AAG
asked for registration as a new shareholder. The absence of such
information and the inexistence of registration — both of which are required
under Albanian law — undermines the credibility of Claimant’s argument

that AAG was the beneficial owner of the shares since 1996.”319

240. Just as in the Anglo-Adriatic case, MDH has never attempted to register its rights
over the shares of BD Agro, nor was it possible to obtain the registration based on
the agreement that was clearly without any effect under the relevant legislation: a
sale and purchase of shares in a joint stock company outside the organized market
and without a public take-over bid directed at other shareholders of BD Agro was in
blatant disregard of compulsory rules contained in Serbian legislation. To accept the
Claimants’ assertion - that the entity that was unable to lawfully acquire the
ownership of BD Agro’s shares could anyway be considered the owner of those
shares (under the title of “beneficial ownership”) - would be to render relevant

provisions of Serbian law meaningless.

318 Expert Report of Professor Mirjana Radovic, para. 72.
319 Anglo-Adriatic Group Limited v. Republic of Albania, ICSID Case No. ARB/17/6, Award, February 7,
2019, paras. 239, 240, RLA-7.
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Contracts that are concluded contrary to compulsory regulations are considered null

and void under the Law on Obligations:32°
“Nullity
Article 103.

[1] A contract that is contrary to compulsory regulations, public policy or
fair usage shall be void unless the purpose of the breached rule indicates a
different sanction, or unless the law provides otherwise in the specific case.

That is also the stance of the Serbian Supreme Court. In a ruling specifically
addressing the kind of transactions such as the SPA, the Supreme Court left no room
for any ambiguity — the contract for sale of shares of a privatized entity that was
concluded outside the organized market of securities, in contravention to Article 52
of the Law on Market in Securities and other Financial Instruments, is null and void

in accordance with Article 103(1) of the Law of Contract and Torts.3%

Therefore, the SPA could not create the rights of ownership for MDH which Mr.

Rand would be able to invoke as his investment under the BIT.

The Claimants strongly rely on obiter of the Annulment Committee in Occidental v.
Ecuador to support their argument that even the beneficial ownership enjoys
protection under international law.>?2 However, even in the Annulment Committee’s
findings, the conclusion that the claimant had successfully transferred 40% of its
economic interest in the investment to a Bermudian company was based on the
Committee’s understanding that the transaction could create legal effects under the
Ecuadorian law, i.e. that the contract establishing the beneficial ownership was valid

under the national law, until declared null and void by the competent court.3?

320 The Law on Obligations, RE-32.

321 Decision of the Supreme Court of Serbia, Prev. 438/2007, March 19, 2008, RE-2.

322 Request for Arbitration of 9 February 2018, para. 192; Memorial, para. 303.

323 Occidental Petroleum Corporation and Occidental Exploration and Production Company v. The
Republic of Ecuador, ICSID Case No. ARB/06/11, Decision on Annulment of the Award, November 2,
2015, para. 234, CLA-5.
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There is no such requirement under the Serbian law — the SPA is null and void ab
initio and ex lege, without a need for a competent court to declare its nullity.3?*
Therefore, Claimants’ reliance on the Occidental Annulment decision is misplaced

and does not help their case.

c) The Share Purchase Agreement was contrary to the Privatization

Agreement

Finally, Mr. Obradovic was prohibited to dispose of BD Agro’s shares by the
Privatization Agreement. Privatization agreements are agreements intuitu
personae.®®® This is evident from the fact that the Privatization Agreement was
concluded with Mr. Obradovic as a winner of the public auction for the sale of BD
Agro’s capital.®® The buyer at the auction needs to fulfill certain conditions
envisaged by article 12 of the Law on Privatization which designates persons/entities
that cannot assume the role of buyers (for example, an individual of an entity with
outstanding obligations towards the subject of privatization or an individual
convicted for certain criminal offences).®*’ This explains why the Privatization
Agreement contains certain representations and warranties on behalf of Mr.

Obradovic.3?

Most importantly, the Privatization Agreement contains a specific obligation of the
buyer not to alienate in any way the shares of BD Agro in the period of two years

after the conclusion of the Agreement:
“5.3 Further obligations of the Buyer

The Buyer undertakes that he will not perform or allow performance of the

following actions, without previous written approval by the Agency:

5.3.1 he will not sell, assign or otherwise alienate shares in the period of 2

years as of the day of conclusion of the agreement; 3%

324 Expert Report of Professor Mirjana Radovic, para. 83.
325 Expert Report of Professor Mirjana Radovic, para. 89.
326 The Privatization Agreement, recitals, CE-17.
3272001 Law on Privatization, Articles 12-12b, CE-220.
328 The Privatization Agreement, Section 5, CE-17.

329 Emphasis added.
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248. If Claimants’ presentation of facts is deemed correct, Mr. Obradovic had knowingly
breached the prohibition from Article 5.3.1. already on the day he entered into the
agreement with the Privatization Agency.

249. According to Claimants, the SPA concluded in September 2005 “...gave Mr. Rand
full control and economic rights associated with the Privatized Shares.”*® Even if
the SPA was able to give Mr. Rand “the beneficial ownership” over the shares —
which for the reasons explained above it was not — this would be in clear

contradiction to the specific provision of the Privatization Agreement.

250. The dispute at hand is to that regard similar to the circumstances of the Gambrinus v.
Venezuela case. There, the claimant asserted that it had acquired 10% equity share in
four Venezuelan companies established by the four-party agreement (Joint
Investors’ Agreement). The claimant allegedly bought the share through the share
purchase agreement concluded with one of the original parties to the Joint Investors’
Agreement. However, the tribunal found that the purchase was executed in breach of
the Joint Investors’ Agreement, leaving the transaction without any legal effect.33!

As a consequence, the claimant did not own an investment at the relevant date:

“Claimant’s claim in this arbitration is founded on Respondent’s
expropriation of its investment on October 10, 2010 in breach of Article 5 of
the BIT as well as on the breach of the fair and equitable treatment of its
investment under Article 2(2) of the BIT due to Respondent’s expropriatory
actions. Claimant owned no investment at the time of the alleged
expropriation of Fertinitro shares on 10 October 2010, due to the Share
Purchase Agreement with Inv. Polar being of no force and effect. Having
made no investment which may fall within the BIT protection, Claimant’s

claim is not subject to the Tribunal’s jurisdiction which, accordingly, must

be declined.””®%?

330 Memorial, para. 70.

331 Gambrinus, Corp. v. Bolivarian Republic of Venezuela, ICSID Case No. ARB/11/31, Award, June 15,
2015, paras. 272, 273, RLA-8.

332 |bid., para. 276 (footnotes omitted).
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The transfer of “economic rights” associated with the BD Agro’s shares from Mr.
Obradovic to MDH — even if it had been executed under the SPA — would obviously

be in the breach of the Privatization Agreement and, thus, without any legal effect.

d) The relevance of the alleged disclosure and acknowledgment of

Claimants’ “beneficial ownership”

Claimants place greate emphasis on the assertion that “...the Claimants’ beneficial
ownership was always disclosed to and acknowledged by Serbia.”3*® Claimants
submit that Messrs. Obradovic and Rand disclosed to Mr. Predrag Bubalo, then
Minister of Economy, and his assistant Mr. Ljubisa Jovanovic, the arrangement by
which it was Mr. Rand who would become the owner of BD Agro after its sale to
Mr. Obradovic and that the disclosure was made before the public auction for the
sale of the company.®* According to Claimants, Serbian officials did not express
any reservations.® It is unclear how this would give any validity to otherwise void

agreement. However, there are two main points to be made here.

First, the probative value of Claimants’ evidence is dubious at best. There is no
written evidence, no document of any kind that would prove that the SPA and its
contents were disclosed to Mr Bubalo. The SPA was not court-certified, notarized or
sent to the Privatization Agency or any governmental official. An e-mail that Mr.
Rand sent to Mr. Bubalo in June 2005 referred only to Mr. Rand’s willingness to
participate in the future auction for sale of BD Agro and contained no mention of the
SPA or Mr Obradovic’s role as Mr. Rand’s nominee.**® The Claimants’ contention is
based solely on witness statements of individuals who are clearly interested in the
outcome of the proceedings. In line with the findings of the International Court of
Justice in the Nicaragua case, those who are directly interested in the outcome of the
procedure would not be reliable witnesses if their testimony speaks in their own

favour.3%’

333 Memorial, para. 304.

334 |bid., para. 304; Witness Statement of Djura Obradovi¢ dated 20 September 2017, para. 11; Witness
Statement of William Rand dated 5 February 2018, para 20.

335 Memorial, para. 304.

336 E-mail from W. Rand to P. Bubalo dated 4 June 2005; CE-14.

337 Case Concerning Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v. United
States of America), Merits, Judgment of 27 June 1986, 1.C.J. Reports 1986, p. 14, paras. 69, 70 at 43,
RLA-9.
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Second and more importantly, Claimants do not even assert that the existence of the
SPA was ever disclosed to or acknowledged by the Privatization Agency — the other
contracting party of the Privatization Agreement and an entity that was in charge of
the privatization process of BD Agro under Serbian legislation. There was no way in
which the Privatization Agency would know, as Claimants now imply, that by
entering into the Privatization Agreement it was selling the capital of BD Agro not
to Mr. Obradovic, the winner of the public auction, but, in fact, to MDH and Mr.
Rand. Nor would the Privatization Agency agree to enter the agreement in clear
contravention to the Law on Privatization. As it was explained before, there was

absolutely no legal obstacle for Mr. Rand to enter the auction in his own name.33®

In any event, even if details of the purported arrangement between Messer.
Obradovic and Rand were indeed revealed to any of Serbian officials, their alleged
omission to express reservations would be irrelevant and could not in any way create
the right of property for Mr. Rand with regard to the capital of BD Agro. As it was
unequivocally stated by another ICSID tribunal — property rights cannot be created

based on the doctrine of estoppel:

“The requirements for acquiring property rights over immovable assets
situated in Venezuela are governed by specific norms of Venezuelan

property law. For a private person to have a claim under international law

arising from the deprivation of its property, it must hold that property in

accordance with applicable rules of domestic law. The principle of estoppel

cannot create otherwise inexistent property rights. This is so if one grounds

the principle of estoppel on international law.*33°

The Claimants also argue that in the period from 2013 until 2015, during discussions
about the assignment of the Privatization Agreement from Mr. Obradovic to Coropi
,...the Serbian officials treated Mr. Rand and his representatives Mr. Broshko and

Mr. Markicevic, rather than Mr. Obradovic, as the competent representatives for

338 See Section |.
339 Vestey Group Ltd v. Bolivarian Republic of Venezuela, ICSID Case No. ARB/06/4, Award, 15 April,
2016, para. 257, CLA-32.
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addressing and negotiating all matters regarding BD Agro and the Privatized

Shares.*3* This is simply untrue.

The Privatization Agency and the officials from the Ministry of Economy treated
Messrs. Rand, Broshko and Markicevic in accordance with their official status and
capacity — during that time Mr. Markicevic was the general Manager of BD Agro®*
and Mr. Broshko was a representative of the company seeking to assume the role of

Mr. Obradovic in the Privatization Agreement.3*2

For instance, the only reason why Ms. Galic from the Ministry of Economy
requested a proof that Coropi was indeed “a company within Rand Investments” was
because Mr. Broshko claimed to represent Rand Investments as a potential receiver
of the Privatization Agreement.*® The argument advanced here by the Claimants is
absurd — the discussions that were held precisely in order to explore a possibility to

transfer the ownership of BD Agro’s shares to Rand Investments is used as the key

evidence that Rand Investments and Mr. Rand have been treated as the owners all

along.

Consultations between the Privatization Agency, on the one side, and the
representatives of Rand Investments and BD Agro, on the other, were indeed held
during the period between 2013 and 2015. Discussions did not result in the
assignment of the Privatization Agreement, inter alia, because Mr. Obradovic was
not ready to provide the Agency with a bank guarantee that would secure the
fulfillment of the receiver’s obligations, in accordance with Article 41z (3) of the

Law on Privatization.3**

Documents with regard to the matter of assignment, provided by Claimants

themselves in this proceedings,®*® introduce Mr. Rand as a Canadian investor who

340 Memorial, paras. 305, 306.

341 Witness Statement of Igor Markicevi¢ dated 5 February 2018, para. 15.

342 Witness Statement of Erinn Broshko dated 5 February 2018, para. 3.

343 See E-mail from Neda Gali¢ to Erinn Broshko of 9 November 2014, CE-70.
344 See Sections 11.D.2.-3.

345 See Claimants’ exhibit CE-350.
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was ready to provide the financial support to BD Agro subject to the transfer of

ownership from Mr. Obradovic to one of Mr. Rand’s companies.34

In April 2013, Mr. Milos Jakovljevic, an attorney from Belgrade, sent an e-mail to
the Privatization Agency, claiming he was hired by a national of Canada that was
interested in the possibility of investing in BD Agro and taking over the
Privatization Agreement from the majority shareholder.3*” As it would turn out later
on, the Canadian national Mr. Jakovljevic referred to was Mr. William Rand.

In August 2013, the Privatization Agency received a request signed by Mr.
Obradovic, asking the Agency to allow the assignment of the Privatization
Agreement to Coropi.3*® Mr. Obradovic cited his inability to dedicate his time to the
affairs of BD Agro, due to his other personal and professional engagements, as a

reason for the request.®*®

In September 2013, Mr. Obradovic and Coropi concluded the Agreement on
assignment of the Privatization Agreement.>® The Agreement stipulated that it
would not produce legal effects if the Agency refuses to give its approval.®!

In January 2014 the Privatization Agency received the letter signed by Mr.
Markicevic, notifying the Agency about the arrival of Mr. Broshko, “the
representative of a Canadian investor who is a contracting party and the assignee in
the Agreement on assignment” and asking for a meeting with the Agency’s

representatives. 3

During the meeting at the Privatization Agency on 30 January 2014 Mr. Broshko,
introduced by Mr. Markicevic as a director of Rand Investments, stated that he
represented the company which had provided all of the funds invested into BD

346 For instance, in a letter sent to the Privatization Agency on 13 August 2014, Mr. Markicevic reminded
the Privatization Agency of Mr. Rand’s “interest and readiness to invest into consolidation and further
development of BD AGRO, in case the matter of ownership was solved within reasonable time and the
conditions were met for the completion of the privatization procedure of the company.” Letter from BD
Agro to the Privatization Agency of 13 August 2014, p. 1, CE-316.

347 E mail from Mr. Jakovljevic to the Privatization Agency of 16 April 2013, RE-108.

348 Letter from D. Obradovi¢ to the Privatization Agency of 1 August 2013, CE-273.

349 Ibid.

30 Agreement on Assignment of Agreement on Sale of Socially Owned Capital Through Public Auction
between Djura Obradovi¢ and Coropi Holdings Limited; CE-274.

1 |bid., Article 8.

352

Email from I. Markicevi¢ to the Privatization Agency attaching letter to Ms. Uzelac, CE-3009.
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Agro.®3 Mr. Broshko did not offer any proof for such assertion and no issue of the

alleged ownership of Mr. Rand over the shares of BD Agro was raised.

In September 2014 Mr. Rand wrote to the Prime Minister of Serbia and Minister of
Economy in connection to the proposed assignment of the Privatization Agreement.
The letter is significant since it shows that Mr. Rand neither represented to be nor

considered himself the owner of BD Agro.
The letter explains the status of BD Agro’s privatization in the following manner:

“In October 2005, Mr. Djura Obradovic was the successful bidder for the
purchase of a 70% interest in BD Agro AD. The purchase price was RSD
470,000,000 (€ 5,549,000) and the investment stipulated in the privatization
was € 1,991,000. The purchase price was paid in full and to date a total of
in excess of € 40,000,000 has been invested, including over € 2,000,000 by

me personally.

Since the summer of 2013, | have supported BD Agro financially in the

amount of approximately € 450,000. Without my support, BD Agro would

not have survived.”*%

On this occasion Mr. Rand did not claim that he owned BD Agro. Moreover, the
assertion that Mr. Rand and Rand Investments financed the purchase of BD Agro

was missing as well.

The letter reveals that the deal to transfer the ownership of BD Agro from Mr.

Obradovic to one of Mr. Rand’s companies was struck in the summer of 2013:

“With BD Agro struggling financially, a request was made last summer to
the Privatization Agency to allow the transfer to me or a company owned by

me of Mr. Obradovic's ownership in BD Agro, either within the pledge or

upon the release of the pledge. Subsequently, the entire senior management

of BD Agro was replaced and current management installed.”3%®

353 Minutes of the meeting in the Privatization Agency of 30 January 2014; RE-28.

354 Letter from Mr. William Rand to the Serbian Prime Minister and Minister of Economy of 18 September
2014, CE-38.

35 1bid., p. 2 (emphasis added).
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270. This explains the expenditure of 450 000 Euros referred to previously — the costs
were obviously incurred in the expectation of the takeover previously agreed

between Messrs. Rand and Obradovic.

271. Mr. Rand also explains that he helped BD Agro to obtain the expertise necessary for

the reorganization process by guaranteeing the payment of consultants’ fees:

“BD Agro has engaged professional consultants to manage the process of
reorganization and, as a condition to their engagement, I have personally

guaranteed payment of their fees owing by BD Agro.”**®

272. Finally, Mr. Rand concludes by stating:

“l have demonstrated financially my commitment to BD Agro and wish to
continue supporting the company financially, making it a world-class
example of innovative Serbian agriculture and dairy production. However,
as I'm sure you understand, I am reluctant to continue doing so if the

ownership cannot be transferred and the pledge released.”3’

273. Furthermore, the letter sent by Mr. Rand, in the capacity of Rand Investments’
President, to Mr. Markicevic in May 2015 and submitted as the Claimants’ evidence
in the present proceedings is, on its face, the letter of a non-owner.3%® The letter is a
proposal to a domestic private investor who purchased shares in BD Agro for
financing alongside with proposal how to secure the company’s future loan to BD
Agro. It offers various possible models of cooperation between Rand Investments
and BD Agro, subject to the “adequate security” of Rand Investments’ financial

commitments:

“The providing of any financial support to BD Agro would be based on the
needs and condition of the company from time to time and structured to be
mutually beneficial to us and BD Agro (possibilities may include loans,
strategic partnerships, various models of business cooperation, investments
into equity of BD Agro, etc.). In any case, any chosen model of cooperation

would have to provide us with adequate security for our investment while

356 Ibid.
37 Ibid., (emphasis added).
38 Letter from Rand Investments to 1. Marki¢evi¢ dated 7 May 2015, CE-350.
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enabling BD Agro to duly settle its financial obligations towards creditors

under the adopted pre-packed plan of reorganization.”%

Likewise, in communication between Mr. Markicevic and various officials of the
Privatization Agency and the Ministry of Economy between 2013 and 2015 Mr.
Rand was regularly referred to as a Canadian investor ready to invest in
consolidation of BD Agro®®° or as the Canadian investor who “...expressed serious
interest in taking over the majority shareholding in BD Agro...”*®! in case the issue
of ownership over BD Agro was solved.®? Again, the issue of the alleged already

existing ownership of BD was not raised in those letters.

Consequently, sequence of events and documents on the record lead to two
conclusions. First, the beneficial ownership theory is a mere construct offered by
Claimants in an attempt to overcome imperative rules imposed by Serbian
legislation on acquisition and transfer of shares and designed to circumvent the
jurisdictional obstacle in the present dispute. Second, Mr. Rand did attempt to obtain
the ownership of BD Agro beginning with the summer of 2013, at the time the
Privatization Agency was already consistently maintaining that Mr. Obradovic had

breached the Privatization Agreement.
1.1.3. The issue of the alleged Mr. Rand’s control over BD Agro

The other element of Claimants’ two-prong approach is the assertion that Mr. Rand
controlled the entirety of the investment.®®3 In Claimants’ view, this alone is enough
to satisfy the jurisdictional threshold of the Canada-Serbia BIT.36* The assertion is

incorrect and unsupported by the facts of the case.

Control over the property (the shares) necessarily depends on the legal capacity of
the controller. If such legal capacity is missing, there is no control, direct or indirect,

within the meaning of the BIT.

39 pid., p. 1.

360 | etter from BD Agro to Privatization Agency dated 2 July 2015, CE-46.

361 | etter from BD Agro to the Ministry of Economy and Privatization Agency dated 5 November 2014, p.
1, CE-320.

362 _etter from BD Agro to the Privatization Agency dated 13 August 2014, CE-316.

363 Memorial, para. 308.

364 Ibid.
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For instance: “It would be meaningless for a claimant to assert that it is the de facto
owner of the land that constitutes its investment or has some other form of de facto
control in respect thereof. Either the claimant has a power to control that property

that is recognized by the lex situs or it does not.”36°

Put differently — control is not an alternative to ownership for the purpose of

jurisdictional requirements in Article 1 of the Canada — Serbia BIT.

That is the position stated by the Aguas del Tunari v. Bolivia tribunal which
interpreted the meaning of the phrase “controlled directly or indirectly” from the

Netherlands — Bolivia BIT in the following manner:

“As 10 the context in which the phrase — "controlled directly or indirectly”
is found, the Tribunal notes that Article 1 in defining the concept of
— "national” not only defines the scope of persons and entities that are to
be regarded as the beneficiaries of the substantive rights of the BIT but also

defines those persons and entities to whom the offer of arbitration is

directed and who thus are potential claimants. Given the context of defining

the scope of eligible claimants, the word — "controlled” is not intended as

an alternative to ownership since control without an ownership interest

would define a group of entities not necessarily possessing an interest which

could be the subject of a claim. In this sense, — ’controlled” indicates a

quality of the ownership interest.”3%®

In the case at hand, neither the SPA nor the agreements concluded between Sembi
and Mr. Obradovic %7 gave the Canadian Claimants the ownership of BD Agro’s

shares and legal capacity to control BD Agro in accordance with Serbian law.

The only authority the Claimants rely on in support of their argument is the decision
of the Caratube v. Kazakhstan Annulment Committee.3%® However, the Caratube

Annulment decision does not help their case for several reasons.

365 Zachary Douglas, The International Law of Investment Claims, Cambridge University Press, 2009, p.
301; RLA-4 (footnotes omitted and emphasis added).

366 Aguas del Tunari, S.A. v. Republic of Bolivia, ICSID Case No. ARB/02/3, Decision on Respondent’s
Obijections to Jurisdiction, 21 October 2005, para. 242; emphasis added, RLA-10.

367 See Section 111.A.1.1.2.

368 Memorial, para. 309.
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First, the Caratube Annulment Committee confirmed the finding of the tribunal that

the nominal ownership_over the investment was not enough for the claimant to prove

that he “owned or controlled” the investment in particular case, since he did not
actually exercise rights given by the nominal ownership. In the words of the

Caratube tribunal:

“The Tribunal is not satisfied that a legal capacity to control a company,
without evidence of an actual control, is enough in light of Devincci

Hourani’s characterisation of his purported investment in CIOC.”%%

Thus, the tribunal declined jurisdiction because the nominal owner of the company
did not engage into actual control of the investment. It did not find that a natural or
juridical person who does not own an investment can be considered an investor
based exclusively on informal, de facto control. In other words, the requirement of
control has been used as a shield — to deny jurisdiction in the absence of it, not as a
sword — to accept jurisdiction when the legal ownership over the investment does

not exist. Claimants’ reliance on the decision is, therefore, entirely misplaced.

Second, the Caratube Annulment Committee established that the nominal ownership

of shares creates a presumption of control:

“Control is a factual element. The ownership of a majority of the share
capital, granting the capacity to cast a majority of the votes, constitutes

circumstantial evidence of control and even creates a presumption of

control.”3"0

The existence of such assumption was also accepted by the Occidental v. Ecuador

Annulment Committee:

“It is a fact that OPC is the indirect owner of 100% of the shares in OEPC,

and that both are U.S. corporations. There is a general presumption that a

majority shareholder also controls the company, a presumption which can

369 Caratube International Oil Company LLP v. The Republic of Kazakhstan, ICSID Case No. ARB/08/12,
Award, June 5, 2012, para. 407, RLA-11.

370 Caratube International Oil Company LLP v. The Republic of Kazakhstan, ICSID Case No. ARB/08/12,
Decision on the Annulment Application of Caratube International Oil Company LLP, February 21, 2014,
para. 255, CLA-16.

99



287.

288.

289.

290.

291.

only be rebutted if there are special elements which create doubts about the

owner’s control — and Ecuador has pled no such special elements.”"

In any event, even if the Caratube rationale would be relevant for the present dispute
— which it is not - there is abundant evidence that it was Mr. Obradovic who acted

both as the nominal and beneficial owner of BD Agro.

As publicly available documents show, Mr. Obradovic has never hesitated to
emphasize the scope of his investment in BD Agro and other business ventures in
Serbia. In May 2009, in an interview given to a daily newspaper, reacting to
assertions of minority shareholders that he had incurred damage to BD Agro through

various misdoings, Mr. Obradovic stated:

“lI am clean before the law! The Tax Authority is aware of that! | have

never, since | bought the farm, paid any fine. As an owner of 80 percent of

shares |1 am under no legal obligation to buy shares from minority

shareholders.””®"?

On a different occasion, voicing his discontent with the State policy with regard to
subsidies of milk producers, Mr. Obradovic leaves no doubt that he was the owner of
6000 acres of land in Serbia. According to Mr. Obradovic, he had invested 72

million Euros in BD Agro, including profits from all of his other companies.3"

Likewise, it was Mr. Obradovic who in September 2015 threatened to submit a
claim against Serbia in accordance with the Canada — Serbia BIT 34 and it was him
who commenced a civil lawsuit against the Privatization Agency for the allegedly

wrongful termination of the Privatization Agreement.3"™

However, more important than his public statements is the economic reality that

unequivocally proves Mr. Obradovic’s position of the BD Agro’s owner. As it was

371 QOccidental Petroleum Corporation and Occidental Exploration and Production Company v. The
Republic of Ecuador, ICSID Case No. ARB/06/11, Decision on Annulment of the Award, November 2,
2015, para. 104, CLA-5.

372 “Minority Shareholders accuse the owner of BD “Agro” Djura Obradovic for theft and misdeeds” (Mali
akcionari optuzuju vlasnika BD "Agro" Puru Obradovica za pljacku i zloupotrebe), Kurir, 24 May 2009;
emphasis added, RE-109.

37 “The Minister said th at he does not feed tycoons” (Ministar je rekao da ne hrani tajkune), Politika, 3
March 2010; RE-110.

374 Letter from Mr. Obradovic to the Privatization Agency dated 8 September 2015, p. 6; CE-48.

375 Witness Statement of Djura Obradovi¢ dated 20 September 2017, para. 30.
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shown above, BD Agro was stripped of its assets with exceptional efficiency — a
significant portion of those assets were used as collateral for debts of other Mr.
Obradovic’s companies or ended up, in one form or the other, as his personal

property.37®

292. In conclusion — the SPA could not and did not establish any kind of ownership
(beneficial or otherwise) over the shares of BD Agro for Mr. Rand. As a result, the
“beneficially owned shares” cannot be deemed as Mr. Rand’s protected investment
under the Canada-Serbia BIT. Furthermore, the alleged de facto control that Mr.
Rand supposedly exercised over Mr. Obradovic and his company does not meet the
jurisdictional requirements of the Canada — Serbia BIT. Finally, the record in this
arbitration shows that it was in fact Mr. Obradovic who controlled the business of
BD Agro.

1.1.4. The Agreements concluded between Sembi and Mr. Obradovic did not
create the right of ownership of BD Agro’s shares for the Canadian
Claimants

293. According to Claimants, since 22 February 2008 until 21 October 2015 the ,,direct
beneficial owner“ of BD Agro shares was Sembi, a company incorporated in
Cyprus.®" If one would follow the logic employed here by the Claimants, this would
give the Canadian Claimants “indirect beneficial ownership of BD Agro shares,
based on the fact that the owners of Sembi are Mr. Rand, Rand Investments (owned
in turn also by Mr. Rand) and the Ahola Family Trust (acting as a trustee for the

benefit of Mr. Rand’s family members).3®

294. However, this would also mean that the ownership of Canadian Claimants over BD
Agro’s shares depends on the existence of “direct beneficial ownership* of Sembi.
In other words — if Sembi did not acquire the ownership of BD Agro, that renders
the indirect ownership of the Canadian Claimants (Mr. Rand, Rand Investments, Ms.
Kathleen Elizabeth Rand, Ms. Allison Ruth Rand and Mr. Robert Harry Leander

Rand) non-existent as well.

376 See Section 11.E.1.; see, also, Expert Report of Sandy Cowan, Appendix 7.
377 Memorial, paras. 46, 47.
378 |bid., paras. 48-54.
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The existences of ownership rights of both Sembi and Canadian claimants is
contingent upon the validity of two agreements submitted by the Claimants as
exhibits CE-28 and CE-29 (hereinafter: the Sembi Agreements). For the reasons

379

explained in detail below,*”” the Sembi Agreements are null and void ab initio and

could not affect the ownership of BD Agro’s shares in any way.

1.2. The Canadian Claimants have never acquired “indirect interests” in

Sembi’s rights under the agreement between Sembi and Mr. Obradovic

Claimants assert that the “investment operation” of the Canadian Claimants
include, inter alia, their “indirect interest” in Sembi’s rights under the agreement

between Sembi and Mr. Obradovic.38°

As a preliminary matter, it is not clear whether Claimants argue that such indirect
interest could be seen as “protected investment” under Article 1 of the Canada —
Serbia BIT alone and of itself, without the Canadian Claimants’ title on BD Agro’s

shares. 38!

Furthermore, the Claimants omit to explain to which interest precisely they are
referring to. Contractual rights and obligations belong to contractual parties and the
Canadian Claimants were not parties to the agreement between Sembi and Mr.
Obradovic. Contractual rights under the said agreement do not belong to the
Canadian Claimants and do not represent their investment in the meaning of Article
1 of the Canada-Serbia BIT.

In any event, even if the acquisition of “indirect” contractual interest in the
agreement would be possible, it would still depend on the validity of such
agreement. However, the agreement concluded between Sembi and Mr. Obradovic
on 22 February 2008 is null and void and did not result in transfer of any interest

from Mr. Obradovic to Sembi.

The purpose of the said agreement was for Mr. Obradovic to assign “all of his right,

title and interest” in the Privatization Agreement to Sembi.®? The assignment of

379 See Section 111.A.2.1.1.

380 Memorial, para. 299.

381 |bid., para. 298.

382 The Agreement between Sembi and Mr. Obradovic of 22 February 2008, paragraph 4; CE-29.
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rights and duties under the Privatization Agreement was possible only upon the
previous approval of the Privatization Agency. This was envisaged by the Law on

Privatization in force at the relevant time:
“Article 417

The buyer of the capital (hereinafter: Assignor) may assign the capital sales
agreement to a third party (hereinafter referred to as: Receiver), under the
conditions stipulated by this law and the law governing contractual

obligation relations, with prior approval of the Agency. %%

Therefore, an assignment of rights and duties without approval (and in this case
without the knowledge) of the Privatization Agency was in breach of the Law and
Privatization and without any legal effect.

The fact that the transfer of “right, title and interest” from the Privatization
Agreement demands prior approval was well known to the Claimants, since the
record shows that they attempted to obtain such approval in connection to the
agreement between Coropi and Mr. Obradovic.38

Thus, the agreement between Sembi and Mr. Obradovic could not result in transfer
of Mr. Obradovic’s interest in the Privatization Agreement, any more than it could
transfer the ownership of BD Agro’s shares to Sembi.*®® Consequently, no indirect
interest of the Canadian Claimants could emerge from the Sembi-Obradovic

agreement.

The fact that the agreement between Sembi and Mr. Obradovic contains a choice of
law clause designating the Cypriot law as applicable bears no importance — the only
law applicable to the issue of whether the property rights (contractual rights
included) enjoying protection under the BIT were validly created is the

Respondent’s law. 8¢

383 2001 Law on Privatization, CE-220.
384 See Section I1.D.

385 See Section 111.A.2.1.1.

386 See Section 111.,A.1.1.1. and 111.A.2.1.1.
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1.3. Mr. Rand’s payments for the benefit of BD Agro are not protected
investment under the Canada — Serbia BIT

305. Claimants allege that Mr. Rand has made “direct payments to BD Agro’s Canadian
suppliers for the purchase and transport of heifers and other payments and loans for
the benefit of BD Agro.”®®’ According to Claimants, those payments and loans
qualify as an investment under the Canada — Serbia BIT.3®® However, these

payments do not themselves constitute “covered investment” under the BIT.

306. As it was shown previously, Mr. Rand has never been the owner of BD Agro.
Financing the investment owned by other entity or a person is not an investment

itself. This was the conclusion of the Burimi v. Albania tribunal:

“With respect to Burimi SRL’s alleged ownership of the 35 percent
shareholding of Eagle Games, Claimants argue that the financing
agreement and the share pledge agreement between Ms. Alma Leka and
Burimi SRL together constitute an investment by Burimi SRL in Eagle
Games. However, the financing agreement—by which Burimi SRL financed
Ms. Alma Leka’s share purchase in exchange for 90 percent of the profits
she would receive—does not represent ownership by Burimi SRL of Eagle

Games. Rather, it represents a private, contractual loan agreement between

Burimi SRL and Ms. Alma Leka, a private citizen, to finance investments

belonging to her.””38

307. In yet another award, an ICSID tribunal opined that payments themselves do not

constitute “investments” if such payments did not lead to the acquisition of an asset:

“In the Tribunal’s view, Claimants’ focus on these expenditures is
misguided in the context of jurisdictional objections. Claimants appear to be
confusing the concept of an “investment” that is protected by the BIT (and
that is subject to arbitration under the ICSID Convention) with the layman’s

financial or economic notion of an “‘investment” as money expended in

387 Memorial, para. 299.

388 |bid., para. 307.

389 Burimi SRL and Eagle Games SH.A v. Republic of Albania, ICSID Case No. ARB/11/18, Award, 29 May
2013, para. 144 (footnotes omitted; emphasis added), RLA-12.
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expectation of a return. This may be a function of terminology—the word

“investment” is common usage in both contexts.

But the investment that must be identified for purposes of establishing the
Tribunal’s jurisdiction is of a specific kind. Article 1(1) of the BIT provides
that “[t]he term ‘investment’ shall comprise all kinds of assets . . ..” Thus, it

is _necessary to identify an “‘asset” to constitute an investment that is

protected by the Treaty (provided all other jurisdictional requirements are

met) ... Itis the asset acquired by an investor, typically as a result of such
payments, that is the investment—be it tangible, such as an enterprise or
real property, or intangible, such as claims to money or claims to
performance (as here). Accordingly, the Tribunal does not accept

Claimants’ contention that their past payments toward the operation or

repair of the Khersones, as such constitute investments protected under the

Treaty on which this Tribunal’s jurisdiction may be founded.”®*

Therefore, Mr. Rand’s payments and other expenditures with respect to BD Agro
cannot constitute “covered investment”, in and of themselves, within the meaning of
Article 1 of the Canada — Serbia BIT, since those expenditures did not lead to the

acquisition of any assets.

In addition, Mr. Rand’s payments for the purchase and transport of heifers were
acknowledged as his claim towards BD Agro in the bankruptcy proceedings.®** The
obvious conclusion is that Mr. Rand himself did not characterize those payments as
an investment into BD Agro’s capital, but as a ground for quasi-contractual liability
of the debtor. Since the payments were not based on any contract between BD Agro
and Mr. Rand, the claim of Mr. Rand was reported as a claim arising out of carrying
out the transaction of another person, without order or authority, in accordance with

Article 220 of the Serbian Law on Obligations.3%? As such, the claim squarely fits

3% Inmaris Perestroika Sailing Maritime Services GmbH and others v. Ukraine, ICSID Case No. ARB/08/8,
Decision on Jurisdiction, 8 March 2010, paras. 100, 101.; emphasis added, RLA-13.

391 Commercial Court in Belgrade Decision number 9. St-321/2015 (30 March 2018), Decision on the List
of Determined and Contested Claims, p.2 (English translation), CE-136.

392 |bid. See Article 220 of the Law on Obligations, RE-32.
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into exception envisaged by Article 1(l) of the Canada — Serbia BIT: “other claim to

money” not falling under the definition of “investment” 3%

2. Sembi’s “investment” is not protected under the Cyprus — Serbia BIT

310. Jurisdiction of the Tribunal, by virtue of Article 9(1) of the Cyprus — Serbia BIT, is

limited to disputes about investments as defined in the BIT itself:

“Disputes between one Contracting Party and an investor of the other
Contracting Party in relation to an investment for the purpose of this

Agreement, shall be submitted in written form, with all detailed information,
by the investor of the other Contracting Party. Where possible, the parties

shall endeavor to settle these disputes amicably.””3%
311. In turn, Article 1(1) of the BIT defines “investment” in the following manner:

“The term "investment” shall mean any kind of assets invested by investor of

one Contracting Party in the territory of the other Contracting Party in

accordance with its laws and requlations and in particular, though not

exclusively, shall include...”%

312. As the provision clearly demonstrates, there are four requirements for the existence
of “investment” that is afforded protection under the Cyprus — Serbia BIT: an
investor must acquire assets (1); assets must be invested (2) in the territory of the

other Contracting Party (3) in accordance with its laws and regulations (4).

313. The Respondent respectfully submits that none of those requirements are present in
the case at hand. The current section of the Respondent’s submission deals with the
non-existence of the first three requirements. The lack of the fourth requirement will
be elaborated within the Respondent’s ratione voluntatis objection.

393 See Article 1(k) and 1(I) of the Agreement between Canada and the Republic of Serbia for the Promotion
and Protection of Investments, CLA-1.

394 Article 9(1) of the Agreement between Serbia and Montenegro and the Republic of Cyprus on Reciprocal
Promotion and Protection of Investments; emphasis added, RLA-130.

3% Article 1(1) of the Agreement between Serbia and Montenegro and the Republic of Cyprus on Reciprocal
Promotion and Protection of Investments, RLA-130.
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2.1. Sembi did not acquire any assets in Serbia

According to the Claimants’ submission, Sembi invested in Serbia by acquiring the
beneficial ownership of BD Agro’s shares and Mr. Obradovic’s interest vested in the
Privatization Agreement. The acquisition was supposedly based on two agreements
concluded between Sembi and Mr. Obradovic on the same day — 22 February 2008.
However, Sembi has never acquired shares of BD Agro under the applicable law.
Furthermore, it has not acquired any interest of Mr. Obradovic under the

Privatization Agreement.

Before going into specifics it should be noted, as a preliminary matter, that there is
no independent corroboration of the fact that the agreements were ever concluded.
Other shareholders of BD Agro, general public and competent authorities in Serbia
were never notified about the documents. The entire record of BD Agro’s
privatization contains no mention of Sembi Investment Limited. Unlike with Coropi,
the Privatization Agency was never requested to allow assignment of the
Privatization Agreement to Sembi. The Sembi agreements were not court-certified

or notarized which raises the question when the documents were created.

Since Sembi has never been used as a vehicle for the direction and management of
BD Agro’s business, the only conceivable purpose of those documents would be to
serve as a jurisdictional basis under the Cyprus — Serbia BIT. Namely, Claimants
advance two claims that are fundamentally dependent on the most favoured nation
clause from the Cyprus — Serbia BIT.3%® Those claims could not be submitted if only

the MFN clause from the Canada — Serbia BIT would apply.3¢’
2.1.1. Sembi did not acquire shares of BD Agro

Just as it is the case with the Canadian Claimants’ alleged investment under the
Canada — Serbia BIT, the existence and acquisition of a property right that enjoys
protection under the Cyprus — Serbia BIT depends exclusively on requirements
contained in the legislation of the Host State, i.e. Serbian legislation. As it has

3% See Sections VI.B. and VI.D. of Memorial.
397 See the temporal reservation from Annex I11(1) of the Canada — Serbia BIT.

107



318.

310.

320.

321.

already been submitted by the Respondent the rule is firmly established in the

practice of investment tribunals.>%

Consequently, in order to prove that it made “investment” within the meaning of
Article 1(1) of the Cyprus — Serbia BIT, Sembi first needs to establish that it
acquired the relevant property right (i.e. ownership of BD Agro’s shares) under
Serbian legislation. However, the Claimants are unable to achieve this goal for two
main reasons. First, the agreements between Sembi and Mr. Obradovic could not
create any effect when it comes to the ownership of BD Agro’s shares and, second,
it was impossible for Mr. Obradovic to transfer his ownership of shares to both
MDH in 2005 and to Sembi in 2008.

a) Agreements concluded between Sembi and Mr. Obradovic had no

effect with regard to the ownership of BD Agro’s shares

The argument about Sembi’s “direct” beneficial ownership of BD Agro’s shares is
based on the effects of the two agreements allegedly concluded on 22 February
2008.

The first agreement was concluded between Mr. Obradovic, the Lundin Family, Mr.
Rand and Sembi (the First Sembi Agreement). By virtue of this agreement, Sembi
(denoted as “Purchaser) declared its intention to acquire “all of interest in BD Agro
from Mr. Obradovic” and to provide funds to Mr. Obradovic in order to enable him
to repay the loan that Mr. Obradovic had obtained from the Lundin Family.3*® Mr.
Rand assumed the role of guarantor with regards the obligations of the Purchaser
(Sembi) and Mr. Obradovic towards the Lundin Family.*®® The agreement contains a

choice of law clause in favor of Serbian law.*!

The second agreement (the Second Sembi Agreement) was concluded between
Sembi and Mr. Obradovic. It contains reference to the First Sembi Agreement and

explains that the funds borrowed from the Lundin Family were used by Mr.

3% See Section 111.A.1.1.1. and 111.A.2.1.1

399 Agreement between Dj. Obradovi¢, The Lundin Family, W. Rand and Sembi dated 22 February 2008,
para. C; CE-28.

400 Agreement between Dj. Obradovi¢, The Lundin Family, W. Rand and Sembi dated 22 February 2008,
paras E and 5; CE-28.

401 Agreement between Dj. Obradovi¢, The Lundin Family, W. Rand and Sembi dated 22 February 2008,
para. 11; CE-28.

108



322.

323.

324.

325.

Obradovic to acquire BD Agro in the privatization process.*°? Mr. Obradovic agreed
to transfer all of his “right, title and interest” in the Privatization Agreement in
exchange for Sembi’s obligation to repay his debt to the Lundin Family and to the
Privatization Agency.®®> The Second Sembi Agreement contained a clause

designating the Cypriot law as applicable.*%

The underlying purpose of both agreements was for Sembi to acquire BD agro from
Mr. Obradovic. However, the agreements were simply unable to produce any effect

on the ownership of BD Agro’s shares.

The First Sembi Agreement could not result in any change with respect to the
ownership of BD Agro’s shares under Serbian law. The fact that Mr. Milosevic,
Claimants’ legal expert, now interprets the First Sembi agreement as an agreement
on accessing debt (based on Serbian the Law on Obligations)*® is entirely off the

point.

Whether the Lundin Family can, under the said agreement, hold Sembi or Mr. Rand
responsible for debts of Mr. Obradovic and enforce its rights is completely
irrelevant. The crucial point is that the First Sembi Agreement is not enforceable
when it comes to the other, crucial part of the bargain — Sembi could never become
the owner of BD Agro’s shares using the agreement as a valid ground for
acquisition.*®® This is so since, as will be discussed below, the acquisition and
transfer of ownership over the shares in a joint stock company incorporated in Serbia
were, at the time, regulated through the series of laws specifically forbidding transfer

of shares in the manner envisaged by the First Sembi Agreement.

The same can be said for the Second Sembi Agreement. The intended result of the
agreement was to transfer the title over BD Agro’s shares from Mr. Obradovic to
Sembi. Such transfer would be in conflict with imperative rules of Serbian

legislation, leaving the agreement null and void and without any legal effect.*?’

402 Agreement between Dj. Obradovi¢ and Sembi dated 22 February 2008, paras. C and 1; CE-29.

403 A greement between Dj. Obradovi¢ and Sembi dated 22 February 2008, paras. 1-4, CE-29.

404 |bid., para. 9.

495 Milo$ Milosevi¢ Expert Report dated 16 January 2019, para. 135.

408 Expert Report of Professor M Radovic, paras. 100. 101.

407 |bid., paras. 81, 92. See, also, the Decision of The Supreme Court of Serbia, Prev. 438/2007, March 19,
2008, RE- 2.
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The fact that the Second Sembi Agreement designates the Cypriot law as applicable
has no relevance. As it was demonstrated above, a property right protected under
international law must be created and defined by national law of the Host State.4%®

At the time the Second Sembi Agreement was concluded the relevant rules of
Serbian law were essentially the same as the rules governing the acquisition and
transfer of shares in force during the transaction between MDH and Mr. Obradovic
recorded in the 2005 SPA.

A slight change in legislation®®® did not affect the main features of the system: the
ownership over the shares could be acquired exclusively through the registration of
the ownership in the Central Securities Registry.*!® Transfer of rights pertaining to
shares and other securities was possible only by transferring securities into the
account of the new owner.*!! Sale and purchase of shares was allowed, with minor
exceptions, only in the organized market.*'? Finally, takeovers of joint stock
companies were possible through the publication of a takeover bid which would
allow for the equivalent treatment of all shareholders.*!?

Therefore, neither the First nor the Second Sembi Agreement could give Sembi the
ownership of BD Agro’s shares. The beneficial owner theory advanced by Claimants
Is simply an attempt to circumvent Serbian legislation on trading of shares. The
whole purpose of organized market for sale and purchase of shares in Serbia, just as
in any other country in the world, is precisely to avoid and prevent the kind of
situations that the Tribunal is forced to deal with here — an entity which is unable to
prove its legal ownership over th