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Doutremepuich v. Mauritius (Jurisdiction)

I. Has Mauritius given its consent to arbitrate claims of French 

investors under the France-Mauritius BIT? 

=  Is there jurisdiction ratione voluntatis?

II. Have the Claimants made a protected investment in 

Mauritius?

=  Is there jurisdiction ratione materiae?



L A L IV E 

Doutremepuich v. Mauritius (Jurisdiction) 

An objection to jurisdiction ratione voluntatis is more 
fundamental than an objection to jurisdiction ratione materiae 

The objection relating to the MFN clause is about the existence 

of the alleged consent, whereas the investment issue is about 
the scope of the alleged consent. 
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Doutremepuich v. Mauritius (Jurisdiction)

I. The Tribunal lacks jurisdiction ratione voluntatis

A. International jurisdiction requires strict proof of consent

B. The Claimants have no standing to invoke the France-Mauritius BIT

C. An MFN clause alone cannot create jurisdiction

D. The MFN clause in Article 8 of the France-Mauritius BIT does not extend to investor-

State claims arising under the Treaty

1. Dispute resolution provisions are autonomous and severable from the basic treaty

2. The ejusdem generis rule does not support the Claimants’ interpretation of Article 8

3. The Claimants’ interpretation of the MFN clause fails under Article 31 of the VCLT

4. The Claimants’ interpretation of the MFN clause fails under the effet utile rule



5

Doutremepuich v. Mauritius (Jurisdiction)

I.A. International jurisdiction requires strict proof of consent
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I.A. International jurisdiction requires strict proof of consent 

51 4 JURISDICTION, COMPETJ::NCE AND PROCEDURE, 1951-J9.14 

prestige of this ju risdiction-since nothing u.ndcrmines confidence in the 
process o f international adjudication so ([Olcl<ly_ a~d _oo_mpletcly as the 
feel ing that internat ional tribunals may assume j UflS(_!JC.tiOI\ tn cases ~at 
really covered by the intended scop~ of the _consen~ g1_ven b~ the partieS. 
1L is scmetimcs urged that becaus~ lnternatoonal Junsd1c11on 1S h~lled by 
the necessity for consent, and this limitat ion is a sc~ere one, there 1s ~very 
justificat ion for giving the max imum scope to any g1ven consent t~at tl can 
be made to bear- a sort o f p rinciple of ca!)'!ant proferentes. States, 1t may be 
said, enjoy the benefit of the fact that their subjection W inter~ational ju ris· 
d icllon is limited by their own consent: therefore the onus ts ?" them to 
make sure thaL th eil' consents do not cover more t han ~hey are •nten.de~l to 
cover and are so framed Lhat their limits are unmtstakable. T hts Js a 

J. 

vvhat is required, if injustice is not to be done to the one party or the other, 
is neither restricted nor liberal interpretations of jurisdictional clauses, but 
strict proof of consent. 

6 

consent was g tven, ancs wnemcr 1t covers me mspute. 1 ms t!i putu••g n ~~~ 

high than it can be put : stricdy, jurisdiction ou ght onl_y W be ass~mcd if 1t 
is quite c lear that the parties have agreed to t t:S exerctse tn relauoo to th e 
dispute before the tribunal- that is 10 say that they have e:•p res..""d them· 
selves :n such terms, or performed such actS1 or have otherwJscsocondtiCted 
1hems~lves, that (whatever they may subsequently have professed or may 
now contend) che v iew th at they did not consent cannoL, 1n law~ be rcco~­
c iled \o'ith t he term used1 or the acts performed, o r the bcha,r•our maJH­
fested. lt is only too easy in this m3tter for international tribt tnals t? p~y 
lip-service to the principle of consent and 10 profess o~ly to a~sume JUns­
d ic(ion by the consent, Cl<pte$s or implied, of the part1cs, wb1le adoptong 
an inttrprctation of what is involved by consent. and more p~rttcula:1y o f 
what matLers are coven.-d by a particular consent , such t hat, sn practice, n 
jvrisdiction is assumed going well beyond what was intend;? to be con­
ferred-or which was not intended 10 be conferred at all. I o sum up­
what ts required, i f in; ustin· is not eo he done 10 tht.: one arty or the otl~ 
lf nelther restricted nor liberal interpretations o j uns 1ctwnal clauses. but 
strict /''()(~{of t:onscnt. . . 

(b) Ctmsent by i11jem:ct. Apart from thos~ C3Ses w~ere there as ge~u~ne 
ambigJity of rel'minology, or where some tnh~t·en~ nl~eterm1~acy 1s m­
volvcd (e.g. by reason of d ifficulties of class1ficauon m rclatton to the 

Fitzmaurice, RLA-8, p. 514 
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QUEST10!'<S OF MUTUAL ASSISTANCE (JUOOMENT) 204 

respondent Slale has, through its conduct before the Court o r in relation 
to the a pplicant party. acted in such a way as to have consented to the 
jurisdiction of the Court (Rights of Minorities in Upper Silesia ( Minority 
Schools). Judgment No. 12. 1928, P.CI.J .. Series A. No. 15, p. 24). 

62. The consent allowing for the Court to assume jurisdiction must be 
ccrtam That is so, no more and no less. for jurisdiction based on forwu 
prorogat11m. As the Court has recently explained. whate\'er the basis of 
consent, lie attltuac o the rcspon<lcnt late must .. capa6lc o m 
rcgar as 'an uncqul\ocal indicalJon' o f the dcs1rc of that Stat · 1 
accept the Court s JUnSilichon m a •volunlar) and mdhputa61c man ner .. 
(Armed Actil>itieso11 the Terriwryofthe Ca11go ( Nell' Applimtio11: 2002) 
(Democratic Republic of tire Co11go v. Rwanda) . Jurisdictio11 wrd Admis· 
sibility, Judgment , I. CJ. Reports 2006, p. 18: see also Corfu Channel 

62. The consent allowing for the Court to assume jurisdiction must be 
certain. That is so, no more and no less, for jurisdiction based on forum 
prorogatum. As the Court has recently explained, whatever the basis of 
consent, the attitu e of the res onaent State must "be ea afile of etng 
regarCiea as an une utvoca inCiication o the aesire of t tate to 
acce t t e Court s JUrisCiiction In a voluntary ana tnais uta file' manner" 

~u..ue....~•'-U" •• .,.... .. v ... u '-'"' ... ._. .. <&•~ ••u·•'-'~ ti'u-~...._,~t\.,o • ....- ... .._. ... u'l·"' J~ •..,......_.u'-'0.0 

of tbc Court to entertain a case upon a consent thereto yet to be given or 
manifested by another Stale to fi le an a pplication setting out its claims 
and inviting the latter to consent to the Court dealing with them, without 
prejudice to the rules governing the sound administration of justice. 
Before this revision. the Court treated this type o f application in the same 
way as any other application submitted to it : the Registry would issue the 
usual notifications and the "case" was entered in the General List of the 
Court. it could only be removed from the List if the respondent State 
explicitly rejected the Court's j urisdiction to entertain it. The Court l'".tS 

therefore obliged to enter in its General List "cases" for which it plainly 
did not have jurisdiction and in which, thereforc, no further action could 
be taken: it was consequently o bliged to issue orders so as to remove 
them from its Lis t (see Treatment in Hrmgary of Aircr<tft and Crew of 
United Stall'S of America ( U~tit .. d States of Amer/('{1 V . Hungary) . Order 
of 12 July 1954. J. C.J. Reports 1954, p. 99: Treatmem in H111rgllry of 
Aircrllft and Crell' of United Stall's of America ( U~titetl Stat,.s of 

Case Concerning Mutual 
Assistance in Criminal Matters 
(ICJ), RLA-3, p. 204 
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106. It may 1x cott«t to assdt. ~ th.\" hspondrot ~.Sol that due to pru1tcular lus.toncal 

cim.tmstauces f.h.eo Bolinria.u Reoublic of Vdloe'zuda. like $0111e 04h.<-J Latin Am::rican counlri~. 

1 J 1. The sb tC1.UCUI: uude io the prC"\-iou ~ p.va.graph is ddi.uitivC'. E'-ro i.u the C3S<' of a di~putc 

110. It is also an unquestionable fact that the basis for arbitration is consent. 55 [ her_e cannot 

e an ar6itratwn, national or international, aa7wc or institutiona , 6e ore K:-8ID or any ot er 

enti!Y t at aamimsters arDitration proceeaings, if die J2arties 00 not agree to aroitrate. 

11 1. The statement made in the previous paragraph is definitive. Even in the case of a dispute 

between private citizens, the rule is that they must settle their disputes in court. The exception is 

that, only if they agree, they may resolve their dispute through arbitration. If this is true in the 

ambit of rivate law, it is even more so when a State is involved, because when a State submits 

__ .....__ _ _... 

Su ~011 of~ ~nhl~ Dtr«tot~on tbe Com:l'nlim ontlwSe~ ofln\.~<b~ Dl'lo)lll!~ be~ 

S;a~$ Qld Natio:uh ~fOtht<r Statn . 18 ~larch. 1965. (''C~.nt ot the~ h W ecmm:<~-t~e of the 
juriuiicrioc of rM Ce11m. C'oOI!.1f1U fO juriWictio» m:u t be in. v;~ 8lld ooet t h'Ml t&nl):)t be 'Xidldnnvn 
Wti!Sitmlly (Anicle 25(1)).''). 

31 

ossioility of resorting to its own courts. 

S«il:.- Ouct .-tj-.:(JtJI/1. d44 81irt>l1t hulu:nuJ: ' ' Ikp•rbh< ofSouul (ICSlD C'as.e 1\o. AR.B.I81JI), A'll·.u-d 
Mted 2~ Febrnary, 19S8.14 09. 

" Su l.enff from lh-.mde:. ~ tile Tnbm:..tl d..t1ed 10 14nuuy, 2011 .u pp. J..S; Bt.lll::)da' pr=t.utou .u ~e 
Hwingoa J5-16No-reru.bct. 2010 at pp. <4} and 12:4 

32 

Brandes v. Venezuela 
(ICSID), RLA-10, pp. 31-32 
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betwem prin.k citizen~. the ru]e ts ihat tbey untst settle ib.eirdt~putes in cowt. The exception Is 

tha~ only if mey agree. they may re.ol\·e their dispute through arbitrntion. If lhi• is aue in the 

ambit of private Jaw. it is e\·en more $ 0 when a Srate is in\·oh·ed. bec:ause \Vhen a State submit$ 

to arbt~bon proceC'diug.'i, ill$ waiving the possib tlity of r~rtwg to 11'5 own courts. 

ll2. A~ expressed in a well·knoV~nawacd: 

"An icle 25 of the [CSID COJl\'t tuioo i~ by no means an exception to the la\v of the laud. rr 

113_ EYen if there ~s no requnetuent that consent to ICSID arbitration should have any 

characteristic other than to be expressed in \Vriting m ac.coniance ''rith Article 25 of the 

Conv~ention, it is self~eYident that such consent should be expressed1 n a manner that leaYes n 

from the oondusions aai\·ed at by those tribunah "<i'h respect to the specific maner at issue 

here 

l«Jb6 Ollcst .tjnrrmt~ d1t Bd!orns htdusmds v . .. ~,pMblu ()JStn~gt~l (lCSID Catf No . • .),..RBJSl/1), A"·ud 
dated l S F<!bttuuy , t9U, 14.09 

.kc Lrner from Bmld~~ to th~ Tnbuzlal dataod 10 lan.u.uy, 1011 11 pp. 4-5; Bn.n~\· pteserualion u the 
Huring oo 15.16 No••ember. 2010 at pp. dlalld 114. 

32 

Brandes v. Venezuela (ICSID), 
RLA-1 0, p. 32 
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\ff'ft:.l.-.. V~ &.u wflltl -i/rlttt~.A ~ hi.#IJ(.IIf I~IWI.tt'tg.S."ln:"J I~ l.ttl • 
.u, .. ~o~>qw.t..~ 

____ _,C!!<fl.>l""(::::::ltllli]IJ 

130. Premierement, le Tribunal arbitral constate que le consentement du Senega qu 'alleguent es 
pemanderesses, n 'est pas expres, clair et non-equivoque. Or, selon le droit international en 

10 

general, et scion I arbitragc d'invcstisscmcnt en articulicr, un 
etre assujetti a une juridiction intemationale sans son consentement clairement exprime et 

on-equivo uc. Cette exigence decoule du respect de la souverainete des Etats et du principe 
qu'en matiere de droit international, le consentement es tats a ar itrage est exce t10n, 

t non pas a regie. Ainsi, le Tribunal arbitral adhere aux conclusions des tribunaux arbitraux 

suivants: 
~- ......... ~ .......... no~ ... -.. .. .-.... .wr~-.~>.c-­d--,. '"'- d< ,.s<o!nioOict d<- Lbdll..,- ,..&. <~­
"" C'OMCIM~ aallld. C'\prkf' ,....,oqw. l'~ 

I lac."rCfllftlftlttftlriGUW!'lieiii!IIMftl:~,..lr~lii.X'OI'd.cteswM,.,. 
'""*tJ _.., sJ !W 't'f'ftlllnlidW:nct ~de Kn.:odrlall 

Menzies v. Senegal (ICSID), 
RLA-2, pp. 40-41 
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of the contracting panics as expressed in tbe tc:t t To go bc}'Ond those bounds would be to act 

t~ltrtt vtr#s. 

173. The Vit nnil Convtntkm 1bclf unoquh·ocoJly cmphasnn the foundatlontll role or State 

int-ernational tribunsl's jurisdiction or on ll:~e basis or 3ds .. oondusi\'cly c-"labli!ihinj( such 

conlil:nt ~• What i:s not pc:nni:sllibk i:s to pn:.:!mnc " ~late's consent by mt$0n of the ~l•tc's faiJurG 

to prooctrve ly d•savow the tribunal's JUrisdiCtion. Non-consent IS the detbult rule; consent IS the 

cxccptioo. E:.t:ablbhlrig con .. .: m tbc-rc: ore requ1r .. ~ :tnitlTdm ~~ C\'idt.•ocl.: . But the impossibility or 

175. This bas ic rule was often recalled by the Internationa l Court of Justice, as in particular in 

the Ambatielos case319 as well as in the Monetaty Gold case. 320 Against this background, it is not 

possible to resume t at consent as een given y a state. Rather, the exjstence of consent must 

be established. This may be accomp lished either through an express declaration of consent to an 

international tribunal 's jurisdiction or on the basis of acts "conclusively establishing" such 

consent.321 What is not permissible is to presume a state 's consent by reason of the state 's failure 

to proactively disavow the tribunal 's jurisdiction. 

exception. stablishing consent therefore requires affirmative evidence. But the impossibility of 

basing a state's consent on a mere presumption should not be taken as a "strict" or " restrictive" 

approach in terms of interpretation of dispute resolution clauses. It is simply the result of respect 

for the rule aceordjng to wbjch state consent is the incontrovertible requisite for any kind of 

international settlement procedure. This was already established by the Permanent Court of 

International Justice in the famous Lotus case of 1927322 and further recalled by the ICJ in the 

case of the Aerial Incident of July 27, 1955323 as well as in the East Timor case of 1995.324 What 

is true of the very ex istence of consent to have recourse to a specific international dispute 

resolution mechanism is also true as far as the scope of this consent is concerned.325 Daimler v. Argentina 
(ICSID), RLA-1, 
pp. 69-70 
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CONVENTION 

ENTR E LE GOUVERNEMENT OE LA Rf:PUBL!QUE F RAN({AISE ET LE 
GOUVERNEMENT DE L.ILE MAURICE SUR LA PfiOTECTlON DES 

INVESTISSEMENTS, SIGNE E A PORT-LOUIS LE 22 MARS 1973 

Article 9. 

~es accor s re ati s aux 1nvestissements a effectuer sur le 
territoire d'un des Etats contractants, par lcs ressortissants, 
socictes ou autrcs personnes morales de l'autre Etat contractant, 
comporteront obligatoirement unc clause _P-revoyant gue les 
differends relatifs a ces investissements devront etre soumis, 
au cas ou un accord amiable ne pourrait intervenir a bref delai, 
au Centre international our le reg ement des aiffercnds relatifs 
aux invcstlssements en vue de lcur r eglemcnt par arbitrage 
conformement a la Convention sur le r eglement des diffcrends 
relatifs aux investissements entr e Etats et ressortissants d'autrcs 
Etats. 

, , ..,. ,,.., , .... y. , . "'"'"~h ' "''""' r'~' •V o , .,....., , .. .,,,, ._,. , .,. V • ......._.,. , .._, , "'" ' 

empeche ou s·u est ressortissant (nm de~ aeux etJts, les norol· 
nations stront fl ites par le membrc le plus ancien de Ja Cour 
qui n'cst r e:s&ortiS!l:ltlt d't!Ueun rlc~ deux Etata. 

A moins oue Its Etats <'OntractaAts n'en dCclden t autreroen t, le 
tribunlll f.U:o lui-JnCmc s.a tll'ocidurc. 

l.cs decisions du tribunal son1 ohl!gatolr@s pour le~ Etal'> 
tO!'l.lr-:tet:tnU. 

France-Mauritius BIT, C-2, 
Art. 9 
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ARON BR.OOKES 

If the host Staterefu~es to give consent to the jurisdiction of the Centre after having 
been asked to do so by a national of it:1 t-reaty po.rt.nel", the b.uer State o()uld 

• • • . •• -- -' .,,___ .. ~l. .. r ... _.. .... :"' .... ._, ...... , ;•e AhHcr.:~:tinn .mrlr:r the treat\' aud. ifthat.State 

"''-~''·utu e~ ?f Investment protection t~eaties ·g~ a st~p farther arid.do require the 
o ~Ive ~on~ent to I CSID. arbitration (in many cases also conciliation) at 

fc llof~h.e mvestor. The typtcal provision found in the Netherlands treaties 
0 ows. . 

. ting Party in the ten;itoiy ofwhich a national of.th . . . 
. an investment sbaU assent .to. an de d . e other Contrac~ng Party makes or 

or arbitration, .to the lnternatt'onaiYC mta.n r on hth~Spart.ofsucb nattonal. to submit, for 
. . . .- en re Ior t e etdeme t f I . 

by the Copv~htion ofWashington of the 18th M h 1965 n ~ . nvestment DtSputes 
that investment' u u arc • ' any dtSpute t~at may arise in . . 

lfthe host State refuses to give consent to the jurisdiction of the Centre after having 
been asked to do so by a national of its treaty partner, the latter State could 
demand that the former carry out its obligation under the treaty and, if that State 
persists in its refusal, have recourse to such remedies as may be available under the 
treaty or other rules of international law binding on the parties, including 
arbitration which is provided for in most investment protection treaties. Tlie 
·above-quoted provision would not, however, by itself, enable the investor to 
-institute proceedings before the Centre. A request to that effect would presumably 
be.xejected by the Secretary-General of the Centre since the absence of the liost 
Stale's consent, a crucial req~irement of the Centre's juriCliction, would be clear 
on the face of the request16• ·· . · · . . . . ·- ~----- ... __ ,. 

Broches, CL-37, p. 65 
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110 JUDCM~l<T Of 22 \'11 52 (A~GLO.IRANIA~ OIL CO.) 

the Cnited Kingdom in ccnjunction with the Treaty o( E9J-4 
between lmn and Denmark. There could be no dispute between Iran 
and the L"nited Kingdom upon the lrani~n-Danish Treaty alone. 

·nu: l'uitcd l<inas\lt.nn t~ol!!IU }J\Il rorwaJd. in a quite: different 
form, an "rgum~nt concerning the most-favoUJcd-nation clause. 
11 O..nmark, it is argued. can bring before the Court questions as 
to the application of her 1934 rreaty """Iran, and il the United 
Ktngdom cannot bring before the Court questions as to the applica­
tion or the same Treatv to the benc_fit of which_sh~ ~~nti.tled und~~ 

not be in the position of the most-favoured nation . The -Court needs 
on o serve tnat t e most-fa vourc -nation c a use in fie Treaties 
of I852 and I 03 between Iran ana the United Kingdom has no 
e at ton w atever to 1 uris tch onal matters e we en he wo 

Governments. If Denmark is ent it led under Article 36, paragraph 2, 
of t he Statute, to bring before t he Court any dispute as to the 
application of its Treaty \vith Iran, it is because that Treat y is 
subsequent to the ratification of t he Iranian Declaration. l 'fi1s can 

ot ive rise to an uestion relating to most-favoure -nation 
tr:.eatment. 

to mvoKe ns own 1 reaty 01 1057 or 1903 Wltll Jran. u cannot 
rely upon the Iranian-Danish Treaty. irrespective of \\hether the 
facts of the dispute are diredly or indirectly related to the latter 
trtaty. 

The Court must, therefore, find in regand to the Iranian-Danish 
Troaty of 1934, thllt the United Kinsdom is not cntitk:d. for the 
purpo5e of bringing its present dispute with Iran under the t<rms 
of the Iranian Ooclaration, to invoke its Treaties of 1857 and 1903 
with l r-..rn. sinoe thast: Tn:aties were concluUed bcrore tht:r-c&.tification 
of the Declaration ; that the most-favoured-nation clause contained 
in tbose Treaties cannot thus be brought into operation ; ana that , 
consequently, no treaty concluded by Iran woth any thtrd party 
can be relied upon by the United Kingdom in the present case. 

Anglo-lranian Co. Case (ICJ), 
RLA-7, p. 110 
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109 JUOCM£NT OF 22 \ '11 52 (ANCLO- IRANio"l 011. CO.) 

Company constitutes a breach of the principles and practice of 
inr.:.rn~tinn~l haw whirh hv h..-r hr-:~h1 with f)... r) rn :nk l r.:tn 

The Court cannot accept this contention. I t is obvious that the 
term traites ou conventions used in the Iranian Declaration refers 
to treaties or conventions which the Party bringing the dispute 
before the Court has the right to invoke against Iran, and does not 
tnean any of those vr;hich Iran may have concluded with any State. 
lBu in or er - a he ni ea Kingdom may enjoy tne benefi of 
any treaty concluded by Iran with a third party by virtue of a. 
most-fa voure ~nation c a use contain tn a trea y concluded by 
the United Kingdom with Iran, tne nite Kingdom must 5e in a 
position to invo e he latter treaty. Tfie treaty containing lie most­
~avoured-nation clause is the asic treaty upon which the Unite 

in_g_oom must rei . It is this treaty which establishes the jundical 
link between the United Kingdom and a third-party treaty and 
confers upon that State the rights enjoyed by the third party. A 
third-party treaty; independent of and isolated from the basic 
treaty t cannot produce any legal effect as bet\veen the United King~ 
dom and Iran : it is res inter alios acta. 

1-H.41..) U l &'J.)4 I JC'- W~t':ll l ld.ll e,I.IUJ LICIII I I(I.lr.., IJUl I.HC o:t.)JlHU,.d.UVII 

of the T reaty of 1857 or the Convention of 1903 between Ir~n a11d 
20 

Anglo-lranian Co. Case (ICJ), 
RLA-7, p. 109 
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I 03. In the present case, it is clear that the Contracting Parties' consent to arbitrate expressed in 

Article 8 of the Treaty is limited. 11te Contracting Parties explicitly agreed in this provision 

that they would consent to arbitrate disputes arising out of a cenain and limited number of 

articles of the Treaty. The Tribunal is therefore of the view that, under the Treaty, the 

Contracting Parties have not provided their consent to arbitrate disputes arising out of any 

104. The arbit1rnl jurisprudence cited abDve confim1s that where· there is no consent to arbitrate 

cemm disputes under tbe baslc Treaty, MFN c ause cannot upon to create at 

onsen anless the Contracting Parties de~rly and explicitly agreed thereto. 

include a third sub-paragraph in Article 3 which reads as follows: 

3(3) For amidance of doubt. it is confinned tlrat tlte treatment provided for 

in paragraphs (I) and (Z) above slra/1 apply to tlte prol·isions of A11icles 

I to 11 of this Agreement. 

I 06. In the present Treaty, such a paragraph was not included. A review of treaties concluded by 

the UK shows that, where the scope of the dispute settlement provision is limited, there is 

•J J'lama Omsoniaun Limited v. Rq>ublicof Bulgario, ICSID Case o. ARBI03n4, Decision on Jurisdiclion, 
8 February 2005. CL-37, parn. 212. 

26 

A11Yv. Czech Republic, RLA-
38,p.26 
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thereby rendcnog it mapphcabiC' to Arbclc: 8 u i.!l the VI C""N pn::ferrod tn tbc • ttacbcd dtsscntins, 

opinkm. 

I 03. Aruole 3(3) of !be Oarbadoo-Vcnaucla BIT iJ almotl odcnucal to !be Ulu1ed Kmgdom ModeJ OfT 

(2008). !be only diiT...- bcins lha1 in !be UJ( Model T...,y Aniclc 3(3) ''""' • ·ilh 1hc: wonlo 

that it does not seek to import consent to arbitration in the present case front ano 

concluded by Venezuela with a third Stnte-.i-1 

I 06. The question which has to be am;wered L" whether Venezuela ha_<; gi\'en it<> consen.t to inte 

arbitration for disputes with Barbadjan inVC"ston; in the BIT at band. 

105. It is now for the Tribunal to determine how Article 3(2) impacts the provisions of Article 8 on 

settlement of disputes between an investor and a State. The Tribunal agrees with the Respondent 

that tile MFN clause cannot serve tile ose of im orting consent to aroitration wllen none exists 

under the BIT between Barbados and Venezuela.83 It also appears that the Claimant is arguing 

that it does not seek to import consent to arbitration in the present case from another BIT 

concluded by Venezuela with a third State. 84 

d•sputc settlement pvv1saons only lbrougll Ulc opc::nlt.IOI1 ot ArtiCle 3(2) of the T reaty. 

··Jn,"CStmcnt .. u t:uch ha!i no procedural rightJ. thcrd'orc Article 3( I) is without rc~·ancc for die 

purpose of the Tribunal's inquiry into its j urisdiction.. 

IO.S. lt is now (or the Tribunal eo cktcnnine how Anidc .3{2) impactJ the pro\<isioos or Artick 8 on 

serdc:mC'nl of disputes bd'\lo--een an inVC'Sior and a Sta1C'. The Tribunal apccs -.ith the' kC'SpOOCic:nl 

provL'>ions of this Article'"', makes such submis..'>ion of disputes to international arbitratio 

to the condition.'> specified in paragraphs (1) and (2) of Artic-le 8. These conditions dete1 

arbitration forum to wbicb a dispute can be submitted, either ICSID, the ICSID Additiona 

or arbitration under the UNCITRAL Rules. Yet, the fact remain.'> that Article 8(4) expr 

Contracting Partie$' ovenaJJ ··tumnditional consent'" tto international arbitration. Veoe: 

given in Article 8 one consent to international arbitration, not three diffc:rent consent 

I CS ID arbitration, one to I CS ID AdditionaJ facility arbitration and one to ad IJoc arbitrati 

UNCITRAL RuJes). That consent CO\'ers three different arbitral fora (JCSlO, Addit ional 

lJNCITRAL) under the conditions spec-ified in Article 8. 

Venezuela US v. Venezuela 
(PCA), RLA-22, pp. 35-36 



LALIVE 

Doutremepuich v. Mauritius (Jurisdiction) 

I. C. An MFN clause alone cannot create jurisdiction 

20 

of lr:m·~ Oed!lntion of con.$eft1 to ICJ j tr!sdictiiOI!, whtle the rwo UK u-rolles: (the '"lw:tc 

tre:u.e:' ')C!idtiOl .'~ 
a~gnartd f<HUII\. Acoordil!& to tbi:s logic. ll!t Claimntll 1'1\!1)' not yet hO\'C sandir.g 10 mise tlll)' 

r>.tFN u g\IJI'ICI\1!1 at tlll ~fOre. the Tribunal. This taiJa a 9iy.ifte!ltll impcdimcr.t to lbc Clainunt's 

!ltkmpti to bypass the 18·m<lol'llh pnwiso. HO.,.,'t\'CI. 1hi:t impcdimcr.t rnigtlt bi:; sunnour.tod by !he 

204. In the present matter, of course, Argentina's consent to international arbitration IS 

contained within the same instrument as the MFN guarantees giving rise to some of the 

Claimant's jurisdictional arguments. But the physical location (external instrument versus within 

the same treaty) of a State's consent to a particular type of dispute resolution does not eviscerate 

the requirement, stressed by the ICJ, that lne State must have consented to the articular t e ofi 

(lis ute settlement in uestion 6efore the claimant may raise any claims before tlie 

Besi nated forum. According to this logic, the Claimant may not yet have standing to raise any 

MF arguments at all before the Tribunal. This raises a significant impediment to the Claimant's 

attempts to bypass the 18-month proviso. However, this impediment might be surmounted by the 
.,- - ·--·· __ -· .. ··•·--···- -M- .. -· ··-· -~- ··· ··-o·- ·······-··• ··- ··-···· - ·- ·---·-···- ... - ·- -
bO'IInd c-c11.dirion precedent 110 ntbittcfioo. This diffi:«~~.« in form does 1101. ho·p,;-c\-a-. SJVC the. pttsent 
Trib.J•u l 11«:•)';(; 10 diutp'd lhc ltlf1XIfl'l OOtitnlr• lldd do'll by lh:: Con !11CUilJ Stttt' PMk:s ll) Ilk: 
C~n-A.r'pline Brf. The pri~1ple i! hJ~t!rnted by the .blzlo-.lrmuatt 0 11 C"Me: rem:a ino; Slf1Xl~U1e. N:amdy, 
a tribuna) m~ tc\''t jt.i:K!i e~ion .md« lite b11~ec ttc~~ty in cnkr G:.r ll cb~n:~~ to illvokc the MfN c:!.u:~C of 
tllllllla!tya~d tha-cb1 ru..-b the 111'-'IC: h vonblc: pw, h io ulior • wtltp..ll:lto l trcaly. 

8.1 

Daimler v. Argentina (ICSID), 
RLA-1, pp. 82-83 
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an ,..i:FN dausc containing this phrase could be ~ied to international 
arbitration proceectngs without d iSCOJnti n! the explicit territorial ltmitaoon 
1.1>00 the scope of the c lmase:m 

396. Through its interpretatiocl of the ordinary meaning of !he text of Artick 4(5) of the Sl'T. the 

lribuna.l thus concludes tha t the MfN clause does not apply prima fad,. to the dispute 

3V7. This c:onclu:~ ion i.:~ tomf'ortcd by an i.t~tcrptdation of th:> obj«t omd purpoliO o( Artidc -t(S) of 

the BIT. The object and purpose of lbe BIT's MFN clause ts lo grant Jroloct«i investors the 

398. As the question here is one of jurisdiction, it must be stated quite firmly that the Tribunal has to 

determine its jurisdiction under the conditions of the BIT by application of the rule of 

21 

competence-competence, but that 

create a jurisdiction that it does not ossess to begin witli otfier wor s, consent has to 6 

exchanged first, under the conditions stated in die IT, before the Tribunal can even discuss tli 

sco e of tfie MFN claus . 
crcAt.a 1 jUff:~d:i"fti (llt tM tl 1 ao~ not po.![.~C''$ to 6Cs,an "'1th. fi o(her wotds. C'an..~cnt fiall 1()tiij 

~.tctwig.e<flust. uiiler lliFCOriaitlons sta ted in tlieBlT:l!C~tlie T!ltiunUJ can even disc~ 

g_~ <:fthetfrFNCiiUse. 

399. This anl lysis reinfcrces the Tribunal" view that tb: Mf'N clause in Artkk 4(S) of the BI'T mes 
oot apply to tlle dispute sett lenxn.t mechanism. 

400. Howe,·cr. tbeTrlbw alu..xc:s tl-.a. COO'.ntr)' ro mauyottlcr BIT), the MFN dau.sc:bcre bloclu!kd 

in the same artk le a.; the disp.ate scttlemen.t provision. whkh also incl11des t:oth substan:i\·e 

JrOiecoons (against a violation of the standard of FPS - Full Protection and Security - and 

ST-AD v. Bulgaria (PCA), 
RLA-23, p. 99 
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The MFN Clause in lnvestmem Arbitration I 07 

Tbe claimant, by relying: upon an MFN clause in respect of a jurisdiaional 
matttr, is in essenc.e asking tht tribunal to dec/an that it is entitltd to the more 
fuvour:thli! "tre:ttmcne represented by the tcnns of a third treaty doling with 
the jurisdiction of the tribunal that is to be constituted in the event of a dispute 
~ri~inu nnciPr th:u thirrl trP;arv A rlPrharuinn i~ ~ rntuulv (nr ;a «>r.nncbrv 

before the standing offer is even invoked by the putative claimant. T fie NIF~ 
clause oes not automaticaf y incoq~orate ilie terms of a iliir treaty into e 
basic treaty. It secures the treatment afforded by the host state to investors with 
the requisite nationality under a third treaty for the benefit of investors with the 
requisite nationality under the basic treaty. The more favourable treatment 
must be identified and then compared with the treatment afforded to the 
particular claimant. T e c aimant must assert a rig t to more favoura6 e 
treatment by claiming tnroug ilie lVIFN clause in e basic treaty. It can onl)] 

o so y instituting ar Itration proceeoings an thus by acce ting the terms oil 
ffie stano1ng offer of aroitrauon in ilie basic treaty. At that oint an arbitratio 
agreement etween tlie claimant and the ost state comes into existence. 
And the existence of that arbitration agreement is critical to the viability of 
the arbitration regime envisaged y tlie investment trea!Y. For instance, it 

Douglas, RLA-17, 
p. 107 
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extend to investor-State claims arising under the Treaty

Finland-Mauritius BIT, 

C-3, Art. 9
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31. In COtl!id('ting, further the l nd tan (:Oilt(ntions de~ribcd in pa.r;a· 
&.r:aph l-J. SUpra • .:~ convement potnt of dtpartt~re ...,,u be- 1he qucMi<ln 
mcnttOnh1 tn ~ob-paragraph (r ) or p:lngraph 30 btt~ust, in the pro­
cccdin&$ before: the Co11n, 1ltis llUCShon <tSt>umed alnlO~t nl(lrc promi· 
ocn~e in the lndtan org umcnts tl\an u.ny other. Furtt.crmc re, it tmoh·cs 
.t poinl or principle of grut g.enera l imp.>n ance for I he juri~dit•tional 
a.spc"cb o f thi~r ol <1 11)-<a~ Tlti! content io11 j.) to the c ffo.:t t h<'ll 
stnce Jndin, in suspending overOi~tus 1n F.ebruary 197 1. was not mvokmg 
any •igtu th~ l rnjgtu be a nb rdt'd by the Trcah.:-~ . b1.11 was ;U"ting Olll$tdt> 
!hem (>ll the b8)i:5 Of .'1 tcnc;rJI) prirw,;ip)c of inlc; tnlt l i.,IUi l laV!o', " fhc::rc:f<)IC·• 
lhe COIIrl<il, whose jurisdit:l!Oil was den,'ed from I he Tr~ties, :lnd wh1ch 
~Aa~ ~rui• lcd 10 dtt~ l only with maners :tri:.in& und~r 1hem. mu•l b: 10· 

26 

32 . To put the matter in another way. these contentions are essentially 
in the nature o f replies to the charge that Ind ia is in breach of the Treati es: 
the Treaties were a t the material times suspended o r no t operative, or 
replaced ,- hence they cannot have been infringed. India has not of cou rse 
claimed that. in conseq uence, such a matter can never be tested "by any 
form o f judic ia l recourse. his co'l'ftention. if it we re put forward, would 
be equ ivalent to saym t 1at quest1ons tfiat Qnma facie ma invo ve a 
g iven treaty, an if so woul be wittlm ttle scope of1 tsj unscfictional clause. 

o uld e removed thcrcfrom a t a st roke by a unilateral decla ra tion that 
ifhe treaty was no longer o e rat1 ve. Ttie acceQtance of sucn a Qro~os 1 t1on 

o ul be tantamo unt to o pening ttle way to a wholesale nu l1fi cation o fi 
he practical va lue of j urisd ictio nal clauses by allowing a party first to 

ur o rt to termtnate, o r suspeno t e o erat10n of a treaty, a nd then to 
6eclare that the treaty being now terminated or suspended , its jurisdic­
tional clauses were in consequence void, and could not be invoked for 
the purpose o f contesting the validity of the termi nation o r suspension , 
- whereas of co urse it may be prec isely one of the objects of such a clause 
to enable that matter to be adjud icated upon. Such a result , destructive 
o f the whole object of adjudicability, would be unacceptable. 

Appeal relating to the 
Jurisdiction of the ICAO 
Council (India v. Pakistan), 
RLA-25, p. 64 
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27 

212. In the Tribunal's view, the lack of precedent is not surprising. When concluding a 

multilateral or bilateral investment treaty with specific dispute resolution provisions, 

states cannot be expected to leave those provisions to future (partial) replacement by 

different dispute resolution provisions through the operation of an MFN provision, 

I& !CSlD Case No. ARB/97/4, Decision on Jurisdiction of24 May 1999, reprinted in 14 ICSID Rev.-F.I.LJ. 250 
(1999). 

68 

unless the States have explicitly agreed thereto (as in the case of BITs based on the UK 

Model BIT). 

!generally~~~=~ 

unless the States have explicitly agreed thereto (as in the case of BITs based on the UK 

Plama v. Bulgaria, 
RLA-26, pp. 67-68 
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which the Maffezini decision has approached the question: the principle is retained in 

the fonn of a "string citation" of principle and the exceptions are relegated to a brief 

examination, prone to falling soon into oblivion (Decision, at paragraphs 105, 109 and 

120). 

227. For the foregoing reasons, 

ITT cannot e mte 

[T to 

J2rOV1SIOn 

ITs to whicfi Bulgaria is a Contracting Part~ 

28 

in the resent case. 

Respondent affirms that it would not have approved the purchase of Nova Plama by 

PCL Under Bulgarian law, and, in particular, Article 5(1) of the Bulgatian 

Privatization Act, the obt;tining of Bulgaria's consent to the investment by such 

misrepresentation Yitiatcs Bulgaria's consent so that there is no val id investment under 

the ECT and consequently no ICSID jurisdiction under that treaty. 

229. As the Arbitral Tribunal has already stated, in paragraphs 126-130 of this Decision, the 

Respondenfs all egation of misrepresentation by the Cla imant does not deprive the 

Tribunal of jurisdiction in tnis case. Nevertheless, these assertions by the Respondent 

are serious charges which, the Trib unal will have to examine on the merits . 

230. In its Reply, the Respondent reserved the right, should the Tribunal sustain its 

jurisdiction, to raise an objection relating to whether the Claimant's investment was 

made in accordance with law, given the alleged misrepresentation. The Tribunal, 

consequently, joins the issue of misrepresentation to the consideration o f the merits of 

the case. 

Plama v. Bulgaria, 
RLA-26, p. 72 
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effect of the "public policy considerations·• is that they take away muc h of the breadth 

223 . 

29 

of the preceding observations made by the nibunal in Mlif{ezini. 

222. ln Maj}'ezini the tribunal pointed out: 

IT is clear, in any ewmr, that a distinction has ro be made between 

lite legi1imate e:rten~ion aj rigltts and heneflt.r hy means of 1he 

operatiofl of the clause. ou the one hand. cmcl disn.1ptitre tretlly­

shopping that would play havoc with the policy objectives of 

underlying specific treaty provisions, on 1he other hand. (Id. ) 

The present Tribunal agrees with that observation, albeit that the principle with 

multiple exceptions as stated by the tribunal in the Maffezini case should instead be a 

different principle with one, single exception: an 

orate oy reference ois ute settlement ---L-- --~---

in another trea __ .,..~_,_ 
Contracting Parties intenaea to incofP.orate them. 

presenL 

225. Whi lst the Tribunal has not relied on it since the parties have not been in n position to 

include it in their ple-Jdings, the Tribtmal uotes that the foregoing c.onsidera.tions are in 

line with the recent aw·a rd in Salini v. Jonla~J11. 

226. In light of the foregoing review. the Tribunal nocd not examine the decis ions in 

TCcnicas Mcdioambiefllalcs Teemed v. United A1cxican Statcs23 and Siemens AG v. 

The Argemine Republic" as both decisions are partia lly oosed on the Maffi?zini 

!! Sec footnote 7, .tltpra 
! ) JCSID Case No. ARB(AF)/0012, Aw-Ard of29 May 2003, replinted in Sp;tnish in 19 1CSlD Rev ... f.I .L.J. 158 

(~004). 
- Sec footnote I l, 3upra. 

Plama v. Bulgaria, 
RLA-26, p. 71 
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clau.\e. The extent of the favours to which Uw bendclary Commt'fltary to anfctu 9 und 10 
of that clause may lay claim will be determioed by the: 
actual favours extended by the graotin.g State to the: third StfJ~ of tit~ mrm-fatAfXU~d·lfalkm clauJt f flg4rdtng irs 
State. s.uf,jeC't·mtmer 

Article 9. Scope of rights under 
a most-favoured-nation clause 

1. Under a most- avoured-nalion clause tlie tieneficiar)j 
tate acqmres, for itself or for the benefit of persons or 

things in a determined relationship with it, illy those riglits 
M'hicli fall wifliin the limits of tbe su6Jecl-mafter of tlie 
claus_e. 

l. The beneficiary State acquires tbe rights under 
paragraph 1 only in respect of persons or tbings whicb are 
specified in the clause or implied from its subject-matter. 

only If tiiC: crarlflng SlateexttMJ to a third State truts.ent ~vvv. 
within fk timits ol ttte subjed-aatit:r of thlt dust. Tt!c COfl'ltllbaioa [cl Arbittalio~ dou 001 do«n it llClCCM4t)' 10 

U"ptnS 11. YifW Of!. lU t;ClletiJ q:utlliOll U 10 '!Vbftbf_r lhe 'I'OO$t• 

l. 1\c:. ltcodki&t)' State at• ui.res rig•ts under par... lllvowed·nation dau:;e C3l'l tlc-Vi:r' ru,-c the cfr'ee! or u~u.tin.c lo 
graph l i• ~ed of pcr.;oat or tkia;s ia a dtttrn:tiDed its M~eos tTN.tMftll ftl aoooPduee ... i.Ut lht gtatral ruJH or 
rellldMI!i~p "ltb lt Oily If 1bty: int.eroatiooal ....... becaulc- in !he ~ .. ~ the di'oct or the 

dause iJ ClJ'C'CS.Iy limitt4 10 .. all)' privilc~, favour o r immunity 
(G) beloec to t•• SIJDf ca&eaory of perso• or mtaes ~eh chhrt Coo.tractfDg Par1y ha$ aau:allr s~ntcd or mal 

as d)Oiit ID a dt(trlllloed relatlom;hlp • l lb a tldrd SCate bernftcr &"'ffl to tbc !IUb.)C'Cb ot cltinna o any oth.oot Sbto' , 
\dl ldl beotfte ff'OID tht ire~~tt.eat extended ro them by tile 
g.r-aatln; St. le •-' 

(6) haTe fltt U* rel.atiol)5hJp wilb the hJdei.ary n• MeN,;r. <1fJ• eft., p. 181. 
Stak as tlrle persoas a.t t~ rdured to ie ~•bpangrapb m A~l~lr'QidO!t 011 Co, t4N (PttlimiftHJ «JjNtltNI).. /ltdptt.rrJ 
(•) lane ~itlt ttll.t tllird SCate.. of 11/wl)' 19$2. T.C.I . .Rrpcm 19$1, p. 110. For the foe" ood 

otbet aspects or the case, sce Y~ ... 1970, ,·ol. 11, pp. 201 
:ar•d m. doe. A{CNA/21! a.no Ad<l. l, pam.. JO.JO. 

~ides JI,IZud !Jbclo .. ', ta4tbccomrocnto.ryturcto, ,;;, ~9~M!;'~t:.":.C.J~~:~'j:';.' 10. JW.,IMJII), llrtlg-

I LC Draft Articles 
on MFN, RLA-27, 
p.27 
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Hunpry or u auitodCI contrary to~ lnccrcaLt of the KJft&dom (12) The essence of the rule is that the bene6ciary or a 
by eollaboratint io the Gennan auack apim-t YutoslaYia. This most·favoured-oat.ion clause canoot claim from tbe 
cue •~ly dou ':lot ~~ jn with tbe provi~ns or the 1829 Trcacr. grattting State advantages of a kind other than that 
From tbc ~me tt follows that the .sh,powrteJl ~~ wrons '" stipulated in the clause For inuanoe if the most-favoured­
their opiojo~ that~ Collrtlbould. '= app.Jy tbc Oceree u bcioc oation clause promi~ most-[av~red-oation tre--.ollme:nt 
COillrary 10 •nternahonal pro<vblons. solely for fish. such treatment cannot be claimed uockr the 
(9) ~ding to ?ne source, ~~me autho.rity ~dsts.. same clause for meat.sw The granting State cannot ~ade 
fnr th,o. v- th• t ro.,.htc • ., ... ...,.,.,.,,1.--~ nhl•on....t '" t)..- : .. __ ._,:--.~--- · · -•-- - __ ---- - -----·-•!-- .. ---· ·: -'--tU. 

(11) The effect of the most-favoured-nation process is, 
by means of the provisions of one treaty, to attract those 
of another. Unless tilts process ts strtc y confine to cases 
where there is a substantial identity between the subject­
matter of the two sets o c a uses concerned, t e result tn a 
number of cases may be to impose upon the granting State 
obligations it never contem lated.133 Thus the rule follows 
clearly from the general principles of treaty interpretation~ 
States cannot be regarded as being bound beyond the 
obligations they have undertaken. 

obliptM>os it oever coot~at~ua Thus the rule rotlowt ;;p;;(y;;:~,k··.:~· J969~"';1.'"'u:'·P~7S:" d;.WA/CN.4J2ij: 
clearJy rrom the general principles of treaty interpretation. an~x 1), and artkles T, U and ~rr of the Genera] Apcemcnc on 
States cannot be regarded as being bound beyond the Tar1trs and Trade (GA1J, IJaJ•c l!uJrii~MIIll llMl S'f«~•d ~~ 
ob(ioatioos they have undertaken llftt!'"• vol. IV, op. -~'·· PP· %-? ao~ 21-~). NOtablt elf~rts are. • · be:l, made to fae•ht.te the 1deotiDcahon and eompv•soa or 

~Won~~~~~·~:t ~=f~Co~~~~~ !'lr .~be&ce~ •:;ro 
t.ttablishing: • Cu$1om' Co-opc:nUon Council (United N1tioos. 

- , - TrttnJ Suit,, vol. IS7, p.l29) and ttle Cc>n~lic>n oa the Nomeo-
u Judpnenl of 6 March lt$9 by the Surcme Coun or the dature for the Oa.ssi:6c:adOD or (l.oo.M In Customs TariJI's or 

~~lherlands (NttkrfiWbr l11rhpnJJJm.~W 196 , No.%. pp. 11 and I$ IXCJCmbct 19SO(/bld .• vol. 3-47, p. 127). 
,.. • . w Sec artidc 251 btlow, and commentary tbeuto. 

MeN'ait, up. c11., p. 302. n• Vl£fte\ 10< d t p 2&2: 
111 

Jbkl., P· 303. m Whh very. rar: ~ocpt·ioos, thc:re J$ no dau&e io modern 
lH Soe Y,Otbook .•• J91(}, vol. 11, p. 210, doe. A/CN.4/221 dOOC$ tbal 91'00'4 oot be rntriacd to a cuta.io \phcte of rdations. 

and Add.J, para. 68.. c.t;. oommc«e, embfi$.hmcnt and Jhipping. See article 4 above, 
•» /&hi., p. 211, doe. AJCN.4f'l28 and AcJd.l, para. 12. paras. (14) and (IS) or tbe.eomm~tary. 

ILC Draft Articles 
on MFN, RLA-27, 
p.30 
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CONVENTION 

l:NTRI': L E GouvERNEM£N'I' DE LA Rf:PUBLIQUE FRAN<;AISE I:T LE 

GOUVERNEAfENT D£ L' ILE M AURICE SUR LA PROTECTION DES 

1NVESTISSE.\1E."'l'S, SlGNt:E A PORT·LOUJS LE 22 MARS 1973 

Article 8. 

Pour les matieres rcgies par la presente Convention, les 
investissements des ressortlssants, societes ou autres personnes 
morales de l'un des Etats contractants bcneficient de toutcs les 
dispositions plus favorables que celles du present Accm·i} qui 
pourraient rcsulter de la legislation actuelle ou future de !'autre 
Etat contractant. 

Pour les matieres regies Qar la prcsente Convention autres 
que celles visees a I' article 7, les investissements des rcs:.ortis­
sants, societcs ou autres pcrsonncs morales de l'un des Etats 

contractants beneficient egalement de toutes les dispositions 
plus favorables que celles du present Accord qui pourraient 
r esulter d'obligations internationales deja souscrites ou qui 
viendraient a etre souscrites par cet autre Etat avcc le premier 
Etat contractant ou avec des Etats tiers. 

mon~tt-.s de l'un des Euts contractub bentficient de toutcf tes 
dispositions ph"' Favnnblcs que etolles du pr6sent Acco:·rl qui 
[l(lUrr::aient rCs.uHe.r de la tegi!la.Uon ae:tue!le Oil future de r:.utrc 
Rtat conlrartant. 

2our lc5 m.ttitru rigiu l.'lar la pr~~cn e convrl!!!_® :n1tres 
que eelles vl.s~es ~ )'article 7, tes investisscment.J dC$ re~:.ortis· 
S#nts. sociClCs ou 11utrc$ p'l'noonC$ ruorales de l'un des etatl 

France-Mauritius BIT, 
C-2, Art. 8 
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- 3 -

EXPOS~ DES MOTIFS 

M ESDAMES. M ESSIEURS. 

A l\tfaurice, les investisseurs franyaiS ooneticient de rac.oord de 
protection des investissement~ (API) signe Je 22 mars I rn3 et entre en 
vigueur le Is avril 1974. Cependant, cet API pr&~ente des miblesse.s, 
ootamment en ce qui conceme l'indemnisation de l'im'estisseur en c..a..'i 
d'ex-propriation_ n ne contient ni clause d'exception culturelle :ni exception 
a la liberte de tran .. 'ifert de capitaux en cas de difficultes de balance des 
paiements. Le. cham du realemcot des differcnds invcstisseur-Etat CS 

limitc uis uc !'accord resu se l'cxistcnce d'une clause 
o romissoirc clans le contrat d'invcstissemcnt Or, cooformement a 

r evolution du droit international des investisscments, la pr.uiquc 

conventionncllc fran9aisc a evoluc afio de pc:rmettrc aux invcstisscurs 
connaissant un prejudice du fait des agi.'i.~cments de l'Etat d'accucil de lcur 
investissement de rocourir a l' arbitrage international sur la base du 
con.'\<entement ex-prime par I'Etat dans I' APl C'cst done csscnticllemcn 
(!OUr mcttrc cct accord en conformitc avec l'cvolution de la rati uc 
convcntionnclle qu'unc renegociation a cte cngag6c avcc le gouvememcn 

aurice en ~005. 

Le preambult souligne la volonte des Panies de renforoer la 
cooperation economique et d' encourager les investissements nlciproques. 

Projet de Loi, R-4, p. 3 
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CONVENTION 
ENTRE LE GOUVERNEMENT UE LA Rl:PUBL IQUE FRAN((AJSE tT LE 

Gou v£RNEM£NT !>£ L ' ILE 1\IAu n •ce sun LA PRoTeCTION DES 

INVESTJSS£MEN'l·s , SIGNEE A PORT-LOUIS LE 22 MARS 1973 

33 H'i~) 

produits p3r le capital lnvesU ; le transfert de ce dernier 5'e1fec· 
tuc duns des conditions qui oe sauraicnt etrc moins favorables 
que ccHcs act.'OrdCes auN: lnvestissements des ressortissants. 
societCs ou autres personnt.s morales d 'un Etat tiers. 

Article 8. 

Pour les matieres rcgies par la presente Convention, les 
investissements des rcssortissants, societes ou autres per sonnes 
mora es de l'un des Etats contractants bcneficient de toutcs les 
dispositions plus favorables que celles du present Acco~· t] qui 
pourraient rcsulter de la legislation actuelle ou future de rautrc 
Etat contrac tant. 

Pour les matit~res regies par la prcsente Convention au tr es 
q ue celles visees a !'article 7, les investisscmen ts des rcs:,ortis­
sants, societcs ou autres pcr~onnc.s morales de l'un des Etats 

plus favorables que celles du present Accord qui pouna1ent 
r esulter d'obligations internationales deja souscl'ites ou qui 
viendraient a etre souscrites par cet autre E tat avcc le premier 
Etat contractant ou avcc des Etats t iers. 

Article tl. 

Pour res m11Ueres r6iics par la present e Convention. lcs 
iovcstissements des rt'MOrtissants, soci~tes ou autr{'S pcrsonnes 
mor:?lC.$ de J'un des Etat! eontrnetanlS bl:ruHlcl('.nt de toutcs les 
dispositions plus [avorablt!$ que cclles du present Acco;4 qui 
pourr:~;ient r~suller de Ja ~~~sl3!iQn actuelle ou future de l'a utrc 
E tat contraclant. 

Pour les matieres regles por la prCsente Convention 3Utre$ 
que ceHes vlsl!es t. J'a rliclc ? . es investlssemen~ des rc!~m'tls· 
snnts, soclOtes ou autres personnes rnorarestle 1'un de' Etab 

France-Mauritius BIT, C-2, 
Art. 8 
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choose betwea> broad cloclnnes or schools of~ « to conduct a h<a<kounl of 

atbtllal awards laking \'VIOUS posouons and 10 fall 111 bdund lhe numencal majanoy. 

S9. lbt Cust question for 1be Tnbu:ttal1s \\ helher tbt MFN f.W'O\'lSlOn in BIT Arucle l is in 

pnnaple apable of appi)'IJ!8 ., <hspul< seollemenl P"'' isions so as to modafy BIT 

Attide 10. 

60. Attide 3 COIUU!S pnl\'ISIOftS <XIOIIdani MFN lnalmenl bo<h 10 lft\<S,._ts (Article 

60. Article 3 contains provisions extending MFN treatment both to investments (Article 

3(1)), and to investors (Article 3(2)). The obligation is the same in each case.8 The 

entitlement is to treatment that is not less favourable than the State accords to its own 

nationals or companies or to investments of nationals or companies of any third State. 

In the resent case it is the entitlement of the investor that is relevant, because it is the 

treatment of the investor as a disputing.Party that is in issue. 
"(I ) TIItfolloo'"l __ ,..,........, . .......... o<-"dy.bc-.....t"a<tn"Y" 

'A"l .. lhc ...... ollltlc~ J. ,.,..,. l;. lhc ......... u&ablabo&.WiC'-.d"JO)---
ot• .,~,... rouo. ..... IIIOR' ,..,........, . ....... o.dllfl,dy. kctm.d 
~ n fl,~· ..... •---.otlrtdt J:n rr.ow.we-.un:st~~~t 

~dlt ...... ofn• ~..SOIIICY~~~p~~U.CIICr'l)'or a.d.or-o1~ 
___ ol..., l ...Se< ........... otpo<ld--·-... - ··-
.. art 8drot*d b ,~of •een-1 Of c-.urr-.1 t«W1C)'. pubic ..... ,...,..-... 01' _y ........... __ .... ,...__. • ._ .. _ol_)." 

Hochtief v. Argentina 
(ICSID), RLA-24, p. 16 
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to pl:ay m lbc bw otueatk~ :and Ul( JUttSptu.ddlcc ortlus Cowl. hO\\<"VC'l. wtut i~ tequi.red in UJ.c 

fir,..! p iXC' ra. a rorrvatKJn to :a tlcdararioo IU.Jde wtdcor Amcle 36(2) or the Statute IS lbat it 

~ou1d be m!upctcd in a manoo compattbJC' with tltC' cffd:t ~oua.hc by the IC'i.0\'1118 St~le ••100 

114. In this respect one must recall that this rinci le aoes not re uire that a maximum effecl 

be given to a text. It only exduaes inte retations which woula renaer the text meanin less, 

iWlien a meanmgfiifinte retation 1s ossio e. Thus, in a number of cases, the International Court 

of Justice, when interpreting agreements or treaties, has given a very limited effect to the text it 

had to construe. In the Aegean Sea Continental Shelf case, the Court decided that the agreed 

communique invoked by Greece did not give jurisdiction to the Court. It added that "it is for the 

two Governments to consider ... what effect, if any, is to be given to [this text] in their further 

efforts to arrive to an amicable settlement of the dispute."101 In three other cases, the Court had 

to interpret bilateral treaties providing for "firm and enduring peace and sincere friendship" 

between the Contracting States or using comparable formulae. It construed those provisions as 

fixing only an "objective in the light of which the other treaty provisions are to be interpreted 

and applied."102 

A"&NiltSf!JCOIItitW.•MISM/{(Of~f'\'. lUJ:key) , ICJ Keporn 19 / '&, p . ~,110S. 

AI111Mry Md Pm"CmirTum,. A.trmn•s UIIIJJd llgOJr.SJ .\km~Mo (!'!oCmeua '"· Uni1ed Sutt t of An:ttic.a), 
Menti:, Jud.pf':u, ICJ ~pont i9S6, p. 1361273, 0il Platfttrr.s (hlaaniehplblicorhMv. UnittdS1a1!i 
of Amrcri~. iCJ Re-porb 1996 cm. p Sld ~ 28. eo .. , COifCf"'in: « rir.lm q•l&lions Q{ rltlllhml OJJufO!'JU in 
C111r1i11al ltiO.tt~·.;, (Dp.bcutl: v. Fraooc). .h:.d:meo.tof4 ltme" 200$. tilll~J I. 

lO 
Cemex v. Venezuela 
(ICSID), RLA-52, p. 30 
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33 (474) 

CONVENTION 

&NtllE LJ:: GOOV£RN 8>leNT ue L,\ RtPtiBLJQUE FRMI~AlS& n LE 
Gou,•.£ItN.t~.n.&..TI D& t/ l t..& MAtJRICE sun I.-A rnoTtCTtoN DEs 
lNVESTISSElYlEN't"S, SICSb':E A PoRT· LOUJS L E 22 MAR.$ 1973 

Art icle 1••. 

L Au sens de la presentc Convention, 
nt.s » com_QTen(] tou tes les categori_e....,;s~~. 

mais non exclusivcment: 
- les biens meubles et immeublcs ainsi que tous autres droits 

reels tels qu 'hypotheques, droits de gage, etc., acquis ou consti· 
tucs en conformitc avcc la legislation du pays oil se trouve l'inves­
t isscment; 

- les droits de participation a des societes et autres sortes de 
p articipation ; 

- les droits de propricte industrielle, brevets d' invenlion, 
marques de fa br iquc ou de commerce, ainsi que lcs elements 
incorporels du fonds de commerce ; 

- lcs concessions d'cntreprises accord 6es par la puissance 
publique et notamment les concessions de recherches et d'exploi­
tation de substances minerd.lcs ; 

- toutes creanccs afferentes aux biens et droits ci-dcssus 
vises et aux prestations qui s 'y rapporten t. 

2. Sous reserve des d ispositions du paragraphe 2 de !'article 4, 
sont egalement soumis aux dispositions du present Accord, a 
compter de la date de son entree en vigueur, les investisse­
ments que les ressor tissants, socictes ou autrcs personnes 
morales de l'un des Etats contractants ont, en conformite de la 
legislation de l'autre Etat contractant , effectues avant cette 
date sur le territoire de ce dernier. France-Mauritius 

BIT, C-2, Art. 1 
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CONVEl\'TION 

ENTRE LE GOUVERNEMENT DE LA REPUBLlQ 1:: FRAN~AISE ET LE 

GoVV&RlliEM'£NT DE L' ILE 1\llAURICE SUR LA PROTRCTION DES 

lNVESTISSEMEN1'S, SIGNEE A PoRT-Loms L~ 22 MARS 1973 

Article 2. 

Lcs investis3ements aQpartenant aux r('ssortissantst socictes 
ou autres; personnes morales, de J'un d~es Etats contradants et 
situcs sur ]e territoire de !'autre Etatt lbeneficient de la part de 

Article 3. 

Le_~· . · tiss_~ ear n sur le tcrritoirc d'un des Etats 
eontractants par lcs ressorUssants: societes ou autrcs personnes 
morales de rautre Etat ne pcuvent faire l'objet d'expropriation 
quE~ pour cause d'utilite, publiquc. 

Arllcle 2. 

Lcs invcstissemcnts appartenant aux r cssortissants, sociCh~s 
ou nutres personncs moraies. de 1'un des Etats contractant.s et 
situes sur le territoire de !'autre Etal. Mnelicient de la part de 

France-Mauritius 
BIT, C-2, Art. 1 
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TRANS VALUE 
DATE DATE 

1..<2...0 - 21ll ' 1()0~'0 1-\ 

25.06 20 15 25 06 20 I5 

r8.07 20 I5

1

2lJ 07 20I5 
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(''"""' AM'Iut• qA 11<\-i l-'\11 .... . ,. : - ~~· 1 

"UuoJIIINu.l"'-.1 -( Ulh.lk") "" II'IIIIU'I1\ IIPN\I 111\\\fl\\10\ lll liOI~!I ~ •• t._,,..._, ,(),jll, , I u.ntlt! ~ .:1 I \"'·"' ~'~11\ 

t .W (tiH tnHI • 1111 
(; tl,\H\'< C. lli'C'4HTI AH~IINl TH llnJua....l <'till>' , tiA 
ro·~l:!~l.t)llll 1'f)"' I H !I H'"II IH II Y I ll( \I , t'I\O'U' 

TRANSACTION DETAILS 

Opening Balance 

IJlw.JrJ 1ansfe I· ' !51'' l2YST. Bi'\K 
CREATION SOCIETE INTERNATIONAL CIIAR GE DE 
DEVELOPPER L ANALYSE ADN DOlJTREMEPUICH CHRISTIAN 

Inward Transfer FTI5176N:lt-IJ.J B!\K 

DOUTREMEPUICH CHRISTIAN 

I 
""'"" T••""' "':,! ' '"""-LK I 

CREATION LABORATOIRE DOUTREtviEPUICH CHRISTIAN 

,-··-·· ........... ~' .......... ........ . -..,h ........... ~· ...... ···-·~·· ,_ ..... ' .... .. 
"_.,,,., ... , .. ._"'""" ,,_",.."'"' ., .. ,.,.,.,,~ IO<h ,,. 11 ..... .. I'~ I••• 'Ill••· H•'""'""'''•••t-lln >lnoo<t·lo ,w,.,..,,,., -'1\.lol("ol>ot 

':?..~:, ... ._,·::,~:::.:-:. •,·~~;:;,::;';':·,::~.·~~~~~~.:.;.·.,:l.~~.:-=~~7'1'tl'-.:-ll~l.,_,_ ~NI\ lt=~r ... :.;.j; I .:::.N. 

DEBIT 

i-,_ 

CREDIT BALANCE 
(-) l ndicates a debit 

0.00 

I 0(1.000.00 I 00 ,IJOO 00 

177,5T3.27 

I ()(f D0\1110 I 2 7 533.27 1 

Bank statements, 
C-13, p. 1-3 
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4,MCB 
tum:al Accoonl STATEME\T PII!M': I of I 

l"rt:R,ATIONAL ON/\ SEJlVICES IIOLDrN"O 
LTD 
C OADA.X CORPORA Tt: ADMI~ L TO 
61 11 t-t()()R 10\\ t;R Al l YUtRCJTY 
l'.fU~'I 
MAUitiTIL s HI 

A«UW1lNumbtt : -
C•.un:rw;y : lWl 
S" IC'Il'ICI'll 0.1..- : l 'n.JmOZIU~'lOI O•::!O.~Y.!OI• 
00 I ieni1 · 0 00 
()csplllt b Co& : \lA 
URN : CUil74Cl 

13 0512016 13'0St:W I(, Atunmt 1 rarufcr n t t11 34/V6BI- B'K 

DNA SERVICtS (MAURITIU l Lffi 

I VOS/'!016 110512016 O..twud Tran~fcr rTAH....,. 147t.Q n'K 
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'RFB ACCOUI\ T Cl OSl R · MR DOl REM I'OTCUTilRlSTI ~ 
( IUSang Balano; 

.. "' ......... . . ...... .... .., ..... __ ......... _ .. _l>_"""'"", ......... .,..,..r ___ ., __ ...... ~('il--_...,, .. ,.,.. .... 
• ,~~ .. --- \trln l)l:!(fl '!-·-- · n. ...... ,._ . ... ri!I>OIITIO) _'_' -(Wil)~,'QI.-11\o<W)o 

·~~~=':•':.~o:·::=:.:. .~l::.;~~~ ._, _ _... __ IUIN"""""~ 
-

43.61 1.72 22J,473.&4 

000 

0.00 

C-17(RfA)/Piece 17, Annex 5, 
p. 14 
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CASES 

oonnadicr the cond ngenr and non .. binding cha racur of me rhree Uuers of 

6 1. The Tribunal is consequently unable to accept as a valid denom­
ination of "investment", the unilateral or internal characterization of 
certain expenditures by the C laimant in preparation for a project of invest­
men . The only re erence made by the C laimant to die JT, in particUlar, 
Article II (2), is not to any extended definition of investment but to existing 
"investment" or investment in esse or in being, which is to be accorded "fair 
and equitable treatment". In the case under review, the Tribunal finds that 
the Claimant has not provided evidence of such an investment in being 
which qualifies for "full 2rotection and security." Failing to provide 
evidence of admission of such an investment, the C laimant's request for 
initiation of a proceeding to settle an investment dispute is, to say the least, 
premature. H owever, in finding the request to be unfounded, the Tribunal 

ourside rhe jurisdiction of ICSID :md beyond rhe compe rence of rhe 
Tribunal preclude whatevtr recoune r.he Claimant may have ar its disposa l 
to pursue its claim arising ou t of a comm~rcial, fina ncial o r other types of 
d ispUle. The Tribunal's conclusions arc declared to be wichout prejudice to 
any rights of action wh ich may be available: before ocher insUJlCcs, naliona l 
or i ntern:~tional, with the co nsent of the Parties, if requir~d. Mihaly v. Sri Lanka, 

RLA-36, p. 159 
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Dear Sir, 

PR(l\fE MlNJSTIC.R'S OFFICE 
REPUBLIC OF MAURiTIUS 

This Office has consulted different stakeholders, including the Forensic Science 
Laboratory and the Office of the Solicitor-General on the above proposal submitted by 
Prof. Doutremepuich in regard to the above project. 

Following vievvs received, ! am to inform you that we have no objection to the 
project. You may liaise vvith Prof. Doutremepuich accordingly. 

49 

The Managing Director 
Bo~rd of lnvosltnent 
10th Floor, Ono Calhedml S quare Building 
16 Juh~~s Koonig Street 
Port Louis Letter from Prime 

Minister's Office to Board 
of Investments dated 14 
October 2014, C-7 
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LAIOIIIATOIII:I o • H I MA TOt.OG I ! M t: OIC:O·L EOA L ! 
c C,tf1rll. ISO 9001-A.W~[16 17026 N"t~ t•30 (COFFtAC. Sedlon Uboratoif"u - Ponje dlspoBtbla a~;~t -w cotrac lt• 

Ooerru~ CHtUS TIAH oourRuU.PUIC H 

PAOFESSEUR 

!X P ! RT PliES lES TRI8 U No\UX 

MOMieur te Prem~r M inistre 
Sir Anerood JUGNAUTH 
Bureau du Premier Mlnis:tre 

8 

Cette creation de notre laboratoire a subi beaucoup de retard et nous sollicitons votre 

appui pour faire avancer ce projet. 

Nous sommes dans l'attente : 

de l'autorisation d'achat 'un terram a Rose Belle Business Par 

d' un global acceptance aupres du Ministere de la Sante, 

d'une modification de la loi DNA Identification ACT. 

Et surtout d'un soutien de votre gouvernement. 

Et surtout d'un soutien de votrt gouvernement. 

Nous seOOns ~s hOnor~s de vous rencontrer pourvous exposer, a\'eC le 801 et ses colaborneurs, 

le projel dans ces details. 

Je vous prle de crolrt, Monsieur le Premle., Mtnistre, i rel(pres,slon de 

considetation. 

Professe 

~1-43 • ....,_,.die la R6pubi1Que CS 51&38 33073 SffiOEAUX Cedex 
T IU 0$$7 22 03 03- fAX 05 57 22 04 O• 

Letter from Claim ants to Prime 
Minister dated 21 October 2015 
C-17(RfA)/Piece 17, Annex 8, p. 
102 (pdf) 
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Way Forward 

• e approval for the acquisition of 2 Arpents of land at BPML is still awaited. Once the 

BOI processes the application and PMO approves the acquisition, the promoter will apply 

for a land and bu ilding permit from the relevant authority and begin construction of the 

laboratory, 

• Currently, according to the DNA identification Act only the Forensic Science Laboratory is 

eligible to collect DNA samples for legal purposes. Hence, an amendmen to tne DNJ~; 

Identification Act is needed to cater for a private DNA laboratory to carry out DNA sampling 

and analysis in Mauritius 

• The promoter has expressed a keen interest to meet with officials of the Prime Minister's 

Office for further discussions on potential avenues of collaboration between the laboratory 

and Mauritius. 

Identification Act 1s oeeded to cater for a private ONA laboratory to carry out ONA sampling 

and analysis in Mauritius 

• The promoter has expressed a keen interest to meet '.Vith offtcials ol the Prime Minister's 

Office for further discussions on potential avenues of collaboration between the laboratory 

and Mauritius. 

E-mail from the 801 to the 
Claimants forwarding a brief on 
the DNA Project sent to the PM, 
1 0 August 2015, C-37, p. 3 (pdf) 




