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Doutremepuich v. Mauritius (Jurisdiction)

The Tribunal must decide two issues:

|, Has Mauritius given its consent to arbitrate claims of French
investors under the France-Mauritius BIT?
= |s there jurisdiction ratione voluntatis?

. Have the Claimants made a protected investment in
Mauritius?
= Is there jurisdiction ratione materiae?
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An objection to jurisdiction ratione voluntatis is more
fundamental than an objection to jurisdiction ratione materiae

The objection relating to the MFEN clause is about the existence
of the alleged consent, whereas the investment issue is about
the scope of the alleged consent.
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|. The Tribunal lacks jurisdiction ratione voluntatis

A. International jurisdiction requires strict proof of consent

B. The Claimants have no standing to invoke the France-Mauritius BIT

C. An MFN clause alone cannot create jurisdiction

D. The MFN clause in Article 8 of the France-Mauritius BIT does not extend to investor-

State claims arising under the Treaty

1. Dispute resolution provisions are autonomous and severable from the basic treaty
2. The gjusdem generis rule does not support the Claimants’ interpretation of Article 8
3. The Claimants’ interpretation of the MFN clause fails under Article 31 of the VCLT

4. The Claimants’ interpretation of the MFN clause fails under the effet utile rule
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|.A. International jurisdiction requires strict proof of consent

§14  JURISDICTION, COMPETENCE AND PROCEDURE, 1951—1954

prestige of this jurisdiction—since nothing undermines confidence in the
process of international adjudication so quickly and completely as the
feeling that international tribunals may assume jurisdiction in cases not
really covered by the intended scope of the consents given by the parties.
1t is semetimes urged that because international jurisdiction is limited by
the necessity for consent, and this limitation is a severe one, there is every
justification for giving the maximum scope to any given cansent that it can
be made to bear—a sort of principle of caveant profeventes. States, it may be
said, enjoy the benefit of the fact that their subjection Lo international juris-
diction is limited by their own consent: therefore the onus is on them to
miake sure that their consents do not cover more than they are intended to
cover and are so framed that their limits are unmistakable. This is a

what 1s required, if injustice is not to be done to the one party or the otﬂer,
18 I}either restricted nor liberal interpretations of jurisdictional clauses, but
strict proof of consent.

CORSCNL was myen, and whether 1t COVErs INe QIspuic. L s 15 PuLLiig iL 1ess
high than it can be put: strictly, jurisdiction ought only to be assumed if it
is quite clear that the parties have agreed to its exercise in relation to the
dispute before the tribunal—that is to say that they have expressed them-
selves n such terms, or performed such acts, or have otherwise so conducted
themselves, that (whatever they may subsequently have professed or may
now contend) the view that they did #ot consent cannot, in law, be recon-
ciled with the term used, or the acts performed, or the behaviour mani-
fested. It is only too easy in this matter for international tribunals to pay
lip-service to the principle of consent and to profess only to assume juris-
diction by the consent, express or implied, of the parties, while adopting
an interpretation of what is involved by consent, and more particularly of
what matters are covered by a particuiar consent, such that, in practice, a
jutisdiction is assumed going well beyond what was intended to be con-
ferred—or which was not intended to be conferred at all. To sum up—
whar i required, if injustice is not to be done to the one party or the sther,
is neither restricted nor liberal interpretations of junsdictional clavses, but
strict groof of consent,

(b) Consent by inference. Apart from those cases where there is genuine
ambigaity of terminology, or where some inherent ndeterminacy is in-
volved (e.g. by reason of difficulties of classification in relation to the

Fitzmaurice, RLA-8, p. 514



LALIVE

Doutremepuich v. Mauritius (Jurisdiction)

|.A. International jurisdiction requires strict proof of consent

QUESTIONS OF MUTUAL ASSISTANCE (JUDGMENT) 204

respondent State has, through its conduct before the Court or in relation
to the applicant party, acted in such a way as to have consented to the
jurisdiction of the Court (Rights of Minorities in Upper Silesia ( Minority
Schools), Judgment No. 12, 1928, P.C.IJ., Series A, No. 15, p. 24).
62. The consent allowing for the Court to assume jurisdiction must be
certain. That is so, no more and no less, for jurisdiction based on forum
prorogatum. As the Court has recently explained, whatever the basis of
consent, the attitude of the respondent State must “be capable of being
regarded as ‘an unequivocal indication” of the desire of that State to
accept the Court’s jurisdiction in a ‘vol v and indisputable’ manner™
( Armed Activities on the Tervitory of the Congo ( New Application: 2002 )
{ Democratic Republic of the Congo v. Rwanda ), Jurisdiction and Admis-
sibility, Judgment, LCJ. Reports 2006, p. 18; see also Corfu Channel

62. The consent allowing for the Court to assume jurisdiction must be
certain. That i1s so, no more and no less, for jurisdiction based on forum
prorogatum. As the Court has recently explained, whatever the basis of
consent, the attitude of the respondent State must “be capable of being
regarded as ‘an unequivocal indication’ of the desire of that State to
accept the Court’s jurisdiction in a ‘voluntary and indisputable’ manner”

ceraaChatiasn ety W S Gasuy & ket waanedr praopfous Tl surisa il e e s
of the Court to entertain a case upon a consent thereto yet to be given or
manifested by another State to file an application setting out its claims
and nviting the latter to consent to the Court dealing with them, without
prejudice to the rules governing the sound administration of justice.
Before this revision, the Court treated this type of application in the same
way as any other application submitted to it: the Registry would issue the
usual notifications and the “case” was entered in the General List of the
Courl. It could only be removed from the List if the respondent State
explicitly rejected the Court’s jurisdiction to entertain it. The Court was
therefore obliged to enter in its General List “cases”™ for which it plainly
did not have jurisdiction and in which, therefore, no further action could
be taken: it was consequently obliged to issue orders so as to remove
them from its List (see Treatment in Hungary of Aircraft and Crew of
United States of America { United States of America v. Hungary ). Order
of 12 July 1954, L.CJ. Reports 1954, p. 9: Treatment in Hungary of
Afrcraft and Crew of United States of America {United States of

Case Concerning Mutual
Assistance in Criminal Matters
(ICJ), RLA-3, p. 204
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106, It may be comest to assat. a5 the Respondent does,™ that dus to particular lustanical 111.  The statement made in the previous paragraph is definitive. Even in the case of a dispute

hatrman mreate mifiwance the mile iz that thar ok cattla thaie dicnnieaz in canit The saveantion o

circumstances the Bolivanan Reoublic of Venezuela. like some other Latin Amenican countries.

110. It is also an unquestionable fact that the basis for arbitration is consent.” There cannot
be an arbitration, national or international, ad hoc or institutional, before ICSID or any other

entity that administers arbitration proceedings, if the parties do not agree to arbitrate.

111.  The statement made in the previous paragraph is definitive. Even in the case of a dispute
between private citizens, the rule is that they must settle their disputes in court. The exception is
that, only if they agree, they may resolve their dispute through arbitration. If this is true in the
ambit of private law, it is even more so when a State is involved, because when a State submits

to arbitration proceedings, it is waiving the possibility of resorting to its own courts.

- . : * Société Quast Afrieatug des Bétons Indusmials v. Repubire of Senegal (ICSID Case No. ARBE 1), Award
Seee Report of the Exsclive Dissctors o the Comvention an the Selenses of lnvestuent Dispates befreen dated 25 February, 1935, 14 09,
Swtes wmd Natiomls of Otber States, 18 Mareh, 1963, ("Consent of the parties is the cornersions of the
Jurisdiction of the Cenie. Consent fo jurisdietion must be in writing and cacs given rannot ba withizsmm ¥. S Lether from Brandes to the Tribmmal dated 10 Jammary, 2011 at pp. 4-5; Brandes’ presentation at the
‘Hearing om 13- 16 Movember, 2000 at pp. 43 and 124

unilarerally (Armicle 23(17).7.

31 32

Brandes v. Venezuela
(ICSID), RLA-10, pp. 31-32
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between private ciizens, the rale 1s that they must settle thew disputes i court The excephion s
that, coly if thew agres, they may resolve their dispute throngh arbitration. If this is trae in the
ambit of private law. it is even more so when a State 15 involved. bacause when a State submits

to arbrtration proceedngs, 1t 15 warving the possibility of resorting to 1ts own courts.
112,  Asexpressed in a well-kmown award:

“Article 25 of the ICSID Convention is by no means an exception to the law of the lmd. Ir

113. Even if there 1s no requirement that consent to ICSID arbitration should have any
characteristic other than to be expressed i writing in accordance with Article 25 of the
Convention. 1t 15 self-evident that such consent should be expressed in a manner that leaves no
doubts.

from the conclusions amived at by those mibunals with respect to the specific marter at issue
here

Socidrd Quest 4f1came der Biroms Industriels v. Republic of Semsgal (IC SID Case No. ARB/EL), Award
dared 25 February, 1928, 54 .00

Sse Lemer from Brande: to the Tribunal dated 10 Fanuary, 2011 ar pp. 4-5; Brandes” presencarion at the
Hearmg on 15-16 Movember, 2010 az pp. 43 and 124,

32

Brandes v. Venezuela (ICSID),
RLA-10, p. 32
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Menzier Mididle East and Africa S ot Aviotson Handling Services Imdernatsomal Lad « Merezien Mubdle Easd amd Africa S A ot dviation Hamslling Sorvices Intermatiomal Lid ¢
Rigutdiue du Semeyal Repuatiliuon i Seber'peal
(Afflaive CIRIN ARBAIN2 1) iAffisire CIRIN ARBAIS DI

Semtence Sentemow

ctoon pos la négle. Aunsa, be Tribunad arbiral sdhére sun conclusions des tribomasiy. arbstraus

130. Premiérement, le Tribunal arbitral constate que le consentement du Sénégal qu’alléguent les
Demanderesses, n’est pas expres, clair et non-équivoque. Or, selon le droit international en
général, et selon I’arbitrage d’investissement en particulier, un Etat souverain ne peut pas
étre assujetti a une juridiction internationale sans son consentement clairement exprimé et
non-équivoque. Cette exigence découle du respect de la souveraineté des Etats et du principe
qu’en matiere de droit international, le consentement des Etats a I’arbitrage est I’exception,

et non pas la régle. Ainsi, le Tribunal arbitral adhére aux conclusions des tribunaux arbitraux
suivants :

paragraphes gui suivenl. 1 et s [ 1 il ou méene |a I dos dviTérends. Cetse

dhilrn-dm o eabson de s péncraliid of de som Bbellé, ne peut pas &ire considinde comine
130, Prematromsent, ke Tribunal sthiteal constate que lo consentement di Séndgal gu'allégoent ko wn conscmtoment actised, cxpets et noa-dyaivoque i 1" arbitrage

Dhemandonosses, 0" esl pas ox pris, clair € son-tquivogue. Or, wion lo drod smernakxonal oo

péndral, of weion 1 e 4 n ier, um Etat ne peul pas. « Articke I

Etre assugciti 4 une b samn sonl i ol T rditem it ol ha mstow Ly s fanamines

mi=dgquinvogue. Cette exigence découle du respent de la souveramend des Flans adumumga:

pu’en muatitre de droat semational, le des Eiats b 'arbntrage ot I'exception, L Enexmic SIS KN SIS :::MM;“?:“-“I:‘M

Menzies v. Senegal (ICSID),
RLA-2, pp. 40-41
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of the contracting partics as cxpressed in the text. To go beyond those bounds would be to act imternational wibunal’s jurisdiction or on the basis of scis “conclosively estsblishing” such
nitra vives. consent ™ What is not permissibie is to presume @ stale’™s consent by reason of the stale’s failure

o pronctively disovow the tritmnal's junsdiction. Non-consent 15 the default mle; consent 15 the

173, The Vienma isclf " L the foundational role of State g A . . & i A
iy ra exception. Esiablishing consent therefore requires affinmative evidence. Bul the impassibility of
comsent in the low of freatios. The Convemtion emnlovs the wom “eonsent™ no frarer than (7

175.  This basic rule was often recalled by the International Court of Justice, as in particular in
the Ambatielos case’"” as well as in the Monetary Gold case.” Against this background, it is not
possible to presume that consent has been given by a state. Rather, the existence of consent must
be established. This may be accomplished either through an express declaration of consent to an
international tribunal’s jurisdiction or on the basis of acts “conclusively establishing” such
consent.””' What is not permissible is to presume a state’s consent by reason of the state’s failure
to proactively disavow the tribunal’s jurisdiction. Non-consent is the default rule; consent is the
exception. Establishing consent therefore requires affirmative evidence. But the impossibility of
basing a state’s consent on a mere presumption should not be taken as a “strict” or “restrictive”
approach in terms of interpretation of dispute resolution clauses. It is simply the result of respect
for the rule according to which state consent is the incontrovertible requisite for any kind of
international settlement procedure. This was already established by the Permanent Court of
International Justice in the famous Lotus case of 1927°* and further recalled by the ICJ in the
case of the Aerial Incident of July 27, 1955°* as well as in the East Timor case of 1995."** What
is true of the very existence of consent to have recourse to a specific international dispute

; . . ; . 125
resolution mechanism is also true as far as the scope of this consent is concerned.”

Daimler v. Argentina
(ICSID), RLA-1,
pp. 69-70
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CONVENTION

ENTRE LE GOUVERNEMENT DE LA REPUBLIQUE FRANCAISE ET LE
GOUVERNEMENT DE LILE MAURICE SUR LA PROTECTION DES
INVESTISSEMENTS, SIGNEE A PortT-Louis LE 22 MARS 1973

Article 9.

Les accords relatifs aux investissements i effectuer sur le
territoire d’'un des Etats contractants, par les ressortissants,
sociétés ou autres personnes morales de Vautre Etat contractant,
comporteront obligatoirement une clause prévoyant que les
différends relatifs a ces investissements devront étre soumis,
au cas on un accord amiable ne pourrait intervenir a bref délai,
au Centre international pour le réglement des différends relatifs
aux investissements, en vue de leur réglement par arbitrage
conformément a la Convention sur le réglement des différends
relatifs aux investissements entre Etats et ressortissants d’autres
Etats.

SRR TRd Ve EELE PR BN B LL PLSILANL S LLIUILE w3
empéchs ou 31 est ressortissant d'un des dewux Exats, les nomi
nations seront failes par le membre le plas ancien de la Cour
gqui n'est ressortiszant d'aucun des deux Etata,

ol e es Bt contsats sen icdent izemen. e France-Mauritius BIT, C-2,

les dérisions du fribunal sent obligatoires pour les Etats

Art. 9
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ARON BROCHES
I the host Staterefuses to give consent to the jurisdiction of the Centre after having

been asked to do so by a national of its treaty partver, the latter State eould
-3 sl il Frsn e mawwsr cnnt Se ahlioation nnder the treatv and, :Iﬂl&l State

umber lof" investment protection treaties go a step farther and do require the
wotate togive consent to ICSID arbitration (in many cases also conciliation) at

uest of the investor. The typical provision found in the Netherlands treaties
as follows: |

ntracting Party in the territory of which a national of the other Contracting Party makes or

0 make an investment shall assent to any demand on the part of such national to submit, for
on or arbitration, to the International Centre for the Settlement of Investment Disputes

d by the Convention of Washin iSp
C gton of the 18th March, 1965, ise i
swith that investment’.14 15 s

Lt the host State refuses to give consent to the jurisdiction of the Centre after having
been asked to do so by a national of its treaty partner, the latter $tate could
demand that the former carry out its obligation under the treaty and, if that State
persists in its refusal, have recourse to such remedies as may be ava,ilz?.ble .under _Lhe
treaty or other rules of international law binding on the parties, n:.Lcludmg
arbitration which is provided for in most investment protection treauies. The
above-quoted provision would not, however, by itself, enable the investor to
institute proceedings before the Centre. A request to t}}at effect would presumably
be rejected by the Secretary-General of the Centre since the _absence of the host
State’s consent, a crucial requirement of the Centre’s juridiction, would be clear

on the face of the request?®.

.
- A - e ds

14 Broches, CL-37, p. 65
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110 JUDGMENT OF 22 VII 52 (ANGLO-IRANIAN OIL C0.)

the United Kingdom in conjunction with the Treaty of rg3q
between [ran and Denmark. There could be no dispute between lran
and the United Kingdom upon the Iranian-Danish Treaty alone.

The United Kingdom alse put forward, in a quite different
form, an argument concerning the most-favoured-nation clause.
If Denmark, it is argeed, can bring before the Court questions as
to the application of her 1934 Treaty with Iran, and if the United
Kingdom cannot bring before the Court questions as to the applica-
tion of the same Treaty to the benefit of which she is entitled under

not be in the position of the most-favoured nation. The Court needs
only observe that the most-favoured-nation clause in the Treaties
of 1857 and 1903 between Iran and the United Kingdom has no
relation whatever to jurisdictional matters between the two
Governments. If Denmark is entitled under Article 36, paragraph 2,
of the Statute, to bring before the Court any dispute as to the
application of its Treaty with Iran, it is because that Treaty is
subsequent to the ratification of the Iranian Declaration. This can
not give rise to any question relating to most-favoured-nation

treatment.

0 INVOKE 115 OWN ITeaty of I057 O I003 Wilh Ifan, It cCannot
rely upon the [ranian-Danish Treaty, irrespective of whether the
facts of the dispute are directly or indirectly related to the latter
treaty

The Court must, therefore, find in regard to the Iranian-Danish
Treaty of 1934, that the United Kingdom is not entitled, for the
purpose of bringing its present dispute with Iran under the terms
of the Iranian Declaration, to invoke its Treaties of 1857 and 1903
with Iran, since those Treaties were concluded before the ratification
of the Declaration ; that the most-favoured-nation clause contained
in those Treaties cannot thus be brought into operation ; ani that,
consequently, no treaty concluded by Iran with any third party
can be relied upon by the United Kingdom in the present case.

Anglo-Iranian Co. Case (ICJ),
RLA-7, p. 110
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100  JUDGMENT OF 22 VI 52 (ANGLO-IRANIAN OIL Go.)
Compa 3 tt ites a br h of the pri Im:plt“-‘. nri prart e of
law  which

her  treaty ith aes Tian

The Court cannot accept this contention. It is obvious that the
term fraités ou conventions used in the Iranian Declaration refers
to treaties or conventions which the Party bringing the dispute
before the Court has the right to invoke against Iran, and does not
mean any of those which Iran may have concluded with any State.
But in order that the United Kingdom may enjoy the benefit of
any treaty concluded by Iran with a third party by virtue of a
most-favoured-nation clause contained in a treaty concluded by
the United Kingdom with Iran, the United Kingdom must be in a
position to invoke the latter treaty. The treaty containing the most-
favoured-nation clause is the basic treaty upon which the United
Kingdom must rely. It is this treaty which establishes the juridical
link between the United Kingdom and a third-party treaty and
confers upon that State the rights enjoyed by the third party. A
third-party treaty, independent of and isolated from the basic
treaty, cannot produce any legal effect as between the United King-
dom and Iran : it is res inler alios acta.

fi.be‘l‘re t) fﬂ‘j? ll Cul lm [T(‘p-gbctwct.nlana,ld
20

Anglo-Iranian Co. Case (ICJ),
RLA-7, p. 109
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103. In the present case, it is clear that the Contracting Parties’ consent to arbitrate expressed in
Article 8 of the Treaty is limited. The Contracting Parties explicitly agreed in this provision
that they would consent to arbitrate disputes arising out of a certain and limited number of
articles of the Treaty. The Tribunal is therefore of the view that, under the Treaty. the

Contracting Parties have not provided their consent to arbitrate disputes arising out of any

104. The arbitral jurisprudence cited above confirms that where there is no consent to arbitrate
certain disputes under the basic Treaty, an MFN clause cannot be relied upon to create that

consent unless the Contracting Parties clearly and explicitly agreed thereto.

include a third sub-paragraph in Article 3 which reads as follows:

3(3) For avoidance of doubt, it is confirmed that the treatment provided for
in paragraphs (1) and (2) above shall apply to the provisions of Articles
1 ta 11 of this Agreement.

106. In the present Treaty. such a paragraph was not included. A review of treaties concluded by

the UK shows that, where the scope of the dispute settlement provision is limited, there is

“ Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No. ARB/03/24, Decision on Jurisdiction,
8 February 2005, CL-37, para. 212.

26

A11Y v. Czech Republic, RLA-
38, p. 26

co
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that it does not seck to import consent to arbitration in the present case from ano

thereby rendenng it mapplicable 1o Article 8 as is the view preferred in the attached dissenting 3 &
concluded by Venezuela with a third State ™

opimon.

106, The question which has to be answered is whether Venezuela has given its consent to inte
103, Artacle 3(3) of the Barbados-Venemcla BIT is almost identscal to the United Kingdom Model BIT

(2008), the only difference being that in the UK Model Treaty Anticle 3(3) starts with the words

105. It is now for the Tribunal to determine how Article 3(2) impacts the provisions of Article 8 on

arbitration for disputes with Barbadian investors in the BIT at hand.

settlement of disputes between an investor and a State. The Tribunal agrees with the Respondent
that the MFN clause cannot serve the purpose of importing consent to arbitration when none exists

under the BIT between Barbados and Venezuela.® It also appears that the Claimant is arguing

that it does not seek to import consent to arbitration in the present case from another BIT

concluded by Venezuela with a third State.®

dispiite settlement provisions oaly through the operation of Amicle 3(2) of the Treaty. provisions of this Article”, makes such submission of disputes to international arbitratio
“Investment” as such has no procedural nghts, therefore Amicle 3(1) is without relevance for the to the conditions specified in paragraphs (1) and (2) of Article 8. These conditions deter
jpurpose of the Tribunal’s mgquiry mto its junsdiction. arbitration fonmm to which a dispute can be submitted, either ICSID, the ICSID Additiona
or arbitration under the UNCITRAL Rules. Yet, the fact remains that Article 8(4) expr

105, It is mow for the Tribunal to determine how Article 3(2) impacts the provissons of Article 8 on X Lo P B .
‘ ‘ (2) worpn Lo Contracting Parties’ overall “unconditionzl consent” to international arbitration. Wene

settlement of disputes between an investor and a State, The Tribunal agrees with the Respondent
that the MFN clause cannot serve the purpose of importing consent to arbitration when none cxsts
under the BIT between Barbados and Vencrueln*! 1t also appears that the Claimant is arguing

given in Article § onc consent to international arbitration, not three different comsent
ICSID arbitration, one to BCSID Additional Facility arbitration and one to ad foe arbitrati
UNCITRAL Rules). That consent covers three different arbitral fora (ICS1D, Additional
UNCITRAL) under the conditions specified in Article &

Venezuela US v. Venezuela
(PCA), RLA-22, pp. 35-36

©
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of Iran’s Declaration of concent to IC) jurisdiction, while the two UK treaties (the “hasic designated fonm. Aceording to this logic, the Claimant may not yet bave standing to raise any
i s
treaties”) did nac, MEFN asguments at all batore the Tribunal. This raises a = saificant impediment to the Clamant’s

2 explaining why it lacked jusisdiction o the UK's MFN.basad laims. the Cours attempts to bypasa the 18-moenth provise. Hewever, this impediment might be susmounted by the

204. In the present matter, of course, Argentina’s consent to international arbitration is
contained within the same instrument as the MFN guarantees giving rise to some of the
Claimant’s jurisdictional arguments. But the physical location (external instrument versus within
the same treaty) of a State’s consent to a particular type of dispute resolution does not eviscerate
the requirement, stressed by the ICJ, that the State must have consented to the particular type of

dispute settlement in question before the claimant may raise any MFN claims before the

designated forum. According to this logic, the Claimant may not yet have standing to raise any
MFN arguments at all before the Tribunal. This raises a significant impediment to the Claimant’s

attempts to bypass the 18 month prow so. However, this 11nped1ment mlght be surmounted by the

.

Bomnd condition procedent ko arbitration
Tribural Beense o dissegand the i
{azrman-. Argcnlln:

article deal with parti ive '-m.whi!‘g. graph (4) sets out 3 s‘se.nlM'F\

a trahunal must bevie jorisdio mnund.ﬂlh::l: s treaty in order for o o mant to inveke the MEN clause of
thast treaty and therchy reach the more fav Llnbl:pm\huu T'a comparstor meaty.

Daimler v. Argentina (ICSID),
RLA-1, pp. 82-83

20
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an MFN clmse containing this phrase could be applied to international

arbitration proceedings withou! discounting the explicit territonial kmitaton
upon the scope of the cluase ™

396. ‘Through its interpretation of the ordinary meaning of the text of Article 4(5) of the BIT, the
Tribunal thus concludes that the MFN dause does not apply prima facie 10 the dispute

scttlcmicn t mechanism.

397, This coaclusion is comforted by an isterpretation of the object and purpose of Article 4(5] of
the BIT. The ohject and purpose of he BIT's MFN clause & to grant protected investors the

398. As the question here is one of jurisdiction, it must be stated quite firmly that the Tribunal has to
determine its jurisdiction under the conditions of the BIT by application of the rule of
compétence-compétence, but that this does not authorise the Tribunal to use the MFN clause to
create a jurisdiction that it does not possess to begin with. In other words, consent has to be

exchanged first, under the conditions stated in the BIT, before the Tribunal can even discuss the

scope of the MFN clause.

create s jurisdiction that it does not possess to begin with. b other werds, consent has te be
exchanged first, under the conditions stated in the BIT, before the Tribunal can even discussthe
scope of the MFN clause.

399, This analysis reinforces the Trbunal® view that the MFN clause in Article 4(5) of the BIT does

ot apply w the dispute setilement mechanisme

Hi0). Howewer, the Tribunal nuoees that, conrary w many other BITs, the MFN dause bere bs included
in the same article as the dispute settlement provision, which alse includes both substanive
profectons (against a vielation of the standard of FPS — Full Pretection and Secunty — and

ST-AD v. Bulgaria (PCA),
RLA-23, p. 99

(o]



LALIVE

Doutremepuich v. Mauritius (Jurisdiction)

|.C. An MFN clause alone cannot create jurisdiction

The MEN Clause in Investmient Arbitration 107

The claimant, by relying upon an MFN clause in respect of a jurisdictional
matter, is in essence asking the mibunal to declare that it is entitled to the more
favourable ‘treatment’ represented by the term: of a third treaty dealing with
the jurisdiction of the tribunal that is to be constituted in the event of a dispute
sname nnder that third reare. A declarstion 1 8 remedv (or 3 secondanr

before the standing offer is even invoked by the putative claimant. The MEFN
clause does not automatically incorporate the terms of a third treaty into the
basic treaty. It secures the treatment afforded by the host state to investors with
the requisite nationality under a third treaty for the benefit of investors with the
requisite nationality under the basic treaty. The more favourable treatment
must be identified and then compared with the treatment afforded to the
particular claimant. The claimant must assert a right to more favourable
treatment by claiming through the MFN clause in the basic treaty. It can only
do so by instituting arbitration proceedings and thus by accepting the terms of
the standing offer of arbitration in the basic treaty. At that point an arbitration
agreement between the claimant and the host state comes into existence.
And the existence of that arbitration agreement is critical to the viability of
the arbitration regime envisaged by the investment treaty. For instance, it

B - T e e e
agreement between the claimant and the host siatc comes nto cxisience.
And the existence of that arbitration agreement is critical to the viability of
the arbitation regime envisaged by the investment treaty, For instance, it
is essential to the application of the New York Convention on the Recognition

Douglas, RLA-17,
p. 107

e
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Article 9

Disputes between an Investor and a Con-
tracting Party

1. Any dispute arising directly from an in-
vestment between one Contracting Party and
an investor of the other Contracting Party
should be settled amicably between the two
parties to the dispute.

2. If the dispute has not been settled within
three months from the date on which it was
raised in writing, the dispute may, at the
choice of the investor, be submitted:

(a) to the competent courts of the Con-
tracting Party in whose territory the in-
vestment is made; or

(b) to arbitration by the International
Centre for Settlement of Investment Dis-
putes (ICSID), established pursuant to
the Convention on the Settlement of In-
vestment Disputes between States and
Nationals of other States, opened for sig-
nature at Washington on 18 March 1965
(hereinafter referred to as the “Centre”),
if the Centre is available; or

(c) to any ad hoc arbitration tribunal
which unless otherwise agreed on by the
parties to the dispute, is to be established
under the Arbitration Rules of the United
Nations Commission on International
Trade Law (UNCITRAL).

3. An investor who has submitted the dis-
pute to a national court may nevertheless
have recourse to one of the arbitral tribunals
mentioned in paragraphs 2(b) or 2(c) of this
Article if, before a judgment has been deliv-
ered on the subject matter by a national court,
the investor declares not to pursue the case
any longer through national proceedings and

withdraws the case.

4. Any arbitration under this Article shall,
at the request of either party to the dispute,
be held in a state that is a party to the Con-
vention on the Recognition and Enforcement
of Foreign Arbitral Awards (New York Con-
vention), opened for signature at New York
on 10 June 1958. Claims submitted to arbi-
tration under this Article shall be considered
to arise out of a commercial relationship or
transaction for purposes of Article 1 of the
New York Convention.

5. Each Contracting Party hereby gives its
unconditional consent to the submission of a
dispute between it and an investor of the
other Contracting Party to arbitration in ac-
cordance with this Article.

6. Neither of the Contracting Parties, which
is a party to a dispute, can raise an objection,
at any phase of the arbitration procedure or
of the execution of an arbitral award, on ac-
count of the fact that the investor, which is
the other party to the dispute, has received an
indemnification covering a part or the whole
of its losses by virtue of an insurance.

7. The award shall be final and binding on
the parties to the dispute and shall be exe-
cuted in accordance with national law of the
Contracting Party in whose territory the
award is relied upon, by the competent au-
thorities of the Contracting Party by the date

indicated in the award.
Finland-Mauritius BIT,
C-3,Art. 9
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31 In considering furiher the Indian contentions described in para-
graph ¥, supra. 2 convement point of depanture will be the question
mentiored in sub-paragraph (o) of paragraph 30 because, in the pro-
cecdings before the Court, ihis question assumed almaost more promi-
nence in the Indian arguments than any other. Furthermore, it involves
a point of principle of great general importance for the jurisdictional
aspects of this—or of any—case This contention is o the effeet that
since Indin, in suspending overflights m February 1971, was not invoking
any vight that night be afforded by the Treaties, bt was scling owside
them on the basis of a general principle of inlernational law. “thercfore™
the Ceuncil, whose junsdiction was derived [Tom the Treaties, and which
was entitled 1o deal only with matters arising under them, must be in-

32. To put the matter in another way. these contentions are essentially
in the nature of replies to the charge that India is in breach of the Treaties:
the Treaties were at the material times suspended or not operative, or
replaced.—hence they cannot have been infringed. India has not of course
claimed that. in consequence, such a matter can never be tested by any
form of judicial recourse. This cofitention. if it were put forward, would
be equivalent to saying that gquestions that prima facie may involve a
given treaty, and if so would be within the scope ofits jurisdictional clause,
could be removed therefrom at a stroke by a unilateral declaration that
the treaty was no longer operative. The acceptance of such a proposition
would be tantamount to opening the way to a wholesale nullification of
the practical value of jurisdictional clauses by allowing a party first to

purport to terminate, or suspend the operation of a treaty, and then to
declare that the treaty being now terminated or suspended, its jurisdic-
tional clauses were in consequence void, and could not be invoked for
the purpose of contesting the validity of the termination or suspension,
——whereas of course it may be precisely one of the objects of such a clause
to enable that matter to be adjudicated upon. Such a result, destructive
of the whole object of adjudicability, would be unacceptable.

tional cluuses were in conseguence void. and could not be invoked lor
the purpose of contesting the validity of the rerminaion or suspension,
-whereas of course it may he prectsely onc of the objects of suwch a dause

Appeal relating to the
Jurisdiction of the ICAO
Council (India v. Pakistan),
RLA-25, p. 64
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the baSIC tre aty 211. The decision in Ceskoslovenska Obdchodni Banka, A.S. v. The Slovak Republic™ is not

relevant. The case concerned a clause in a specific contract ("Consolidation

212.  1In the Tribunal’s view, the lack of precedent is not surprising. When conchiding a
multilateral or bilateral investment treaty with specific dispute resolution provisions,
states cannot be expected to leave those provisions to future (partial) replacement by

different dispute resolution provisions through the operation of an MFN provision,

" ICSID Case No. ARB/97/4, Decision on Jurisdiction of 24 May 1999, reprinted in 14 ICSID Rev.-F.1.L.J. 250
(1999},

68

unless the States have explicitly agreed thereto (as in the case of BITs based on the UK
Model BIT). This matter can also be viewed as forming part of the nowadays
generally accepted principle of the separability (autonomy) of the arbitration clause.
Dispute resolution provisions constitute an agreement on their own, usually with

interrelated provisions.

unless the States have explicitly agreed thereto (as in the case of BITs based on the UK

Model BIT). This matter can also be viewed as forming part of the nowadays Plama V. BUIgaria'
generally accepted prineiple of the separability (autonomy) of the arbitration clause.
Dispute resolution provisions constitute an agreement on their own, usually with RLA-26| pp- 67-68

interrelated provisions.

(o]
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the baSiC treaty decision, Actually, the Siemens decision illustrates the danger caused by the manner in

which the Maffezini decision has approached the question: the prineiple is retained in
the form of a "string citation" of principle and the exceptions are relegated to a brief
examination, prone to falling soon into oblivion (Decision, at paragraphs 105, 109 and

120).

227. For the foregoing reasons, the Tribunal concludes that the MFN provision of the
Bulgaria-Cyprus BIT cannot be interpreted as providing consent to submit a dispute
under the Bulgaria-Cyprus BIT to ICSID arbitration and that the Claimant cannot rely
on dispute settlement provisions in other BITs to which Bulgaria is a Contracting Party

in the present case.
DL Y AULLILL OO UGAULIG WV UW OV UL 1ba LD I OO RUUWLL WAOU Laud, L
Respondent affirms that it would not have approved the purchase of Nova Plama by
PCL. Under Bulgarian law, and, in particular, Aricle 5(1) of the Bulgarian
Privatization Act, the obtaining of Bulgaria's consent to the investment by such
misrepresentation vitiates Bulgaria's consent so that there is no valid investment under

the ECT and consequently no ICSID jurisdiction under that treaty.

229.  Asthe Arbitral Tribunal has already stated, in paragraphs 126-130 of this Decision, the
Respondent's allegation of misrepresentation by the Claimant does not deprive the
Tribunal of jurisdiction in this casc. Nevertheless, these assertions by the Respondent

are serious charges which, the Tribunal will have to examine on the merits.

230. In its Reply. the Respondent reserved the right, should the Tribunal sustain its

.
Jurisdiction, to raise an objection relating to whether the Claimant's investment was Plama V' Bu'garla!
made in accordance with law, given the alleged misrepresentation. The Tribunal, RLA_26 p 72
' -

consequently, joins the issue of misrepresentation to the consideration of the merits of

the case.

]
I

(98]
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effect of the "public policy considerations” is that they take away much of the breadth

of the preceding observations made by the tribunal in Maffezing.
222, In Maffezini the tribunal pointed out:

It iz clear, in any event, that a distinction has 1o be made berween
the legitimate extension of rights and benefits by means of the
aperation of the clause, on the one hand, and disruptive treaty-
shopping that would play havoc with the policy ebjectives of

underlving specific treaty provisions, on the other hand. {ld.)

223. The present Tribunal agrees with that observation, albeit that the principle with
multiple exceptions as stated by the tribunal in the Maffezini case should instead be a
different principle with one, single exception: an MFN provision in a basic treaty does
not incorporate by reference dispute settlement provisions in whole or in part set forth
in another treaty, unless the MFN provision in the basic treaty leaves no doubt that the

Contracting Parties intended to incorporate them.

present.

225, Whilst the Tribunal has not relied on it since the parties have not been in a position to
include it in their pleadings, the Tribunal notes that the foregoing considerations are in

line with the recent award in Salinf v. Jordon.

226, In light of the foregoing review, the Tribunal need not examine the decisions in
Técnicas Medioambientales Teemed v. United Mexican States™ and Siemens AG v.

The Argentine Republic’™ as both decisions are partially bused on the Maffezini

.
Plama v. Bulgaria,
= See footnote 7, supra
® ICSID Case No. ARB(AFNO0, Award of 29 My 2003, reprinted in Spanish in 19 1CSID Rev-F.1L 1 158 -
' -

(2004).
* Sce footnote 11, supra.
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Report of (ke Interastional Law Commiscion on its thirtieth session 7

clause. The extent of the favours 1o which the beneficiary Commeniary fe articles 9 and 10

of that clause may lay claim will be determined by the

actual favours extended by the granting State to the third ~ Seope of lhe most-favoured-nation clause regarding its
State, subject-marter

Article 9. Scope of rights under
a most-favoured-nation clause

1. Under a most-favoured-nation clause the beneficiary
State acquires, for itself or for the benefit of persons or
things in a determined relationship with it, only those rights
which fall within the limits of the subject-matter of the
clause.

2. The beneficiary State acquires the rights under
paragraph 1 only in respect of persons or things which are
specified in the clause or implied from its subject-matter.

anly if the granting State extends to a third State trestment 7"
r The Comemission [of Arbitration] does net deem it nocesary io
wililn e Emh '5 the subjeck-madter of the chonse. Axpress o view on the general question as te whether the most-
1 The bencficiary State acquires rights under pars-  favourcd-nation clause can never have the effect of assuring 1o
1 in respect of persons or things in a determibed  it: beneficiaries treatment In accovdance with the general rules of
relationship with it enly If they: international law, becawse in the present cise the effect of the
- clauce is expressly limited to “any privilege, favour or immunity
(@) belong to the sume category of persons or thiBgs  yhich cliber Contracting Parly has wua::, granted or may

i ;

a8 those in a determined relationship with a third State  pereafter t to the sub) o cits any other State”, -
THEL e o e e e e T e SUR I e o g A8 ILC Draft Articles
granting State and

(4) have the same relationship with the benefic M MeMair, gp.. oit., p. 287,
Sdate 05 the persons and things referred to in subparagra) B4 Anglo-Iranian Ol Co, case (Pull'mi'w{ aégvfbﬂ}- Judgment M F N R LA 2 i
22 Rely IP52, LC.J. Reports 1552, p. 110, the fincis and —
(#) have nith that third State. g{&c: GSP{CH of the case, s;:’g' ;?Mp... J‘D?ﬂ,o:-ol.til. PP %1 on ] ’
and 205, doe. AJCNA/228 and Add.1, paras. 10-30,
111

03,
ST T The Ambatielas case (meriis @ ab;[ﬁwrm 1 arbirrare), Judp-
3 A 18 Seg artiches 11, 12 and |3 below, and the commentary thereto,  ment of 19 May 1953, L.CJ. Reperes 1953, p. 10, p
2 .
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Yearbook of the Internationnl Law Commizdon, 1978, vol. II, Part Twe

Hungary of an d,gmnmlylolhe! terests thclﬂ:gdn {12) The essence of the rule is that the beneficiary of a
byeolhboﬂlln;! the German attack against Yugoslavia. This  most-favoured-nation I.ause cannot claim from the
asc surcly does not fi the pn:miinna of the 1829 Tlenl_ granting State advantages of a kind other than that
om the preceding that the shipowners are Wrang in - gyjnylaied in the clause. For instance, if the most-favoured-
their opinion that the Couw 1d not apply the Decree as bein nation clanse promists most-favoursd-nation treatrent
contrary to international I provisions. = Pe

. " A . ., solelyforfish, such treatment cannot be ¢ Enlmcd ader the
[9) Aomu-dmg m cme sonrue, “some authunty e:usts same |m;gf rnga “Th gr rm 53;3:::5 not md.e

(11) The effect of the most-favoured-nation process is,

by means of the provisions of one treaty, to attract those
of another. Unless this process is strictly confined to cases
where there is a substantial identity between the subject-
matter of the two sets of clauses concerned, the result in a
number of cases may be to impose upon the granting State
obligations it never contemplated.!3® Thus the rule follows
clearly from the general principles of treaty interpretation.
States cannot be regarded as being bound beyond the
obligations they have undertaken.

it never plated 18 Thus the rule follows repof " Fear boo& B, doc ' A/CNA2I3,
dnrl)'fcm the general pri ',.' f treaty inter nex 13, and artic] &51' 1 ndxll‘lntP Gnm J:Ipwmenl
States cannot be regarded as being bound beyond the TalnEs nd'i‘tsd e (GA” T'l' &m’ !mrsmm md'.i‘ d Doci-
ngonsmvhveund rtaken. JM 1o S PR 30 900 JEA0), Poabis oty ate
ucts by set u-ul‘rms ndu.rd he urpnae iﬁ:
? m?]’ “S“P onventlol m Jew 950 .
mmmmmmm £ Costors o Co-opml:on Couneil (Unied Natios, | LC D ft Art I
o T o & Marh 199 by e s o of e 10 b i e ra ICIES
Netherlands (Nederfandse Jurlsprudentie 1962, No. 2, pp. 18 and {5 December 1950 (ibid.. vol. 347, p. |

19). ] Sec article 29 below, and © wnmmry ther
0 MeNaie, op. cit., p. 302 loe. cir., p. 282. M FN RLA-27
W Jbid, p. 303, o o on ' !

With very rare ump:m there s no cleuse in modern
¥ M"tl‘--- 1970, vol. I, p. 210, doc, AJCN.4/228 Ilmu that wouﬁ t be restricted 10 a certain s phr_ro ol’ relations,

"B,
elp) 1 . pars. commerce, e hlnhmun and shipping. Sec article 4 above,
W 7 8 Jhid, p. 201, doe. AJCN.4/22% and Add.1, para. T2, pum (14) and (15) of the commentary, p %
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CONVENTION

ENTRE LE (GOUVERNEMENT DE LA REPUBLIQUE FRANCAISE ET LE
GOUVERNEMENT BFE LILE MAURICE SUR LA PROTECTION DES
INVESTISSEMENTS, SIGNEE A Porr-Lovis LE 22 MARs 1973

Article 8.

Pour les matiéres régies par la présente Convention, les
investissements des ressortissants, sociétés ou autres personnes
morales de I'un des Ftats contractants bénéficient de toutes les
dispositions plus favorables que celles du présent Accord qui
pourraient résulter de la législation actuelle ou future de !autre
Etat contractant.

Pour les matiéres régies par la présente Convention autres
que celles visées & larticle 7, les investissements des res:zortis-
sants, sociétés ou autres personnes morales de l'un des Etats

contractants hénéficient également de toutes les dispositions
plus favorables que celles du présent Accord qui pourraient
résulter d'obligations internationales déja souscrites ou qui
viendraient 4 étre souscrites par cet autre Etat avec le premier
Etat contractant ou avec des Etats tiers.

morzles de Fun des Fiats contractants bénélicient de loutes les
dispositions plus Faverables gque celles du présent Aecord qui
pourraient résuller de la 1égislation artuelle au future de Fiutve

Etat contractant. 141
Pour les malidres régies par In présente Conventlon autres ra nce- au rl Ius
que celles visdes & Tarticle 7, les investizsements des rec:ortis ]
sants, socléils ou aulres personnes morzles de l'un des Etats
C-2,Art. 8
A ] .
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i

EXPOSE DES MOTIFS

MESDAMES, MESSIEURS,

A Maurice, les investisseurs francais bénéficient de I'accord de
protection des investissements (API) signé le 22 mars 1973 et entré en
vigueur le 1¥avril 1974. Cependant, cet API présente des faiblesses,
notamment en ce qui concerne I'indemnisation de 1'investisseur en cas
d’expropniation. Il ne contient ni clause d'exception culturelle ni exception
a la liberté de transfert de capitaux en cas de difficultés de balance des
paiements. Le champ du réglement des différends investisseur-Etat est
limité puisque 1'accord présuppose [I'existence d'une clause
compromissoire dans le contrat d'investissement. Or. conformément a
I'évolution du droit international des investissements, la pratique
conventionnelle francaise a évolué afin de permettre aux investisseurs
connaissant un préjudice du fait des agissements de I'Etat d"accueil de leur
investissement de recourir & I'arbitrage international sur la base du
consentement exprimé par I'Etat dans I'APL C'est donc essentiellement
pour mettre cet accord en conformité avec I'évolution de la pratique
conventionnelle qu'une renégociation a été engagée avec le gouvernement
de Maurice en 2005.

Le préambule souligne la volonté des Parties de renforcer la
coopération économigue et d’encourager les investissements réciproques.

Projet de Loi, R-4, p. 3
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CONVENTION

ENTRE LE GOUVERNEMENT DE LA REPUBLIQUE FRANCAISE ET LE
GOUVERNEMENT DE L'ILE MAURICE SUR LA PROTECTION DES
INVESTISSEMENTS, SIGNEE A Porm-Louss 1e 22 Mars 1973

33 (476)
produits par le eapital investi ; la transfert de ce dernier s'effec
tue dans des conditions qui ne sauraient étre moins favorables

que celles accordées aux investissements des ressortissants.
sociétés ou autres personnes morales d'un Etat tiers

Article 8.

Pour les matiéres régies par la présente Convention, les
investissements des ressortissants, sociétés ou autres personnes
morales de l'un des Etats contractants bénéficient de toutes les
dispositions plus favorables que celles du présent Accoril qui
pourraient résulter de la législation actuelle ou future de {"autre
Etat contractant.

Pour les matiéres régies par la présente Convention autres
que celles visées & Yarticle 7, les investissements des ressortis-
sants, sociétés ou autres personnes moraies de l'un des Efats

plus favorables que celles du présent Accord qui pourraient
résulter d'obligations internationales déja souscrites ou qui
viendraient &4 étre souscrites par cet autre Etat avec le premier
Etat contractant ou avec des Etats tiers.

Article 8.

Pour les matléres régies par la présente Convention, les
investissements des ressortissants, sociétés ou autres personnes
morzles de I'un des Etats contractants bénéficlent de toutes les ngn
dispositions plus favorables gque cclles du présent Aecord aui France_Maurltlus BlT C_2
pourraient résulter de la législation actuelle on future de \'autra ’ ]
Eiat contractant.

Pour les matiéres régies par la présente Convention autres Ar't 8
que celles vistes d Yarticle 7, les investissemenls des rosiortis- .

sanls, soclélés ou aulres personnes morales de 'un des Etals
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choose between bromd doctrines or schools of thought, or 10 conduct a head-count of
arbitral awards taking various positions and to fall in behind the numerical majority.

Vi he MEN ¥ le i

%9,  The first question for the Tribunal is whether the MFN provision in BIT Article 3 is in
principle capable of applying to dispute settlement provisions so as to modify BIT
Asticle 10.

60. Article 3 contains provisions extending MFN treatment both to investments {Article

60. Article 3 contains provisions extending MFN treatment both to investments (Article
3(1)), and to investors (Article 3(2)). The obligation is the same in each case.® The
entitlement is to treatment that is not less favourable than the State accords to its own
nationals or companies or to investments of nationals or companies of any third State.
In the present case it is the entitlement of the investor that is relevant, because it is the

treatment of the investor as a disputing party that is in issue.

“ia) The f g shall more p . though not exch . e docmed “sctiviry™
ﬂuﬂwwmu{mkl graph 2: the i e and
of an imvestment. The following shall more partic ul.l?) though not cxclusively. be deemed
“meatment ke Bavourable” within the mesnng of antcle 3 keas Bavourable nacasuscs that
affect the purchase of raw materials and other inputs. energy or flcl, o means of production
or oporation of any huinllhnullﬂmulmﬂu.lnmﬂdtmwdtm Measurcs
that are adopted for ressons of micrmal or exiernal secarity or poblic order, pubbic health o
emsorality shall not be devmmed “reatment less favourable” within the meansng of sticke 3.7

Hochtief v. Argentina
(ICSID), RLA-24, p. 16

2
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to play i the law of treaties and the jurisprudence of tos Counrt, however, what 16 required an the

first place for a reservation 1o a declaration made under Asticle 36(2) of the Statute is that i

should be mierpreted in a manner compatible with the effect sought by the reservang State w00

114. In this respect one must recall that this principle does not require that a maximum effect
be given to a text. It only excludes interpretations which would render the text meaningless,
when a meaningful interpretation is possible. Thus, in a number of cases, the International Court
of Justice, when interpreting agreements or treaties, has given a very limited effect to the text it
had to construe. In the degean Sea Continental Shelf case, the Court decided that the agreed
communiqué invoked by Greece did not give jurisdiction to the Court. It added that “it is for the

two Governments to consider ... what effect, if any, is to be given to [this text] in their further

22101

efforts to arrive to an amicable settlement of the dispute. In three other cases, the Court had

to interpret bilateral treaties providing for “firm and enduring peace and sincere friendship”
between the Contracting States or using comparable formulae. It construed those provisions as

fixing only an “objective in the light of which the other treaty provisions are to be interpreted

: 5102

and applied.

Aegaai Sex Captinemal Shel(Gresce v 1inkey), [U) Reports 1975, p 44,7 108

Milisary and Pavawlitory devviries i and agamst Ncarague (Nicaragea v. United States of America).
Meritz, Jodgment, IC] Repocts 1986, p. 136 273, O Plagbr =piblic of Tran v. Uinited States
of Amesica), ICT Reports 1996 (I0. p 8149 2E; Case comcerming cermm gue: L
crimiinal matters, (Dabouts v France). Judgment of 4 hme 200

Cemex v. Venezuela
(ICSID), RLA-52, p. 30
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B. The Claimants’ pre-investment expenditures do not
amount to an investment
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CONVENTION

ENTRE LE GOUVERNEMENT DE LA REPUBLIQUE FRANGAISE ET LE
GOUVERNEMENT DE L'ILE MAURICE SUL LA PROTECTION DES
INVESTISSEMENTS, SIGNEE A Porrt-Louis te 22 uars 1873

Article 1°.

1. Au sens de la présente Convention, le terme «investisse-
ments » comprend toutes les catégories de biens notamment,
mais non exclusivement :

— les biens meubles et immeubles ainsi que tous autres droits
réels tels qu'hypothéques, droits de gage, etc., acquis ou consti-
tués en conformité avec la législation du pays ol se trouve l'inves-
tisscment ;

— les droits de pariicipation & des sociétés et auires sortes de
participation ;

— les droits de proprieté industrielle, brevets d’invention,
marques de fabriqgue ou de commerce, ainsi que les ¢léments
incorporels du fonds de commerce;

— les concessions d’enlreprises accordées par la puissance
publique et notamment les concessions de recherches et d'explol
tation de substances minerales;

— toutes créances afférentes aux biens et droits ci-dessus
visés et aux prestations qui s'y rapportent.

2. Sous réserve des dispositions du paragraphe 2 de l'article 4,
sont également soumis aux dispositions du présent Accord, a
compter de la date de son entréc en vigueur, les investisse-
ments gque les ressortissants, soci¢tés ou autres personnes
morales de 'un des Etats coniractants ont, en conformité de la
législation de l'autre FEtat contractant, effectués avant cette
date sur le territoire de ce dernier.

France-Mauritius
BIT, C-2, Art. 1
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CONVENTION

ENTRE LE GOUVERNEMENT DE LA REPUBLIQUE FRANGAISE ET LE
GOUVERNEMENT DE LILE MAURICE SUR LA PROTECTION DES
INVESTISSEMENTS, SIGNEE A Port-Louis LE 22 MARS 1973

Article 2.

Les investissements appartenant aux ressortissants, sociétés
ou autres personncs moraies, de 'un des Etats contractants ¢t
situés sur le territoire de l'autre Etat, bénéficient de la part de

Article 3.

Les inveslissements réalisés sur le territoire d’un des Etats
contractants par les ressortissants, sociétés ou autres personnes
morales de I'zuire Etat ne peuvent faire I'objet d’expropriation
que pour cause d'utilité publique.

— France-Mauritius

Les investissements appartemant aux ressortissants, sociétés BlT C_2 Art 1
ou autres personnes moraies, de P'un des Etats contractants et ’ ' i

4—1 situds sur le territoire de lauire Etat, bénéficlent de la part de



LA L

1V E

Doutremepuich v. Mauritius (Jurisdiction)

IIl.LA. The Claimants have failed to show that they have made an

Cuppornt -\:nllx STATIEMENT I'M-: ol 1
H—
- IIIP-\II‘\.'-'.U;I“- ﬂ\‘il n:l:l:l‘l‘\l:[]ll“ = “l"l“l‘l"'luh :III'"I““.”.“.I
;|:III IP: DOk TOWER A CYBIERCITY - IIH\
TRANS VALUE TRANSACTION DETAILS DEBIT CREDIT BALANCE
DATE DATE (-) Indicates a debit
Opening Balance (.00
194052015 [ 20052015 | Inward Transfer FT13139VDYST BNK 100, 00000 10000000
CREATION SOCIETE INTERNATIONAL CHAR GE DE
DEVELOPPER L ANALYSE ADN DOUTREMEPUICH CHRISTIAN
25062015 | 25/06.2015 | Inward Transter FT15176N3M34 BNK 100,000.00 177.533.27
DOUTREMEPUICH CHRISTIAN s
RD8AO72013 | 2907 2015 | Inward Transfer FT15209PBSSW BNK 100.000.00 207.533.27
CREATION LABORATOIRE DOUTREMEPUICH CHRISTIAN
| | ‘
Bank statements,

C-13,p. 1-3
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Lvcs : ‘
[ = Current Account STATEMENT. Fage: | af |
Aocount Number - _
ISTERNATIONAL DNA SERVICES HOLDING ;:‘ll&:;:l‘l D ' :'l-.l:u:-ll:‘ 2016 b 20
0 40N CORPORATE ADMIN LTD Frchgig i
oTH FLOOR TOWER A | CYBERCTTY {;’;ﬂ""h(“" T
MAURITIUS '
13/0572016 | 13/05/2016 | Account Transfer FT16134ZV6BEK BNK 41.611.72 22347384
[DNA SERVICES (MAURITIUS) LTD
13/0522016 | 13/05/2016 | Outward Transfor FTAFO4414769 BNK 22347384 0.00
'RFB'ACCOUNT CLOSURE MR DOUTREMEPUICH CHRISTIAN
Closing Balance 0.00

C-17(RfA)/Piece 17, Annex 5,
p. 14
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CASES 159
contradicr the contingent and non-binding character of the three Letters of

61. The Tribunal is consequently unable to accept as a valid denom-
ination of “investment’, the unilateral or internal characterization of
certain expenditures by the Claimant in preparation for a project of invest-
ment. The only reference made by the Claimant to the BIT, in particular,
Article II(2), is not to any extended definition of investment but to existing
“investment” or investment iz esse or in being, which is to be accorded “fair
and equitable treatment”. In the case under review, the Tribunal finds that
the Claimant has not provided evidence of such an investment in being
which qualifies for “full protection and security.” Failing to provide
evidence of admission of such an investment, the Claimant’s request for
initiation of a proceeding to settle an investment dispute is, to say the least,
premature. However, in finding the request to be unfounded, the Tribunal

outside the jurisdicrion of 1CSID) and beyond the comperence of the
Tribunal preclude whatever recourse the Claimant may have at its disposal

to pursue its claim arising out of a commercial, finandal or ather rypes of
dispute. The Tribunal’s conclusions are declared to be without prejudice ta

L .
any rights of action which may be available before other instances, narional M h I S L k
or international, with the consent of the Parties, if required. I a V' rl a n a ]
RLA-36, p. 159
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S e
PRIME MINISTER'S OFFICE
REPUBLIC OF MAIIRITIUS

1137180 V9
14 October 2014

Diear Sir,

This Office has consulted different stakeholders, including the Forensic Science
Laboratory and the Office of the Solicitor-General on the above proposal submitted by
Prof. Doutremepuich in regard to the above project.

Foliowing views received, | am to inform you that we have no objection to the
project. You may liaise with Prof. Doutremepuich accordingly.

The Managing Director

Board of investment

10™ Fleor, One Cathedral Sguars Building
16 Jules Koenig Street

. Letterfrom Prime
- Minister’s Office to Board
of Investments dated 14
October 2014, C-7
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LABGRATOIRE D'HEMATOLOGIE MEDICO-LEGALE
« Corlifid |50 BI0T — Accrédité 17026, N*1.1430 (COFRAC) Section Laborataires = Poriée dispanible sur www cafrag fra

ssssssssss

Monsieur le Premier Ministre
Sir Anerood JUGNAUTH
Bureau du Pramier Ministre

Cette création de notre laboratoire a subi beaucoup de retard et nous sollicitons votre
appui pour faire avancer ce projet.

Nous sommes dans I'attente :

- de l'autorisation d’'achat d’un terrain a Rose Belle Business Park,

- d’un global acceptance auprés du Ministére de la Santé,

- d’'une modification de la loi DNA Identification ACT.

Et surtout d’un soutien de votre gouvernement.

de Fautorisation d'achat d'un terrain d Rose Belle Business Park,
= d'un global acceptance auprés du Ministére de la Santé,
= d'une modification de 1 loi DNA Identification ACT,
Et surtout o un soutien de votrs gouvernement.

MNous serions trés honorés de vous rencontrer pour vous exposer, avec le BO| et ses colaborateurs,

v e s e e -ELLET from Claimants to Prime
Minister dated 21 October 2015
s s C-17(RfA)/Piece 17, Annex 8, p.
st 380, e 102 (pdf)

considération.

(o]
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Way Forward

o The approval for the acquisition of 2 Arpents of land at BPML is still awaited. Once the
BOI processes the application and PMO approves the acquisition, the promoter will apply
for a land and building permit from the relevant authority and begin construction of the
laboratory,

« Currently, according to the DNA identification Act only the Forensic Science Laboratory is
eligible to collect DNA samples for legal purposes. Hence, an amendment to the DNA
Identification Act is needed to cater for a private DNA laboratory to carry out DNA sampling

and analysis in Mauritius

e The promoter has expressed a keen interest to meet with officials of the Prime Minister's
Office for further discussions on potential avenues of collaboration between the laboratory
and Mauritius.

EMLJIAIT L LRSI RN SR T S0 PRI L SRS 8 R S
|dentification Agl is needed to cater for a private ONA laboratary to camy out DNA samaling

and analyais In Mauritius

L
« Tne promoter has expressed a keen interest to mesl with officials of the Prime Minister's E- ma I | from the BOl to the
Office for further discussions on patential avenues of collaboration batwaan the laboratory . * i
Claimants forwarding a brief on

the DNA Project sent to the PM,
10 August 2015, C-37, p. 3 (pdf)

o





