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INTRODUCTION

1. In his treatise on the ICSID Convention, ProfesShristoph Schreuer remarks on
the trouble with trying to rationalize a defeathe party that lose’s.The exercise is “often]]
futile,”? as moral convictions may blind — and may do ssuich an extent that the party
disregards reason. Indeed, as the present cass,shere are parties who will not (or cannot)

accept a defeat and move on, no matter what loggwidence had supported the adverse ruling.

2. In the early 2000s, the “Bridgestone/Firestdrgroup unveiled a new corporate
initiative.* The initiative was “extremely aggressiveyivolved peppering competitors with
legal claims? and — accordingly — it should have been implementiith care and appropriate
diligence! But, in the event, the group paid no heed tatites of decorum. It threatened a
competitor groupwith an unresearcheand unfounded clairtf asserted the claim in Panama

without evidentiary suppot; and then, when it lost and was given a chancke atovaeview 12

! SeeC. Schreueet al, THE ICSID CONVENTION: A COMMENTARY (2d. ed. 2009), Art. 52, { 34Rited in Letter
from Panama to the Tribunal, 26 June 2017, p. 3).

2 C. Schreueet al, THE ICSID CONVENTION: A COMMENTARY, Art. 52, 1 342.

3 SeeRFA, 1 17;Ex. C-10, BS Entities’ Notice of Riverstone Trademark Oppos, USTPO (3 Dec. 2003), 11 7,
9, 15;Ex. C-015Q BS Litigants’ Complaint (Opposition Proceedin§)April 2005), p. 3.

4 SeeThird Kingsbury Stmt. , 1 6.

5 Ex. VP-0005 Special 301 Review Public Hearing, pp. 64-8%5t9 Hearing(Day 1), Tr. 314:16—20 (Kingsbury).
6 SeeMemorial, 1 2;RFA, 11 16-20.

7 See generall2019 Hearing(Day 4), Tr. 912:17-913:17 (Jacobs-Meadw&lA-0092, Rpt. to U.S. Congress:
Trademark Litigation Tactics (April 2011), pp. 1B-1

8 SeeEx. R-0033 Memorandum, J. Lightfoot (12 Jan. 2005), p. h (dovember 2008ridgestonesent a standard
‘reservation of rights’ letter to thelaintiffs . . . .”) (emphasis addedjee also id(“Bridgestone Corporation,
Bridgestone Brands, and Bridgestone Licensing 8esvcollectively, ‘Bridgestone’) . . . . Muresadrirade, L.V.
International, and Tire Group of Factories (collely, ‘Plaintiffs’) . . . .”); RFA, note 16 (“L.V. International and
Tlire Group] belong to the same business group aedé, called the ‘Luque Group™).

9 Ex. C-0013 Demand Letter (3 Nov. 2004) (“Without undertakangountry-by-country analysis . . . .2019
Hearing (Day 1), Tr. 297:5-21 (Kingsbury).

10 See2019 Hearing(Day 1), Tr. 143:11-18 (Panama’s counsel).

11 CompareEx. C-015Q BS Litigants’ Complaint (Opposition Proceeding)Xpril 2005), p. 2vith Ex. R-004Q
Opposition Decision (21 July 2006), p. 2ée alsd&Second Lasso de la Vega Rpf114-22.

122019 Hearing(Day 2), Tr. 549:15-21 (Lee). - .
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the group revealed that it “understood that [ithsl[very unlikely to succeed . . 13" To act with

such abandon was reckless, as the Panamanian Su@ant found?

3. The Bridgestone group party line is that this fimglis incomprehensible; at the
hearing, Claimants argued repeatedly that it igotissible to understand® But this argument
is plainly a case of Professor Schreuer’s phenomesmthe Supreme Court judgment at issue is
both sound and within the pale. It is logical tnface, accords with thexpedienteconforms to
Panamanian law, has analogues in other countriéand carries out State obligations pursuant

to international treatie®$. It simply does not amount to a breach of the TPA.

4. Claimants’ argument to the contrary rests uporagertion that the Bridgestone
group “simply [was] exercising [its] legal rightshringing trademark opposition
proceedings . . .1® But this assertion is akin to describing the grewguerilla tactics in the
present proceeding -e-g, the thre& and assertich of manifestly frivolous claims, the
attempted use of the U.S. government as “musgéith& insults and public muckrakirgthe

open rebellion against Article 27 of the ICSID Cention?* and the tactical creation of

13 SeeMemorial, 1 43.

14 SeeEx. R-0034 Supreme Court Judgment (28 May 2014), p. 17.

15 See, e.gReply, 11 2(d), 2(e)2019 Hearing(Day 1), Tr. 56:12—-15 (Claimants’ Counsel).

16 See generallfirst Lee Rpt.; Second Lee Rpt

17 See, e.gRLA-0224, McCARTHY, 8§ 1:10 (5th ed. 2018), p. 2birst Jacobson Rpt, 11 25-30.

18 SeeRLA-0120, Paris Convention for the Protection of IndustRabperty, WIPO (28 Sept. 197%x. R-0007,
TPA, Arts. 15.1.5, 15.1.1First Jacobson Rpt, 11 38-66Second Jacobson Rpt.{ 50.

19 Memorial, 1 94;see also id. 1 25(p), 113, 19RFA, 11 3, 30, 56Reply, 11 2(e), 23, 93, 11Ex. C-0032
2015 Special 301 Public Hearing Stmt. of BSAM (2bF2015), p. 3.

20 Compare, e.gNotice of Arbitration, 1 19 (“The measures taken by the Supreme Courtanstituted a flagrant
denial of justice . . . ."andnote 2 (“[A] motion to vacate [the Supreme Codetision is currently pending . . ..")
with 2019 Hearing (Day 1) Tr. 48:19-21 (Claimants’ Counsel) (“Claimantseggicthat it is a prerequisite of a
denial-of-justice claim that the Claimants mustaxdt local remedies”).

2! panama’s Closing Stmt(2017 Hearing) Slides 24—-25Panama’s Closing Stmt. (2019 Hearing)Slides 3-8.
22 SeeEx. C-0035 Congressional Letters (28 Sept. 2016) (30 SEIEREX. VP-0005 Transcript, Special 301
Review Hearing (24 Feb. 201%)ghtfoot Stmt., 1 3—-4Notice of Intent, p. 1;RFA, 1 44-51.

23 See, e.gReply, 1 79;2019 Hearing(Day 5), Tr. 1223-1224.

24 ComparelCSID Convention, Art. 27 (“No Contracting State shall give diplamegprotection . . . in respect of a

dispute which one of its nationals and another @atihg State shall have consented to submit dt Ishee
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evidencé® — as simply exercising a legal right to ICSID &mdtion. Aron Broches no doubt

would shudder if his brainchild were so described.

claims

5. In the Sections that follow, Panama rehearses #meymeasons why Claimants’

must be dismissed. For the Tribunal's coresmce, the discussion beginsSaction |l

with a short chronologySections Ill andIV then address the issues of merits and damages, and

Section Vsets out a conclusion and Panama’s request fef.reli

CHRONOLOGY

Date Event

Bridgestone Tire Co. “change[s] its name to Bridges/Firestone, Inc2® The name is then

1988 widely usecdby group entitiefor at least 15 year— and according to tim, acquires “fame 2’
Muresa, which owns the RIVERSTONE mark, beginsrsglRIVERSTONE tires in Panani&
1999 Despite claiming to “carefully and diligently moaoif] the tire market[]” for potential
trademark infringemerf Bridgestone/Firestone never asserts a trademfitgament claim.
May 2002 | Muresa requests the registration of theERSTONE mark in Pananté.
Aug. 200: | A Muresa affiliat, L.V. Internationg, request registration of the mark in truU.S.3!
AuG. 2003— Muresa, L.V. International, and/or affiliate Tiredbip request the registration of the
Seg.t 2003 | RIVERSTONE mark in Bolivia, Costa Rica, the DomamicRepublic, Nicaragua, and Pétu.
pt. Claimants do not contend that these requests wereogposed.
3 Dec. 2003 Two U.S.-based Bridgestone entitieospphe U.S. application by L.V. International.
The RIVERSTONE mark is registered in Costa Ricaat@mala, and Nicaragda.In
Spring 2004 Claimants’ own words, “[this] means that tiresiwihe RIVERSTONE mark may be sold in

[these countries] alongside BRIDGESTONE and FIRENEQIres, and [that] the Bridgestor
group cannot prevent this*

e

submitted to arbitration under this Convention.”) with RFA, { 75 (“Claimants hereby consent to

arbitration . . . ."”), 1 51 (“Bridgestone continuespursue resolution through diplomatic channels”)
25 SeeSection 1V, belowsee alsdrejoinder, § 111.B.1.
2RFA, 1 12.

2TEx. C-10, BS Entities’ Notice of Riverstone Trademark Oppos, USPTO (3 Dec. 2003), 11 7, 9, 15.

28 SeeEx. C-0176 Muresa’s Answer (Opposition Proceeding) (20 20@5), p. 9.

P RFA, 1 17.

30 See generallfEx. C-0146 Appl. for Registration (6 May 2002Ex. C-0009 Riverstone U.S. Trademark Appl.

(13 Aug

. 2002)Ex. C-0015 Appl. for Supportive Joint or Third Party Intent®n (25 April 2005), p. 9.

31 See generallfEx. C-0009 Riverstone U.S. Trademark Appl. (13 Aug. 20@»; C-0015 Appl. for Supportive
Joint or Third Party Intervention (25 April 200%), 9.

32 See generallfEx. C-0015 Appl. for Supportive Joint or Third Party Intentimn (25 April 2005), p. 9.

33 SeeEx. C-0018,L.V. International’sCoadyuvantePetition (10 May 2010), p. 4.

34 Reply,

1 102.
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Aug. 2004

For reasons unexplained, L.V. Internatiavithdraws the U.S. application.

3 Nov. 2004

In a letter to Mr. Jesus Sanchelima, counsel ta Intérnational, Bridgestone/Firestone
objectsnot onlyto any registration of the RIVERSTONE mark foesiby your client but also
to any useof the mark” — “anywhere in the world[¥ This objection is leveled “[w]ithout
undertaking a country-by-country analysi$. The letter (Demand Letter’) is shared with
Mr. Jorge Luque, president of L.V. Internationatlaime of Muresa’s directo?8. Mr. Luque
informs other personnel at Muresa and Tire Grup.

The Panamanian Opposition Proceeding

4 Feb. 2005

The Panamanian authorities publish Muresa’s reajistr request® In practical terms, this
means that the mark can be registered unlessdhofgjiction is madét

Mar. 2005

BSJ and BSLS (theBS Litigants”) sign powers of attorney for the “filing [of] appposition
[case],2 which acknowledge that there could be countemrdddiled against therf?.

5 Apr. 2005

The BS Litigants file their opposition claim, allag that the RIVERSTONE “trademark is
deceptively similar to the BRIDGESTONE and FIREST®Mademarks . . .%* Their
submission also asserts that the BS Litigants aregb a “single corporate group and repres
a single group of economic interests.”

25 Apr. 2005

Tire Group and L.V. International request permiadio intervene®

20 June 20C

Muresa submits it“answer” alleging that the opposition is “reckless” and unfded*’

Aug. 2005 —
Nov. 2005

The court grants permission for Tire Group and Unfernational to interver®&. The BS
Litigants appeal, arguing in a 27-page submigSitmat the interveners have not proven that
they and Muresa have a “substantial relationshipt tould be harmed by the opposition
action®® The appellate court rejects both this argumedtthe broader appe#li,confirming
the substantial relationship. Tire Group and Unfernational join asoadyuvantes

7 Feb. 2006

The BS Litigants present their evidence, whichudels a part of the record from the U.S.
Opposition Proceedintf. Despite Claimants’ admission that “a judgment ninesmade by the

ent

relevant authority in each [jurisdiction] as to whethemark is confusingly similar

35 Memorial, 1 31.

36 Ex. C-0013 Demand Letter (3 Nov. 2004).

87 Ex. C-0013 Demand Letter (3 Nov. 2004).

38 SeeEx. R-0124 Panamanian Opposition Proceeding EvidentiaryiHg4f1 May 2006), p. 4£x. R-0126 L.V.
International Correcte@oadyuvantédetition (3 June 2010) p. 4.

39 SeeMemorial, 1 58.

40 Ex. C-0256 Partial Official Panamanian Gazette No. 162, MiEFeb. 2005).

41 Ex. C-0127 (SPA) Law No. 35 (10 May 1996), Arts. 102-06.

42 Ex. R-0151 BSJ Power of Attorney (22 March 200&%. R-0159 BSLS Power of Attorney (28 March 2005).
43 Ex. R-0151 BSJ Power of Attorney (22 March 200&%. R-0159 BSLS Power of Attorney (28 March 2005).
44 Ex. C-015Q BS Litigants’ Complaint (Opposition Proceeding)pril 2005), p. 2.

45 Ex. C-015Q BS Litigants’ Complaint Opposition ProceedingA@ril 2005), p. 3.

46 See generallfEx. C-0015 Application for Supportive Joint or Third Partytérvention (25 April 2005).

47 Ex. C-0176 Muresa’s Answer (20 June 2005), pp. 4-9.

48 SeeEx. R-0196 Excerpt from Decision Admitting Coadyuvante Retis (31 Aug. 2005).

49 See generallfEx. C-0181 (SPA) BS Litigants’ Arguments in Support of Appeal (@4t. 2005).

50 SeeEx. C-0181 (SPA)BS Litigants’ Arguments in Support of Appeal (@4t. 2005), pp. 3—4&x. C-0181
(ENG), BS Litigants’ Arguments in Support of Appeal (@4t. 2005), p. 3.

51 SeeEx. C-0183 (SPA) Decision Rejecting the BS Litigants’ Appeal, p. 8

52 Ex. R-0123 Panamanian Opposition Proceeding Evidentiary iHg4P1 Feb. 2006).
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Bridgestone’s trademarks2'the BS Litigants do not adduce any evidence ofusion in

Panama. Instead, they advert to the U.S. Oppaodiioceeding (which they claim that “[BSJ],

through its subsidiaries, [had] filed”); state tB8J had argued in the U.S. proceeding that
BRIDGESTONE and FIRESTONE marks were famous; argitjpéHence, the registration o
the RIVERSTONE . . . brand could create a riskarffasion . . . >

11 May 2006

The parties present oral arguments; the BS Litganjue that “the [trademark] rights held b
[the BS Litigants] . . . should[] be known by Defiamt Muresa” because of (1) the “oppositi
complaint” that “[the BS Litigants], through its Wed States subsidiaries, [had] filed” in the
United States, and (2) “the[] presumed relatiorishggween Muresa and L.V. Internatioral.

21 July 2006

The Opposition Court rejects the BS Litigants’ eclaobserving that “the trademarks . . . hag
[had] occasion to coexist in the market,” but “Bh@walsno evidence [of] error, confusion,
mistake, mislead [sic] or deception in the consumadlic . . . .*® The Court declines,
however, to make an award of attorneys’ fees, emgtbunds that the BS Litigants “ha[d] ac
with apparer good faitl . . . .">’

Aug. 2006

The BS Litigants appeal, but quickly withdraw thelrallenge — even though it would have
meant a chance to argde novo Claimants say that this was “because they utatsighat
they were very unlikely to succe. .. ."%®

The Civil Proceeding

11 Sept.
2007

Muresa and Tire GroupRlaintiffs”) initiate a civil suit against the BS Litigant#s is

customary in Panantdthe complaint is a notice pleading. The objectif/ehe suit is to
recover damages caused by the “opposition to tigesRe of the [Riverstone mark] that
culminated with ruling No. 48 of July 21, 2006, amdich was appealed, [and] subsequently
withdrawn.”®® The Plaintiffs request an award of USD 5 million, pcostsand expense®?

13 Oct. 2008

BSLS submits an answer, arguinger alia: (1) that Article 217 of the Judicial Codes(, a
“recklessness” standard) applies; (2) that BSLSrwdcted recklessly, in bad faith, or
negligently in the filing of or during the PanamamiOpposition Proceeding; and (3) that thi
was proven by “BSLS’$? victory in the U.S. Opposition ProceeditigThe submission
concludes with a note that states: “In a timelynn& we shall submit our arguments[] and
evidence that we consider appropriate for the thefeinse and protection of [our clien®

19 Aug.
2009

BSJ submits an answer, asserting (1) that thecgtgdi standard “is found in Article 217 of t
Judicial Code,” which requires “reckless or frivasoprocedural conduct and the existence

the
f

y

)

ted

<<

[72)

he
Df

damage derived from said conc,” (2) that “at no time dicour [client] act recklessly or in d

53RFA, 1 20.

54 Ex. R-0123 Panamanian Opposition Proceeding Evidentiary iHg421 Feb. 2006), p. 3, 1 51(2).
55 Ex. R-0124 Panamanian Opposition Proceeding Evidentiary iHgd4f.1 May 2006), p. 2.
56 Ex. R-004Q Opposition Proceeding Decision (21 July 200624(emphasis added).

57 Ex. R-004Q Opposition Proceeding Decision (21 July 200625.

58 Memorial, 1 43.

59 See2019 Hearing(Day 2), Tr. 484—85 (Lee).

60 Ex. C-0016 Muresa/Tire Group Complaint (11 Sept. 2007), feriphasis added).

61 Ex. C-0016 Muresa/Tire Group Complaint (11 Sept. 2007),.p. 6

62 SeeMemorial, 1 50.

63 SeeEx. R-0045 BSLS’s Answer to the Civil Torts Claim (13 Oc0GB), p. 2.

64 Ex. R-0045 BSLS’s Answer to the Civil Torts Claim (13 OcO0B), p. 4.
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faith or file a frivolous litigation,” and (3) thdft]his situation was even expressly
acknowledged and declared by the [Opposition] C. .. ."®°

The BS Litigants submit an objection to admisdililiThe submission arguester alia, that

D

1366(\)ugg. “[i]t is clearly visible in the complaint that thabject of the litigation is to determine whether

there was or was not bad faith in a trademark tedisn proceeding®

Sept. 2009 The Plaintiffs contest the objectfrand submit a list of proposed exhibits, witnesaes,

pL. questions to pose to experts. On the list is Jbugrie, president of L.V. Internatiorfil.

The BS Litigants submit a list of proposed affirmatevidence, which includes a copy of the

1 Oct. 2009 " 69 :
record from the U.S. Opposition Proceed®” No withesse are propose

6-9 Oct. 2009 The BS Litigants propose counter-evidence, andobligecertain items and witness testimony

' proposed by thPlaintiffs.”® One objection pertains to Jorge Luc’!

Even though Claimants’ counsel have argued befaseTribunal that it “would [have been] a

1 Jan. 2010 bit odd . . . for Bridgestone Corporation to payflend BSLS to have paid half [of an adverse

' damages award],” the BS Litigants agree formally to do preciselgthhis is confirmed in

documentthat Claimants produced to Pananbut attemptedn their Replyto concee.”
The First Instance Court (1) admits the Plainti#fflrmative evidence, sets dates for witnesps

26 Jan. 201(Qstatements/questioning (Jorge Luque included), dssioms accounting expert repoftsand
(2) admits the BS Litigantsaffirmative evidence and documentary cou-evidence’
Eight witnesses give statements and are cross-agdmly the BS Litigants. In their
statements, the witnesses (1) discuss the leghiéngas that the BS Litigants had filed (in
Panama, the U.S., and elsewhere), and (2) explatrthese challenges had created costs,

21 Apr.to 5 : Q -

May 2010 engendered fears of product seizure, and redudesl’$an response, the BS Litigants

guestion causation, repeatedly arguing throughsditet the issue would turn on the existence
(vel nor) of a document from the BS Litigants requesting sbspension of RIVERSTONE
sales!’ One witness testifies: “l thought that | sawritten document that my superior had

65 Ex. C-0019 BSJ's Answer (19 Aug. 2009), pp. 4-6.

66 Ex. R-0062 BS Litigants’ Motion to Dismiss (19 Aug. 2009),%

67 Ex. C-0187 Response to Motion to Dismiss (14 Sept. 2009)2pp.

68 SeeEx. C-0189,Submission of List of Evidence by Muresa and Tireup (28 Sept. 2009).

69 Ex. R-0121 BS Litigants’ List of Affirmative Evidence (1 Qc2009), T 23.

70 SeeEx. C-0191 BS Litigants’ List of Counter-Evidence (6 Oct.02); Ex. C-0192 BS Litigants’ Objections to
Muresa/Tire Group Evidence (9 Oct. 2009).

" Ex. C-0192 BS Litigants’ Objections to Muresa/Tire Group &amce (9 Oct. 2009), p. 4, 1 14.

2 Expedited Objections Hearing(Day 4), Tr. 631 (Claimants’ Counsel).

73 CompareReply (22 March 2019), 1 83 (“[T]he Tribunal may lookany agreement between the [BS Litigants] as
to how they would apportion loss [in the Civil Peeding]. There are_nodocuments that demonstrate any formal
agreement between BSLS and BSJ . . . .”) (emphasied)with Ex. C-0318 Agreement between BSJ and BSLS (1
Jan. 2010and Ex. R-0203 BSJ Email Correspondence Regarding BSLS LoaM@p2016), p.1.

74 See generallfEx. R-0106 Excerpt, First Instance Court Ruling Authoriziggpert Rpts. and Admitting
Muresa/Tire Group Evidence (26 Jan. 2010).

75 SeeEx. C-0194 Order No. 114-10, (26 Jan. 2018%. R-012Q First Instance Court Ruling (26 Jan. 2010).

6 Sege.g, Ex. C-016Q Testimony by Fernan Jesus Luque Gonzalez (27 2pti0), p. 3.

7 Seege.g, Ex. C-0154 Testimony of D. Romero Ceballos (21 April 20189, 4-5;Ex. C-0155 Testimony of G.
Pineda Castillo (22 April 2010), p. Bx. C-0156 Testimony of A. Vega de Barrera (23 April 2018)8;Ex. C-
0161 Continuation of Testimony of F. Lugue Gonzalez £pril 2010), p. 7Ex. C-0157 Testimony of A. Ramirez
de Gonzalez - Part 1 (30 April 2010), pEx. C-0158 Testimony of M. Moreira Martinez (3 May 2010),9% Ex.
C-0159 Testimony of L. Murgas de Bracho (5 May 2010)7 p.
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but | [didn’t] read all of it and | would have tbdroughly search the files in order to see if th

written document is among the documents, | onlydearbally about the matte’®

10 May 2010

L.V. International submits @oadyuvantdetition; appended are (1) a notarized copy of the

DemanoLetter, and (2) a notarized delivery confirmat’®

14 May 2010

The president of L.V. International testifies. @irect, he is asked if he had “received any
threats or any document which would prevent the saRIVERSTONE tires® The BS
Litigants object, despite having repeatedly posedsiime question themselves. The object
to the question is upheld, but discussion aboubDm@and Letter may (and does) contifitie.
The BS Litigants cross-examine the witness abauD@mand Lettet

24 May 2010

The experts submit their reports. Both the coppeanted expert and the Plaintiffs’ experts
append the Demand Letter to their rep8tt3he BS Litigants’ expert (1) acknowledges thal
Muresa’s sales of RIVERSTONE tires had trended ugvwram 2003-04 and then decrease
after the Opposition Proceeding began, (2) opinasthe Opposition Proceeding did not

damage Muresa, because it had continued to selERBTONE tires, and (3) testifies that he
could not reach a conclusion re Tire Group becitssecounting was done from ShangHai
The _court-appointed expert testifies that she caapme on “what damages were caused tq
[Plaintiffs] by not being able to sell . . . Rivesge tires,” because “the compan[ies] did not
stop selling the Riverstone tire¥.” The_Plaintiffs’ experts emphasize that salesgroavth had
decreased, and testify that the Plain had suffered damages of U$%5,775,793.8.8°

25 May 2010

The court-appointed expert testifies and is crossvéned {nter alia on the Demand Lettefy.

26-27 May
2010

The Plaintiffs’ experts testify and cite the Demamdter multiple times as a factor contributi
to injury.® On cross, the BS Litigants pose questions all@ubemand Lettel®

3 June 2010

L.V. International submits a correct€dadyuvantdetition. The corrected version, like the
original one appends and discusses the Demand L%

4 June 2010

The Plaintiffs submit their argumentsalégato$), and assert that the Panamanian Oppositi
Proceeding was part of “an international perseadtio which the BS Litigants used “FOLEY

S

on

o

D

the

on

& LARDNER [to] ma[ke] a series of threats which cuhated in a formal note in November

78 Ex. C-0159 Testimony of L. Murgas de Bracho (5 May 2010), pg8

7 Ex. C-0018,L.V. International’sCoadyuvantdPetition (10 May 2010), p. 4.

80 SeeEx. C-0148 Testimony of J. Lugue Gonzalez (Morning Sess{@4)May 2010), p. 4.

81 See2019 Hearing(Day 2), Tr. 520-521 (Lee).

82 SeeEx. C-0147 Testimony of J. Lugue Gonzalez (Afternoon Segsibd May 2010), pp. 5-6.

83 SeeEx. R-0111, Demand Letter (copy submitted by court-appoirgegert);Ex. R-0112 Demand Letter (copy
submitted by Plaintiffs’ experts).

84 SeeEx. C-002Q Expert Report of Manuel Ochoa (24 May 2010),G8—13.

85 SeeEx. C-0163 Expert Report of Court-Appointed Expert (24 M&iR), pp. 5, 7, 10, 13.

86 Ex. C-0162 Expert Report of Plaintiffs’ Experts (24 May 20Q10p. 4, 7see als&Ex. C-0198 Examination of
Plaintiffs’ Experts (First Session) (26 May 2010p. 3-5;Ex. C-0199 Examination of Plaintiffs’ Experts (Second
Session) (27 May 2010), pp. 7-8.

87 SeeEx. C-0195 Examination of the BS Litigants’ Expert (25 May1D).

88 Ex. C-0198 Examination of Plaintiffs’ Experts (First Sessi¢@6 May 2010), pp. 3, 4, 6, 7.

89 Ex. C-0198 Examination of Plaintiffs’ Experts (First Sessig@6 May 2010), p. 11Ex. C-0199 Examination of
Muresa/Tire Group Experts (Second Session) (27 204y)), p. 2.

9 SeeEx. R-0126 L.V. International’s Corrected Coadyuvante Petit{3 June 2010).
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2004 j.e., the Demand Letter],” and then took “[t]he actions from threats to realities . . . .
The Plaintiffs claim injury due to this “recklesscamalicious” conduc®!

11 June 201

The BS Litigants submit thealegatosand argue: (1) that Article 217 of the Judicialdé
applies; (2) that the Plaintiffs have not provensadion or damages; (3) that the submissior,
the Demand Letter by the Plaintiffs’ experts hadrbantimely and contravened Judicial Co¢
DArticles 871, 877, and 878; (4) that the Demanddretould not in any event establish
recklessness, as it had not been sent by the Bfahis (specifically) to Muresa or Tire Grou
and (5) that the “statement [in the Opposition Beri] of Clear Good Faith” operated, ves
judicata, to bar any claim of bad faith or recklessn&ss.

25 Nov.201C

The First Instance Court rejects the BS Litigaobjection to admissibilit.%®

17 Dec. 201(

The First Instance Court issues its decision omibats (‘First Instance Decisiori), rejecting
both the merits claim and the BS Litigants$ judicatatheory. With respect to the latter, the
Decision states that, “under no assumption caas gudicataobjection operate in this

With respect to the merits, the Court accepts‘fiear of seizure caused the Plaintiff[s] to stq
production and sale of the RIVERSTONE brand,” lajcts the claim on the basis that suc
fear“was not a decision based on any judicial orc®®

Appellate Phase

5Jan. 2011

The Plaintiffs appeal. Their submission (1) qudtesDemand Letter, and discussds it
extenspand (2) observes that tB®adyuvantdetition had not been decid&d.

14 Jan. 201]

The BS Litigants submit a response. Their submisgl) argues that they had already
presented a winning defense on recklessness,d@xtethees judicataargument, (3) objects
| anew to the Demand Letter, on relevance and proaedrounds, (4) argues again that the
Demand Letter cannot be considered reckless, gmedtests a finding that “it has not beern
proven that the [BS Litigants] acted recklesslyrobad faith . . . %’

6 Apr. 201:

The Appellate Court orders the First Inste Court to rule on thCoadyuvantePetition®®

May 2011

The First Instance Court rejects@madyuvantéetition?® and L.V. International appeai¥:

2 June 2011

The BS Litigants object “to the form and substanckthe evidence appended to the
Coadyuvantéetition1°?

19 June 201

,The Appellate Court grants ti@adyuvantéetition, explaining thatoadyuvantesan
fintervene at any time, and that L.V. Internatios petition had included relevant evidert°?

Dproceeding because it does not conform to anyeo@sisumptions enshrined in the standétd.

1 of
e

p;

p

=)

91 SeeEx. C-0164 Muresa/Tire Group Closing Arguments (4 June 20pp) 3—4, 8, 19.
92 Ex. C-020Q BS Litigants’ Closing Arguments (11 June 2010)3p

93 Ex. R-0065 Decision No. 1859 of the Eleventh Court (25 N@210).

94 Ex. R-0034 First Instance Decision (17 Dec. 2010), p. 8.

9 SeeEx. R-0036 First Instance Decision (17 Dec. 2010), p. 13.

% See g

enerall¥Ex. C-0022 Muresa/Tire Group Appeal (5 Jan. 2011).

97 Ex. C-0023 BS Litigants’ Opposition to Appeal (14 Jan. 2Q1d.)4, 15-17, 30, 38.

% Ex. R-0104 First Instance Court Ruling Rejecting Coadyuvdeétion (5 May 2011), p. 1.

9 SeeEx. R-0104 First Instance Court Ruling Rejecting CoadyuvaPeéition (5 May 2011).

100 Ex. R-0105 L.V. International Inc. Appeal of Judgment No9626 May 2011).

101 Ex. R-0103 BS Litigants Opposition to L.V. International lscAppeal (2 June 2011), p. 1.

102 Ex, R-0101 Appellate Court Ruling Admitting L.V. Internatiahas a Coadyuvante (19 June 2012), pp. 1-2.
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26 July 2012

The First Instance Court physically reinserts@madyuvantdetition into the recortf: and
the Appellate Proceeding continud$B: The BS Litigants could have petitioned the
Appellate Court for permission to introduce respemgvidence® They did not do so.

23 May 2013

The Appellate Court issues the Appellate Decisiditer rejecting the BS Litigantses
judicataobjection, the Court states (1) that “one needsetdy whether the Respondents act
recklessly and in bad faith when they opposedrdmeimark registration requested by the
Plaintiffs,” and (2) that the term “recklessnessfers to conduct “go[ing] beyond a mere
exercise of procedural rights authorized by theiladefense of an interest®® The Court
then proceeds to reject the Plaintiffs’ appeal;ahalysis is one paragraph long, and does n
advertto any particular item of evident®®

Cassation

1 July 2013

The Plaintiffs request “cassation” of the AppellBtecision, and ask that the Supreme Cour|
render a replacement judgment, awarding them “USD@,000.00 . . . plus interest, costs,
and expenses.” The Plaintiffs argue that two gdsuor cassation exist. THiest is that the
Appellate Court had ignored certain items of evager-an “error of fact as to the existence
evidence’— and that this amounted to non-applicatibArts. 217 and 1644. Tlsecondwas
that the Appellate Court had infringed £. 217 and 164 by not applying the.°’

The BS Litigants object to the admissibility of batassation grounds, asserting that (1) the
second ground was duplicative; (2) the Plaintiffisjuments in support of the first ground w¢

16 Sept. |to the probative value of evidence, and accordieglieeded the ambit of an “error of fact a
2013 the existence of evidence;” (3) the Appellate Ctad not “ignored” evidence; and (4) in an
event, the evidence was not outcome determin&tivélB: The submission accepts that
“ignoring” evidenceamounts tcan “error of fact as to the existence of evider®®
4 Dec. 2013 The Supreme Court admits the first cassation grocmfirming that the Plaintiffs had met tk
' pleading requirements for a claof “error of fact as to the existence of eviden!®
The Plaintiffs submit arguments in support of ciesaasserting that the evidence that the
3 Jan. 2014| Appellate Court had ignored (1) was outcome-deteative, and (2) justifies a finding of
liability and an award of damagé&s.
The BS Litigants submit a response, addressingnérés once more. The submission
14 Jan. 2014discusses every event and item of evidence tha&Ithetiffs had said was ignored (including

the Demand Letter, and the withdrawal of the appetde Opposition Proceeding). The

103 Ex. R-0102 Edict No. 1230, Eleventh Civil Circuit Court (26ly 2012).

104 Ex. R-0138 Judicial Code of the Republic of Panama, Art. §¥&@mitting a party to request that a court
exercise angx officiopower), Art. 793 (authorizing first instance angbelfate courts to order the production of
evidenceex officig, Art. 1195 (permitting the Supreme Court to orter production of eviden@x officig; see

also201

9 Hearing(Days 2, 3), Tr. 541-543 (Lee), Tr. 634635 (Lee).

105 Ex. R-0037 Appellate Decision (23 May 2013), p. 20.

106 Ex. R-0037 Appellate Decision (23 May 2013), pp. 19-21.

107 Ex. R-0046 Muresa/Tire Group Cassation Request (1 July 2qi8)4—12.

108 See generallfEx. R-0047 BS Litigants’ Objection to Admissibility (16 Se@013).
109 Ex. R-0047 BS Litigants’ Objection to Admissibility (16 Sef@013), pp. 2-3.

110 Ex. R-005Q Decision on Admissibility (4 Dec. 2013), p. 2.

11 Ex. R-0051 Muresa/Tire Group Arguments in Support of Cassa(8 Jan. 2014).
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submission also observes “the appellant insiststhieae has been ‘bad faith and recklessne|
andconcedes thahis is “c claim tha . . . can be tried 112

SS,

The Supreme Court, by majority, overturns the AlgpelDecision. The majority judgment
(“Supreme Court Judgment”) agrees with the legaidard in the Appellate Decisiof but,

applying that standard, concludes ttied BS Litigants had transcended the bounds of mrg
exercising a legal right* The Judgment states that the BS Litigants’ “b@&vasannot be

28 May 2014 held as good faith behavior; indeed, it is negligeghavior.**> The Court deems the BS

Litigants jointly and severally liable for USD 5liimn in damages, plus USD 431,000 in leg
fees/expenses. In Claimants’ words, “BSir&l BSJ incur[] a liability on this date-*® NB:

Justice Mitchell dissents. His opinion confirmattthe Court had deliberated, by stating tha
“[his] remarks . . . were partially accepted bys]tgolleagues . . .1’

A4

al

1o
—+

Post-Cassation

“Soon after | The Bridgestone group consults with Akin Gump —.8 Uaw firm without any presence in
May 2014” | Panama — about “options to try to overturn the fpaanian] Decision8
The BS Litigants hire specialized Supreme Cournseufor the first timeéX and submit a
motion for “clarification and modification” of th8upreme Court Judgment. The submissign
16 June 2014asserts that the Judgment (1) “does not expladetail how [the damages] totald., USD 5
million] was mathematically reached,” and (2) slibloé modified to award a different
(unidentified) amount of damages. In articulatihg latter argument, the BS Litigants reveal
that they can follow the Judgement’s logic, andeiihits implicit reasoning?°
Julv 2014 In parallel, Mr. Kingsbury works with Akin Gump tesee whether any diplomatic . . . channels
y could be pursued to assist Bridgestone in overtggnihe [Supreme Court] decisigi?!
30 Sept. | The BS Litigants initiate a “review recourse” infldma, arguingnter alia, that the Demand
201< Letter had been submitted iroperly and was unrelated to the Civil Proceed??
7 Nov. 2014| The Court unanimously rejects the meviecourse?*
28 Nov. 201. | The Court unanimously rejects the motion for claaifior andmodification!?*
16 Dec. 2014The BS Litigants appeal the rejection of their eswirecoursé

112 Memorial, 1 25(0) (conceding that the submission addresse®emand LetterEx. R-0052 BS Litigants’
Arguments Against Cassation (14 Jan. 2014).
113 Ex. R-0034 Supreme Court Judgment (28 May 2014), p. 16.

114 SeeE

X. R-0034 Supreme Court Judgment (28 May 2014), pp. 16-17.

115Ex. R-0034 Supreme Court Judgment (28 May 2014), p. 17.

116 Claimants’ Rejoinder on Expedited Objections 1 62.

117Ex. R-0034 Supreme Court Judgment (28 May 2014), p. 19 (MitDissent).
118 Expedited Objections Hearing(Day 3), Tr. 444:01-07 (Kingsbury).

119 Memorial, { 105.

120 SeeE
121 Akey

x. R-0053 BS Litigants’ Motion for Clarification and Modifation (16 June 2014), pp, 1, 5, 6.
Stmt., 7 4.

122 Ex. R-0056 BS Litigants’ Request for Judicial Review (30 6&014), p. 7.

123 Ex. R-0073 Decision Rejecting Request for Judicial RevieviNGr. 2014).

124 Ex. R-0055 Decision Rejecting Motion for Clarification andolification (28 Nov. 2014), p. 2.
125 Ex. R-0057 BS Litigants’ Appeal of Decision Rejecting Requies Review (16 Dec. 2014).
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Akin requests a meeting with the Panamanian Embas$ehalf of “Bridgestone Corporatio
23 Dec. 2014Bridgestone Brands, and Bridgestone Licensing Sesvicollectively, ‘Bridgestone’),” and
advises that “Bridgestone” is considering ISDSmkai?® BSAM is not mentioned.

=

Jeffrey Lightfoot — a lobbyist who works out of Aks offices?’ — writes to the Panamanian
. Embassy, explaining that “[he] work[s] for formeatibnal Security Advisor General James|L.
’ Jones and was asked by [his] partners at the fanvdf Akin Gump . . . to follow up on their
note . .. .%28 According to Lightfoot, “General Jones’ . . . raoiften opens doors . . 12°

12 Jan. 2011

Mr. Kingsbury testifies for the Bridgestone groumdJ.S. inter-agency hearing, arguing (1)
24 Feb. 2015%that the Supreme Court had “severely penalizedg@stbne simply for utilizing an ordinary
opposition mechanis,” and (2) thaPanamszshould be placeon a priority watchlis.12°

Mr. Lightfoot, a BSAM VP (Mr. Akey), and Akin Gumpartners Steven Kho and Charlie
Johnson meet with Ambassador Gonzalez-Revilladootind 30 minutest®? Although it is
customary for attorneys to write “memos to file’rexord important/unusual events with legal
significance — and the “Bridgestone team agreed[#kidn partner] Charlie [Johnson] would
write up a short note of the meetitéf’— Claimants have not produced any such note. iSNQr
there a witness statement from either Akin attoi(oegpite the fact that other firm attorneys
and BS couns havetestified aswitnesse).*?

13 Mar.
2015

Claimants formally threaten ISDS, sending a Notitintent to Panama and — unusually —
copy the U.S. Secretaries of State and Commered/tited States Trade Representative, and
the U.S. Ambassadd#? Even though local remedies in Panama have nat dxd@austed,
Claimants nevertheless allege a “denial of justide. They also claim expropriation, asserting
that “the Supreme Court has destroyed the econeahie of the FIRESTONE and
BRIDGESTONE trademarks®* The Notice of Intent alleges that “[t]he loss alainage
suffered to date by Claimants is currently estimate being in excess $10 million.”*3’

30 Sept.
2015

An entity namedrabajadores Democraticos de Occidente, $ythlies to Panamanian

6 Nov. 2015/, thorities for registration of the BLACKSTONE marKhe Bridgestone group opposés.

16 Mar. 201 | The Supreme Court rejects the appeal 0BS Litigants’ review recours3*

29 Mar. 201 | The BS Litigants submit a motion for clarificatit4

In discussions about ISDS, Akin Gump advises thBSU were to pay the Supreme Court
Judgment, there wounot be anybasis under the TPA to seek reery for theJudgmen

126 Ex, C-0212 Email from Akin Gump to Panamanian Embassy (28.2614).

127 Lightfoot Stmt., 1 4.

128 Ex. C-213 Email from J. Lightfoot to J. Helbron re meetingh Ambassador (12 Jan. 2015).
129 jghtfoot Stmt., 1 4.

130 Ex. C-0032 2015 Special 301 Public Hearing Stmt. of BSAM E&b. 2015), p. 3.
131 Akey Stmt.,  11.

132 Akey Stmt.,  11.

133 See generallfFirst Hyman Stmt.; Second Hyman Stmt. Williams Stmt.

134 Notice of Intent.

135 Notice of Intent, 1 4.

136 Notice of Intent, 1 21.

137 Notice of Intent, § 22 (emphasis added).

138 Third Kingsbury Stmt. ,  11.

139 Ex. R-0058 Decision Rejecting Appeal (16 March 2016).

140 Ex. C-021Q Request for Clarification (29 March 2016).
[FOOTNOTE CONTINUED ON NEXT PAGE
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amount!*! The Bridgestone group then “realize[s]” that]ri[ihe event [it] decided to file this

D

arbitration . . . there would be some benefitsawitig [BSLS] pay the full amoun#2

April-May
2016

The Bridgestone group authorizes “payment [by BS{®f compensation for damages rela
to Panama litigation by BSJ/BSLS . .1** When deciding to proceed accordingly, the 100
dual-hatted membership of the BSLS bd4ttt[akes] into account that [BSLS] had standing
to bring the presd arbitration claim to recover the sum paid whe@&d did not.14

6 May 2016

BSLS does not have sufficient funds to dischargeltidgment. Accordingly, “the people in
Tokyo [a]re trying to figure out how they were ggito get money to BSLS so that BSLS cqg
bring the arbitration . . .1%" Internal emails assert that “a possibility hagdanly emerged fo
an increase in BSLS’ damage compens;,” and discus “the possibility of a group loar**®

9 May 201(

The Courtunanimouslyrejects the motiofor clarification, deeming it an iprope appea®*

19 May 2016

BS group discussions continue in respect of the, laad it is “decided that it will be BSLS’s
responsibility alone to pay a total of approximat®8M in Panama-related damage
compensation and international arbitration expenskgh had initially been planned for an
even split between BSJ and BSLS herefore, theunding need has increased to $€1°°

20 July 2016

The BS group papers the file to support an increéasenages claim, recording a new
agreement “that (i) despite the 2010 Agreement [BJSAkill pay, and bear the entire financia
burden of [the Supreme Court Judgment] payment(@ri@SLS] will be entitled to initiate,
and keep the entire financial benefit of any recg¥wem, any investor-state arbitration . . .
against the Republic of Panam&” BSAM and BSLS also execute a “loan” agreemengtr
million.1>2 A repayment date is set in July 20#7but the entities hatch a “plan” to “roll [the
loan] each year,” making repayment contingent damages award against Pandia.

19 Aug.
201¢

Once the funds have been shifted from BSAM to BSB&dgestone, through its subsidiary
BSLS,. . .pa[ys] the damages award to Muresa and T[ire Grt*®

Sept. 2016

Continuing to exert pressure, “Bridgestone senfal$Ambassador] Gonzalez-Revilla copies
letters from Bridgestone’s representatives in th®.lHouse of Representatives and U.S. Se

(=]

-

to the USTR,” which “encourage settlement of théterahrough diplomatic channel&®

141 Expedited Objections Hearing(Day 3), Tr. 484 (Kingsbury).

1422019 Hearing(Day 1), Tr. 268:4—-7 (Kingsbury).

143 SeeEx. R-0204 BSJ Emails re BSLS Loan (9 May 2016), p. 1.

144 Ex. R-0204 BSJ Emails re BSLS Loan (9 May 2016t see2017Hearing (Day 4), Tr. 627:20-22.

145 SeeReply, 1 81;Ex. C-0081, BSLS Written Consent of the Board (1 Oct. 20E%); C-0086 Legal
Representation Agreement (25 Feb. 2016); Legald®emtation of BSLS (10 May 2013), p.Fi;st Kingsbury
Stmt., § 5;Expedited ObjectionsHearing (Day 3), Tr. 462:8-19 (Kingsbury).

1462019 Hearing (Day 1) Tr. 119 (Claimants’ Counsel).

1472019 Hearing(Day 1), Tr. 344:16-345:1 (Kingsbury).

148 Ex. R-0204 BSJ Email Correspondence Re BSLS Loan (9 May RGid..

149 Ex. R-0059 Decision Rejecting Motion for Clarification (9 M2016), p. 2

150 Ex. R-0203 BSJ Email Correspondence Regarding BSLS LoatM@02016), p. 1 (emphasis added).
151 Ex. R-0095 BSLS Written Consent of the Board of DirectonsAation Without a Meeting (20 July 2016).
152 SeeEx. C-0271 Loan Agreement (20 July 2016).

153 SeeEx. C-0271 Loan Agreement (20 July 2016), p. 2

154 Ex. VP-0046 BSLS Financials, Tab BSJ & BSAM Loan Pl&®19 Hearing(Day 1), Tr. 334:4-19
(Kingsbury).

S5RFA, 1 53.

16 RFA, 1 51;see alsdEx. C-0035 Congressional Support Letters (28 Sept. 2016 5. 2016).
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7 Oct. 2016

Claimants submit their RFA, increasing by $6 millithe previous damages estim&ten
order to account for non-Claimant BSJ’s allegedsks arising from the Supreme

Court . . . .28 (This is plain from a comparison of the Noticdmtent to the RFA. The
former, which had predated the plan to try to jeigy‘an increase in BSLS’ damage
compensation;®® had asserted that “[t]he loss and damage sufferddte byClaimants]i.e.,
BSLS and BSAM]is currently estimated as being in exces$Xdf million.”'®® The RFA, by
contrast, asserted thdridgestone’slosses arising from the Supreme Courtlag®
5,471,000 [sic] The diminution in value dSLSandBSAM's trademarks and its business
losses in the region has been estimated at nohlass/SD 10,000,000) 162

19 Oct. 2016

ICSID requests that Claimants advise (1) “whetlaheBSLS and BSAM is submitting the
claim to arbitration on its own behalf under Ar¢id0.16.1(a)(i)(A) of the [TPA],” and (2)
whether and how “the provision of Annex 10-C of [i@A] is met in this case'®? The
Annex provides that a U.S. investor “may not submita claim that Panama has breached
obligation under Section A . . . if the investor. has alleged that breach of an obligation un
Section A in proceedings before a court or adnmaiiste tribunal of Panama®®

25 Oct. 2016

Claimants “confirm” that “each of BSLS and BSAMssbmitting the claim to arbitration on
its own behalf . . . .*** In addition, Claimants contend that even thougtidgestone [had]
made two attempts to appeal the Supreme CourtidedsPanama, . . . the Claimants ha[d]
not alleged any breach of any obligation under Secari [TPA Chapter Ten] before any
court or administrative tribunal of Panan'®®

24 July 2017

In response to Panama’s expedited objections, @lsrcontend that “BSLS ultimately paid
the whole [damages] sum. Thus, it is BSLS wholbststhat US$5.4 million6®

Sept. 2017

At the Hearing on Expedited Objections, Panama imesin passing that all of Claimants’
merits claims suffer from some threshold conceptieééct®’

25 Oct. 201

The Panarrnian courts reject the BLACKSTONE trademark appiara'5¢

11 May 2018

Claimants submit their Memorial. They abandon sofrtdeir merits theories, and claim

corruptionfor the first time1%°

6. The above chronology confirms at least seven ingmbitonclusionsFirst, the

BS Litigants knew, before the Civil Proceeding beghat their opposition action in Panama

157 RFA,
158 RFA,

13.
167.

159 Ex. R-0204 BSJ Email Correspondence Re BSLS Loan (9 May R 4.
160 Notice of Intent, 1 22.

161 RFA,

1 67 (emphasis added).

162 etter from ICSID to Claimants, 19 Oct. 2016, p. 1.

163 Ex. R-0001, TPA, Annex 10-C.

164 Claimants’ Supplement to RFA p. 1 (emphasis added).

165 Claimants’ Supplement to RFA p. 2 (emphasis added).

166 Claimants’ Response on Expedited Objections 134.

167 Expedited Objections Hearing(Day 1), Tr. 113:14-22; 114:1-2 (Panama’s counsel).
168 Third Kingsbury Stmt. ,  11.

169 SeeMemorial,, 1 116-30, 208-10.
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could lead to claims being filed against them. yralso were fully aware that they could lose
the Civil Proceeding, and allocated the costs ¢é¢ate Second as the matter unfolded, the BS
Litigants were afforded due process. (Notably,ii@#nts’ expert Mr. Arjona could not even
posit the contrary without ignoring every singleeaf the BS Litigants’ pre-Judgment
submissions. The only pre-Judgment documents fihenCivil Proceeding that Mr. Arjona cites
are the Plaintiffs’ complaint, the Plaintiffs’ aggdeand the Plaintiffs’ arguments in support of
cassation.) Indeed, a review of the record cordithat, throughout the Civil Proceeding, the BS
Litigants were advised of the arguments againsnthbereafter had the chance to respond; and
used those opportunities to comment on every ceabks topic Yiz., evidence, procedure,

applicable law, jurisdiction, admissibility, megitsausation, and damages).

7. Third, the BS Litigants also addressed the Demand Lettarhich, as the
chronology shows, had entered the record during@tigence submission phase. They attacked
the Letter on technical grounds; they opined orstauite and meaning; they discussed the
Demand Letter in pleadings, and with witnessesexperts as well. In addition, they had the
chance to petition to present counter-eviderigbut apparently chose not to do so “because
[they] w[ere] objecting as to admissibility™® This decision, if later regretted, was a strategi
decision with which the BS Litigants must live. fexall, they were represented by counsel who
understood that their charge was to “submit [timglimnents[] and evidence that [they]

consider[ed] appropriate for the best defense aotkgtion of [their client].t’?

170 Ex. R-0138 Judicial Code of the Republic of Panama, Art. §¥&@mitting a party to request that a court
exercise angx officiopower), Art. 793 (authorizing first instance angbelpate courts to order the production of
evidenceex officig, Art. 1195 (permitting the Supreme Court to ortlier production of eviden@x officig.
1712019 Hearing(Day 5), Tr. 1232 (Claimants’ Counsel).

172 Ex. R-0045 BSLS Answer to the Civil Torts Claim (13 Oct. 3)0p. 4.
[FOOTNOTE CONTINUED ON NEXT PAGE
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8. Fourth, despite promising ICSID that “Bridgestone['s]eatipts to appeal the
Supreme Court decision in Panama” hat amounted to claims under TPA Chapter T€n,
Claimants since have mined those “attempts to dpfeganerits arguments. Indeed, virtually
all of their theories have been copied and pasted the BS Litigants’ pleadings. The only
exceptions are the new arguments that Claimantsopeply unveiled at the hearing, in violation
of the TPA's time bar*— viz, that the Court should not have applied Panamdaiah’® and
misinterpreted the phrase “error of fact as toetkistence of evidencé® These arguments, for
their part,contradictthe BS Litigants’ pleadings. To recall, during t@ivil Proceeding, the BS
Litigants were adamant that the case was govemedHanamanian normig., Article 217 of
the Judicial Code). They also accepted in priecipat “ignoring evidence” amounts to an

“error of fact as to the existence of evident®d.”

9. Fifth, the Supreme Court Judgment is a reflection oftpral reality, the
evidence in thexpedientgaccepted Panamanian laws, and the argumentscaiivay the
parties. Indeed, as the table below demonstréters are clear answers to all of the questions

that Claimants have posed for rhetorical flourish.

173 Claimants’ Supplement to RFA p. 2 (emphasis added).

174 Ex. R-0001, TPA, Art. 10.18.1 (“No claim may be submittedattitration under this Section if more than three
years have elapsed from the date on which the af#tifirst acquired, or should have first acquitethwledge of

the breach alleged under Article 10.16.1 and kndggethat the claimant . . . has incurred loss anatge”).

175 See2019 Hearing(Day 2), Tr. 608:03—12 (Claimants’ Counsel).

176 See2019 Hearing(Day 1), Tr. 52:15-55:16 (Claimants’ Counsel).

177 SeeEx. R-0047 BS Litigants’ Objection to Admissibility (16 Sef@013), pp. 2-3.
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Rhetorical Question by Claimants About

The Supreme Court Judgment

The BS Litigants “[we]re members of a single cogiergroup”
that “for a great many years . . . use[d] the idens
BRIDGESTONE and FIRESTONE . . 1’® And, beginning in
1988 — and for at least the next 15 years — themgrsed
How could someone possibly interpret the| “Bridgestone/Firestone” as a “trade name and catgor

Demand Letter’s use of the term identifier . . . %8 Accordingly,manygroup entities used “the
“Bridgestone/Firestone” to refer to the BS | Bridgestone/Firestone name in connection with theods,
Litigants?8 services, and business . .18 Further, despite counsel’s claim

that it would be an “extraordinary mistake [to]yk#hat the Foley
letter was sent on behalf of BSL8?a BS group memo to Panama
states that the letter was sent by “BridgestongQmation,

Bridgestone Brands, and Bridgestone Licensing Sesyi” 13
First, the Letter expressly states that “Bridgestone/Fores objects
not only to any registration of the RIVERSTONE méoktires by
your client, but also t@ny use of the mark!®* This easily could
be interpreted as pertaining to Muresa and Tireu@ras Muresa
owned the RIVERSTONE mark and Tire Group was &sist

entity/distributor. Second in the Civil Proceeding, the BS Litigants
How could someone ever read the Demandargued that, given the relationship between thaffffa and L.V.

Letter (which had been sent to L.V. International, the Plaintiffs were no doubt awatégal actions
International’s attorney) as pertaining to | involving L.V. International. Third, as a practical matter, a letter|to
Muresa and Tire Group? L.V. International was a letter to Muresa as wdlb recall, “both

L.V. International . . . and T[ire Group] . . . grart of the same
business group as Muresa, the so-called Luque Gréugn the
Luque Group — as in the BS group — certain peopedauble-
hatted €.g, the president of L.V. International is also a Eka’s
director). Accordingly, Claimants’ question isialiike asking how
a letter to Mr. Kingsbury at BSAM could ever bekia to BSLE
First, it was not only the Supreme Court that considéned
How could someone ever consider relevant@@emand Letter relevant. The Appellate Court alserded the
letter that one attorney had sent to another iretter to be relevant, in its decision granting @wadyuvante
the U.S. %8¢ Petition!®” Secondthe BS Litigants opened the door to the
Demand Letter by discussing the U.S. oppositiorceeding:®®

178 See2019 Hearing(Day 5), Tr. 1233-34 (Claimants’ Counsel).

179 Ex. C-015Q BS Litigants’ Complaint Opposition ProceedingA@ril 2005), p. 3.

180 Ex. C-001Q BS Entities’ Notice of Opposition to RIVERSTONEa (3 Dec. 2003), 1 7.

181 Ex. C-001Q BS Entities’ Notice of Opposition to RIVERSTONIFEaHemark (3 Dec. 2003), 1 7.

182 5ee2019 Hearing(Day 1), Tr. 81 (Claimants’ Counsel).

183 SeeEx. R-0033 Memorandum, J. Lightfoot (12 Jan. 2015), p. 1.

184 Ex. C-0013 Demand Letter (3 Nov. 2004) (original emphasistan; additional emphasis added).

BSRFA, 1 25.

186 2019 Hearing(Day 1), Tr. 74-75 (Claimants’ Counsel).

187 Ex. R-0101, Appellate Court Ruling Admitting L.V. Internatiahas a Coadyuvante (19 June 2012), pp. 1-2.

188 SeeEx. R-0045 BSLS Answer to the Civil Torts Claim (13 Oct. 300p. 2.
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claiming that they had played a role if8t,and adducing the
record therefrom?®® If the Demand Letter formed part of such
proceeding (as Claimants argue), then it seemBaaaastep for a
court to consider the Letteilhird, both of the parties had argued
that the Demand Letter was important. The Pldgitdfosition was
that the Letter (1) shed light on motive, and (&pblished
causation. The BS Litigants agreed that causéizahthe potential
to turn on the existencedl nor) of a letter requesting the
suspension of sales:ourth, the letter, on its face, was not limite
to the U.S., but voiced an “object[ion] to . . ethise or registration
anywhere in the world of the mark RIVERSTONE foesi. 1%

How could someone ever interpret the
grounds of “error of fact as to the existenct
of evidence” to encompass “ignoring
evidence?9?

This interpretation has long been accepted in Papdmand was
bused by the BS Litigants in their submissions ® $lipreme
Court!®* As confirmed by Claimants’ email of 9 October 24%°
there are no authorities that support Claimantal asggument.

How could someone ever square a finding
“recklessness” with the statement about
“good faith” in the Opposition Decisio’?

OTfhe statement did not amount to a binding rulingexklessness,
as the parties, subject matter, aaduest for relief in the
Opposition Proceeding were differéfif. The BS Litigants
accepted this in their submissions to the Supremat@®

How could someone possibly deem reckle
the mere act of “exercising [one’s] legal
rights?19

The Judgment expressly disclaims any such finding, explains

sthat the BS Litigants had gone beyond merely egigia right?®
The Appellate Decision confirms that “recklessnemstompasses
conduct “go[ing] beyond a mere exercise of procabughts
authorized by the law in defense of an intere?™!

How could someone ever “find the
withdrawal of an appeal to be reckless{?”

The Supreme Court Judgment does not contain arhyfswdting.
Instead, it states: “[The BS Litigants’] conducttihe Opposition
Proceeding did not go unnoticed. There wawabtsabout there
being any good faith when [the BS Litigants] wemektremes to
oppose the registration of a product brand thatcgaseniently

commercially competitive. Then, after spendinggaificant

189 Ex. R-0123 Panamanian Opposition Proceeding Evidentiary iHg421 Feb. 2006), p. 3, 1 51(2).

190 Ex. R-0121 BS Litigants’ List of Affirmative Evidence (1 Qc2009), T 23.

191 Ex. C-0013 Demand Letter (3 Nov. 2004).

1925ee2019 Hearing(Day 1), Tr. 52:15-55:16(Claimants’ Counsel).

1932019Hearing (Day 2), Tr. 571:06-572:11 (Led}LA-0225, J. Fabrega, &SATION AND REVIEW 109 (2001);
RLA-0226, Cassation Ruling Rendered by Justice Harley MitqiO March 2014).

194 Ex. R-0047 BS Litigants’ Objection to the Admission of thas3ation Recourse (16 Sept. 2013), p. 2

(differentiating between (1) ignoring evide

nce (evhivould be “an error of fact as to the existerfoevadence”),

and (2) taking evidence into account but impropealying it).

195 SeeEmail from Claimants to the Tribunal (9 Oct. 2019).

1962019 Hearing(Day 1), Tr. 70-71 (Claimants’ Counsel).

197 Ex. R-0034 First Instance Decision, (17 Dec. 2010), p. 8.

198 Ex. R-0052 BS Litigants’ Response to the Cassation Recoisdan. 2014), pp. 2-3.

199 Memorial, 1 94;see also id.f1 25(p) 113, 19RFA, 11 3, 30, 56Reply, 11 2(e), 23, 93, 11&Ex. C-0032

2015 Special 301 Public Hearing Stmt. of
200 Ex, R-0034 Supreme Court Judgment

BSAM (2bF2015), p. 3.
(28 May 2014), p. 16.

201 Ex. R-0037 Appellate Decision (23 May 2013), p. 20.
2022019 Hearing (Day 1) Tr. 88 (Claimants’ Counsel).
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amount of time in litigation, they withdrew the aathey had
filed against an adverse Decisioci>” As Mr. Lee has explained,
the withdrawal of an appeal is an unusual occugém®anama’

How could someone find injury when the | “Muresa’s right to sell goods” also “could be atied” if the
opposition action “did not affect Muresa’s | Plaintiffs were frightened away from selling tireghich happened
ability to continue selling[?] Muresa’s right here. In the words of the First Instance Decisffear of seizure
to sell goods . . . could be affected only if | caused the Plaintiff[s] to stop production and sdlthe

BSLS had btained an injunctic . . . ."%® RIVERSTONE bran. .. ."2%

10.  Sixth, Claimants have not been truthful in their disauss about the payment of
the Supreme Court Judgment amount. During thargean expedited objections, Claimants
were adamant (1) that “BSLS diabt force itself to incur loss?®’ (2) that “BSJ hadho role in
the payment of damage®€? and (3) that “[ijt was only when all of the lodaémedies] were
exhausted that BSLS paid . .2°% However, the first two assertions were false, tecthird
was a careful half-truth. BSLS- with BSJ as puppet master did force itself to incur loss, by
altering the pre-agreed division of the expensarther, even though payment may have post-
dated the exhaustion of remedies, the decisiorrdegapayment was made while local
proceedings were pendifl. And it isnot, as Claimants had argued, that “BSLS paid the full
amount of the judgment debt, using financing fro8A® . . . due to the simple fact that BSLS
and BSAM were the two entities responsible forgheup’s trademark protection in the
Americas.?!! Nor is it the case that “BSLS[] made the paymieritll” merely because, “[ijn

the Americas, FIRESTONE has historically been tlogensignificant brand?? Rather, as

203 Ex. R-0034 Supreme Court Judgment (28 May 2014), p. 16.

204 5ee2019 Hearing(Day 2), Tr. 470 (Lee).

2052019 Hearing(Day 1), Tr. 65-66 (Claimants’ Counsel).

206 SeeEx. R-0036 First Instance Decision (17 Dec. 2010), p. 13.

207 Claimants’ Response on Expedited Objectiond] 164 (emphasis added).

208 Expedited Objections Hearing(Day 1), Tr. 341 (Claimants’ CounseReply, 1 31;see alsad., 1 80.
209 Expedited Objections Hearing(Day 2), Tr. 627—-628 (Claimants’ Counseige also id(Day 2), Tr. 348
(Claimants’ Counsel)Claimants’ Rejoinder on Expedited Objections {1 15-16Claimants’ Post-Hearing
Brief on Expedited Objections  58;Reply, 1 81.

210 SeeEx. R-0204 BSJ Emails re BSLS Loan (9 May 2016).

211 Reply, 1 20.

212 Reply, 1 32.
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Claimants now concede, the motive was calculatif8f5LS took into account that it had
standing . . . to recover the sum paid whereasd&Sdot, 213 and attempted to paint a picture

that would increase BSLS’s damages claifn.

11. Seventhand finally, the Bridgestone group is trying talp its way out of a
“bullying” charge. Thus, instead of sound argursestipported by law and evidence, Claimants
have resorted to lawfare and various guerrillaidact— perhaps hoping that the Bridgestone
group’s size and the mere fact of an internatien@lwould bring Panama to heel. This is not an

appropriate use of an international investmentyrea

[l CLAIMANTS’ DENIAL OF JUSTICE CLAIM FAILS

12.  Claimants have long conceded that, “under the TRAClaimants must show [a
treaty] breach by the Respondétt'to win their case. Yet, after five years of aetimss?1®
Claimants have failed to establish any such bre@tipresent — having abandoned their other
three TPA claims — Claimants’ sole remaining thesrghat of “denial of justice.” As

discussed below, however, even this remaining yhiadls flat.

A. Only Bridgestone Licensing May Allege A Denial of dstice

13. Inthe pleadings and at the hearing, it repeatedly made clear that both of the
BS Litigants are attacking the Supreme Court Juaigntiee claims expressly are framed as

alleged slights to “BSL&nd BSJ"?!" and these entities are ones to whom both counsethe

2132019 Hearing(Day 1), Tr. 119 (Claimants’ Counsel).
214Ex. R-0204 BSJ Email Correspondence Re BSLS Loan (9 May R 4.
215 Claimants’ Rejoinder on Expedited Objections Y 62.
216 SeeEx. C-0212 Email from Akin Gump to Panamanian Embassy (28.2614), p. 1Ex. C-0032 Special 301
Public Hrg. (24 Feb. 2015), p. See also generalljotice of Intent, RFA, Memorial, Reply.
217 SeeClaimants’ Reply, 11 2(a)—(f), 39(a)—(e) (emphasis added).
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experts report'® Nonetheless, as the Tribunal has stated, “BShas no claim . . .2* In fact,

without qualification, “BSJ . . . falls outside tpeotection of the TPA220

14.  On occasion, there also has been mention of “BSAdNsn for denial of
justice.’®?! But BSAM can have no such clafiff. As Claimants themselves have explained,
before a “tribunal may find a denial of justicen@ve occurredhe domestic legal system[,] as a
whole[,] must have been put to the test and have failed. . . .23 It follows directly from this
that the “system[,] as a whole[,]” must be testbéileed, it is blackletter law — tracing back to
the 14" century?* — that a person may not allege a denial of justitiess he has exhausted alll
available domestic avenu&S. This rule, which Claimants accept,is fatal for BSAM'’s
purposes, as, “texhausta particular remedy, one necessarily must firsspaiit . . . .22’ By
neglecting to even attempt to take part in thellppaceedings, BSAM waived any potential

denial of justice claim?®

15. At the hearing, Claimants responded by arguiag ‘fijhere is no need for

BSAM to have been personally denied justice. It'sicugifit for [a] denial of justice to have

218 SeeEx. C-0001, Power of Attorney for BSLS and BSAM (28 Sept. @)1nternal Approval Stmt. for BSLS (7
Oct. 2016), p. 42019 Hearing(Day 2), Tr. 369 (Claimants’ CounsePQ19Hearing (Day 3), Tr. 663: 15-18
(Molino).

219 Decision on Expedited Objectionsy 221.

220 Decision on Expedited Objectionsy 221.

221 SeeReply, § II; but seeEx. R-0033 Memorandum, J. Lightfoot (12 Jan. 2015), p. 1.

222 Rejoinder, § lI(A)(1); Counter-Memorial, § II(A); 2019 Hearing(Day 1), Tr. 210:21-211:17.

223 Memorial, 1 163.

224RLA-0113, Jan Paulsson,HNIAL OF JUSTICE ININTERNATIONAL LAW 101(2005).

225 SeeRLA-0093, Loewen 11 154-56RLA-0063, Arif, § 347;RLA-0210, The Panevezys—Saldutiskis Railway
(Estonia v. Lithuanig)f 3;RLA-0211, Case of Certain Norwegian Loans (France v. Norw&gparate Opinion of
Judge Sir Hersch Lauterpacht, pp. 34-8&lsson Rpt,  52.

226 2019 Hearing(Day 1), Tr. 48 (Claimants’ Counsel) (“Claimantsept that it is a prerequisite of a denial-of-
justice claim thathe Claimantsmust exhaust local remedies”) (emphasis added).

227 paulsson Rpt, 1 52 (emphasis added).

228 See2019 Hearing(Day 1), Tr. 24:14-21 (United States) (explainihat, for a denial of justice “claim submitted
under [TPA] Article 10.16, paragraph 1(a), a [c]tant . . . must establish that the [c]laimant versought to be

but was prohibited from becoming, a party to [théjudicatory proceeding” at issue).
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taken place which has deprive [sic] BSAM of itshtigy?2° But this theory is untenable — for
reasons pertaining to standing: implicit in Claims theory is an assertion that BSAM may
prosecute an alleged treaty breach that some etitity may have suffered. The problem with
this is that, by the TPA'’s express terms, BSAM roaly assert claims “on its own behalf’ or
“on behalf of an enterprise [of Panama] that israjcal person that [BSAM] owns or

controls . . . 29 There is no standing to prosecute claims on befal parent or sister.

16.  During closings, the Tribunal inquired whetherhibald make an exceptigat
As Panama explained, however, there is not ang fasdoing s First, the TPA provision
that Claimants contend has been violatediz; Article 10.5 — “prescribes the customary
international law minimum standard of treatment[,] and do[es] not create additional
substantive rights?®® Second under customary international law, the rule & t “claim for
denial of justice . . . can only be successfullysped by a person that was denied justice through
court proceedings in which it participated as ayps3* Third, Claimants concede that “if
BSAM was bringing a self-standing claim under cosoy international law, then the fact that it
was not a party to the Muresa litigation would méaat it did not have standing . . 2%
Fourth, as the TPA states, “customary international lgeherally and as specifically
referenced in Article[] 10.5 . . . results fromengral and consistent practice of States that they
follow from a sense of legal obligatiof® Accordingly, only States have the power to create

exception, whether through the development of nestammary international law or through a

2292019 Hearing (Day 1) Tr. 39-40 (Claimants’ Counsel).
230 Ex, R-0001, TPA, Art. 10.16.1.

2312019 Hearing (Day 5) Tr. 1264:8-13 (Tribunal).
2322019 Hearing (Day 5) Tr. 1264—65 (Panama’s counsel).
233Ex. R-0001, TPA, Art. 10.5.1.

234 RLA-0063, Arif, 1 435.

2352019 Hearing(Day 1), Tr. 37 (Claimants’ Counsel).

236 Ex, R-0001, TPA, Annex 10-A.
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TPA amendment. For a tribunal to simply invent armaild amount to an excess of powers.

Thus, in short, only BSLS may allege a denial sfige.

B. The Merits Theory Fails In Any Event

17. In any event, irrespective of the party assertirggdlaim, the denial of justice
claim fails — for at least the following reasorarst, as the U.S. has observed, and many
awards can attest, “it is well-established thagnnétional tribunals, such as U.S.-Panama TPA
Chapter Ten tribunals, are not empowered to beasapional courts of appeal . . 23?7 In
practical terms, this means (1) that the Tribunad@ndate isiot to decide the dispute in the
Civil Proceeding?®® (2) that its “function is10t to correct errors of domestic procedural or
substantive law?22® and (3) that the Tribunal manpt revisit evidentiary ruling3?® As Professor
Paulsson explains, “[d]ecisions as to the [admikitsif*}], ‘relevancy’ and weight granted to

evidence are classically matters within the evigeyptdiscretion of the national courts . .24

18.  Secondthere is no question that Claimants’ argumeresaarappeal. As
demonstrated in the table below, Claimants’ méngsries consist of (1) a position plucked
from the BS Litigants’ pleadings, and — in certaistances — (2) an assertion that any contrary

position is “impossible to understand.”

Table 1: Claimants’ “Merits Theories” Merely Reiterate Previous Arguments

Claimants’ Argument in ICSID Proceeding BS Litigants’ Argument in Civil Proceeding
“It is, we say, impossible to understand how a The Plaintiffs have “alleged ‘factual mistake ieth
competent and honest Supreme Court could have | existence of evidence,” attempting to state thaels

27 Third U.S. Subm,, 1 4;see also, e.gRLA-0100, Liman, { 274:RLA-0110, Enkev Beheeff 327;RLA-0097,
RosInvest 489;CLA-0041, Apotex { 278;CLA-0027, Azinian 1 99;CLA-0074, Waste Management, lff 129.
238 SeeRLA-0099, H&H Enterprises 1 400;RLA-0106, ECE, 1 4.764RLA-0110, Enkev Beheeff] 327;CLA-
0071, Azinian 1 99;CLA-0073, Mondey Y 126;RLA-0100, Liman 1 274;RLA-0097, RoslInvestq 489.

239 RLA-0100, Liman { 274;see als®019 Hearing(Day 1), Tr. 43 (Claimants’ Counsel).

240 paulsson Rpt, 11 40, 59, 62RLA-0104, Arif, 1 485.

241 SeePaulsson Rpt, 1 40.

242 paulsson Rpt, 1 62;see alsdRLA-0100, Liman { 274;RLA-0104, Arif, 1 485;RLA-0216, Dogan 1 129.
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the view that the lower court had totally ignored
[certain evidence]?*® as the cassation ground of “err
of fact as to the existence of evidence’nst‘a
ground, for example, saying that the, oh, the [¢]bad
misconstrued the weight or the importance or the
meaning of particular evidenc?®**

oBuperior Court. This argument is, from a conceptua

evidence in the case file that . . . w[as] igndogdhe

point, mistaken . . . 2% “In our estimation, the
[cassation] grounds cited [by the Plaintiffs] are
mistaken, . . ., for the plaintiff claiming as @mance,
which in reality is an issue of evidentiary evaioat”?4®

“We say it is incomprehensible that the SupremerCq
could find the withdrawal of an appeal . . . to be
reckless or evidence of bad faith . .2*"Indeed, “we
say withdrawal of an appeal . . . is the oppodite o
reckless behavior?*®

UThe withdrawal of an appeal . . . does [no]t rejerdg an

abuse of the right to litigate; to the contraryndicates
evaluative decisions that indicated at the time to
withdraw from the discussion initially set forth..nof[t]
proof of recklessness or bad faittt®

‘[W]e say that . . . it's irrational and unreasoleafor
the Supreme Court to consider that [the Demantgrle
could have been intimidating and reckless becatise
its content, and who sent it and to whom it wag.s&f

The Letter “plainly is not addressed to Mure$d,and
“[wa]s not sent by or on behalf of BSLS or BSJw#s
sent following a successful opposition action fie t
U.S.].7%%2

—

o

“The note is addressed to an American lawyer bylerg
American lawyer and is related to events in thetéghi
States of America that are not part of these pmtiogs,
so it is irrelevant [Jherein, and is outside the&aanian
jurisdiction.’2>3

“How can the [BS Litigant$84 recklessly assert
intimidating and threatening actions against tlaenthnts
if [the Demand Letter] is not aimed at them anid was
not drafted by [the Bridgestone Litigants}%

“[T]he finding of the Supreme Court that it was
reckless of BSLS to bring a trademark opposition
because Muresa had a legal right to sell its prisgwe
say[,] simply cannot be understodd®because “[t]he
fact that BSLS opposed the registration did nogcff
Muresa’s ability to continue selling. Muresa’shtgo

sell goods . . . cod be affected only if BSLS he

“The opposition claim against a brand registration
application is a merely declarative process whimststs
of analyzing the best right derived from the uséhef
brand or the discussion of the overlapping of sigp’s
The BS Litigants “did not request any type of irgtine

2432019 Hearing(Day 1), Tr. 56 (Claimants’ Counse$ge also id.Tr. 61 (Claimants’ Counsel).
2442019 Hearing(Day 1), Tr. 55 (Claimants’ Counsel) (emphasis aide

245 Ex. R-0047 BS Litigants’ Objection to Admissibility (16 Se@013), p. 2.

248 Ex. R-0047 BS Litigants’ Objection to Admissibility (16 Sep013), p. 2.

2472019 Hearing (Day 1) Tr. 88-89 (Claimants’ Counsel).

248 2019 Hearing (Day 1) Tr. 88 (Claimants’ Counsel).

249 Ex. R-0047 BS Litigants’ Objection to Admissibility (16 Se®013), p. 5see alsEx. R-0052 BS Litigants’

Arguments Against Cassation (14 Jan. 2014), p. 9.

2502019 Hearing(Day 1), Tr. 74 (Claimants’ Counseijl;, Tr. 75;Reply, 1 2(d).

2512019 Hearing(Day 1), Tr. 75 (Claimants’ Counsel).

2522019 Hearing(Day 1), Tr. 74-75 (Claimants’ Counsel).
253 Ex. R-0047 BS Litigants’ Objection to Admissibility (16 Se@013), p. 4Ex. R-0052 BS Litigants’

Arguments Against Cassation (14 Jan. 2014), p. 7.

254 Ex. C-0200 (SPA) BS Litigants’ Closing Arguments (11 June 2010)1{

255 Ex. C-020Q BS Litigants’ Closing Arguments (11 June 2010)15; see also id.p. 13;Ex. C-0023 BS
Litigants’ Opposition to Appeal (14 Jan. 2011), pf, 32;Ex. R-0103 BS Litigants’ Opposition to L.V.
International Inc.’s Appeal (2 June 2011), pp.;ZR8 R-0047 BS Litigants’ Objection to Admissibility (16 Sept
2013), p. 4Ex. R-0056 BS Litigants’ Request for Judicial Review (30 6&014), p. 7.

256 2019 Hearing(Day 1), Tr. 66 (Claimants’ Counsel).

258 Ex. C-020Q BS Litigants’ Closing Arguments (11 June 2010)24.
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obtained an injunction in that country to restrsafe or
seize goods, but at no time did BSLS seek such an
injunction . . . 257

measure against Mures®® Indeed, “[t]here was no
judicial order in Panama that would have prevetiied
plaintiffs from selling their RIVERSTONE Y DISENO
brand product26°

“[T]he decision made by the Supreme Court simply
makes no sense and is not coherent and is not
explained, %! because “[tlhe Supreme Court did not
even attempt to reconcile the fact that the [Opjmosi

Proceeding] Court had made a finding of evidentdgooProceeding Court] declared THE CLEAR GOOD FAI1

faith with its own finding of bad faith under Artec
217.7262

Argument in First Instance and Appellate
Proceedings: It is “not true” that “the[] procedural
actions displayed in the [Panamanian] oppositiati su
were “reckless . . . . In this sense, the [Oppositi

of [the Bridgestone Litigantsf® Therefore, the issue i
res judicata?%4

Argument to Supreme Court: “[T]he appellant insists
that there has been ‘bad faith and recklessneskéin
aforementioned judicial action,” and this is “aigiahat,
in general terms, as stated by the [Appellate ¢ofuoim
the conceptual point of view, can be tri¢?®®

“[T]he finding of the Supreme Court that BSLS and
BSJ’s opposition to Muresa’s trademark application
was of itself brought ‘with the intent to cause da®es’
is impossible to understand,” because the BS Litga
“simply invoked the mechanism for trademark
opposition mandated under Panamanian law, andodi
on entirely reasonable grounds — namely that teeofis
the suffix -STONE’ in the context of tires is
confusingly similar to the BRIDGESTONE and
FIRESTONE marks?®®

“[T]he BRIDGESTONE companies just utilized a right
granted thereto by a national law to oppose thestrgg

(?f a trademark that it considered to be confuseuthlar

oits own, without excess in its allegations ousibg its
right to litigation.’257

The Supreme Court violated “BSLS and BSJ'’s right
due proces<® by taking account of the Bridgesto

tgT]he claimant is attempting for Your Honor to cider

facts other than those stated in the cle.e., complaint]

2572019 Hearing(Day 1), Tr. 65-66 (Claimants’ Counsel).

2589 Ex. C-020Q BS Litigants’ Closing Arguments (11 June 2010)2%; see also idat 3;Ex. C-0019 BSJ's Answer
(19 Aug. 2009), p. 4Ex. R-0047 BS Litigants’ Objection to Admissibility (16 Sef013), p. 4Ex. R-0052 BS
Litigants’ Arguments Against Cassation (14 Jan.Q0p. 11.

260 Ex. R-0047 BS Litigants’ Objection to Admissibility (16 Se@013), p. 7Ex. R-0052 BS Litigants’
Arguments Against Cassation (14 Jan. 2014), pEX2R-0056 BS Litigants’ Request for Judicial Review

(30 Sept. 2014), p. 9.
2612019 Hearing(Day 1), Tr. 73 (Claimants’ Counsel).
2622019 Hearing(Day 1), Tr. 69 (Claimants’ Counsel).

263 Ex. C-0200Q BS Litigants’ Closing Arguments (11 June 2010)3Ex. C-0023 BS Litigants’ Oppn. to Muresa

Appeal (14 Jan. 2011), pp. 3, 19, 21, 26, 31, 37.

264 Ex. C-0200Q BS Litigants’ Closing Arguments (11 June 2010)3Ex. C-0023 BS Litigants’ Oppn. to Muresa

Appeal (14 Jan. 2011), pp. 3, 19, 21, 26, 31, 37.

265 Ex. R-0052 BS Litigants’ Arguments Against Cassation (14. Z014), p. 2.

266 Reply, 1 2(e);see als®019 Hearing (Day 1) Tr. 66 (Claimants’ Counsel).

267 Ex. R-0047 BS Litigants’ Objection to Admissibility (16 Se®013), p. 7see als&Ex. C-0019 BSJ's Answer
(19 Aug. 2009), p. FEx. C-020Q BS Litigants’ Closing Arguments (11 June 201@), P4, 25, 27Ex. C-0023 BS
Litigants’ Opposition to Appeal (14 Jan. 2011), Bp26;Ex. R-0052 BS Litigants’ Arguments Against Cassation
(14 Jan. 2014), pp. 2, 1Ex. R-0056 BS Litigants’ Request for Judicial Review (30 5&814), p. 9.

268 Reply, 1 39(d).
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Litigants’ “opposition actions against the
RIVERSTONE mark in several countries,” when tho
actions had not been mentioned in the first inganc
proceeding complair?®®

and for you to proffer anltra petitajudgment on . . .
smtimidating and threatening actions which genetate
damages due to an international persecution his. T

conclusively violates legal due proce?’°

“The Supreme Court relied on evidence that was ng

properly admitted, such that BSLS and BSJ did not
have the opportunity properly to respond to it.isTh
was a violation of Articles 792, 856, 857, 871, &nd
878 of the Panamanian Judicial Cod€.”

tThe submission of the Demand Letter by the Pldgtif
experts “directly violates Articles 871 of the Juidi
Code . . . [and] 877 and 878 of the Judicial Codé.”
“[T]he claimant has obtained a procedural advantage
curtailing our right to contradict the evidence anat
fight to defense, given that the objection and ¢en
evidence period already passé®”

“[T]he Supreme Court’s finding on loss appears at
Page 18 of the Judgment, with the Supreme Court

ordering BSJ and BSLS to pay Muresa and TGFL tk

sum of $5 million as compensation for contractual
liability [sic], and there is no attempt to explauhere
that number came front*

“In the Judgment of May 28, 2014, the Chamber dmds
make any explanation or indication as to what arhofin

i¢he damages awarded of US$5,000,000.00, correspo
to the alleged damages sustained by [Tire Groung], a
does not explain how such amount has been

nds

quantified.”’®

19.
As a threshold matter, the Judgment followe

afforded due process. The BS Litigants had

Third, the Supreme Court Judgment does not offend a& sdnsridical propriety.

d aclpzassation proceeding — and one that

natidbe Plaintiffs’ arguments, and exercised

their right to be heard. Following the submissjadeliberations took placg® and the Court

then rendered a judgment that accords with

Panamdanv, theexpedienteand common sense.

At the hearing, Claimants — bizarrely — questiotigel application of Panamanian law; their

contention was that the Supreme Court should hamducted a “conflict-of-law” analysis in

269 Reply, 1 54.
210 Ex. C-020Q BS Litigants’ Closing Arguments (11 J
Opposition to Appeal (14 Jan. 2011), p. 37.

une 201@), p9—20;see alsdx. C-0023 BS Litigants

211 Reply, 1 39(b);see als®019 Hearing(Day 1), Tr. 78-81see idat 74 (Claimants’ Counsel).

212 Ex. C-020Q BS Litigants’ Closing Arguments (11 J

une 2010)1; see also idat p. 21Ex. C-0023 BS

Litigant’s Opposition to Appeal (14 Jan. 2011), pp, 31;Ex. R-0103 BS Litigants’ Opposition to L.V.

International Inc.’s Appeal (2 June 2011), pp.;ZER R-
(14 Jan. 2014), p. &x. R-0056 BS Litigants’ Request
213 Ex. C-020Q BS Litigants’ Closing Arguments (11 J
Opposition to Appeal (14 Jan. 2011), pp. 15, 163173

0052 BS Litigants’ Arguments Against Cassation
for Judicial Review (30 6&014), p. 7.

une 2010)14; see alsd=x. C-0023 BS Litigants’

2.

2742019 Hearing(Day 1), Tr. 101:4-12 (Claimants’ Counsel).

215 Ex. R-0053 BS Litigants’ Motion for Clarification and Modifation (16 June 2014), p. 5.

276 Ex. R-0034 Supreme Court Judgment (28 May 2014), p. 19 ¢&iting opinion . . . . Despite having submitted
my remarkswhich were partially accepted by my colleaguemust state that | do not agree with the denisio

issued in the Judgment”) (emphasis added).

2
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connection with the Demand Lettéf. However, this is a brand-new argument. In thelCi
Proceeding, the BS Litigants argued in all sevetheif pleadings, before all three levels of

courts, that the coudu jourshould apply Art. 217 of the Panamanian Judiciade&&é®

20. Inany event, if the Tribunal were to look beyorahBmanian law, it would find
precedent in other countries for deeming actidtestihe Demand Letter to be impropgét.For
example, the Letter would be at home on the folfmwlist, which the leading U.S. treatise on
trademark law cites as examples of unfair competiti“Filing a groundless lawsuit . . . as an
aggressive competitive weapon; . . . [s]lending €easl desist letters . . . charging patent
infringement without having a reasonable basisafbelief that there was infringement; . . .

[slending bad faith cease and desist lettergharging copyright infringement . . 289

21. Finally, as Panama has demonstrgted- and a review of the document confirms
— the logic of the Supreme Court Judgment can b@wed from Point A to Point B to the end.
In fact, at the hearing, Claimants even concedatd“ftjhe Supreme Court Judgmedaes
explain what evidence [the justices] relied on, Hrbasis for their findings other than the
finding of loss . . . 282 On this last point, Claimants’ assertion is thigre is no attempt to

explain where [the USD 5 million damages] numbenedrom.’®®® But, notably, the BS

277 2019Hearing (Day 2), Tr. 608 (Claimants’ Counsel).

218 Ex. R-0045 Answer of BSLS to the Civil Torts Claim (13 O2008), p. 2Ex. C-0019 Answer of Bridgestone
Corp. to the Civil Torts Claim (19 Aug. 2009), p.&k. R-0062 BS Litigants’ Motion for Dismissal (19 Aug.
2009), p. 3x. C-020Q BS Litigants’ Closing Arguments (11 June 20102 Ex. C-0023 BS Litigants’ Oppn. to
Muresa Appeal (14 Jan. 2011), pEk. R-0047 BS Litigants’ Objection to Admission of CassatiRacourse (16
Sept. 2013), pp. 8, 1&x. R-0052 BS Litigants’ Response to Cassation Recoursd#h42014), pp. 3, 4, 10, 12.
2719 See2019 Hearing(Day 3), Tr. 800-803; 817—-820 (Jacobsah)(Day 1), Tr. 315-317 (KingsburyfFirst
Jacobson Rpt, 11 54-59.

280 RLA-0224, McCARTHY ON TRADEMARKS AND UNFAIR COMPETITION, § 1:10 (5th ed. 2018), p. 25.

281 SeePanama’s Opening Stmt(2019 Hearing), Slides 127-39.

2822019 Hearing(Day 1), Tr. 93 (Claimants’ Counsel).

2832019 Hearing(Day 1), Tr. 101 (Claimants’ Counsel).
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Litigants have already tried this argunf@ht— and when doing so, they expressly revealed that

they could “infer” the Supreme Court’s lodgfe.

22. Inany event, not even this last complaint coulérmd judicial propriety. In this
vein, it may be useful to review Exhibit R-70: assation judgment drafted by Claimants’ expert
Mr. Arjona, who testified that he always compliedhahis duty under Article 199 of the Judicial
Code to provide reasoR& As the Tribunal will find, Mr. Arjona’s reasoningas succinct. The
analysis section of the judgment begins on page tmder the heading marked “IV. Decision
of the Third Chamber.” In the second paragrapd judgment deals with the respondent’s
argument that the cassation request should be isiswh forthwith due to errors of form.” The

entire discussion is quoted below:

First, it is noted that the [respondent] has retpeshe [matter] to be
dismissed forthwith due to errors of form. Howevdre Chamber
considers that such errors do not comply with miovis in Article 926
of the Labor Code and, therefore, on the basisrttlas 925 and 926 of
the Labor Code and 474 of the Judicial Code, cenatebn will be given
to the [substancéf’

Similarly succinct reasoning then follows for Mrj@na’s decisions on substance. This is

common for Panamanian judgmeff$particularly on cassation.

23.  Thus, in sum, while the Tribunal “may find thaf isagree[s] with the Supreme

Court,?®%there is nothing here that comes close to a dehjaktice.

284 SeeEx. R-0053 BS Litigants’ Motion for Clarification and Modifation (16 June 2014), p. Reply, 1 2(f).

285 SeeEx. R-0053 BS Litigants’ Motion for Clarification and Modifation (16 June 2014), p. e also generally
First Lee Rpt., 1 163;Second Lee Rpt. 7 89

286 2019 Hearing(Day 2), Tr. 388:9-11 (Arjona).

287 Ex. R-007Q Decision of the Third Chamber of the Supreme €ofiPanama (22 June 2004), p. 4.

288 SeeFirst Lee Rpt., 1 168.

2892019 Hearing(Day 1), Tr. 137:12-17 (Panama’s counsel).
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C. There Is No Basis For Drawing Any Inference of Coruption

24. At the hearing, Claimants continued to make allegatof “corruption.” To date,
however, they have failed to advaraney factual narrative as to what the alleged “corupti
supposedly entailed. This defect is fatal foreast two reasondirst, it is well accepted that —
whether they be States or investors — any partliegiag corruption must provide “clear and
convincing” evidencg® of corruption in the mattesub judice’®* Second under Article 48(3) of
the ICSID Convention, the Tribunal is requirede¢oder an award that “states the reasons upon
which it is based?®? In practical terms, this requirement involvesifigking findings of law,

(2) making findings of fact, and (3) stating thablinal's conclusion from applying the law to
the fact®® Skipping the second step would amount to annigllabror?®* so, too, would

inventing a narrative when none has been presdmyt&@aimants®

25.  Claimants appear to be arguing that the Tribunalilshinfer corruption, based
on an “accumulation” of four items of “circumstaaitevidence.2® But as Claimants’ own
expert advises, it would be “terribly irresponsii to divine “corruption” from these four
items. For example, tHest consists of “numerous reports and NGO report$’[that allegedly
demonstrate a “prevalence of corruption” in Panéifaret these reports are not actually
evidence, whether circumstantial or otherwise,afuption in the Cassation Proceedfi.As

the Oostergetetribunal observed, “[t]he burden of proof cannetdimply shifted by attempting

290 SeeRLA-0114, EDF (Services) Limited v. Romanf221,RLA-0117, Karkey, 1 492.

291 SeePaulsson Rpt, 1 79;CLA-0137, Union Fenosa GasJ 7.58;2019 Hearing(Day 1), Tr. 26:4-16 (U.S.).
2921CSID Convention, Art. 48(3).

293 SeeRLA-0070, Soufrakj 1 123.

2941CSID Convention, Art. 52(1)(e) (“[T]he award hfasied to state the reasons on which it is based).

2% See, e.gRLA-0073, Pey (Resubmissior 244.

2% 2019 Hearing(Day 1), Tr. 111 (Claimants’ Counsel).

2972019 Hearing(Day 2), Tr. 427 (Arjona).

2982019 Hearing(Day 1), Tr. 104 (Claimants’ Counsel).

29 See, e.gRLA-0195, Vanessa Venture§ 228.
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to create a general presumption of corruptiongivan State3° Thesecondalleged item of
“evidence” concerns the document production phéskei®arbitration, and specifically, the
nonexistence of documents demonstrating commuaitatietween the Supreme Court justices
and third partie$®® In other words, Claimants’ purportaéfirmative evidence of corruption is

the nonexistenceof evidence. This is not sustainable.

26. Thethird set of “circumstantial evidence” is composed @f thade-for-arbitration
tales of two of the Bridgestone group’s lobbyistsore in-house and one external — who allege
that Panamanian Ambassador Gonzalez-Revilla adtiltd the Supreme Court Judgment had
been the result of corruptid® One problem, however, is that there is no conteameous
record of this alleged statement. This is esplycmtable, considering that (1) at the time, Akin
Gump was helping to analyze potential ISDS clai@sthere were two Akin Gump partners
present® (3) any competent lawyer would have immediatetprded the statement and
preserved the notes for posterity, and (4) the ssa aide-mémoire has been submitted as
evidence?® Further, in his written and oral testimony, Améedor Gonzalez-Revilla has
consistently denied ever making the stater®niAs he explained, at the time of the meeting, he
did not even know the parties or the justices imedlin the Supreme Court proceediftfs.

Thus, even assumirggguendathat the alleged statemdmtd been made, it could not amount to

a binding admission on behalf of Panama, giverciftemstances of its alleged delivefy.

300 RLA-0101, Oostergetel] 296.

301 See2019 Hearing(Day 1), Tr. 107—109 (Claimants’ Counsel).

302 SeeAkey Stmt., § 8;Lightfoot Stmt., 7 11.

303 Memorial, 1 114.

304 Ex. R-0035 Ayuda Memoriaf the Embassy of Panama (13 March 2015).

305 SeeGonzalez-Revilla Stmt, § 7;2019 Hearing(Day 6), Tr. 1362:1-1363:6 (Gonzalez-Revilla).
306 See2019 Hearing(Day 6), Tr. 1362:4—10 (Gonzalez-Revilla).

307 SeeCounter-Memorial, 1 62 (alleged statement suffered from absenspatfific facts and informal context) .
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27.  Thefourth and final set of “circumstantial evidence” consist the National
Assembly complaints designated as Restricted Irdtion3°® Notably, even though Claimants
had spent weeks demanding these documents, theiselbdid not once ask that the hearing be
closed to allow for discussion thereof — not evanidy the five-plus hour examination of Mr.
Lee. The reason is simple: had counsel spentisuigyon the documents, they would have been

forced to admit that they had no answer to theudision in Panama’s Rejoind&?.

V. CLAIMANTS’ DAMAGES CASE ALSO FAILS

28. Onsome level, there is no need to discuss the sEdamages. Reparation is
plainly contingent upon the existence of a TPA bhg’d® and in this case, Claimants have failed
to demonstrate any such breach. Neverthelesthdasake of completeness, Panama notes that
Claimants’ damages case fails. This conclusionvderirom the following rules, which

Claimants have never contested.

29.  First, the starting point in any analysis is the idecifion of injury3!! This is
clear from the very word “damages.” Compensatsocoimpensatiofor injury .32 Secong the
only form of compensable injury in this case isiigjthat a claimant has already incuf’€dn
its capacity as an “investor” in Panaféas a result of the Supreme Court JudgrieniThe

TPA does not allow any claims for hypothetical igj&*® for injury not caused by the

308 See generallProcedural Orders Nos. 9, 10

309 See generalliRejoinder, § IIl.A.2.d.

310 RLA-0027, Articles on State Responsibility, Art. 32taimants’ Rejoinder on Expedited Objections 1 62.
311 See, e.gRLA-0073, Pey (Resubmissiarfl 200;Second Versant Rpt. {1 22-57.

312S5eeRLA-0027, Articles on State Responsibility, Arts. 31, 36; See also, e.gCD-0007 Daniel Presentation,
Slide 5;RLA-0075, Hrvatska 1 238;RLA-0076, Khan Resourced 388;RLA-0191, MNSS B.\/{ 356.

313Ex. R-0001, TPA, Art. 10.16.1(a).

314 See2019 Hearing(Day 1), Tr. 27:1-15 (United State®x. R-0001 TPA, Arts. 10.16, 10.2& ounter-
Memorial, 19 5—-13Rejoinder, 11 202—203.

315 SeeEx. R-0001, TPA, Art. 10.16RLA-0027, Articles on State Responsibility, Arts. 31, 38, 39.

316 See2019 Hearing(Day 1), Tr. 23:8-22 (United States).
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Judgmengl’ or for injury to alleged investments that may egistside of Panam#® Nor does

it offer any recourse for injury to BSJ. To recal a Japanese entity, “BSJ . . . falls outside th
protection of the TPA3!® and accordingly “holds no rights” and “has no miaunder the
treaty®2° This defect cannot be cured — not even by assigtdss” from BSJ to one of the
Claimants. As thihaly tribunal explained, one reason for this is tharfio dat quod non
habetor nemo potiorem potest transfere quam ipse halbaat is, no one could transfer a better
title than what he really has?* Another reason is that the arrangement “wouléatethe object
and purpose of the ICSID Convention and the sanatithe privity of international agreements
not intended to create rights and obligations fam-parties.??? Even 17 years ago, at the time

of theMihaly award, “[t]his proposition [wa]s confirmed by ICSIBng-standing practice’®

30. Third, as Claimants concede, they bear the burden atflesting injury®?*
Fourth, to discharge this burden, the injury must be eale., a genuine “incurred loss[}®°
This rule follows both (1) from the text of the TR#as incurred loss™§?° and (2) from the
basic evidentiary tenet that a “fiction” lacks patibe value. This self-evident tenet does not

often need stating, but its fingerprints can bentbthroughout the ICSID worlae(g, in

317 SeeThird U.S. Submission.

318 See2019 Hearing(Day 1), Tr. 27:1-20 (United States).

319 Decision on Expedited Objections{ 221.

320 Decision on Expedited Objectionsy 221.

321 RLA-0022, Mihaly, 1 24.

322 RLA-0022, Mihaly, 1 24 (explaining also that “[a] claim under ti&SID Convention with its carefully
structured system is not a readily assignable cimoaetion as shares in the stock-exchange markather types of
negotiable instruments, such as promissory notesters of credit”).

323 RLA-0022, Mihaly, 1 25.

324 SeeClaimants’ Rejoinder on Expedited Objections 1 62, 71see also, e.gRLA-0073, Pey (Resubmissign)
1 231;RLA-0082, Rompetral 1 190.

325 Ex. R-0001, TPA, Art. 10.16.1(a).

326 SeeEx. R-0001, TPA, Art. 10.16.1(a).
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Arbitration Rule 3527 in the ru
requirement that there “object

assess whether the claimant *

le that “speculative” injury is not conmsable328in the
ively” be an investi@® in denial-of-benefits cases, which

‘genuinely” qualifeasiie treaty’s protectionS? in the

jurisprudence constantdat confirms that made-for-trial evidence doesagtaiblish

jurisdiction) 33! The table below applies these rules to Claimahtries, which fail.

Table 2 Claimants’ Theories Of Injury Fail

Claimants’ Theory Of Injury Defect(s)

Theory 1: All trademarks in Panam
have been devalued as a result of t
Supreme Court Judgmetit.

aNo evidence.At the hearing, Claimants’ own expert conceded tihat
%upreme Court Judgment hast devalued all trademarks in Panafia.

Theory 2: The BRIDGESTONE anc
FIRESTONE trademarks (in Panan
and the BSCR region) have been
devalued as a result of the Suprem¢
Court Judgment3*

Threshold legal problem Approximately 90% of Mr. Daniel’s
calculation pertains to trademarks (and licenses#trademarks) in the
so-called “BSCR Region.” The TPA limits claimsitgury to
investments in Panani&, and if a Panamanian trademark qualifies as
] “investment” in Panama, it follows that trademaré&gistered in other
&tates —e.q, in the “BSCR Region” (which includ@éter alia, the
United States and Canada) — would be investmerntsse other State
2and not in Panama.

In any event, there is no evidenceln the words of the Tribunal, “the
value of the trademark to the owner will reflea tlimount of royalties
received, while the value of the license to therdmee will reflect the

174

U

fruits of the xploitation of the trademark, out of which the rihiges are

3271CSID Arbitration Rule 35(2) (“Each witness shalhke the following declaration before giving hisdence: ‘I
solemnly declare upon my honour and consciencd #fwll spealthe truth . . . .”) (emphasis added); Rule 35(3)

(“Each expert shall make the followi

ng declaratib@iore making his statement: ‘I solemnly declgserumy

honour and conscience that my statement will lecaordance with mgincerebelief . . . .”) (emphasis added).
328 See, €.92019 Hearing(Day 1), Tr. 27:3-6 (United State®t.A-0074, Nations  619;RLA-0075, Hrvatska
1 238;RLA-0076, Khan Resourcedl 388.

329 SeeClaimants’ Response to Expedited Objectiong] 101;RLA-0007, Malaysian Historical Salvorsy 72;
RLA-0008, Philip Morris, 1 203;RLA-0009, SGS v. Pakistarf 133, note 153RLA-0010, MytilineosY 125;

RLA-0011, Tenaris 1 284;RLA-0012

, Fedax { 28.

330 See, e.gRLA-0017, Pac Rim RLA-0018, Empresa Eléctrica

331 See, e.gRLA-0025, Levy, 11 185,

195RLA-0020, Phoenix Actiony 142;RLA-0042, Mobil v. Venezuela

1 205;RLA-0043, Tidewater 1 146—48RLA-0024, Lao Holdings § 70;RLA-0022, Mihaly, 1 24;see alsdRLA-

0023 Gallo, 1 336;RLA-0044, Philip

Morris,  588.

3322019 Hearing(Day 1), Tr. 129 (Claimants’ Counsel).

3332019 Hearing(Day 3), Tr. 661:17-20, 696:14—18 (Molino).

3342019 Hearing(Day 1), Tr. 130 (Claimants’ Counsedge also id (Day 4), Tr. 992—-993 (Daniel).

335 See2019 Hearing(Day 1), Tr. 27:1-20 (United Statesge alsdEx. R-0001 TPA, Arts. 10.16, 10.2&ounter-

Memorial, 11 25-26, 26(Rejoinder,

19 235-236, 279-283.
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Claimants’ Theory Of Injury Defect(s)

paid [i.e., sales].®3¢ However, “BSLS and BSAM do not claim that sales
have dropped®’ and Claimants’ own expert concedes: (1) thaissale
have increasetf® (2) that the royalty rate has not chang&dnd (3) that
there has not been any loss of market share innRatié Further,
Claimants’ financial statements do not reflect brsg; to the contrary,
they expressly confirm that there were “no impaintsé for any
intangible assets (including “tre names” and “other” intangible34!

Theory 3: The Supreme Court No evidence.At the hearing, Claimants’ own witness and expert
Judgment has had “for the Claimanisgsonceded that the Bridgestone group (and, moreadlyodaimants in

at least, a chilling effect on the Panama) have continued to bring — and win — tradkmpposition
exercise of trademark right3+2 proceeding, even in the context of prior 1.3

Theory 4: The Supreme Court No existing injury is alleged. Claimants’ framingi(e., “may
Judgment “may influence the influence”) and their own experts confirm that glkeged injury is
determination of issues in other hypothetical. At the hearing, Claimants’ expexdaaded that (1) no
jurisdictions and, of course, in otherl Panamanian court has ever cited the Supreme Qaigmknt*® and (2)
cases within that jurisdictior®** there is no evidence that any foreign courts héteel ¢he Judgmer®*®

Theory 5: Before opposing a “-
STONE” suffix mark, “we have to | This is not a genuine injury. The need to conduct due diligence befo
take a closer look at whether we threatening or filing suit cannot seriously be dedrinjury.”

[oppose] or not*’ — e.g, Claimants’ withess and trademark expert concededilia diligence is
“determine how much use there is [p$tandard and prude?ft®

the mark they intend to oppose>*®

=

e

This is not a genuine injury. Seven full months after threatening suit
Theory 6: “BSLS.. .. has against Panama, the Bridgestone group “reali?éttiat “an increase in
lost . .. US$5.4 million*Pi.e, the | BSLS’ damage compensatich? might obtain if only the evidence
(approximate) amount of the damageshowed that BSLS had paid the Supreme Court Judgmdrthe time,
award. however, thergvasno evidence: BSLS did not have the requisite
funds®>3and there were records of another arrangeni.e., an ever

336 Decision on Expedited Objectionsy 219;see also id.{ 242.

337 Reply, 1 21.

338 2019 Hearing(Day 4), Tr. 1034:9-18 (Daniel).

3392019 Hearing(Day 4), Tr. 1040:14—17 (Daniel).

3402019 Hearing(Day 4), Tr. 1038-40 (Daniel¥ee alscEx. VP-0048 Market Share Data, 2014-2017.
3412019 Hearing(Day 4), Tr. 1034:2—-8 (Danielyee als&Second Versant Rpt. 11 32-35.

3422019 Hearing(Day 1), Tr. 127 (Claimants’ Counsel).

343 See2019 Hearing(Days 1, 3), Tr. 276:13-17 (Kingsbury), 694-96o{io); Third Kingsbury Stmt. , 1 8.
3442019 Hearing(Day 1), Tr. 128 (Claimants’ Counsel).

3452019 Hearing(Day 3), Tr. 693:1-21 (Molino).

346 2019 Hearing(Day 4), Tr. 925:1-4 (Jacobs-Meadway).

3472019 Hearing(Day 1), Tr. 275:14-22 (Kingsbury§ge als®®019 Hearing(Day 3), Tr. 692 (Molino).

348 2019 Hearing(Day 1), Tr. 277:5-13 (Kingsbury).

3492019 Hearing(Day 1), Tr. 295-96 (Kingsbury¥ee als®019 Hearing(Day 4), Tr. 913—-14 (Jacobs-Meadway).
350 Claimants’ Response on Expedited Objectiond] 134.

3512019 Hearing(Day 1), Tr. 268:4—7 (Kingsbury).

352 Ex. R-0204 BSJ Email Correspondence Re BSLS Loan (9 May R 4.

353 First Versant Rpt., 164, Figure 4.
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Claimants’ Theory Of Injury Defect(s)

split of the cost§>* And so, the Bridgestone group created a fiction:
“[T]he people in Tokyo [worked] to get money to BS'®%° and
amended the prior arrangemétftperhaps believing that Panama would
never even bother to check. Funds were then viiosd BSAM — as a
“loan”3%" to keep up the appearance. But the loan wasaalgee; its
maturity date has come and gone without payrf@nthich was always
the “plan.’®® This loan was at best a contingent liability awod a true
economic liability>®® There is no evidence whatsoever of any intent to
repay, and BSLS did not even bother to ask thisufral for interest — a
singular event in the experience of Panama’s cdunse

This is not genuine injury; it is abuse. Instead of attempting to mitigate
(as required by international law? BSLS did the opposite, in a
manifest attempt to circumvent the TPA's rules.sming that
investment treaties were analogous to insurandei@siguod noi),3°2
the circumstances here would be akin to a fatheniténg his
unlicensed and uninsured minor son to drive hisaad then — when
the son crashes the car — moving to the driveias Before the police
arrive, to create the illusion for insurance pugsothat the father had
been the one driving. Such gamesmanship is natified in settings in
which the rule of law governs

Theory 7: “Lightning can strike

tomorrow.’363 This is hypothetical, and not a properly pled claim

31. Atthe hearing, in light of their failure to artiaie any genuine injury, Claimants’
counsel attempted to punt to their damages exgeserting that, “[w]ith Mr. Daniel, Claimants
will establish that they . . . have, in fact, ina@wd damageas a result of the Supreme Court

decision.®®* Yet during his appearance, Mr. Daniel admitteat tie hadissumedhe existence

354 Ex. C-0318 Agreement between BSJ and BSLS (1 Jan. 2@x)R-0095 BSLS Written Consent of the Board
of Directors for Action Without a Meeting (20 JW2916).

3552019 Hearing(Day 1), Tr. 344:16-345:2 (Kingsbury).

356 Ex. R-0095 BSLS Written Consent of the Board of DirectonsAation Without a Meeting (20 July 2016).
357 Claimants’ Reply, 19 18, 31.

358 Second Versant Rpt, 1 131-32.

359 SeeVP-0046 BSLS 2016 Financials, Tab: “BSJ & BSAM Loan Plan.

360 Second Shopp Rpt. 11 20, 130-132.

361 SeeRejoinder, 11 245-247

362 SeeRLA-0174, Maffezinj  64;CLA-0074, Waste Management, If 114,

3632019 Hearing(Day 5), Tr. 1255 (Claimants’ Counsel).

3642019 Hearing(Day 1), Tr. 129 (Claimants’ Counsel) (emphasidet).
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of injury.®®® Thus, when asked by the Tribunal about his deseri of the alleged injury, he
said: “l did not mean that I’'m forming an opinion| have a basis to establish th#¢”When

pressed on the subject, he further conceded that:

[T]he Tribunal or others, will have to determine txtent of the impact
to the legal rights. And I'm predicating my anasyen a determination
that those rights have been impaired and effegtigbinged them from
what would be economically exclusive rights to ewwitally non-
exclusive rights®’

It is difficult to understand how a damages expetld possibly quantify an injury that he has

not observed — and, in fact, could not even defife.

32. In an attempt to rehabilitate Mr. Daniel, Claingasserted during their closing
that “Ms. Jacobs Meadway provides the legal foundatfor Mr. Daniel's assumption that the
Supreme Court Judgment caused exclusive rightedorbe non-exclusiv€® Nevertheless, a

few moments later, Claimants were forced to conthdethis was not true:

TRIBUNAL PRESIDENT: “Did Ms. Jacobs Meadway sagtkhe effect
of the judgment was that the license right showdtieated as non-
exclusive rather than exclusive rights?”

MS. KEPCHAR: “l don't recall that she does, MreBident.870

Accordingly, it would seem that Claimants’ expeutorted to quantify an injury that he could
not define — and simply assumed existed — baseatbarexistent testimony from another of

Claimants’ experts. By even Mr. Daniel's own ladiés analysis is “of no assistancé’’

365 See, €.92019 Hearing(Day 4), Tr. 1008:10-11 (“I can't define the injurl need that to be an assumption”)
(Daniel).

366 2019 Hearing(Day 4), Tr. 1006:11-14 (Daniel).

3672019 Hearing(Day 4), Tr. 1007:6-13 (Daniel).

368 See2019 Hearing(Day 4), Tr. 1017:16-19 (“Q. . . . What went itih@ assumption? A. I'm trying to be as clear
as | can. | can't answer that question. Thajisestion that someone else needs to answer”) (Danie

3692019 Hearing(Day 5), Tr. 1247 (Claimants’ counsel).

3702019 Hearing(Day 5) Tr. 1248 (Claimants’ Counsel).

3712019 Hearing(Day 4), Tr. 1008:16—22 (Daniel). - .
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33. Inlight of this, neither Panama nor the Tribunaé¢d to delve into the manifold
other problems with Mr. Daniel’'s analysis. Theselude,inter alia, the facts that (1) he first
omitted any damages calculation for BSAM, and inperty included a calculation for BS%
(2) when forced to deal with this problem, he dedithat the value of BSAM’s license rights
must be at least twice the value of BSJ's trademights (A = 2B)3"3 such that the alleged
damages that had been attributed to BSJ in hisréiport doubled?* and (3) Mr. Daniel’s
calculations reflect the assumption that the valude BRIDGESTONE and FIRESTONE
marks decreased by approximately 60% the day tedudgment’> However, if the Tribunal
turned to Mr. Daniel’s figures in any event, it iefind them to be hyper-inflated. As the
figure below illustrates, more than 99% of the UBD5 million requested corresponds to one or
another illegitimate demand. Once the Tribunalsesthe sums for the “BSCR Region” and
BSAM, the damages figures drop to the range of BS[311.00 to USD111,104.00. As Mr.

Shopp has explained, once corrected, those figirgsfurther (USD 0 to USD 25,741.005.

Mr. Daniel’s Proposed Damages Figures

Decrease in Value Panama Only BSCR Region

Low High Low High
Scenario Scenario Scenario sScenario

Trademarks

Bridgestone{BSJ)" $438,982  $874,464
Firestone (BSLS) $59,311 $111,104
Trademark bicenses

Bridoestons (BSAM) R SE7E 48
Firasiona (BSAM SORSH Shhgd
Damsges (BSLE®

T A A RN AT

RSAM)

* denotes non-claimant

372 See, e.gFirst Daniel Rpt., Figure 1;First Versant Rpt., 1 57-61Second Daniel Rpt. 27, fn. 28.
3735e€2019 Hearing(Day 4), Tr. 1080:06—-09 (Daniel).
374 See2019 Hearing(Day 4), Tr. 1059-1064 (Daniel).
375 See2019 Hearing(Day 4), Tr. 1029:14-1030:19 (Daniel).
376 RD-0009 Shopp Presentation, Slide 5.
[FOOTNOTE CONTINUED ON NEXT PAGE
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V. CONCLUSION AND REQUEST FOR RELIEF

34. Ultimately, this arbitration appears to trace baxkubris — the “shock” that a
“small country” like Panantd’ would dare to stand up to the Bridgestone grong,state that it
had acted improperly. But this is no basis on Whdcpursue an international claim, and
Panama has demonstrated as much during the cdutss arbitration. The exercise has been
an expensive endeavor, as Claimants have raisgasotaly to abandon them; aggressively
sought the production of — and expert access t@nsisve documents, which they never
discussed at the hearing, and their expert dicewen cite; made assertion after assertion without
ascertaining its accuracy; misled the Tribunal &blo@ existence of their own documents;
pursued multiple meritless requests to disqualdgdma’s experts; and (most recently)
propounded a new and twice-waived theory on a ftgdhnical question of Panamanian civil
procedure, demanded that a civil law practitionspimve their theory by citing “precedent”
from memory, sat silently and then objected onttf@ occasions on which Panama offered to
provide the authorities, demanded two weeks to woinidhe research that they should have had
on hand before embarking on this folic and detowk labeling a former Supreme Court Justice
“unsatisfactory,” and then stated simply: “Clairtahave decided not to submit . . . legal
authorities.?”® This conduct should be sanctioned with a&ftithward of costs and attorneys'’

fees8® For all of the foregoing reasons, Panama reggbctequests that the Tribunal:

8772019 Hearing(Day 1), Tr. 275:20-21 (Kingsbury).

378 Email from Claimants to ICSID (9 Oct. 2019).

379 SeeDecision on Claimants’ Application to Remove J. Le¢13 Dec. 2018), T 41.

380 SeelCSID Convention, Art. 61(2)RLA-0215, Quadrant Pacifi¢ 11 72—73Counter-Memorial, 1 287-99;
Rejoinder, 1 284—-88.
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a. dismiss BSAM’s claim under Article 10.5 of the TR& lack of standing, or in
the alternative, reject such claim for lack of meeject BSLS’ claim under Article 10.5

of the TPA for lack of merit;

b. in any event, reject (1) BSLS’ request for USD 3.43illion; and (2) Claimants’

request for compensation in excess of USD 5.43llomjland

C. award to Panama, with interest, all costs of thération, including all attorneys’

fees and costs and expenses.

Respectfully submitted,

% AQAJW
\

E. Whitney Debevoise

Gaela K. Gehring Flores
Mallory Silberman

Katelyn Horne

Brian A. Vaca

Michael Rodriguez
Natalia Giraldo-Carrillo*

Arnold & Porter Kaye Scholer LLP
601 Massachusetts Avenue NW
Washington, DC 20001

+1 202 942-5000 (office)

+1 202 942-5999 (fax)

* Admitted in Colombia only; not admitted to the piae ¢
law in New York State
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