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SUPREME COURT OF THE STATE OF NEW YORK 

COUNTY OF NEW YORK: COMMERCIAL DIVISION 

In the Matter of the Arbitration Between 

CEF ENERGIA, B.V. 

Petitioner, Index No. ____ _ 

v. Notice of Petition 

THE ITALIAN REPUBLIC 

Respondent. 

PLEASE TAKE NOTICE that. on August 16, 2019. Petitioner CEF Encrgia filed a 

Petition to Confirm Arbitral Award with the Supreme Court of The State of New York, New 

York County, against Respondent, the Italian Republic . A copy of the Petition, together with the 

Affirmation of Charlene C. Sun. dated August 16. 2019. and all exhibits thereto is attached to 

this Notice of Petition. An application will be made to the Court, to be held at a courthouse 

thereof, located at 60 Centre Street, City of New York, County ofNew York, State of New York, 

at the Submissions Part, Room 130. on the November 15, 2019, at 9:30 a.m. that day. or as soon 

thereafter as counsel can be heard, for an order pursuant to the Convention on the Recognition 

and Enforcement of Foreign Arbitral Awards (June I 0. 1958, 21 U.S.T. 2517, 330 U.N.T.S. 38) 

and Chapter 2 of the Federal Arbitration Act (9 U.S.C. § 20 I, et seq.), confirming the Award and 

directing that judgment be entered thereon, and for such other and further relief as may be just. 

proper, and equitable, together with the costs and disbursements of this proceeding. 
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PLEASE TAKE FURTHER NOTICE that an answer and supporting affidavits, if any. 

shall be served at least seven days before the aforesaid date of hearing. 

Dated: New York. New York 

August I 6, 2019 

Respectfully submitted, 

lsi James E. Berger 

James E. Berger 

Charlene C. Sun 

KING & SPALDING LLP 

I 185 Avenue ofthe Americas 

New York, NY 10036-4003 

Tel: (2 I 2) 556-2200 

Fax: (212) 556-2222 

jbcrger@kslaw.com 

csun'{t. k.slaw.com 

Allorneysfor Petilioner 

CEF Energia B.V. 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: COMMERCIAL DIVISION 

In the Matter of the Arbitration Between 

CEF ENERGIA, B.V. 

Petitioner, Index No.-----

v. Affirmation of Charlene C. Sun 

THE ITALIAN REPUBLIC 

Respondent. 

AFFIRMATION OF CHARLENE C. SUN 

I, Charlene C. Sun. an uttomey duly admitted to practice before the courts of the State of New 

York, affinns the following to be true under penalty of perjury: 

I. I am of counsel at King & Spalding LLP, counsel to Petitioner herein. I am a 

member in good standing of the Bar of the State of New York. I have personal knowledge of the 

facts set forth herein, and could and would testify to them if called upon to do so. 

2. This atlirmation is provided in support of Petitioner's Petition to Continn Arbitral 

Award. TI1e award (the "Award") is captioned SCC Arbitration V (20 15/ 1 58) and was rendered 

on January 16. 20 I 9 in an arbitration between Petitioner and Respondent. the Italian Republic 

(''Italy .. ) under the Arbitration Rules of the Arbitration Institute of the Stockholm Chamber of 

Commerce, pursuant to the United Nations Convention for the Recognition and Enforcement of 

Foreign Arbitral Awards (June I 0, 1958), 21 U.S.T. 25 I 7, 330 U.N.T.S. 38 (the "New York 

Convention") and Chapter 2 of the Federal Arbitration Act ("FAA"), 9 U.S.C. §§ 201 et seq. 

3. Attached hereto as Exhibit A is a duly-certified copy of the Award. 
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4. Attached hereto as Exhibit B is a true and correct copy of the Energy Charter 

Treaty ("'ECf"), Article 26 of which provides that any disputes arising under the ECr may be 

submitted to arbitration "under the Arbitration Institute of the Stockholm Chamber of 

Commerce ... Italy signed the ECTon December 17, 1994 and ratified it on DecemberS, 1997. 

The ECT entered into force in the Italian Republic on April 16, 1998. In accordance with Article 

1(2) of the ECT, Italy was a Contracting Party to the ECT at the time the arbitration underlying 

the Award was commenced. Italy gave notice of its withdrawal from the ECTon December 31, 

2014 and its withdrawal became effective on January I, 2016. Pursuant to Article 47(3) of the 

ECT, the post-withdrawal period during which the ECT continues to apply to pre-existing 

qualifying investments like Petitioner's is twenty years. In other words, all invesbnents existing 

at the time ofltaly's renunciation of the ECT remain protected, and investors in Italy are allowed 

to use the Dispute Settlement Provisions of the ECT against Italy uotil2036. 

5. Attached hereto as Exhibit C is a true and correct copy of the Petitioner's Request 

for Arbitration ("RFAj, dated Novcmbct' 20, 2015. Collectively, the ECf and the RFA 

constitute the agreement by the parties to arbitrate. 

Dated: New York. New York 

August 16, 2019 

Charlene C. Suo 
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In the matter of the Energy Charter Treaty 
And in the mattC!r or an arbitration seated in Stockholm, Sweden 

Prof. Dr. Klaus Sachs 
CMS Hasche Sigle 
Nymphenberger Str. 12 
D-80335 Munich 
Germany 

sec Arbitration v (2015/158) 

CEF Energia B. V. 

v. 

Tbe Italian Republic 

Awnrd 

Tribuaal 

Mr. Klaus Reichert, S.C. 
Brick Court Chambers 
7-8 Essex Street 
London WC2R 3LD 
United Kingdom 

sec Arbitration v (2015/158)· Award 

Prof. Giorgio Sacerdoti 
Via Monte Napoleone 20 
20121 Milan 
Italy 
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Definitions 

1. This award uses the following definitions (and further definitions arc 

noted as necessary in the body of the A ward): 

AAEG: Authority for Electrical Energy and Gas (Autorita per I'Energla 

EleJtrlca e II Gas) 

Claimant: CEF Encrgia B. V ., Hoogoorddrcer 15, 1101 BA. Amsterdam, 

The Netherlands 

Respondent: Repubblica Italiana, A vvocatura Generale dello Stato, Via dei 

Portoghesi n. 12, 00 186 Roma. ltaJy 

Parties: Collectively Claimant and Respondent 

SCC Rules: The Rules of Arbitration of the Arbitration Institute of lhe 

Stockholm Chamber of Commerce in force as from 2010 

SCC: The Arbitration Institute of the Stockholm Chamber of Commerce 

Tribunal: Prof. Dr. Klaus Sachs, appointed by Claimant (he submitted his 

confinnation of appointment to the SCC on ll November 2015), Prof. 

Giorgio Sacerdoti, appointed by Respondent (he submitted his con.finnation 

of appointment to the SCC on 12 February 20 16), and Mr. Klaus Reichert, 

S.C., appointed by Messrs. Sachs nnd Sacerdoti as Presiding Arbitrator (he 

submitted his confirmation of appoinbnent to the SCC on 1 April 2016) 

ECT: the Energy Charter Treaty 

CJEU: Court of Justice of the European Union 

Achmea: Judgment, dated 6 March 2018, of the CJEU in Case C 284/l 6, 

Slowakischc Republik (Slovak Republic) v Achrnea BV 

SCC Arbiuation V (20 15/158) - A ward 3 
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Commission: the European Commission 

Commission's Communication: the Conununication from the Commission 

to the European Parliament and Lbe Council: Protectioo of intra~EU 

investment (COM(2018) 54712) of 19 July 2018 

BIU.\'Jm: Blu.mn S.A., .Tean·Pierre l~cnrcier and Michael Stein v. Italian 

Republic,ICSID Case No. ARB/14/3, Award, 27 December 2016 

GSE: Gestore dei Servizi Energetiei GSE S.p.A. 

ENEA: ltalian National Agency for New Technologies, Energy and 

Sustainable Economic Development 

PV: Photovoltaic (electricity producers) 

{ntroduc:tion 

2. Incentive schemes put in place by Respondent to encourage 

investment in renewable energy supply lie at the heart of this 

arbitration. Claimant owns, in whole or in majority part. three Italian 

companies which operate photovoltaic plants in Italy, and alleges that 

certain changes Respondent made (directJy and indirectly) to such 

incentive schemes engaged international responsibility as a matter of 

the ECT. Claimant further alleges that such international 

rc.!iponsibility gives rise to the right on its pan to compensation with 

the object of putting it into the position its investments would have 

been in had the changes to the incentive schemes not taken place. 

Apart from jurisdictional objections, Respondent also argues that the 

measures it took do not engage international responsibility on its part, 

and, fwther, Claimant's investments remained profitable 

notwithstanding the changes which were made to the incentive 

schemes. The Tribunal, if it bas lhe jurisdiction to do so, resolves 

these disputes by this award. 

SCC Arbitration V (2015/158) ~Award 4 
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Procedural History 

3. The following paragraphs set oul the main steps which have occ~d 

in this w-bitration. This is not intended to be a comprehensive account 

of every occurrence in this arbitration. 

4. On 20 November 2015, Claimant filed its Request for Arbitrcation 

("RfA ") stating, at paragraph 2 thereof, that it was doing so pursuant 

to Article 26(4)(c) of the ECT and Article 2 of the SCC RuJcs. 

5. On 18 January 2016, Respondent flied its Answer ("Answer"). 

6. On 26 January 2016, Claimant wrote a letter in reply to Respondent's 

Answer. 

7. On 6 April20J6, the SCC referred this case to the Tribunal. 

8. Following consultation with th<: Parties the Tribunal issued Procedural 

Order No. 1 on 14 June 2016 which, amongst other matters, 

established a timetable for the case. 

9. On 14 October 2016, Claimant fi led iLc; Statement of Claim ("SoCj 

together with accompanying exhibits, a witness statement of Scott 

Lawrence, expert reports from Antonio D' Atena, Richard Edwards, 

and a joint eKpCrt report fmm Drs. Boaz Moselle and Dora Grunwald. 

10. On 9 January 2017, the Commission applied for leave to intervene as 

a non-disputing party. following invitations to comment on this 

application. Claimant filed its response on 24 January 2017 and 

Respondent filed its position on 1 February 2017. 

11. On 24 March 2017, Respondent filed its Statement of Defence 

("SoD") with accompanying exhibits, witness statements from Luca 

Miraglia and Daniele Bacchiocchi, an expert opinion of Giacomo 

Rojas Elgueta, an economic report of ORIF, and a financial report of 

GRJF. 

SCC Arbitration V (2015/ 158)- Award 5 
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12. On 31 March 2017, Claimant filed its objections to Respondent's 

requests for bifurcation and suspension. 

13. On 7 April 2017. the Tribunal issued Procedural Order No.2. which 

made the following rulings: 

BifurctUion and Su.f]Jension 

14. Taking into account its present appreciation of the 
case, noting that this is a question of procedure, the 
Tribunal rules on blforcation and ~·uspenslon In the 
following paragraph. 

15. Having con.ddered the parties· respeclive submissions, 
the Tribunal refuses the Re.'>pondent 's requests for 
bifUrcation and/or suspensioTL The Tribunal will 
consider all matters raised in this arbitration at the one 
time in accordonce with the procedural calendar as 
established in Procedural Order No. J. 

16. The parties are to note that the Tribunal's decision is 
one of procedure, taking into account the present 
circumslances of the case, and Is nol to be viewed or 
construed in any way by either side as indicating any 
position on any determinatil•e molter or Issue. 

EU Commission Application 

17. To/ring into account its present appreciation of the 
ca.~e. noting that this is a que.rtion of procedure, the 
Tribunal rules on the EU Commission Application in 
the following paragraph. 

18. Jlaving considered the parties' re:.pective submissions, 
the Tribunal permits tlw participation of the EU 
Commission on the following basis: 

(1) 

(ii) 

sec Arbitration v (2015/1 58). Award 

The participation of the EU 
Commission in this arbitration is 
limited to one written submission 
(allaching only/ega/ authorities, and 
no evidentiary materials) with no 
oral presentation or anendance at 
the hearing; 

The EU Commission's written 
submission is to be submilted In the 
Tribunal, for J-ubsequent circulation 

6 
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to the parties. by no Iuter than 1 June 
2017; 

(iii) The parties may make such writ/en 
observations on the EU 
Commission's filing as they .fee fit 
thereafter in their respective 
substantive submissions due, 
respectively, on 26 July 2017 and 15 
November 2017; 

(iv) The EU Commission wj/J have no 
access to the evidentiary record in 
this case; and 

(v) 11ze Tribut1al will inform the EU 
Commission of its decision 
immediately after this Procedural 
Order is issued to the parties, but 
only to the extent of what has been 
decided. 

19. The Commission filed its written submission on 1 June 2017 

( .. Commission Submissions;. Claimant made written observations on 

3 August 2017. 

20. On 3 August 2017, Claim~mt filed its Reply ("Reply") together with 

accompanying exhibits, a second witness statement of Scott 

Lawrence, u second expert reports from Riclwd Edwards, and a 

second joint expert report from Drs. Boaz Moselle and Dora 

Grunwald. 

21. On 20 November 2017, Respondent filed its Rejoinder ("Rejoinder") 

with accompanying exhibits, second witness statements from Luca 

Miraglia and Daniele Dacchiocchi, a second expert opinion of 

Giacomo Rojas Elgueta, and a second report ofORIF. 

22. On 15 December 2017, Claimant indicated that it intended to cross­

examine Mr. Daniele Bacchioccbi, Mr. L~ Miraglia, Professor 

Giacomo Rojas Elgucta, Professors Ccsure Pozzi, Giuseppe Metis. 

Umberto Monarcn. Emcsto Cassetta, and Davide Quaglione ofGRJlo' 

SCC Arbilnition V (2015/158) ·Award 7 
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23 . On 18 December 2017, Respondent indicated that it intended lo cross­

examine Mr. Scott Lawrence, Mr. Richard Edwards, Dr. Boaz 

Moselle and Dr. Dora Grunwald ofFTI, and Prof. Antonio D'Atena. 

24. On 9 Fcbrwuy 2018, the Parties iru:ticatcd to the Tribunal that they 

had agreed to add fourteen documents to the record of the case. 

25. Following correspondence with, and assistance of the Tribunal, and 

having agreed to dispense with the necessity of a pre-hearing 

conference call, on 13 February 2018 the Parties agreed their hearing 

schedule. 

26. On 19, 20, 21, and 22 February 2018, the hearing took place in Paris 

in accordance with the agreed hearing schedule. The Parties submitted 

both opening and closing PowerPoint presentations. Each day the 

Parties confirmed, by email, the list of their participants. Finally, on 

21 February 2018, the Tribunal gave the Parties a list of questions for 

the purposes of the following day's oral closing submissions. 

27 At the conclusion of the bearing the following exchange took place1
: 

7 THE PRESIDENT: Now, here's a question that Jpersonolly 
8/ike to ask. We established- and you very ldndly 
9 established between yourselves - the timetable for this 
/0 case in Procedural Order No. 1. /just want to have it 
I I confirmed that the parties followed that timetable, with 
12 the various adjustments along the way; butt he timetable 
1.3 of proceedings that you established, that you followed 
14 it, and we 've got here today in accordance with that 
I 5 timetable. 
16 MR SMITH: So conftrmedfrom the Claimant. 
1 7 MR AJEUO: The same for us 

28. On 25 February 2018, the Tribunal wrote to the Parties as follows: 

The Tribunal again thanks Counsel and the Parties for their ldnd 
co-operation, efficiency, and courtesy during our hearing. 

1 Transcript, Day 4, p. 239 

sec Arbilration v (2015/158)- Award 8 
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Having considered the maner, the Tribunal invites the following 
writ/en ob.'rervatlons: 

(a) on the consequences. if any. of the outcome of the 
forthcoming ECJ judgment [Achmea) - we suggest that this be 
done and exchanged within 14 days of the judgment. 

(b) At the same time as the Claimant makes its obsen•ations on 
the forthcoming ECJ judgment. it should also set out its position on 
the passages of the Clifford Chance Due Diligence Reporl which 
were relied upnn during the closing submissions of the Respondenl. 

Upon receipt of these written observations, the Tribunal may issue 
further invitations (depending on their contents). 

29. On 21 March 2018, the Parties submitted tbeir post-hearing briefs. 

30. On 23 March 20 J 8, the Tribunal wrote to the Parties as follows: 

The Tribunal has reviewed the recent submissions and. first, refors 
to paragraph 10 of the brief of the Re.!lpondent, in particular: 

The consequence of that incompatibility with EU law Is that 
the offer for arbitration becomes inapplicable. 

We invite the Respondent to elaborate on this submission, 
including on how and whan this happened 

Secondly, upon receipt of this forther elaboration from the 
Respondent, we would then Invite the parties to reply generally to 
the submission of the other. 

31. On 6 April 2014, the Parties indicated to the Tribunal that they bad 

agreed a timetable for the subsequence submissions as follows: 

• Respondent shall articulate on ils sentence "the consequences of 
that incompatibility with EU law is that ... ", as requested. by 
Friday 13 April. 

- Both Parties shall then reply generally to the submission of the 
other by Friday 4 May. 

32. On L3 April 2018, the Respondent filed its further Note on the 

consequenees of Achmea. 

33. On 4 May 2018. the Parties filed their respective further submissions. 

SCC Atbitration V (2015/158)- Award 9 
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34. On 1 June 2018, the Claimant applied to have admitted to the record 

of this arbitration the award rendered on 16 May 2018 in Masdar 

Solar & Wind Coopcratlef UA. v. Spain ("Masdar'} along with a 

proposal that each side be permitted to make a submission on that 

award. The claim in Ma.~ar was brought against Spain pursuant to 

the ECT. 

35. On 15 JW1e 2018, the Parties confumed that they had agreed to 

simuiLaneous submissions on Mm·dar to be filed on 6 July 2018. The 

Parties also confiJJlled that they would file costs submissions on 6 

July 2018 with a subsequent opportunity for comment on 13 July 

2018. 

36. On 26 June 2018, the SCC extended the deadline for rendering this 

award to 28 September 2018. 

37. On 6 July 2018, the Claimant filed its cosL-; submissions. On the same 

day, the Parties each filed submissions on Masdar with the SCC for 

subsequentexchang~ 

38. On t 1 July 2018, the TribWlal indicated to the Parties that the cut-off 

date for any further observations on or provision of new awards (if 

arising) for the record oftbis arbitration was 20 July 2018. 

39. On 20 July 2018. the Panies each submitted comments on the awards 

Annn Jnfrastrucltlres et all. v. Kingdom of Spain (15 June 

2018)("Anlin") and Antaris GmbH & Michael Goede v The Czech 

Republic (2 May 2018)("Anlaris"). 

40. On 24 July 2018, the Respondent applied to introduce to the record of 

this arbitration the Commission's Communication on the protection of 

intra-EU investments of 19 July 2018. This was followed on 26 July 

2018, by Claimant's objection to the Respondent's application. 

41. On 29 July 2018, the Tribuna] wrote to the Parties as follows: 

SCC Arbitration V (20151153) ·A word 10 
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11Je EU communicatfon is admitted to the record 

The Tribunal understands the record of this arbitration to 
be tWW closed and complete. 

42. On 3 August 2018, the Respondent wrote to the Tribunal to request 

permission to submit press articles concerning a putative sale by the 

Clajmant of certain of its investments. 

43. On 7 August 2018, the Tribunal wrote to the Parties us foUows: 

11re Respondent's letter suggests that there may be matters which 
might he required to be broughl to our attenlion conceming the 
quantum of the claims. 

We have considered the molter and we do not wish to have such 
press reports on the evidential record of the case. Our preference 
is that we ask rhe parties to now liaise on lhi.f putative i.f.rue, 
wilhout copying w·, and if, in that process il emerges that there are 
mutters which we do need to see then we ask that these be brought 
to our auention as soon as possible. Please note that the Tribunal 
has deliberated. the award is in preparation, and. therefore. whot 
we are now proposing is not a reopening of the case but confined 
only to the possibility of .'>omething of importance for the purposes 
of the quantum of the claims being broughlto our allention. 

44. On 10 September 2018, the Respondent applied to reopen the 

proceedings pursuant to Article 34 of the SCC Rules. 

45. On 19 September 2018, the Claimant submitted its opposition to the 

Respondent's application to reopen the proceedings. 

46. On 21 September 2018, the SCC extended the deadline for rendering 

this award to 28 December 2018. 

47. On 10 October 2018, the Respondent submitted its reply to the 

Claimant's opposition to the application to reopen the proceedings. 

48. By Procedural Order No. 3 of 15 Cktober 2018, the Tribunal refused 

the Respondent's application to reopen the proceedings. 

49. On 17 December 2018, the SCC extended the deadline for rendering 

this award to 21 January 2019. 

SCC Arbitration V (2015/158) ·Award II 
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Prayers for Relief advanced by tbe Parties- S~uente of Issues 

50. The Tribunal now records the Prayers for Relief, in their latest 

iteration, advanced by the Parties in this case. 

51 . At paragraph 446 of the Reply the following relief is sought: 

• a tkclaralion that the Tribunal has jurisdiction over this dispule; 

• a declaration that Italy has violated the Energy Charter Treaty 
and international law with respect to Claimant's invcstmenJs; 

• compensation to Claimant for all damages it has suffered. as set 
forth In Claimant's submissions and as may be forther developed 
and qucmJ/fled in the course of this proceeding; 

• all costs of this proceeding. including (but not limited Io} 
ClaimanJ 's attorneys' fees and expenses, the fees and expenses of 
Claimant 's experts, and I he foes and expenses of the Tribunal and 
rheSCC; 

• pre-award and post-award compound interest at the highest 
lawful rule from the Dale of Assessment until Italy's full and final 
satisfaction of the Award,· and 

• arry other relief the Tribunal deems just and proper. 

52. At paragraphs 480-483 of the Rejoinder the following relief is sought: 

480. ln tire light of the above, the Respondent reiterote.f its requests 
to the Tribuna/to: 

- Decline juri.fdlction to decide, as the ECT does not cover intra­
EU disputes. 

- Alternatively, decline jurfsdiction over the totality of claims, 
since: 

• Some of the atraclred measures are exempted under Article 21 
ECT, 

- No amicable solution has been attempted for some further 
metUures; and 

- the exclusivity forum choice contained in the GSE Conventions 
bans this Tribunal from judging under the umbrella clau.~e. 

SCC Arbitration V (20151158) ·Award 12 
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- Tn a further alternative, decline admissibility of protection of the 
Claimanr 's alleged interests since these are ba"ed from seeking 
relief, as they did not seek amicable solution for a number of 
claims. 

481. Should the Tribunal convider to have jurivdiclion over the 
case and that claims are either totally or partially admi.,·sible, 
declare on the merits that 

- the Re.fpondent did nat violate Article 10(1) ECT, first and 
second sentence, since it did not fall to grant fair and equitable 
treatment ro the Claimant 's irn-estment. 

• the Re.rpondent did not violate Artkle 10(1) ECT, fourth 
sentence, either, since it always adopted reasonable and non­
discriminatory measures to affect Claimant's investment 

- Article 10(1) ECJ: last sentence (the so-called "umbrella 
clause") does not apply in the case at stalce, or, alternatively, that 
tire Respondent did not violate it neither through statutory or 
regulatory measures, nor the GSE Conventionr. 

- Consequently, declare that no compensation is due. 

482. In the unfortunate event that the Tribunal were to recognize 
legitimacy to one oftlre Claimant's griefs: 

- Declare that damages were not adequately pr0\1ed 

- In addition, declare that both the methods for calculaJion and 
calculation Uself of damages proposed by the Claimant are 
inappropriate and erroneous. 

- Order the Claimant lo pay the expenses incurred by tire Italian 
Republic in connection with these proceedings, including 
professional foes and disbursements, and to pay the fees and 
expenses of the Memher.r of the Tribunal and the charges f or the 
use of the facilities ofthe SSC, in accordance with Articles 43 and 
44 ofSCC 2010Arbitration Rt~les. 

483. The Respondent reserves the right to amend and modify its 
evaluations on relief and to refine its position in the course of the 
arbitration. 

53. It is immediately apparent from the respective Prayers for Relief 

advanced by the Parties that a threshold issue of jurisdiction arises in 

this case, namely, whether or not tbe ECT can give rise to an "intra-
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RU" arbitration. By the phrase "intra-EU" arbitration the Tribunal 

means the issue as to whether the Tribunal lacks jurisdiction because 

either Article 26 ECT is inapplicable to disputes between an investor 

from a EU member State and another EU member State, or because 

EU law subsequent to the ECT has deprived tribunals established 

under Article 26 ECT from their jwisdiction to hear such disputes. lf 

the answer to that threshold issue is that the Tribunal lacks 

jurisdiction then there is no need for further analysis and the case 

ends. Thu.c;, the Tribunal will analyze that issue first. lt is 

uncontrovcrsial to say that this issue does not require an examination 

of the underlying facts of this case, but rather it is a matter of Jegal 

analysis as to whether or not on 20 November 2015 (the date of the 

RfA) there was a valid offer on the part of Respondent to arbitrate 

disputes arising from lhe ECT. 

54. If: on the other hand, the "intra EU" issue is resolved against 

Respondent, then there would also remain for analysis the othLor 

jurisdictional and admissibility objections advanced by it These are 

articulated, in outline, in Respondent's alternative jurisdictional 

pmyers for relief recorded above. In the Tribunal's view, given their 

nature they fall for consideration not isolated from the facts but as part 

of the overall analysis of the merits of the case. 

55. Thus, if the Tribunal goes beyond lhe threshold issue of "intra-EU" 

jurisdiction, it will engage in an analysis of Lhe facts, the merits on 

liability (at which time Respondent's other jurisdictional and 

admissibility objections will be analyzed), and, ultimately, if 

necessary, the merits on quantum. 

56. The Tribunal considers, in its procedural appreciation of the fiJe of 

this case, to be the most efficient way to arrange this award. 
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Jurisdiction- lntr~-~U 

Introduction the relevant provision in the ECT 

57. The Tribunal, first, notes the following provision in the ECT (in 

relevant extract): 

Article 26 Senlement of Dispmes benveen an lrwestor and u 
Contracting Party: 

(1) Disputes between a Contracting Party and an JrweJ'tor of 
another Contracting Party relating to an Investment of the latter in 
the Area of the former, which concern an alleged breach of an 
obligation of the former under Part JJJ shall, if possible, be settled 
amkably. 

(2) (/such disputes cannot be settled according to the provisions of 
paragraph (I) within a period of three monJhs from the daJe on 
which either party to the dispute requested amicable settlement, the 
lm'estor party to the dispute may clrno.fe to submit it for resolution: 

(a) to the courts or odminL'>trative tribunals of the Contracting 
Party to the dispute; 

(b) in accordance with any applicable, previously agreed dispute 
selllement procedure; or 

(c) in accordance wUh the following paragraphs of this Article. 

(3) (a) Subject only to J-ubparagraphs (b) and (c), each 
Contracting Party hereby gives its unconditional consent to the 
submission of a dispute to international arbitration or conciliation 
in accordance with the provisinn.~ nfthis Article. 

(b) (i) The Contracting Parties listed in Annex ID do not give such 
unconditional consent where the lnve.ftor has previously submitted 
the dispute under subparagraph (2) (a) or (b). 

(c) A Contracting Party listed in Annex /A does not give such 
unconditional consent with respect to a dispute arising under the 
last sentence of Article 10(1). 

(4) In Jhe event that an Investor chooses to submit the dispute for 
resolution under subparagraph (2)(c), the lnve.'>tor shall further 
provide its con.~ent in writing for the dispute to be submitted to: 
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(c) an arbitral proceeding under the Arbitration institute of the 
Stockholm Chamber of Commerce . ... 

(6) A tribu,al established under paragraph (4) shall tkcide the 
issue.s in dispure in accor®nce with this Treaty and applicable 
rules and principles of international law. 

58. The ovcrarching question concerning jurisdiction is whether or not, on 

the date of Lhe RfA (20 November 201 5), Article 26 of the I:::CT was 

in force as regards Respondent Claimant says yes, and Respondent 

says no (as indeed does the Commission). lf it was in force as regards 

Respondent, the RfA conswnmated an intematiooal agreement to 

arbitrate by which the Tribunal was established to decide the issues in 

dispute. If it was not in force on that date, the case comes to an end as 

the TnDunal would have no jurisdiction. The Tribunal now proceeds 

to resolve that issue. 

59. By way of introductory observation to the intra-EU jurisdictional 

analysis, the Tribtmal will arrange this issue broadly into two parts. 

First, there is the position advocated by Respondent (and also 

advocated by the Com.m.issioo) from the outset to the effect, in 

general, that as a matter of treaty interpretation the ECT was not 

intended to cover iotra-EU disputes (namely, a dispute between an 

investor from a member state and another member state); or, treaties 

between member states subsequent to the ECf have bad the effect of 

superseding it. This is the main thrust of Respondent's (and the 

Commission's) position on jurisdiction. Secondly, a narrower 

question, but one to which great importance was attached by 

Respondent, took centre-stage after the bearing. namely the 

consequences, if any, of Achmea. 

Jurisdiction challenge pre-Achmea 

60. Prior to Achmea Respondent's jurisdictional objection was articulated 

thus in summary (para. 1 o. SoD): 
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.... the ECT does not cowr intra-European Union ("EU", 
or the "Union'') disputes: this was not the intention of the 
signing parties, nor such interpretation would he 
compatible with a combined reading of the ECT and the EU 
Treaties as currently in force. Lack of jurisdiction under 
this ground would require dismissal of the dispute in Us 
entirety. 

61. The views, in broadly similar tenns, but to an identical outcome, 

contained in the Commission Submissions were summarised as 

follows (para 8): 

This brief is organised imo four sections. Afier the present 
introduction (Section 1.), lhe Commission will show, fir,ft, 
thm the interpretation of Article 26 ECT leads to the 
conclusion that the offer for entering into arbitration made 
by Italy is limited to investors from conl1'octlng parties 
other than EU Member Stale.f and did not create OTJ)I 

inJerna/iona/ obligations between EU Member StaJe~· inter 
se (Section 2.). Jt will, then, second, set out that if Article 26 
ECT were to be interpreted in the opposite manner, i.e. as 
entalling an offer also to EU inveJ·tors, that that would 
constitute a violation of the Treaty on Functioning of 
European Union ("TFEU'~ and that there would be 
conflict between Mo inter1Ullional treaties which both are 
part of the law applicable by your Tribunal, namely the 
ECT and the TFEU Said conflict would have to be 
resolved, in any case, in favour of the TFEU, either via 
interpretation on the basis of context ("harmonious 
interpretation" or "systemic integration ") or via the 
applicable rules of conflict of laws (Section 3.) On Jhe bu!iis 
of these assessments, the Commission will, finally. suggest 
a course of action to your Tribunal that involves lhree 
options for proceeding with the present dlspuJe: First, 
declare thai your Tribuna/lacks the competence to hear the 
case. Second, suspend the proceeding pending the 
prelimiJUJry ruling of the ECJ in Achmea v Slovakia, which 
is expected to decide on the compatibility of lntra-EU 
Investor-Stale Dispute Settlement ("ISDS") with Union law 
Third and fmally, should your Tribunal consider that it is 
competent to hear the cru·e, which would make it necessary 
to analyse the compliance of Italy's mearures with State aid 
rules. in particular for assessing whether the claimants had 
legitimate expectations, find a solution tlwt respects the 
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exclusive competence of the Commission in that regard 
(Section 4.). 

62. In passing the Tribuna] notes that the second of the proposals 

suggested by the Commission has been overtaken by events, namely 

that the CJEU bas rendered its decision in Achmea. However, as 

discussed below the CJEU did not decide, as a matter of EU Law, on 

the compatibJ/ity of inlra-EU Investor-Stale Dispwe Senlement 

("ISDS'J with Union law, rather the outcome of that case was 

narrowly articulated by that court, and specific to its circumstances. 

Awaiting the outcome of Aclunea would not have been of any 

assistance. 

63. In the Rejoinder, and during the course of the bearing, Respondent 

placed particular emphasis on the award in Blusrm as regards tbe 

merits of the case. However, Claimant also invoked Blusun in the 

Reply in support of its case as regards jurisdiction. While many other 

tribunals have opined on the intra-EU "issue", considering that 

Respondent has particularly approbated Blusun in this case, the 

Tribunal, therefore, sets out the pertinent part of the reasoning in 

relation to intra-EU jurisdiction and the ECT as articulated by that 

tribunal: 

B. EU Law and the inter se issue 

(a) Admissibility of the inler se argumenl 

277. ....... 

(b) The applicable law 

278. The Parties in effie/ agree that the applicable Jaw in 
determining lhi~· is.rue is international law, and .fpecijically 
the relevant provisions of the VCLT. The Tribunal agree~~ 
but would observe that this does "ot exclude arry relevant 
rule of EU law, which would fall to he applied either as 
part of internatiotUJJ law or as part of the law of Italy. The 
Tribunal evidently cannot exercise t~ spe~:ial jurisdictional 
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powers ve.c;ted in the European courts, but it can and where 
relevant should apply European law as such. 

(c) l'he original ~·cope of the ECT 

279. As a matter of international law, the fir.~t qmwion i.f 
whether the ECT applied to relations imer se of EU 
Member States as at the date of its conclusion (December 
1994) in accordance with Articles 31-33 of the VCL1: 

280. On its face there is nothing in the text of the ECT that 
carves out or excludes issues arising between EU Member 
Slates. (1) The preamble to the ECT records that il intends 
to place the commitments contained in {the European 
Energy Charter I on a secure and binding international 
legal basis. Thi.f implies that the scope ofthe (non-binding) 
European Energy Charter of 17 December 1991 was 
replicated in binding fomr in the ECT. There is no 
indica/ton of any inter se exclusion in the Charter, which 
refers to a 'new desire for a European-wide and global co· 
operation based on muJual respect and confidence', and 
further refers to the 'support from the European 
Community, particularly through completion of Its internal 
energy market' (Preamble, paras. 6, I 4). The EC and 
Euratom were signUJorles to the Charter. This was of 
course before the Treaty of Maastrichl, let alone the Lisbon 
Treaty. (2) Article 1 (2) of the ECT defines 'Contracting 
Party ' as 'a slate or Regional Economic Integration 
Organization which has consented to be bowul by this 
Treaty and for which the Treaty is in force. EU Member 
Stales and the EU are all Contracting Parties. Prima facie 
at least, a trealy applies equally between its parties. /1 
would take an express pravls/on or very clear 
understanding between the negotiating parties to achieve 
any other result. Thus when Great Brilain was asserting 
'the diplomatic unity of the British Empire', It was argued 
from time to time that multilateral treaties to which the 
Dominions were separately parties had no Inter se 
application. The inler se doctrine was not however 
accepted, being unsupported by express provision or clear 
understanding to the conlrary. (3) There is no express 
provision (or 'disconnection clause ·• to adopt recent 
parlance) in the ECT. (4} While the Respondent and the EC 
relied on the travaux prepararoires to justify reading /11 a 
disconnection clause, this is not permissible In a conlexJ in 
which the ter~ru· of tire treaty are clear. In any case, the 
travaux preparatoire:r seem to point against implying a 
disconnection clause: one was proposed during the course 
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of the Energy Charter Treaty negotiations, but was 
rejected 

281. Neither is there m1)'thing in the text to support the 
EC's argument that the ECT did not give rise to inter se 
obligations because the EU Member States were nol 
competent to enrer into such obligations. The mere fact that 
the EU is party to the EC.T does 1101 mean that the EU 
Member States did not have competence to enter into inter 
se obligations In the Treary. Instead, the ECT seems to 
contemplate that there would be overlapping competences. 
The term 'regional economic integration organization.t (or 
RE/0) is defined in Article 1(3) of the ECT to mean an 
'organization constituted by states lo which they llave 
transferred competence over certain mutJers a rrumber of 
which are governed by the ECT, including the authority to 
take decisions binding on them in respect of those matters. 
1'he Area of theRETO is also defined by Artic:le 1(10) with 
reference to EU law. But nothing in Article J, nor any other 
pruvlsion in the ECJ: .fuggests that the EU Member States 
had then transferred exclu'iive competence for all mailers of 
investment and dispute resolution In the EU. 

181. 1'he EC argues that the 'Member States .. . are ... 
presumed to be aware of the rules go1•erning the 
distribution of competences in a supranatiomtl organisation 
they have themselves created ' But if the Member States 
thought they did nul have competence over the inter se 
obligations in the ECT, this would have been made explicit 
by including a declaration of competence to set out the 
internal division of competence between the EC and its 
Member Stales, as has been done in many other tremics 
with mixed membership. Nothing in the text of the ECI' 
supports the implication of such a declaration of 
competence. 

283. Pursuanl to Article 6 of the VCLT, every State 
possesses capacity to conclude treaties and is bound by 
those obligations pursuant to the principle of pacta sunt 
servanda No limitation on the competence of the EU 
Member States was c:ommunicaled at the time that the ECT 
was signed Article 46 of the VCLT provides that a State 
may not Invoke provisions of its internal law regarding 
competence 10 conclude treaties to invalidate a treaty 
unless It was a manifest violation of a rule of fundamental 
importance. While EU law operates on both an internal and 
international plana, a similar principle must apply. Even if, 
as a matter of EC law, the EC has exclusive competence 
over mailers of internal investment, the fact is that Member 
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States to the EU signed the ECT without qualification or 
reservation. The inler se obligalioru in the J::CT are not 
somehow im1alid or inapplicable because of an allocation 
of competence that the EC says can be inforred from a set 
of EU laws and regulations dealing with investmenl. The 
more likely explanation, consistent with the text of the ECT. 
is that, at the time the ECT was signed, the competence was 
a shared one. 

284. The EC relied on its competena argument to argue 
that there was a/sn no diversity of territory among the 
investors and the host State as required by Article 26, since 
both are part of the same 'Contracting Party' for its 
purposes. It is 1101 necessary for the Tribunal to deal with 
this argument, since it has held that Jhe European Member 
States remain 'Contracting Parries' and that the ECT does 
create inter se obligatlorufor European Member States. 

(d) Subsequent modification of the ECT as to inter se 
mailers 

285. The Respondent and the EC also argue that, even If the 
ECT had originally concerned inter se mailers, this was 
modified by the fact that the Member Srares of the EU 
subsequently entered into other agreements that covered 
both the Investment and dispute resolution aspects of the 
ECT. 17re EC states that subsequent EU treaties, such as 
the Treaty of Amsterdam, the Treaty of Nice, and the Treaty 
uf Lisbon, implicitly repealed the earlier ECT under the lex 
posterior rule in Article JO of the VCLT, whereb)' 
'successive treaties relating to the same subject-malter' will 
prevail over the earlier to the extent that the treaties are not 
compatible. 

286. Turning first to the substantive investment obligations, 
it Is not clear how these are incompatible with the 
Investment rights protected under European law. The EC 
poinls to the rules establishing the European internal 
markeJ, with free movement of goods, persons, services and 
capital. /1 stales that discriminatory measures or 
expropriation are no/ permitted under European lmv. But 
these obligations are arguably broader than those in tile 
ECT, and are complemenJary to tlrem. There Is no 
discrimination unless the same benefits are not accorded to 
other EU States, but there is nothing in the ECT that 
requires such a result. Were a national of a European State 
not party to the EC1' to bring international arbitration 
proceedings again.rl a European host State that was a party 
to the ECT and had breached inves/ment obligatioru 
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protected under it, thai host State would have to determine 
whether it could, conl·istent wflh Us EU obligations, decline 
to consent to such jurisdiction. Nothing In the ECT would 
prevent the host State from extending its protections beyond 
those States thar are parry ro it, if this were required to 
meet these obligationt As the tribunal found in Electrabel 
v. Hungary, EU law can be presumed not w conflict or 
otherwise be inconsistent with the ECT. 

'187. Tire only example the EC pointed to where an 
inconsistency might arise between EU and investment law 
was the award in Micu/a v. Romania. In Mlcula, however, 
the tribunal concluded thaJ EU law was not applicable to 
the dlspuJe, as Romania had not yet acceded to the EU at 
the time the Impugned measures were talcen (although tlze 
EC appears to have talum the view that EU rules on stale 
aid did apply during the accession negotiations). .Any 
conflict thus arose not out of incompatibility of the relevant 
BIT with EU law, but out of a disagreement on whether EV 
rules applied prior to accession. After the Micu/a award 
was issued, the EC notified Romania that it would be in 
breach of the EU rule.'i on state aid if it compiled wilh its 
obligation under the award to pay damages to the investors 
for a breach of the fair and equitable trcatmenJ standard In 
that conJext, any conflict related to the implications of 
enforcement. not to direct conlradicllons between the 
substanJive rules lhemselve.v. This was also the conclusion 
of both lhe Micula tribunal and the Mlcu/a ad hoc 
committee. 

288. The Respondent and the EC also argue that the dispute 
resolution clause, Article 26 of the ECT, Is itself 
Incompatible with Article 344 of the TFEU, which provides 
that 'Member Stales undertake r~at /o submit a dispute 
concerning the interpretation or application of the Treaties 
to any method of selllement other than those provided for 
therein.' 

289. In the view of the Tribunal, there is no such 
incompatibility. The dispute before this Tribunal is not an 
inter-Stale dispute. It r:'i a dispute, in tire words of Article 
26, 'between a Contracting Parry and an Investor of 
another Contracting Party'. It is not necessary for this 
Tribunal to decide whether Article 27, which concerns 
inJer-State disputes, would be incompatible with Article 344 
oflhe TFEU. Even if there were such an inconsistency, this 
would not also void Article 26, since tire later Treaty will 
supersede the earlier one only to the extent of any 
incompatibility. To find otherwint would disadvantage 
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Investors, who have no ability under European law to 
protect their investment by suing lhe host State direcrly for 
breaches of the ECT. Neither does anything in European 
law expressly preclude irrvestor-State arbitration under rile 
ECT and the JCSID Com•ention. 

290. As noted (paragraph 160(e) above), the Claimant.~ 
also relied on the combined effect of the lex specialis and 
lex posterior presumptions, the ECT being both more 
specific than the EU legal (Jrder and sub~equent to it. 
Having concluded that there is no incompatibility between 
the 1FEU and the ECT, the Tribunal does not need to 
address this argument. 

191. For these reasons, the Tribunal holds that the inter .~e 
obligation.~ in the ECT IJO\Ie not subsequently been modified 
or super~·eded by later European law. 

(e) The state of the authorities 

192. 1'he inlra-EU issue has been canvassed in greater or 
lesser depth by previous investment tribunals, which have 
reached practically common conclu.rions. 

302. Despite the fact that the EC ha.r intervened in many 
other intra-EU arbitrations, as far as has been publicly 
reported. no tribunal yet has upheld this objection to 
jurisdiction. 

303. Overall the effect of these decisions is a unanimous 
rejection of the intra-EU abjection to jurisdiction. The 
tributwl in each ca.~e has j(JUnd that the rele\•anJ BIT or IIJe 
ECT was intended to bring about binding ohUgations 
between EU Member States. 1he tr/btmals found no 
contradiction between the substantive provisions of EU law 
and the substantive or dispute resolution provisions of the 
BITs. No such system for investor- State arbitration exists 
in EU law. and it would be incorrect to characterise such 
disputes as Inter-State disputes such that Article 267 of the 
TFEU could be said to preclude j urisdiction. These 
conclusions support those adopted by tiJe Tribunal in this 
case. 

64. Hnving considered the matter, the TribW1al adopts the reasoning in 

Blusun in full. The reasoning is comprehensive and unimpeachable. 
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The Tribunal does not consider It necessazy to add or subtract in any 

way from the Blusun reasoning. 

65. The Tribunal extrapolates the following points from B/usun for the 

purposes of its present jurisdictional analysis. 

66. First, the intetprctation argurneot advanced by Rc:;pondent (and by the 

Commission) which is referenced as the 'disconnection clause•, in 

shorthand parlance, does not stand up to scrutiny when the ECT is 

interpreted (as the Blusun tribunal did) in an entirely regular and 

ordinary manner according to the provisions of the VCL T. 

67. SecondJy, nothing in EU law subsequent to the ECT has the effect of 

superseding (insofar as Respondent is concerned) the latter. 

68. By way of completeness the Tribunal also now addresses two further 

points on jurisdiction raised by Respondenl 

69. Respondent submits that the rules on state aid. a concept forming part 

of EU law, lead to the conclusion that compliance with any award 

might transgress such rules at an enforcement stage. Therefore, such 

potentia] transgression (which might arise as a matter of EU law) 

denudes the Tribunal now ofECT jurisdiction. 

70. This state aid point was considered, and then dismissed by the tribunal 

in Blusun. The Tribunal agrees. 

71. Effectively Respondent's position is that because there might be some 

enforcement issue in the future, deriving from an aspect of EU law 

(state aid, it must be recalled, itself was the product of the sovereign 

choices of member !Illites, and, in particular for this issue, something 

which Respondent itself created through its membership of the EU), 

then this must denude the Tribunal of its jurisdiction as a matter of an 

entirely separate treaty (the Ecn. 
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72. The Tribunal docs not sec how such a proposition can have the far­

reaching effect on jurisdiction which Respondent suggests. If the 

Tribunal were to accede to such a proposition then it would give 

support to a sovereign slate being able to avoid wt international 

promise to arbitrate disputes with a two-fold argument which relies on 

rules which such sovereign itself created and simply foreshadows 

putative future issues with enforcement. The Tribunal cannot give 

succour to this position, and it is dismissed. 

73. Next, Respondent drew upon Case C-459103 Cvmmis.~ion v Ireland 

[2006J ECR 1-4635, generally referred to as the MOX Plant Case. The 

Tribunal understands this position on the part of Respondent to be 

supportive of the main thrust of its case on Achmea, rather than 

providing a separate jurisdictional argument As discussed below, 

Achmea, when analysed in detail, does not provide the Respondent (or 

the Commission) with legal support for the outcome sought, thus, the 

MOX Plant Case docs not fill that gap. The Tribunal does understand 

that the MOX Plant Case is, in of itself, utilised as the legal 

proposition fbr bringing intra-EU treaty arbitration to an end. 

Achmea 

74. As lhe jurisdictional arguments in this arbitration evolved, particularly 

in the aftermath of the hearing, Achmea has moved centre-stage in 

terms of the importance and significance attached to it by Respondent 

(and the Commission). 

75. The Commission's Communication is now quoted, in pertinent part, 

to illustrate the foregoing point, with emphasis added. 

In the recent preliminary ruling concemillg the Achmea 
case, the Court of Justice confirmed that Ulllmor..Stllle 
arbitration dauses in lntra-EU BITs are unlllwful. (p. 2) 

The Ac:hmeajudgment and its consequences 

sec Arbitration v (20151158)- Award 25 



IFILED: NEW clQBii;:SQPmJJl ICLSfUk,if&lrl§LjZ 0!1i!ed>fil/C51it11MlPage 5~Xzl~~- 654 7071201 !l 
NYSCEF DOC. NO. 4 RECEI VED NYSCEF: 08/16/201!) 

In the Achmea judgment the Court of Justice ruled that the 
investor-to-State arbitration clauses laid down in intra-EU 
BITs undermine the system of legal remedies provided for 
in tile EU Treaties and thus jeopardise the autonomy, 
effectiveness, primacy and direct effect of Union law and 
the principle of mutual trust between the Member States. 
Recourse to .c:uch clause.-: undermines the preliminary rulirrg 
procedure provided for in Article 267 TFEU, and is not 
compatible with the principle of sincere cooperation. Tills 
implies that all mvestor-$tote llrbitration c/1111SU in inJtii­
EU BITS are in11pplkllble and that any arbitration 
tribunal established on the basis of such clauses lacks 
jurisdiction due to the absence ~f a valid arbitration 
agreemenl. As a consequence, national courts are under the 
obligation lo annul any arbitral award rendered on that 
basis and to refuse to enforce iJ. Mem~r States that are 
parties to pending CDSI!.S, in whatever capacity, must also 
draw all necessary consequences from the Achmea 
judgment. Moreover, pursuant to the principle of legal 
certainty, they are bound to formally terminate their intra­
EUBITs. 

Tile Achme11 judgmenl is also rdoant for the investor­
StiiJe 11rbiJrlllion ~Mchanism utablished in Article 26 of 
the Energy Ch11rter Treaty as regtuds intraMEU rellltions. 
This provisWn, if Interpreted co"ectly, does not provide 
for an inveslDr-SttJU llrbltr11t1on clause applicable bl!tween 
investors ftom 11 Member Stmes of the EU and another 
Member Stlltu of the Ell. Given the primacy of Union 
law, that c/11use, if inJerpreted liS 11pplying intra-EU, Is 
incompaJible with EU primary law and thus inapplicable. 
Indeed, the reasoning of the Court in Achmea applies 
equally to the intra-EU application of such a clause which, 
just/ike the clauses ofintra-EU Bfl's, opens the possibility 
of !illbmirting those disputes to a body which is not part of 
the judicial system of the EU. Tne focttlwt the EU is al~·u a 
party to the Energy Charter Treaty does not affict this 
conclusion: rhe participation of the EU in that Treaty has 
only created rights and obligations between the EU and 
third countries and has not affected the relations between 
the EU Member States. (pp. 3-4) 

76. Approximately one month before the Commission's Communication, 

the tribunal in Masdar arrived at a quite different conclusion as that 

sought by the Respondent (and the Commission). The Tribunal notes 

the following passages from thalaward: 
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678. Upon consideration of the Parties ' respective 
submfs.rions and upon analy.-;is, the Tribunal has concluded 
that lhe Achmea Judgm~nt has no bearing upon the present 
case. 

679. The Achmea Judgment is of limited app/icarion first, 
and specifically, to /he Agreement on encouragement and 
reciprocal protection of investment between the Kingdom of 
the Netherland~ and the C:uch and Slovak Federal 
Republic and, second, in a more general perspective, to arry 
"provision in an international agreement concluded 
between Member States, such as Article 8 of the Agreement 
on encouragement and reciprocal protection between the 
Kingdom of the Netherlands and the Czech and Slovak 
Federative Republic:. " 1'he ECT Is not such a treaty. Thus, 
the Achmea Judgment does not talre into consideration. and 
thus it cannot be applied to, multilateral treaties. such as 
the ECJ; to which the EU itself is a party. 

680. The conclusion of the Tribunal is in line with the 
Opinion of Advocate General Wathelet deUvered on 19 
September 2017 in Achmea. The Advocate General stated 
that Achmea was: "the first opportunity ffor the CJEUl to 
express its views on the thorny queslion of the compatibility 
of BITs conclud~d b~~~n member States and in 
particular of the irrve.r;tor~Stale dispute selllement ('JSDS') 
mechanisms established by those Bfl's. " (Emphasis added). 
Thus, it is clear tltat A chmea pe.rtains only to Brrs 
concluded be/Ween EU Member States - as the wordi11g of 
question No. (1) referred by the Bundesgerichtshof to the 
CJEU likewise confirms: "Does Article 344 TFEU preclude 
the application of a provision in a bilateral investment 
prut~clion agreement between Mt!mber Statu of the 
EuroJnan Union (a sa called intra-EU Bff) [ ... ). " 
(Emphasis added). 

681. Witlr specific reference to the ECT, the Advocate 
General made the following statement: 

"That multilateral treaty on investment in the field 
of energy {the ECT] operates even between Member 
States, since it was concluded not as an agreement 
between the Union and iu· Member Slates, of the one 
part, and third countries, of the other part, hut as an 
ordinary multilateral treaty in which all the 
Contracting Partie.f participate on an equal footing. 
In that sense, the nuu~rilll provisions for the 
protection of invutments provided for In that 
Treaty and the TSDS m~chanism also operate 
between Mem~r Statu. I note that If no EU 
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institution and no Member Stau sought an opinion 
from the Court on the compatibility of that treaty 
wllh the EU and FEU Treaties, ll11.1t is bl!ctJuse 
none of them had the slightest suspicion that II 
might be incomptJtiblt!.. " (Emphasis added). 

682. Had the CJEU seen It necessary to address the 
distinction drawn by the Advocate General between the 
ISDS provisions of the ECT and the investment protection 
mechanisms to be found itr bilateral investmenr treaties 
made between Member States within the ambit of its ruling, 
it had the opportunity to do so. ln fact, the Tribunal notes 
thot the CJEU did not address this part of the Advocate 
General's Opinion, much less depart from, or reject, it. The 
Achmea Judgment is simply silent on the subject of the 
ECT. The Tribunal respectfully adopL'i the Advocate 
General's reasoning on this matter, and it relies in 
particular upon the observation In the final sentence cited 
above from his Opinion. 

683. For these reasons, the Tribunal concludes that the 
Achmea Judgment has no bearing upon irs determination of 
the matters in issue in this arbitration and it denies 
Respondent's Application. 

77. Unswprisingly, Claimant adopiS the reasoning in Masdar in support 

of its position on jurisdiction. On the other hand, Respondent severely 

criticizes the tribunal in Masdar for the cursory manner (in its view) 

by which Achmea was analysed, and the conclusion reached in that 

regard. Respondent's heading in its submissions on Masdar leaves no 

room for doubt in that regard, with emphasis added: 

The Masdar award [afled to engage with the Achmea 
judgment and used llll easy cop out strategy 

78. Jn light of the diametrically-opposed views of the Parties the Tribunal 

considers it appropriate to examine what it is Achmea decides, and, 

importanUy, what it does not decide. 

79. t'irst, briefly as to the context of Achmea; a dispute arose between 

Achmea B.V., a Dutch company, and the Slovak Republic due to 

certain governmental changes in the market for private health 

insurance. An UNCITRAL tribunal was constituted pursuant to 
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Article 8 of the Agreement on encouragement Wld reciprocal 

protection of investments between the Kingdom of the 1\cthcrlands 

and the Czech and Slovak J-'c:dcrativc Republic ("the Achmea BIT'). 

Frankfurt am Main, Gennany, was chosen as the legal seat of that 

UNCITRAL tribunal and the arbilral proceedings. The Slovak 

Republic raised an objection of lack of jurisdiction, namely, that, as a 

result of its accession to the European Union, recourse to un arbitral 

tribunal provided for in Article 8(2) of the Achmca BIT wac; 

incompatible with EU law. Achmea B.V. was awarded damages in the 

principal amount of EUR 22.1 miiHon by that UNCJTR.AL Tribunal. 

'lbc Slovak Republic brought an action to set aside that arbitral a word 

before the Gcnnan courts, uhimutcly arriving on appeal at the 

Bundesgerichtshof. 

80. The Bundesgerichtshof decided to stay the appeal before it and ask 

the following questions of the CJEU for a preliminary ruling: 

(1) Does Article 344 TFEU prec:lude the application of a 
provision in a bilateral irrvestment protection agreement 
between Member Stales of the European Union (a so-called 
intra-EU BIT) under which an investor of a Contracting 
Stale, in the event of a dispute concerning investments in 
the other Contracting Slate, may bring proceedings against 
the latter State before an arbitral tribunal where the 
investment protection agreement was concluded before one 
of the Contracting States acceded to the European Union 
but the arbitral proceedings are not to be brought until 
afier that date? 

If Question 1 is to be answered in the negative: 

(2) Does Article 267 TFEU preclude the application of 
such a provision? 

If Questions I and 2 are to be answered in the negative: 

(3) Does the first paragraph of Article 18 TFEU 
preclude the application of such a provision under the 
circumstances described in Question 1? 
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I 

81 . The Tribunal notes that the first question, in particulllf, was posed in 

wide terms by the Bundesgerichtshof and is not confined to the 

AchmeaBIT. 

82. Rather than answering the widely~clrawn question 1 posed by the 

Bundesgerichtshot the CJEU combined questions 1 and 2, but also 

added a qualifYing phrase (emphasis added): 

31. By its first and second questions, which should be 
talcen together, the refe"ing court essentially asks whether 
Articles 267 and 344 TFEU must be interpreted as 
precluding a provision in an international agreement 
concluded between Member States, sud as Article 8 of the 
BIT, under which un in11estor from one of those Member 
States may, in the event of a dispute concerning investments 
in the other Member State, bring proceedings against the 
latler Member State before an arbitral tribunal who~·e 
jurisdiction that Member State has undertalccn /o accept. 

83. The CJEU then set out a number of general considerations found in 

EU law which are now quoted in full: 

32. In order to answer those questions, II should be 
recalled that. according to settled case-Jaw of the Court, an 
international agreement cannot affect the allocation of 
powers fued by the Treaties or, consequently, the autonomy 
of tm EU legal system, observance of which is ensured by 
the Court. 71t.at principle is enshrined in particular in 
Article .344 TFEU. under which the Member States 
undertake not to submit a dispute concerning the 
interpretation or application of the Treaties to any method 
of se/1/ement other than those provided for in the Treaties 
(Opinion 2/13 (Accession of the EU to the ECHR) of 18 
December 2014, EU:C:2014:2454, paragraph 201 and the 
case~luw cited). 

33 Also according to settled case-law of the Court, the 
autonomy of EU law with respect both to the law of the 
Member States and to international law is j JL<ttified by the 
essential characteristics of the EU and its law, relating In 
particular to the constitutional structure of the EU and the 
very nature of that law. EU law is characterised by the foct 
that it stems from an independent source of law, the 
Treaties, by its primacy over the laws of the Member Stales, 
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and by the direct effect uf a whole series of provisions 
which are applicable to their nationals and to the Member 
States themselves. Those characteristics have given rise to 
a structured network of principles, rules and mu/Ually 
interdependent legal relations binding the EU and its 
Member States reciprocally and binding its Member Stales 
to each other (see, to that effect, Opinion 2113 (Accession of 
the EV IO the ECHR) of 18 December 2014, 
EU:C:2014:2454, paragraphf 165 to 167 and the case-law 
c:iled). 

34 EU law is thus based on thefimdamental premiss that 
each Member State shares with all the other Member 
States, and recognises that they share wilh it, a set of 
common values on which the EU Is founded, as slated in 
Article 2 1'EU. That premiss implies and j ustifies the 
existence of mutual trust between the Member Slates that 
those value.f will be recognised, and therefore that the law 
of the EU that implements them will be respected Tt is 
precisely in that context that the Member Slates are 
obliged by reason inter alia of the principle of sincere 
cooperation set out in the first subparagraph of Article 4(3) 
TEU. to ensure in their respective territories the 
application of and respect for EU law, and to take for those 
purposes any appropriate measure, whether general or 
particular, to ensure folfilmenJ of the obligations arising 
out of the Treaties or resulting from the acts of the 
institutions of the EU (Opinion 2113 (Accession ofthe EU 
to the EC!!R) of 18 December 2014, EV:C:2014:2454, 
paragraphs 168 and 17 3 and the case-law cited). 

35 In order to ensure that the specific characteristics 
and the autonomy of the EU legal order are preserved, the 
Treaties have estahli.fhed a judicial system intended to 
ensure consistency and uniformity in the interpretation of 
EU law (Opinion 2113 (Accession of the EU to the ECHR) 
of 18 December 2014, EU:C:2014:2454, paragraph 174). 

36 In that con/ext, in accordance with Article 191'EU, it 
Is for the national courts and tribunals and the Court of 
Justice to ensure the full application of EU law in all 
Member States and to ensure judicial protection of the 
rights of individuals WJder that law (see, to that effect, 
Opinion 1109 (Agreement creating a unified patent 
litigation SJ'Siem) of 8 March 2011, EU:C:lOJ/:123, 
paragraph 68; Opinion 2113 (Accession of the EU to the 
ECHR) of 18 December 2014, EU:C:2014:2454. paragraph 
175; and judgment of 27 February 2018, Associarao 
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Sindical dus Jufzes Ponugue:~es, C -64116, EU:C:1018: /17, 
paragraph 33). 

37 In particular, the judicial system as thus conceived 
has a.v Us keystone the preliminary rrlling procedure 
prol11ded for in Anicle 267 TFEU. which, by setTing up a 
dialogue between one court and another, specifically 
between the Court of Justice and the courts and tribunals of 
the Member States, has the object of ~·ecuring uniform 
Interpretation of EU law, thereby serving to ensure its 
consistency, its full effect and #s autonomy as well as, 
ultimately, the particular nature of the law established by 
the Treaties (Opinion 2113 (Accession of the EU to the 
ECHR) of 18 December 2014, £U:C:2014:2454, paragraph 
J 76 and the case-law cited). 

38 The first and second questions refe"ed for a 
preliminary ruling must be answered in I he light of tlwse 
considerations. 

84. The Tribunal notes that. having set out a number of general 

considerations (which are of general application in EU Jaw), the 

CJEU then discusses the precise circumstances of the Achmca BIT. 

This analysis of the Achmea BIT is particularly important as it 

informs the exa~t rationaJe for the answers given by the CIEU to the 

Bundesgreichtshof. 

85. The CJEU. li~ sought to ascertain whether the disputes which a 

tribunal established according to Article 8 of the Achmeu BIT might 

be called on to resolve are liable to relate to the interpretation or 

!Polication of EU Jaw (emphasis added, and this is language 

panicularly relied upon by Respondent). In that regard it refers to 

Article 8(6) of the Achmea BIT (emphasis added): 

6. The arbitral tribunal shall decide on the basis of the 
law, taking into account in particular though not 
exclusively: 
- tht law in force of the Contracting Party concerned,· 
- th~ provisions of this AgreetMnt, tlltd other nlevanl 
agreements between the Colftracling Portks; 
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the pro'rlislons of special agreements relaling to the 
investmenl; 
- the general principles of internaJionaJ law. 

86. This precise language led the CJEU to the conclusion that a tribunal 

established pursuant to Article 8 of the Achmea BIT may, in two 

respects, be called on to interpret or. indeed, to apply EU law, 

particularly the provisions concerning the fundamental freedoms, 

including freedom of establishment and free movement of capital. 

87. The Tribunal notes that the use of the word "shall" in the introductory 

paragraph of Article 8(6) of the Achmca BIT compels the conclusion 

that any such tribunal was inevitably going to decide a dispute 

according to EU law, amongst others. The two emphasised sub­

paragraphs recorded just above nre not options, but part of the matters 

to which such a tribunal would mandatorily be taking into account 

88. The CJEU, secondly, analysed whether a tribunal established pursuant 

to Article 8 of the Acbmca BIT was a court or tribunal within the 

meaning of Article 267 of the TFEU. The answer was readily found, 

namely. that it was not suc}J a court or tribunal. 

89. Thirdly, the CJEU analy~-ed the extent of judicial review available at 

the seat, namely. Frankfurt am Main. It noted that paragraph 1059(2) 

of the Code of Civil Procedure (part of Germany's lex arbitrJ) 

provides only for limited review, concerning in particular the validity 

of the arbitration agreement under the applicable law and the 

consistency with public policy of the recognition or enforcement of 

the arbitral award. Specifically, in relation to commercial arbitration, 

the CJEU has held that the requirements of efficient arbitration 

proceedings justify the limited review of arbitral awards by courts of 

EU Member States, "provided tbat the fundamental provisions of 

EU Jaw can be examined in the counc of tbat review and, if 

necessary, be the subject of a reference to the Court for ll 
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preliminary ruling" (the Tribunal's emphasis, and arising from the 

landmark 1999 decision of the CJEU in what is routinely referred to 

as Eco Swi~·s). 

90. However, the CJEU fnund (for rea.c;ons which do not readily emerge 

from its reasoning) that the circwnstances of Article 8 of the Achmca 

BIT do not permit a similar review of awards which attach to 

commercial arbitrations (in tbe manner mandated by Eco Swiss). The 

Tribunal infers from this, in the specific instance of dispulc between 

Achmea B. V. and the Slovak Republic, that even if the German courts 

could examine the arbitral award of 7 December 2012 in light of 

fundamental provisions of Jill law (which they can do due to Eco 

Swiss), that was not a satisfactory (for the CJEU) answer to the 

reformulated questions. 

91. The CJEU then articulated its cnnclu:iion, which i!l now recorded in 

full: 

56. Consequently, having regard to all the 
characteristics of the arbitral tribunal mentioned in Article 
8 of the BIT and set out in paragraphs 39 to 55 above, it 
must be considered tluu, hy concluding the BIT, the 
Member Stales parties to it established a mechanism for 
sellling dispuJes between an Investor and a Member State 
which could prevent those dLc;putes from being resolved in a 
manner that ensures the full effectiveness of EU law, even 
though they might concern the ;nlerpretation or applicati011 
ofthallaw. 

92. The Tribunal makes two observations which anse from this 

conclusion of the CJEU. The reasoning stems entirely from the 

specific circumstances of the Achmea BIT, and is not based on any 

other BIT or a wider ISDS enquiry (particularly, not the ECn; and, 

secondly, the recourse which might be had against the arbitral award 

of 7 December 2012 before the Gennan courts, which includes (as a 

matter of Eco Swiss) an examination in light of fundamental 

principles of EU law, is, in the view of the CJEU, insufficient to 
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ensure the full effectiveness of EU law, and, further, could prevent 

such full effectiveness. It is unclear ftom the reasoning of the CJEU 

as to why this is the case, but, given that Achmea docs not address the 

ECT, the Tribunal does not dwell any further on this point. 

93. The further conclusion which the emu then draws is as follows: 

Article 8 of the JJJT is such as to call into question not only 
the principle of mutual trust between the Member States but 
also the preservation of the particular nature of the law 
established by the Treaties, ensured by the preliminary 
ruling procedure provided for in Article 267 TF'EU, and Is 
not therefore compatible with the principle of sincere 
cooperation referred lo in paragraph 34 above ... . In those 
circumstances, Article 8 of II¥ BIT has an adverse effect on 
the autonomy of EU law. 

94. Having reached these conclusions, the CJEU answers the question 

which it reformulated (as recorded above) from the questions posed 

by the Bundesgerichtsbof in the following manner: 

Consequently, the answer to Que.rtions I and 2 is that 
Articles 267 and 344 TFEU must be imerprered as 
precluding a provision in an international agreement 
concluded between Member States, such as .Article 8 of the 
Bn: under which an investor from one of those Member 
States may, in the event of a di!t;puJe concerning investmenJs 
in the other Member State, bring proceedings against the 
latter Member State before an arbitral tribunal whose 
jurisdiction that Member State has undertaken to accept 

95. The Tribunal notes that the predicate word for the answer given by the 

CJEU to the question it posed itself is "consequently" which, thus, 

plainly draws on the preceding analysis of Article 8 of the Achmea 

BIT, and not (as q~'tion I posed by the Bundesgerichtshof sought) a 

wider discussion ofJSDS clauses in BITs. 

96. Considering Ac!Jmea, thus, in full, the Tribunal draws a number of 

conclusions as follows: 
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(a) the answer given by the CJEU is confmed, on a full, ralhcr than 

selective analysis of the whole judgmen4 to the specific context of 

Article 8 of the Achmea BIT only; 

(b) the question, of wider application to ISDS clauses, posed by the 

Bundesgcrichtshof was not answered so, therefore, no view can be 

inferred as to the compatibility of such clauses with EU law insofar as 

the opinion of the CJEU is concerned. Had the CJEU wished to 

answer the widely-drawn questions posed by the Bundesgerichtshof, 

then presumably it would have done so; 

(c) the mandatory requirement in Article 8(6) of the Achmea BIT for 

a lribWlal constituted under lhat treaty to decide a dispute according, 

among!lt others, to (i) "tbc law in force of the Contracting Party 

concerned" and (ii) "the provisions of this Agreement, and other 

relevant agreements between the Contracting Parties" was the treaty 

language which transgressed EU law; 

(d) the CJEU does not go so far as to say that the Slovak Republic or 

the Kingdom of the Netherlands are barred from offering to enter into 

arbitration agreements. Rather, the Tribunal understands the position 

to be more correctly that the objection by Respondent (and the 

Commission) fanning of what it says is the gravamen of A.chmea is to 

the extent of the authority given to such a tnounal to decide a dispute, 

amongst others, according to the two EU law aspects already noted 

above. Put another way, it appears that EU member states may bring 

such arbitral tribunals into being, but, according to the position 

adopted by Respondent and the Commission, they arc not allowed by 

EU Jaw to authorise such arbitral tribunals to interpret or apply b'UCh 

law; and 

(e) the CJEU docs not make any comment on, nor does it gainsay the 

authority of that UNCITRAL tribunal lo rule according to the general 
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principles of international law. Its sole concern revolves around the 

two parts of Article 8(6) of the Achmea BIT which it says engage the 

application or interpretation ofEU law. 

97. Drawing upon the foregoing conclusions from Achmea for the 

purposes of this case, the Tribunal agrees with the tribunal in Masdar 

that the judgment is, in of itself. of limited application (only, insofar 

as EU law is concerned. to the Achmea BT1) and, further, of no 

application as such to the ECT. Respondent's criticism of the 

approach taken by the tribunal in Masdar appears to the Tribunal as 

unwarranted in view of the CJEU's answers to its own reformulated 

questions. 

98. In light of the above reasoning and conclusions concerning the lack of 

direct impact of Achmea as undermining the jurisdiction of the 

Tribunal, the Tribunal is not convinced that its conclusions should be 

modified because of the position taken by the Commission in its 

Communication (quoted above at para 75). The Tribunal considers 

that a proper reading of the Achmea does not lead to the conclusion 

that .. [T]be Aclunea judgment is also relevant for the investor-State 

arbitration mechanism established in Article 26 of the ECT as regards 

intra-EU relations". Nor is the Tribunal convinced for the reasons 

stated above that "LTJhis provision, interpreted correctly docs not 

provide for on investor-State arbitration clause applicable between 

investors from a Member State of the EU and another Member State 

ofthe EU" 

99. The Tribunal restates that it is called, in this dispute. to resolve the 

alleged breach by Respondent of Art. 10(1) ECT on the basis of 

principles of public international law relevant to the interpretation and 

application in the present case of the ECT, a multilateral treaty in 

force and applicable also between The Netherlands and Respondent. 

The Tribunal is therefore unable to read Achmea as supporting the 
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Commission's view (with all due respect to the Commission's role 

within the EU, the Communication is not an authoritative statement of 

EU Jaw) that [G]ivcn the primacy of Union law, that clause [Article 

26, ECTJ, if Interpreted as applyi11g intra-EU, is incompatible with 

EU primary Jaw and thus inapplicable." 

100. Jn conclusion, therefore, the Respondent's objections co jurisdiction 

based on Aclunea are dismissed. 

lntra-EU jurisdiction conclusion 

101. Thus, the Tribunal dismisses the jurisdictional obje(;tions raised by the 

Respondent as regards what might be tenned the intra-EU issue. 

102. There are other jurisdictional and/or admissibility issues raised by 

Respondent but these are dealt with below in connection with lhe 

merits. 

(A) Fads- CB> Mtri!s. & LiabUity (incL concomitant .Jurisdiction & 

AdmissibiUti} 

Section A - Facts 

Introduction 

103. This part of the awnrd is ammged as follows. First, the Tribunal wiJl 

set out ics understanding of the historical context of promotion of 

renewable energy production in Italy. Next, there will be a description 

of each of the five Conto Energia Decrees which were implemented 

by Respondent This will be followed by an outline of the three Italian 

companies which Claimant purchased (in whole or in majority part) 

which operate pbotovohaic planes and the agreements concerning the 

incentives for their respective output Thereafter, the Tribunal records 

the fa"1s surrounding the measures taken by Respondent of which 

Claimant makes compJaint. These are all matters which the Tn'bunal 

considers, in light of the submissions received from the Parties. to be 
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factually uncontroversial. The Tribunal has been assisted, 

considerably, by the Parties in this regard in the manner that they have 

not engaged in needless factual disputes, but rather have dwelt upon 

the more important issues as to whether or not the measures taken by 

Respondent engage international responsibility as a matter of the 

F.CT. 

104. For the avoidance of doubt. the summary of facts (i.e. the historical 

context, the five Canto Energia Decrees, and the outline of the three 

Italian companies purchased by Claimant) which follows should not 

be tnken as setting out material anterior findings. The summary of 

facts has the purpose of putting into broad context for the reader the 

background to this case. Analysis of material issues which might, or 

might not, he a trigger for the disposition of claims follow in a later 

part of this Award. 

1/istorical Context 

105. From the early 1980s onwards Respondent has promoted and 

encouraged the development and use of renewable energy sources. 

Given that Italy is a COWltry blessed with abundant SWIShinc for much 

of the year, photovoltaic generation of electricity was clearly of 

considerable importance. 

106. In particular, Respondent's Law No.9 of January 9, 1991, simplified 

the authorization procedure for the production of energy from 

renewable sources. Regional governments were required to develop 

plans prioritizing the production of energy from renewable sources. 

107. In 1992, Respondent established the first fixed feed-in tariff for 

renewable energy production through its CJP6/92 regulation. TbBt 

regulation allowed renewable energy producers to produce electricity 

from renewable sources without any capacity limit and established a 

remuneration procedure based on kilowutt-hours of electricity 
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produced. The CIP6/92 regulation also provided some certainty to 

investors because it obligated ENEL S.p.A., Respondent's electricity 

company, to buy all electricity produced from renewable energy 

sources. By 1997, 16% ofltaly's el~tricity was being produced from 

renewable energy sources. 

108. Respondent continued to encourage inveslments in its developing 

renewable energy sector by enacting Legislative Decree No. 79 on 

March 16, 1999. Known as the Bersani Decree, that act encouraged 

clcclricity production from renewable energy sources by prioritizing 

their access to the grid. The Bersani Decree also obligated generators 

and importers of electricity from non~rcncwable sources beyond a 

certain threshold to inject a portion of electricity from renewable 

sources into the grid. To satisfy that obligation, the non-renewable 

generators or importers could purchase a corresponding amount of 

renewable energy from other producers, or from the GSE, or they 

could purchase "green certificates" from third parties. 

Dlvelopmenls leading to the "Canto Energia" Decrees 

109. On 27 SeptembeT 2001, the European Parliament and the Council 

enacted Directive 200In71EC, promoting electricity produced from 

renewable energy sourees in the internal electricity market 1bat 

di~tive set national targets for each member state for renewable 

energy production in light of the EU's stated objective of having 

22.1% of total Community electricity consumption generated from 

renewable energy sources by 2010. Respondent was expected to 

produce 25% of its total electricity consumption from renewable 

energy sources by 2010. That directive was subsequently replaced by 

Dir~tive 2009/28/EC, whicb aimed to achieve a 20% share of energy 

from renewable sources in the Community's gross final consumption 

of energy by 2020. It required that EU member states report on 

planned or existing measures put in place to meet those targets. Jt also 
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required EU member states to adopt indicative targets for the 

following I 0 years. For Respondent, the target was for 17% of overall 

energy conswnption to come from renewable energy sources by 2020. 

11 0. ln light of the fact 1ha1 the cost of producing electricity from 

renewable sources was substantially higher than the cost of producing 

electricity from fossil fuels, in order to meet its target, Respondent 

considered it fit to implement measures and above-market incentives 

that would further develop and encourage investments in its 

renewable energy sector. Thus, on 29 December 2003, Re~-pondcnl 

enacted Legislative Decree No. 387, the goal of which was to 

.. promote a greater contribution from renewable energy sources to the 

production of electriciry in the Italian and European markets." Article 

7 thereof, which addressed solar power, stated that Respondent would 

implement incentive tariffs to encourage investments in pbotovoltaic 

facilities. Accordingly, from 2005 to 2012, Respondent enacted 

incentive schemes for pbotovoltaic plants known as Como Energia 

0'-'Crees. The TribWlal now records Article 7 of Legislative Decree 

No. 387: 

Article 7- Specific provi.sirms for photovo/taic energy 

1. Within six momhsfrom the date of entry intq force of this 
decree, the Minister of Productive Activfties, in 
consultaJion with the Minister of Environment and 
Prolecticm of Natural Resources, in consultation wilh the 
JoinJ Conforcnce, shall adopt one or more decrees which 
define the criteria to encourage the productwn of electricity 
from solar sources. 

2. 11Je criteria referred to in paragraph /, which shall 
impose no new cost to the slate budget and shall be in 
compliance with Community legislation currently in force, 
shall: 

a) establish the requiremenl.f of t!Je subjeciS that may 
benefit from incentives; 

b) establish the minimum technical requirements of the 
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eligible components and systems; 

c) establish the conditions for the accumulation of the new 
incentives with other incentives; 

d) establish /he modalilies for determining the scope of 
incentives. For electricity produced by photnvolta/c 
conversion of solar energy. provide a specific incentive 
rate, decreasing amount and duration as to ensure fair 
remuneration of each inve.~tment and operating costs; 

e) establislr a target for the nominal power to be installed; 

f) agree also with tire upper limit ofthe cumulative electric 
power of all plants that can receive the Incentive; 

g) may include the use of green certificates allocated to the 
Manager of the grid in Article 11 paragraph 3, second 
sentence of the legislative decree 16 March 1999 n. 79. 

11 1. Since Legislative Decree No. 387 did not allow the costs of 

incentives to be borne by the State (as provided for in Art.7(2), quoted 

jusl above) - a constant feature also of all later enactments in respect 

of PV incentivized tariffs, those costs were passed on to electricity 

consumeiS through electricity bills, as Claimant ha.c; explained and 

acknowledged. The Authority for Electrical Energy and Gas 

('' AEEG") coUccts those fees from electricity conswners to cover the 

incentive tariff costs. The GSE is the state-owned company 

responsible for paying the incentive tariffs to electricity producers 

under the Conto Energia decrees. 

17lc Conlo f-nergia Decrees 

Conto 1 

1 1 2. Respondent implemented its first incentive tariff programme for 

electricity generated by photovoJtaic sources on 28 July 2005. The 

programme was designed for relatively small facilities, Wider 1 MW 

in capacity, and it highlighted the possibility of individuals and 

families, as well as businesses and traditional energy companies, to 

become producers in 11aly's electricity system. 

sec Arbitrotion v (2015/158) ·Award 42 



Ca1e 1 ·19-CV-09] 53 Doc•1'Bfi2Ycz ~~d 0~0~1fg &age 67. n f Lll t; I !FILED: NEW Y_ORX COUNTY CLERK _ _2 : p _ I NDEX NO. 654707 2019 
NYSCEF DOC. NO. 4 RECEIVED NYSCEF: 08/16/2019 

113. Conto I provided that qualifying photovoltaic pltmts had the right 

("dirilto") to receive a specific incentive tariff for a twenty-year 

period. The tariff rate was paid to the producer per kilowatt-hour of 

electricity it produced, on top of whatever saJe price the producer also 

obtained for its electricity. Canto I established tariff rates for eligible 

plants authorized in 2005 and 2006 on the basis of the facility's 

nominal capacity: 0.445€/k.Wb for plants between 1 kW and 20 kW; 

0.460€/kWb for plants between 20 kW and SO kW; and 0.490€/kWh 

for plants between 50 kW and 1 MW. llte rates offered to eligible 

facilities after 2006 were slightly lower. 

1 14. Conto I required anyone who wish1.-d to develop a solar facility and 

benefit from the incentives to submit a request for the incentive tariff, 

along with a commitment to obtain the necessary authorizations for 

the construction and operation of the plant. Once provisionally 

authorized to benefit from the programme, the investor then had six to 

twelve months (depending on the plant's capacity) to commence 

construction of the facility and twelve to twenly-four months to 

complete construction and connect the facility to the grid. Failure to 

meet those deadlines would result in loss of the right to the incentive 

tariffs. 

1 l 5. Confinnation of tht: righl to the incentive tariffs under Conto I was 

established by a formal letter from the GSE, which communicated the 

specific tariff rate that it agreed to pay for a twenty-year period to the 

company or person that held the project rights to a photovoltaic plant 

(i.e., the "soggeno responsabilej. This is reflected in Art 7.7 of 

Contol: 

Within 90 days following the deadlines provided for 
Transmission of the applications under paragraph }, the 
implementing body (soggetto a/tuatore) shall communlcaJe 
the outcome under paragraphs 4 and 5 to the plant 
operators (soggetti responsab/11} who sent the application 
under paragraph /. The imp/emenJing body shall also 
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notify entitled operators, on the basis of the provisions 
under paragraph 5, article 5 and article 6 (2), of the 
amoullt of the incentive tariff actually awarded for a period 
of twenty years commencing from the date of operation of 
the plant. 

116. 'Jbe letter served ItS the basis for a contract that the producer and the 

GSE would subsequently execute. In outline, such a contract indicated 

that it was effective as of the dale on which the producer connected 

the plant to the grid and that it would tenninate twenty years later. 

Amendments to the contract could only be made in writing by mutual 

agreement between the producer and the GSE. 

117. Some of the pertinent provisions of a sample Canto 1 contract are now 

recorded by the Tribunal: 

Article 1 
Purpose of the agreement 

Thi.\' agreement concerns the recognition by GSE to the 
Producer of tire contribution due 10 electricity generated 
by solar power through photovoltaic conversion and 
incentlvized pursumu to ugis/arive Decree 387103, art. 7 
of MAP decrees dated 2810712005 and 06/0212006, 
A.E.E.G. resolution no. 188105 as subsequent amended 
and modified by resoluJion 40/06 and A.E.E.G. resolution 
no. 28/06. 

Article 2 
Effective date and value aflhe incentive 

For a period of twenty years as of 0810412009, the 
incentive rariff to be recognized to I he photovoltaic plant 
concerned under this agreement is equal to 0. 46 ekWk 

Article J 
lncenlil'es payment methods 

1'1re paymenl of the incentive tariffs shall be made by GSE 
according to the measurej· defined in art. J.b/s of A.E.E. G. 
resolution no. 40106 and in conformity with the paymenl 

SCC Arbitration V (20151158) ·Award 44 



Case 1·1 9-cv-09153 Doc• l 'lJla~ ~l &~~d ~~~O~{fg ~age 60 nf .11 c:; I !FILED: NEW YORK COUNTY CLERK _1 _2 : . p _ 11'mEX lfO . 654707 2019 

NYSCEF DOC. NO . 4 RECEI VED NYSCEF: 08/ 16 / 201 9 

methods regulated by such resolr11ion. With respect to art. 3 
bis of A.E.E.G. resolution no. 40106, G/OVA SOLAR SRL is 
the party responsible for the surYey, registration and 
communication to GSE of tire measurements on the 
incentivized photovoltaic energy. GSE provides for the 
payment of tire incentive tarfjfs with value date as of the last 
day of the month following the one in which the ''Payment 
Date " measurements are receil>ed. In the event the 
"Payment Date" falls on a holiday, the payment is 
arranged with value date as of the following business day. 

GSE shall arrange for the payment of the incentive tariffs by 
crediting the amounts In the bank account specified by the 
Producer In the "data registration form for the purpose of 
incentille tariifS payment", mentioned in the introductory 
section of this agreement. 

Article 8 
Effictlve date and duration of the agreement 

This agreement is ejftctive from 08104/2009 and shall 
expire on 07104/2019. This conlracl is deemed as legally 
terminated and having ceased to produce effects for the 
Parties should rhe Producer be faulty on the prohibllions 
and forfeitures defined in art. 10 of Law 5751/965 as 
subsequent amended and modified. 

Article 9 
Jurisdiction 

For any dispute arising out of or in any way connected to 
the interpretation of this Agreement and the documents 
referred ta therein, the Parties agree on the exclusive 
juri~·diction of the Court of Rome. 

Article 10 
Formalization of the agreement 

This Agreemenl Ls .c:igned in two original C()pies,· the 
Producer and GSE shall separately send their duly signed 
originals. Any modification to the agreement must occur in 
writing. 
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Conto II 

118. On 19 February 2007, the Ministry of Economic Development of 

Respondent enacted a second Canto Errergfa ("Canto lr) with a 

stated goal of implementing a simplified, stable, and durable system 

to access the photovollaic incentives. One of the recitals to Conto JJ 

makes this intention explicit: 

It being held lhat it is necessary to introduce corrections lo 
tire mechani.,m introdudng a simplified system for 
accessing incentives, which is both stable and lasting 

119. Conto ll changed Cnnlo I in two principal respects. 

120. First, it eliminated the preliminary authorization phase that previously 

existed and instead required eleclricity producers to request the 

bencfi.t of the incentive tariff upon the facility's entry into operation. 

This simplified the enrolment process and avoided the problem of 

investors being granted capacity that was never realized. It also meant 

that investors bore the development and construction risks of their 

investments, because the tariff rates decreased progressively over time 

and the rate granted to a g1vcn facility was established only when the 

facility entered into operation. 

121. Secondly, Conto 11 increased the capacity thresholds for receiving 

incentive tariffs to include plants over 1 MW and to an aggregate 

installed capacity of J ,200 MW. lt also established a variety of tariff 

rates that were based on sophisticated technical criteria of a given 

plant, including a facility's nominal capacity and other characteristics 

such as the plant's si1..e and whether it was partially or totally 

integrated. As with Conro /, the Corrlo ll rates were paid to producers 

per kilowatt hour of cJectricity produced, regardless of the sale price 

of the electricity that the producers also received The Conlo Tl tariffs 
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were slightly lower than those offered in Como l ConJo II expressly 

stated, at Art. 6(1), that .. (f]he tariff identified ..... is awarded for a 

period of twenty years commencing from the date of entry into 

operation of the plant and shall remain constant in current currency 

for the entire twenty year period" 

122. The tariff rates established in Conto II were available to eligible 

plants entering into operation in 2007 and 2008, with slightly reduced 

tariffs available to facilities entering into operation after 2008. 'lbe 

Conlo II tllriffs were available until the aggregate installed capacity of 

pbotovoll.aic plants in Italy reached 1,200 MW, although facilities that 

conn~1cd to the grid within fourteen months of the date on which 

Italy reached the 1,200 MW threshold would aJso receive the tariffs. 

123. In line with Respondent's goal of making photovohaic investments 

more competitive until the technology matured and their costs 

decreased, Conto l1 slated that the Ministry of Economic 

Development would issue a subsequent decree revising the incentjve 

tariffs for photovoltaic planto; connected to the grid after 2010, taking 

into account energy products and component price trends as well as 

lccbnological monitoring from the ENEA. In practice, through the 

Salva Alcoa decree (Law Decree 8 July 2010, n. 105), Respondent 

later extended the Como 11 incentive tariffs to plants entering into 

operation after 20 1 0. 

124. The implementation of Conto ll was furthered through the 

"Implementation of the Decree af the Minister of Ecooomic 

Development, in consultation with the Milrisler for the Environment. 

Land and Sea February 19, 2007, for tire purpose of promoting the 

production of electricity using p!Jotovoltaic plants" by the AEEG, 

quoted in relevant part: 
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Article 8.1 

The incentive rate Is recognized to the parties responsible 
allowed under Article 5 for twenly years from: 

a)The date of entry into the facility, for photovoltaic 
systems that became operational ufter the date of entry into 
force of this measure; 

b) The first day of the month following tlwt in which t~y 
completed the actian.f neetkdfor eligibility to tariffs, and in 
any case not before the jirJ'I day of the month fa/lowing the 
date of entry into force of this regulation, for photo voltaic 
systems came into operation in the period between 1 
October 2005 and the date of entry into force of this 
provision and which comply with the provisions Article 4, 
paragraph 7 of the Ministerial Decree of 19 February 
2007. 

Article 5.2 thereof states that tariff amount is specified by 
GSE in the communication on the odmLfision to the support 
regime; therefore, if we combine Article 5.2 with Article 8 
the result is that the tariff amount as accorded by GSE is 
frxedfor 20 years. 

125. A Conto II contract was, in brood tenns (save for the amount of the 

incentive and the relevant dates) the same as that set out above for 

Conto L 

Con1o III 

126. Respondent's Ministry of Economic Development enacted reduced 

tariffs (in comparison with Conto II) in a third Canto Energia ("Conto 

1/f') on 6 August 2010. As with the previous two Conto Energia'i, 

Conto III granted qualifying photovoltaic plants the right (dirino) to 

receive a specific incentive tarifT that would remain constant for a 20~ 

year period starting from the date of the plant's connection to the grid. 

Co11to III established a range of tariffs for various facilities entering 

inlo operation from 2011 through 2013 and provided that the Ministry 

of Economic Development would issue a subsequent decree 

establishing the rates for incentive tariffs offered to plants connected 

to the grid after 2013. The Conto HI tari.ffs were available until the 

aggregate installed capacity of photovoltaic plants admitted to the 
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programme reached 3,000 MW. Plants lhat were connected to the grid 

within 14 months of the date on which Italy reached the 3,000 MW 

threshold would also receive the Conto 111 tarifTs. 

127. The implementation of Canto Ill was f11rthered through the 

"Deliberation implementing Ministerial Decree of 6 August 2010 (Third 

Energy Bill)'', by AEEG, quoted in relevant part: 

Article J I 

The incettlive rate and the increase if any are approt•ed (. .. ) 

a) for twenty years from the daJe of entry into the facility, for 
photovoltaic systems for which lhe Re$potuib/e Party's 
submission to the GSE request on sclu!dule in Article 4, 
paragraph I, of the ministerial decree of At1gust6. 2010; 

b) for twenty years, minus the period between tlu! date of enJry 
into operaUon of the plant and th4 daJe of sending 
communication to the GSE, for phorovoltaic planJs for which 
the Responsible Party ha.<> .~ubmtued lo GSE a request later 
than expected from Article 4, paragraph J. of the ministerial 
decree of August 6, 2010. 

128. A Como Ill contract was, in broad tenns (save for the amount of lhe 

incentive and the relevant dates) the same as that set out above for 

Contos I & ll By way of example, Art. 2 of a Canto Ill contract 

stated: 

The Romani Decree 

The incentive tariff, constant in cu"ent CWTency, /o bt 
recogni.fed to the photovo/raic plant concerned under this 
Agreement, i.f equal to 0.3030 Euro/kWh, a value 
recognised by GSE and notified to the Soggello 
Responsahile with the commlmicalion on the admission to 

129. In order to implement Directive 2009/28/EC Respondent passed Law 

96/201 0 ("Principles and guiding criteria for the implemenlation of 

Directive 2009/28 [and other Directives}"), which provided for the 
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issuance of implementing Legislative Decrees, such as the "Romani 

Decree" No. 28/2011 of 3 March 2011. Among its guiding principles, 

Article 17 of Law 9612010 ('''Measures for conforming the national 

legal system to the Community's legislation on energy and recovery 

of garbage") !.1a1ed at para.l(h) that .. In preparing the implementing 

legislative dccrees ... thc Government shall follow ... also the following 

guiding guidelines: ... (h) adjusting and strengthening the incentive 

system of renewable energy sources and of energy saving, without 

new or additional burdens for the public fl.D8Ilce ... " 

130. The Romani Decree sought thus to balance several competing factors 

relevant to the photovoltaic market On one band, Respondent wanted 

lo maintain (i) equitable remuneration for investors, given that 

photovoltaic facilities still needed above-market incentives to 

compete with traditional electricity producers, and (ii) the confidence 

of inve~1ors by ensuring a constant rate of incentives throughoul a 

fixed time period equal to the average uscful_Jifc of a facility, 

reinforced through a contract with the GSE. On the other ban~ 

Respondent wanted to adjust the tariffs to account for cost reductions 

in photovoltaic technology and to reduce costs of electricity for 

cooswners. The Romani Decree contemplated gradual regulatory 

monitoring and controls, while "safeguarding investments already 

made!' 

131. lbe Tribunal notes, in particular, that Article 24(d), which is recorded 

below. of the Romani Decree provides for private law agreements for 

the assignment of applicable incentives. As noted already, each of 

Contos l, //, and Ill required formal contracts as the consummation of 

the arrangements for incentives. 

132. The Romani Decree altered the mechanics of Canto /11 by limiting the 

availability of the Crmto 111 tariffs to photovoltaic plants that were 

connected to the grid by 31 May 2011 (instead of by 31 December 
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2013, as originuJly contemplated). Plants connected after that date 

woukf receive different incentive tariffs, to be established in a future 

decree. Furthennore, the Romani Decree introduced limitations on lhe 

eligibility of plants receiving incentive tariffs, based on their size, 

orgHnization, and 7.0ning ofland. 

133. The Tribunal now records aspects of the Romani Decree (with 

empha.c;is added): 

Arl. 13 - General principles 

1. Thjs Section provides for the new regulation of support 
regime dedicated to RES based energy and energy 
efficiency tlvough the reorganlzaJion and improvement of 
current support mechanisms. The new rules provide for a 
general framework aimed at promoting renewable source.t 
energy generation and energy efficiency to the extent 
adequate to reach the targets set forth in art. 3 hereof, by 
sening criteria and loots that promote effectiveness, 
efficiency, streamlining and overtime stability of the 
support regimes as well as ptusue the harmonization with 
other too/.<; designed for alike purposes together wiJh th~ 
reduction of support costs charged to end-users. 

2. Gr11dual intervention to sDf~gUIJI'd investments mtJde 
11nd proportio11ality to the targets are furlher general 
principles of the reorganization and improvement of 
support regime reform, as well as flexibility of support 
regimes ' structure, in order to take into account market 
dynamics and technology evola1tion of renewables and 
energy efficiency. 

Art. 24 Incentive mechanisms 

1. The producticm of electricity from plants using renewable 
sources that enter into operation after December 31, 2012, 
will be promoted through the instruments and according to 
the general criteria set out in paragraph 2 and the specific 
criteria set out in paragraphr 3 and 4. The safeguard of 
rwn-lnccmtivized plants is emwed through the mechanism.r 
under arl. 8 hereof 
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ContoJV 

2. The production of electricity by the plants referred lo in 
paragraph 1 is supported on the basis of the following 
general criteria: 

a) the incentive has the purpose of ensuring a fair 
remuneration of the irrvestmenJ and operating costs; 

b) the period one is entitled to receive the incentive all 
through is equal to the average conventional 1/fecycle of 
specific kind of plant, and starts from the dale of entry Into 
operarion thereof,· 

c) the incentive remains constant throughout tlte support 
period w which one Is entitled under the law and may take 
inlo consideration the economic value of energy 
produced; 

d) the incentives are assigned by way of private law 
agreements between the GSE and the plant owner 
(soggetto responsahi/e), hased on a sample agreement 
approved by the Authority of Electricity and Gas within J 
month., llS of the entry lnw foru of the fii'SI of the decrees 
as per para S herein. 

134. On 5 May 2011, Respondent's Ministry of Economic Development 

enacted Conto fll as a matter of the Romani Decree requirement that it 

issue revised incentive tariffs for facilities connected to the grid after 

31 May 2011. The rates established in Conto IV were based, amongst 

others, the goaJ of progressively decreasing tariffs to achieve a 

gradual alignment with the actual cost of the technology. while 

maintaining stability and certainty in the market. 

135. In particular, Conto fll noted that. in light of the evolution of 

photovoltaic technology, "grid parity" would be achieved within a 

few years. "Grid parity" occurs when photovoltaic plants can generate 

power at an equal or lower cost than the price of purchasing power 

from the electricity grid. In Respondent's view, once producers 

achieved grid parity, it would no longer be necessary to incentivize 

the development of new facilities. At the same time, Conto JV 
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confmned the importance of additional jncentive tariffs to ensure an 

increase of installed capacity in the immediate future. 

136. As with the previous ConJo Energia decrees, Como IV provided that 

those producers that connected qualifying photovoltaic plants to the 

grid between 31 May 201 J, and 3 I December 2016, had the right 

(diritlo) to receive a specific incentive tariff, which would remain 

constant, for a twenty-year period starting from the date of the plant's 

connection to the (;rid. Respondent established different values for 

Conto IV incentive tariffs for each month of 2011, each semester of 

2012, and the first semester of2013 on the basis of a plant's nominal 

capacity and other technical characteristics. It also established s. 

registry for applicants so that Respondent could monitor enrolment 

during each month or semester. Conto IV stated that a reduced tariff, 

to be determined at a later date, would apply to oew plants connected 

to the grid beginning in the second semester of2013. 

137. Nevertheless, once Respondent granted a tariff value to a facility, 

according to the text of Conto IV, the incentive granted would remain 

constant for twenty years, as was the case with the previous Conto 

arrangements. 

138. Conto IV also included new measures to moderate the growth of the 

total cost of the incentive larilT sysl.em for photovoJt.a.ic facilities, 

noting that the total cost would likely reach €3.5 billion euros per 

annum by 201 I. Those measures included limits on the amount of 

incentive truiffs granted to new facilities per semester, beyond which 

the incentive tariffs would no longer be available for new facilities 

during that semester. Respondent also proposed an overall cap on the 

total photovoltaic capacity that could benefit from incentive tariffs 

and a corresponding cost threshold: Conto IV established a national 

objective for cumulative nominal installed pholOvoltaic capacity of 23 

OW, which would correspond to a total annua1 cost of€6-7 billion for 
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all of the Conto Energia incentive tariffs. Respondent's Minisny of 

Economic Development was entitled. though not obligated, to revise 

the incentive tariffs for future plants when Italy reached the €6 billion 

threshold, "Cavouring in any event the further development of the 

sector." 

139. As with the three previous Como Energia decrees, under Conto IV, 

the GSE entered into contracts with producers whose plants benefited 

from the incentive tariffs, which confirmed the tariff rate granted to 

lhe facilities. The contracts were to remain in force for the same 

twenty-year period stated in the Conlo itself. 

140. The Tribunal now records the part of Conto IV setting out access to 

the incentive tariffs: 

Article 10 

Transmission of documentation on operational date of the 
plant and access to incentive tariff$ 

1. Within fifteen calendar days of the operational date of 
the plant the plant operator (soggetto responsabile) is 
under an obligation to send GSE a request for the pertinent 
incenrtve tariff, complete with all documentation provided 
under annex 3-C. Failure to comply with the deadlines 
under this paragraph involves inadmissibility of the 
incentive tariffs for the period between the operational dtJJe 
and the dote of communication to GSE, without prejudice to 
enlitlement to the applicable tariff at the operational dale. 

2. For the purposes of paragraph I, the grid managers are 
under an obligation to connect the plants to the electricity 
grid within the terms established hy the Authority for 
electricity and gas resolution no. ARG/elt 99108 as 
subsequently amended. 

3. Following verijicatio11 of compliance wilh the provision.r 
nf this decree, GSE will establish and guarantee payme111 of 
the. tariff owed to the p/atrt operator (soggetto responsabile) 
within one hundred and twenty days of the date of receipt of 
the application, excluding times imputable to the plan/ 
operator. 
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4. Transfer of a plzorovoltaic plant, or of the building or 
property unit 011 which the plant L'> located together witlr the 
plam itself, must be notljled to GSE within 30 days of tlte 
dare of registration of the trmrsftr. 

5. The period of entillemenl to the incentive tariffs under 
this decree is considered net of any suspensions due to 
problems connected to grid safety or following catastrophic 
events recognised a.r such by the competent authorities. 

141. By early 2012, Respondent approached the €6 billion threshold for its 

incentive tariffs program anticipated in Conto IV. Respondent also 

determined that as of year-end 2011, renewable electricity production 

capacity was 94 1Wh per year, only 6 TWh short of its 2020 target of 

100 TWh. Therefore, Respondent considered that it wa.'J well on its 

way to meeting its EU targets. Thus, in accordan¢e with the Conto IV 

provision that it could issue new tariffs once Respondent met the €6 

billion cost threshold, on 5 July 2012, its Ministry of Economic 

Development eiUICted the fifth and fmal Como Energia. ConJo V 

stated that it would enter into force 45 days after the AEEG issued a 

resolution announcing that the total cost of the incentive tariffs bad 

reached €6 billion. The AEEG issued that resolution on 12 July 2012, 

and Como Ventcrcd into force on 27 August 2012. 

142. Jn Conto V, Respondent noted that technt}logical progress and 

economics of scale had contributed to a rapid decrease in the cost of 

pbotovoltaic plants, and that this decrease had caused a similarly rapid 

increase in the number of planlS being built and coiUiectcd to the SJid. 

Respondent concluded that it would need an additional €700 million 

per year of incentive tariffs to make photovoltaic technology 

competitive, but that, thereafter, new producers would no longer 

require incentive tariffs. 
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143. Couto Jl provided two ditTcrent incentive regimes hosed on the 

photovoltnic plants' capacity: (i) it awarded plants up to 1 MW oo 

"all-inclusive tariff' (that is, including both the price of the electricity 

and the value of lhc incentive with a further specific tariff for any 

self-consumed quantity of energy), and (ii) it awarded plants 

exceeding 1 MW an amount equal to the difference (if positive) 

between the all-inclusive tariff mentioned above and the market price 

(''prezzo zona/e orarlo ") of electricity plus the revenues deriving 

from the sale of the energy to the market ("/ 'energia prodotra resta 

nella disponibilita del produttore"). Therefore, the value of the 

incentive component varied depending on the market price (i.e. if the 

price of electricity rose, the incentive value decreased and vice versa). 

144. Additionally, regardless of a plant•s capacity, ConJo V provided a 

bonus tariff on the electricity the operator produced and consumed, 

which would constitute revenue in addition to the savings that the 

producer had from generating its own electricity. Conto V also 

simplified access to the incentive tariffs for plants that Respondent 

deemed to be under-developed (e.g., concentrated photovoltaic 

systems and plants wilh innovative characteristics) or whose 

development needed to be further incentivized given their cost (e.g., 

very small rooftop plants). Plants falling outside these categories 

could access the Como V incentives by applying to a registry that was 

capped in phases corresponding to the total cost of the incentive 

program. Specifically, the cap for the first registry was €140 million 

euros, the cap for the second registry was €120 million, and so on. 

until requests for Conto Vtariffs reached €700 million. 

145. Conto V ceased to apply on 6 July 2013. Thus, after 6 July 2013, no 

incentive tariffs were available to any new photovoltaic plant installed 

and connected to the Italian electricity grid. 

146. One other aspect of Conto V is recorded later in this Award 
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concerning imposition of administrative fees. 

14 7. The Tribunal now sets out a number of provisions in Con to V: 

Article 5 
(Incentive Tarjffi) 

4. The tariff is awarded for a period of twenty years 
commencing from the entry into operation of the plant and 
shall remain constant in current currency for the entire 
support period. This enritlemenr period is considered net of 
any suspensions due to problems connected to grid safely 
or following catastrophic events recognised as such by the 
competent authorities. 

Article 6 
(Application for and disbursement of incentive tariffs) 

I. Within fifteen calendar days as of the entry into 
operatoin date of the plant, uploaded by the grid manager 
onto GA UDI. the planJ operator (voggetto respon.vahile) is 
under an obligation to .fend GSE a request for the relevant 
incentive tariff. by submilling a declaration in lieu of 
a.ffidm•it pursuant ro article 47 of DPR 44J, 2000, including 
information under annex 3-B. Fatl11re to comply with the 
deadlines under this paragraph involves loss of the 
incentive tariffs for the period between the operational dale 
and the date of communication to GSE, without prejudice to 
entitlement to the applicable tariff at the operational date. 

2. For the purposes of paragraph J, the grid managers are 
under an obligation to connect the plants to the electrlcily 
grid willtin the terms established by the Authorily for 
electricity and gas resolution 110. ARG/elt 99108 as 
subsequently amended and to register the date of tire 
connection with GA UDJ within the deadlines established 
therein. 

3. Following verification of compliance with the provisions 
of this decree, GSE will guarantee payment of the tariff 
owed to the plant operator (soggetto responsabile) within 
ninety days of receipt of the applicaJion rmder paragraph I, 
excluding times imputable to the plant operator or to other 
parties consulted by GSE in applicaJion of law no. 183, I 2 
November 20/J, or operators involved in the process for 
uploading and valldmfng data in GAUDl Prior to the date 
on which GAUD/ is fully operational and interoperolional 
with the portal for the mcmagement of incentives, 
established by the Authority for electric:ily and gas. GSE 
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will adopt transitional so/ution.r for the acquisition of data 
already present in GA UDI directly from the parties 
applying for incentives, providing prior information to the 
Aulhority for electricity and gas and the Ministry for 
economic development. 

148. The Tribunal notes that the sample (submitted as an exhibit by 

Claimant) of a Conlo V contract with the GSE has the following 

provision, with emphasis added: 

Article 17 
Modifying agreements ond referral 

1 7.1 Any modifYing or supplementary agreements on the 
content ofthe present Agreement subsequenlto the date on 
which the agreement signed by GSE is made available must 
he agreed in writing, under the penalty of nullity. 

17.1 For anything not expressly tkflned in the present 
Agreement, the Parties expressly defer to the provisions in 
the Ministerial Decree on 5 July 2012, to the decisions 
referenced in lhe presenl Agreement and their subsequent 
modifications and supplements, to the rules on the subject 
of connections of plants to the grid and measwemenl of 
electricity, to the other legislation of the sector and, where 
applicable. to the provisions oflhe Civil Code. 

17.3 GSE relfllns tire right to unilaJerally modify the 
chluses of the pre..r;tmt Agnement which, as a result of any 
l~gislative and regu/Jitory amendments, are in contrast 
wiJh the existillg framework. These modifications shall he 
commwricated by GSE to the Soggello Responsabi/e 
through the electronic portal, notwithstanding the 
possibility for the Soggetto Responsablle to withdraw from 
the present contractual relationship in conformity with the 
provisions of Article 13 above. 

17.4 The Parties are aware that any statement rendered in 
the context of the present Agreement and/or in the context 
of the activities/obligations connected to its application are 
made pwsuanl to Presidential Decree of the Republic 
445/00. 

17.5 The introduction .forms a substantial and es.r;enJfal part 
of the agreement. 

149. In contrast. the corresponding provision of a sample Conto IV contract 
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with the GSE states as follows: 

Article 15 
Modifying agr~emenls and referral 

Any modifying or supplt!mentary agreements on the content 
of the present Agreement subseqtunt to the date on which 
the agreement signed by GSE is made available must be 
agreed in writing, under the penalty of nullity. 

The Parties are aware tlwt any declaration deriving from 
the present Agreement and/or in the context of the 
activities/obligations connected to its application is made 
pursuant to Presidential Decree of the Republic 445/00. 

The imroductionforms em Integral and essential part of the 
Agreement. 

150. lt readily emerges from this comparison that with the Contn V 

arrangements, Respondent changed the term of the GSE contracts to 

allow for unilateral changes brought about by legislation. Mutual 

agreement to changes was no longer essential in order for certain 

changes to become applicable. 

Claimanl 's Investments 

Megasnl 

151. In January 2010, Claimant acquired Sunholding S.r.l. ("Sunholding"). 

Sunholding owned Megasol S.r.l., a company that held all project 

rights to a photovoltaic plant of approximately 13 MW located in 

Montalto di Castro in the Lazio region ( .. Mcgasol"). The Megasol 

photovoltaic plant was connected to the grid in May 2011 and 

received an incentive tariff of 0.346€/kWh under Conto //, as 

confirmed by a GSE Agreement dated 2 November 2011. Claimant's 

acquisition of Sunholding, therefore, pre-dated the relevant GSE 

Agreement. 
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152. The tariff recognition letter dated 12 October 2011 provided as 

follows. 

RE: Communication on the incenllve tariff for the section N 
& 244595,01 having a capacity of 13240 kW pursuanllo 

interministerial decree J 9 February 2007. 

With reference to the photovoltaic planl named MEGASOI. 
FV, we hereby communicate the admission to the incentive 
larljfunder Ministerial Decree 19 February 2007, equal to 
0.3460 eurolkWh. 

The tarfjfwill be recognized for a twenty-year period as of 
the date of entry into opel'ation of the plant: 031051101 J; 
the tariff is constant, in currenl currency for all the twenty­
year period 

The plant operatol' [soggetla responsabi/e] data are the 
following: 

kind of subject: legal entity 
name: MEGASOL S.R.L 
ji.rcal code/VAT code: 06324730966 
address: VIA GUIDO D'AREZZO, 15 20145 Comune dl 
MILANO(Ml) 

The value of the incentive tariff has been determined based 
on the documentaJion sent together with the tariffs 
application form as of 15106/2011, as well as on planr 's 
features listed belaw: 

Plant JD number: 244595,01 
Capacity of the photovoltalc plan/: I 3240 kW 
Kind of intervention: NEW BUTT.DING 
Plan/ location: LOC.QUARTUCCJO, SN 01014 Comune di 
MONTALTO Dl CASTRO (VT) 
The energy generated by the planr matches the amount of 
energy injected into the grid· YES 
Building Integrated plant pursuant to art. 2, para I, let. hi), 
b2), b3) of MD 19 Febfltary 2007: [Non-integraled 
category bl] 

For the payment of the incentive tariff, the plant operator 
[soggetto responsabile] i~· req11lred ro: 

I. access the .feclion "Agreements" of the web portal 
dedicated to Incentive tariff req11est 
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https:llapplicazioni.gse. il} (through the username and 
password already received; 

2. select the plalll interested by the relevant agreement 
through the search function (it will he possible to fill in the 
data on the legal representative, or bank details of the plant 
operator if such info have not been provided when filing the 
incentive tariff request application); 

3. after clicking on the hullon "Details" it will be po.fsible 
tu look at the draft of the agreement governing the 
contractual re/arion.orhip on the incentive payment for the 
plant previously selected,· 

4. in case of discrepancies or should the applicant be 
willing to submit commeiiLf as per art. 10 of Law 7 August 
1990, 241 plea.fe select the "NO" option and click on 
"Validate": cl.form for notiflcatinns will appear. Only afta 
GSE notice on data amendments having been made or on 
the outcome of the reassessment, it will be possible to 
proceed with the acceptance declaration (poim5 below). 

5. 1'o accept the text uf the agreement please select the 
"YES" button and click on the "Confirm" bmtnn. Please 
print and sing the Acceptance declaration and attach a 
copy of the ID of the plant operatar (lacking thereof will 
prevent GSE from executing the agreemenJ). The relevanJ 
documentalion shall be .fent to: 

Geslore dei Servizi Energetici - GSE S.p.A. 

Viale M Pilsudski 92 
00197- Roma 

Please specify on the envelop "PV plants incenJivatlon 
lncenJive tariff agreement Acceptance declaration - plant 
reference n. 244595,01 ". 

6. The GSE. ajler executing the agreement, will make 
available on the web portal. section "Agreements" the 
electronic version of the agreement digitally signed by the 
legal representative ofGSE. 

With Kind Regards. 
Photovoltaic Department Representalive 
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153. Certain of the tenns of the Mega:wl GSE Agreement dated 2 

November 2011 are set out in tbe following paragraphs. 

154. The heading of the Mega.'lnl GSE Abrreemcnt is as follows: 

AGREEMENT ON PHOTOJIOLTAIC TARIFFS 

AGREEMENT NO. J08F25553007 ON THE 
RECOGNfl10N OF INCENTiVE TARIFFS FOR 1'/JE 
PRODUCTION OF ELECTRJCrrY FROM 
PH01'0VOLTAJC PLANTS PURSUAN'f TO 
MJNJSTERJAL DECREE DA1'ED 19/02/2007 [which is 
ConJo J/j AND RESOLlfflON NO. 90107 OF THE 
AU11/0RJTY FOR ELEC/'RJCITY AND GAS [which is 
quoted, in part, at para ...... above) 

I 55. The peninent (in the TribWlaJ's appreciation) clauses of the Mega.vol 

GSE Agreement are as follows: 

Article 1 
Purpose of the Agreement 

This agreement concerns the recognition by GSE to the 
Producer of the contribution owed to electricity produced 
by solar power through photovoltaic corrversion and 
incenllvised pursuant to Legislative Decree 387/03 of the 
Ministerial Decree dated 1910212007 and {AEEG] 
resolution no. 90107. 

Article 2 
Ejfectlve date and value of the incentive 

For a period ofnvenly years starting from 031051201/, the 
incemlve tariff lo be granted to the photovoftaic plant under 
this Agreement is equal to 0.3460 eJcWh and is constant in 
current cu"ency. 

Article 8 
Effectiveness and duration of the Agreement 

This Agreement is effective as of 2211212010 and expires on 
21/1212030. This Agreement is deemed as legally 
terminated and cea.'ies to produce effects for the Parties 
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should the Producer incur in one of the case.o; of {incenJive 
tariff/ forfoiture defined in art. 10 of Law 57511965 and 
.fubsequent modifications and integrations, as well as upon 
the occurrence of the situation provided for in art. I 0, 
paragraph 3 of AEEG re.folution no. 90107 

Article 9 
Jurisdiction 

For any dispute arf.fing our of or In any way connected to 
the interpretation and execution of this Agreement and the 
documenls referred to therein, the Parties agree on the 
exclusive jurisdiction of the Forum of Rome. 

Article 10 
Formalisation of the agreement 

For the purposes of formali.fing this Agreement, the 
Producer is required to print through the electronic portal 
the related Declaration of Acceptance and send it to GSE 
duly signed, attaching a photocopy of a valid identification 
document. This Agreement is executed at the time that GSE 
proceeds wilh the acceptance of the aforementioned 
Declaration, making available on its electronic portal the 
copy for the Producer, signed by its legal representative. 
Subsequent to the activation of this Agreement, any 
agreemenls modifying or integrating the content of thiN 
Agreement must be agreed upon in writing otherwise being 
null und voUi The Parties acknawledge thm any 
declaration made under this Agraement is rendered 
pursuant to the Decree of the President of the Republic 
(D. P.R.) 445100. 

156. In December 2010, Claimant acquired a 70% controlling stake in 

Phenix S.r.J. ("Phenix"), a company that held all project rights to a 

photovoltaic plant of approximately 24 MW located in Canino in the 

Lazio region ("Sugarella"). The Sugarella photovoltaic plant was 

cormected to the grid in April 2011 and was entitled to nn incentive 

tariff of 0.297€/kWh under Conto III, as confirmed by a OSE 

Agreement dated 23 November 2011. Claimant's acquisition of that 

700/o controlling stake in Phenix, therefore, pre-dated the relevant 
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GSEA~mcnt. 

157. The tariiT recognition letter dated 17 November 2011 provided as 

follows. 

RE: Communication on the incentive tariff pursuant to 
ministerial decree 6 August 2010, concerning the 
photovoltaic plant named SUGARELLA, capacity 24170.76 
kW. located in STRADA VJCINALE Dl SAN PIERO'/TO, 
SNC 0101 I Municipality of CAN/NO (VI} site LA 
SUGARELLA, JD number N - 506827. 

With reference to the photovoltaic plant heretmder, we 
hereby communicate the admission to the incentive tariff 
under Ministerial Decree 6 August 2010 equal to 0.2970 
eurolkWh 

The incenlive tariff will be recognized for a period of twenty 
years as of the date of entry into operation of the plant: 
2810412011; the tariff is constant, in cu"enl currency, all 
through the 20-year period. Such period is calculated net of 
plant stop due to grid stability iuuu or naJural disasters 
qualified as such by the competent authorities. These events 
shD/1 be notified through the web portal section "Post 
agreement execution notices - Out of order". 

The data of the plont operator (soggetto responsablle) 
(hereinafter SR) are the following: 

name: PHENIX RENEW ABLES S.R.L. 
ji.-;cal code/VAT code: 06367010961 
address: VIA DELLA RaiONDA , 36 00186 Comune di 
ROMA. (RM) 

17te value of the incentive tariff ha.'i been determined 
according ro the documenJation filed together with lhe 
requesl for tariffs concession on 191071201 I. as well as on 
the basts of the following specific information: 

type of plant: Photovoltaic 
Power: 241 70. 76 kW 
Plan/ operator (Soggeno Responsablle): legal entity 
Kind of intervention: NEW CONSTRUCTION 
Plant site category: OTHER 
Category of plant: OTHER PV PLANT 
Energy sale regime: OFF-TAKE 
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In order to activate the payment of tariffs, the plant owner 
[Soggetto Responsabile] is invited to: 

1. login on the web portal https:llapplicazioni.gse. il) 
(dedicated to incentives through the JD and password 
previously assigned ond access seclion "Agreements" by 
c/iclcing on "Tcno Canto Energia"; 

2. select the plant concerned through the search .function; 

3. click on the button "Details" and look ar the drafl of the 
agreement regulating the contractual relationship on tariffs 
payment relating to the selected plant; 

4. should any (records) discrepancies be detected, seleclthe 
button "before signing the a!r"eement some daJa on the 
plant o1wrer [Soggello Responsahile] must be corrected by 
GSE" and click on the "Proceed" bullon. By this way, a 
nolice on discrepancies or errors will be activated; only 
after GSE notice to SR on the corrections having been 
made, tit will be pos.fible to go on with sending the 
acceptance declaration ofthe agreement (pointS below),· 

5. to accept the agreement click on "I declare I have read 
and accepl in full all provisions regulating this agreement" 
and click on the "Proceed" button. Print and sign the 
Acceptance dec/oration and attach thereto a copy of SR JD 
in force (lacldng thereof will prevenl GSE from executing 
the agreement), upload the documenl. Once the uploading 
is completed just click on the button "Send agreement"; 

6. t/ze GSE, after executing the agreement, will make 
available, in the section "Agreements" on the web portal, 
the document in electronic formal digilolly signed by lhe 
legal represenlative of the GSE 

The above Is without prejudice to the right of GSE to carry 
out subsequent controls through docwnents and/or on-site 
Inspections, as well as adopl anrmlmenl or revocation 
measures concerning the incentive tariffs admission leiter, 
thereby aslcing back for the ammmts already paid, if 
according to art. 23 and 43 of Legislative decree 2812011, 
rhe occurrence of circumstances preventing tariffs payment 
is ascertained, even if such conditions emerged during the 
examination of a plant different from the one al issue. 

Wilh Kind Regards. 
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Conto Energia Unit Representatil'e 

J 58. Certain of the terms of the Phenix GSE Agreement dated 23 

November 20 I I arc set out in the following paragraphs. 

I 59. The heading of the Phenix GSE Agreement is a.c; follows: 

AGREEMENT NO. /08F25553007 ON TilE 
RECOGNfl'ION OF INCENTIVE TARIFFS FOR THE 
PRODUCTION OF ELEC.TRICfl'Y FROM 
PHOTOVOLTAIC PUNTS PURSUANT TO 
MJNJSTERJAL DECREE DATED 1910212007 [which is 
Conto IJ] AND RESOLU/'JON NO. 90/07 OF THE 
A Ul'HORITY FOR ELECTRICITY AND GAS (which is 
quoted, in part. at para ...... above] 

160. The pertinent (in the Tribunal's appreciation) clauses of the Phenix 

GSE Agreement are as folJows: 

Article I 
Purpose of the Agreement 

This Agreement concerns the recognition to the Soggello 
Responsabi/e by GSE, of the incentive tariff related to the 
electricity produced through photovo/tuic conversion from 
solar power by the plant mentioned in the Introduction, 
inccllllvised pursuant to art. 7 of Legislative Decree 387103 
of the Ministerial Decree dated 6 August 2010 and AEEG 
resolution ARG/elt 181.10 

Article 2 
J£ffective dote and 1•a/ue of the incentive 
The Incentive tariff to he granted to the photovo/laic plant 
under Jhi.'l Agreement, which is constant in current 
currency. is equal lo 0.2970 EurolkWh, a value recognised 
by GSE and disclosed to the Soggetto Responsahile with the 
communication of admission to the incentive tariffs. 

Article JO 
Effective date and duranon of the Agreement 

This Agreement is effective from 28/04/2011 and expires on 
27/0412031. 
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Enersoi 

Article 13 
Jurisdiction 

For any dispute arising out of or in any way connected to 
the interpretation and execution of thfs Agreement and the 
documents reftrred to therein, the Parties agree on 1he 
uclusive jurisdiction of the Forum of Rome. 

Article 14 
FormaHsation of the Agreement 

For the purposes of forma/ising the Agreement, the 
Soggello Responsabi/e is required to prinl lhe relevant 
Declaration of Acceptance and send it to GSE through the 
online portal duly .dgned. together wilh a copy of a valid 
identification document. This Agreement is forma/i.r;ed at 
the time that GSE proceedt with the acceptance of the 
aforementioned Declaration, providing a copy of the 
agreemenl on its electronic portal, signed by its legal 
representative. 

Article 15 
Amendments and other 

Any agreements modifying or integrating the content of this 
Agreement sub.'lequent to the dale on which the agreement 
signed by GSE is made available must be agreed upon in 
writing. otherwise being null and void The Parties 
aclcnowledge that any declaration under this Agreement in 
connection with the actlvitieslobligations related to the 
performance thereof is made pursuant to the Decree of the 
President of the Republic (D.P.R.) 445100. The introduction 
forms an integral and essential part of this Agreement. 

161. On 30 March 20122
, Claimant acquired Enersol S.r.l., a company that 

held all project rights to a multi-section pbotovoltaic plant of 

l Par.s.. 160 of che SoC contains a chW"t with the dares of acquisitioos by Claimant. The dale of 
acquisition or Enersol Is stated to be 30 Man:h 2012. lllis is accepted by Respondent on slide 62 
of its Opening Presentation at die hCIIring. Thus, as it is wnunon CIISC between th.e Parties, the 
Tribunal finds that the date of acquisition or Enmol by Claimant is 30 Man:h 2012. 
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approximately 48 MW located in Canaro in the Veneto region 

("Encrsolj. The Enersol photovoltaic plant was partitioned in seven 

sections. Se~tion 1 of the plant WetS connected to the grid in April 

2011. and was entitled to an incentive tariff of 0.297€/kWh under 

Couto III, as conflnncd by a GSE Agreement dated 2 November 

20 I 1. Sections 2 and 3 of the plant were connected to the grid in July 

2011, and were entitled to an incentive tariff of 0.251€/kWh under 

Conto IV, as (;onfirmcd by two separate GSE Agreements (one per 

Section) dated 2 March 2012. Sections 4 to 7 of the plant were 

connected to the grid in August 2011 , and were entitled to an 

incentive tarifT of0.238€1kWh under Conto IV, as coDfirmed by four 

separate GSF. Agreements (one per Section) dated 11 January 2012 

(for Sections 5 and 7), 6 February 2012 (for Section 4), and 2 March 

2012 (for Section 6). Thus, Claimant's acquisition of Enerso/, 

therefore, post-dated the relevant GSE Agreements. 

J 62. The tariff recognition letters, with the subsequent OSE Agreements, 

in connection with E'nersol are each recorded in tum. 

Letter - Enersol Section I - 11 October 20 11 

RE: Communication on the incentive tariff pursuant to ministerial 
decree 6 August 2010, concerning the photovoltalc plant named 
FOTOVOLTAJCO ENERSOL, capacity 11964.44 kW, located In 
VTA VnTOR/0 EMANUELE • s.n. 45034 Municipality of 
CANARO (RO) site SALINE. ID number N = 512446.01. 

With refrrence to the photovoltaic plant hereunder, we hereby 
communicate the admis.)·ion to the incentive tariff under Ministerial 
Decree 6 August 2010 equal/a 0.2970 euro!lcWh. 

The incentive tariff will be rec:ogniud for a period of twenty years 
as of the date of entry into operation of the plant: 28/0.f/201 J; the 
tarijf Is constant, in '-u"ent currency, all ll~rough the 20-year 
period. Such period is calculated net of plant stop due to grid 
stability issues or natural disasters qualified as such by the 
competent authorities. These events shall be notified through the 
web portal section "Post agreement execution notices - Out of 
order". 
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The data of the plant op4!rator (soggetto responsabile) (hereinafter 
SR) are the following: 
name: ENERSOL S.R.L. 
fiscal code/VA.Tcode: 01381190295 
address: VIA V1ITORJO VENETO, JJ7 45/00 Comum! dl 
ROV1GO(RO) 

The value of the incentive tariff has been determined according to 
the documenlation filed together with the request for tariffs 
concession on 1710612011, as well as on the basu of the following 
specific information: 
type of plant: Photovoltaic 
Power: 11964.44 kW 
Plant operator (Soggetlo Responsabile): legal enJity 
Kind of intervention: NEW CONSTRUCTION 
Plant site category: OTHER 
Category ojplaJU: OTHER PV PLANT 
Energy sale regime: OFF-TAKE 
Eligible for incentive tariff increase: NO 

In order to activaJe the payment of tariffs, the plan/ owner 
{Soggetto Responsabile] is invited to: 
1. login on the web portal https:/lapplicazioni.gse.it} (dedicated to 
incentives through the JD and password previously assigned and 
access section "Agreements" by clicking on 'Terzo Conto 
Energia"; 
2. select the plant concerned through the sem-ch function; 
3. cliclc on the button "De/ails" and look at the draft of the 
agreement regulating the contractual relationship on tariffs 
payment relating to the selected plant; 
4. should any (records) discrepancies be detected. select the bullon 
"before signing the agreement some data on the plmu owner 
[Soggetto Responsabile] must be co"ected by GSE" and click on 
the "Proceed" buuon. By thts way, a notice on discrepfmcles nr 
errors will be activated,· only after GSE notice to SR on the 
correctitJns having been made, tit will be pru·~·ible to go on with 
sending the acceptance declaration of the agreement (point 5 
below); 
5. to accept the agreement click on "1 declare I have read and 
accept In full all provisions regulating this agreement" and cliclc 
on the "Proceed" button. Print and sign the Acceptance 
declaration and allach thereto a copy of SR ID in force (lacking 
thereof will prevent GSE from executing the agreement), upload 
the document. Once the uploading is completed just click on the 
button "Send agreement": 
6. the GSE, after executing the agreement, will make available, in 
the section ''Agreemenls" on the web portal, the documenl in 
electronic formal digitally signed by the legal representative of the 
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GSE. 

GSE Agreement for Encrsol Section 1 (T03N25531907) 31 
October 20 I 1 

(relevant extract) 

Purpose of the Agreement 

This Agreement concerns the recognition to the Soggetto 
Responsabile by GSE, of the incentive tariff related to the 
electricity produced through plrotovollaic conversion from solar 
power by the plant mentioned In the introduction. incentivlsed 
pursuant to art. 7 of Legislative Decree 387103 of the Ministerial 
Decree dated 6 Augu.~t2010 and AEEG resolution ARG/elt 181.10 

Article 2 
E.ffoctive dale and value of the incemive 

The incenrive /QI'iff to be granted to I he photovoltaic planr under 
this Agreement, which is constant in current currency, is equal to 
0.2970 Euro/lcWh, a value recognised by GSE and disclosed lo the 
Soggetto Rt:~ponsabile with the communication of admission to the 
incentive tariffs. 

Article /0 
Ejjecave date and duration of the Agreement 

This Agreement is effocti~ from 281041201 I and expires on 
2710412031. 

Article 15 
Amendments and other 

Any agreements modifying or integrating the content of this 
Agreement subsequent to the elate on which the agreement signed 
by GSE is made (ll'Q//able must be agreed upon in writing, 
othenvise being mJJI and void. 

Letters- Enersol Sections 2 &. 3 - 20 February 20 12 

Rl:: Communication on the incentive tariff pursuant to MD 5 May 
201 I concerning the photovoltaic plant named FOTOVOLTAJCO 
ENERSOL. with a capacity of 6649.44 kW. located in VIA 
VIITORJO EMANUELE, s.n. 45034 M1micipality of CANARO 
(RO) site of SALINE, p/anJ JD number N -. 512446.02. {512446.03 
in rhe context of Enersol Section J] 

With reference to the photovoltaic plant mentioned above, we 
hereby communicate the admission lo the incentive twiff under 
Ministerial Decree 5 May 201/, equal to 0.251 eurolkWIJ. 
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The tariffwill be recognized/or a twenty-year period as of the cklte 
of entry into operation of the plant: 31107120JJ; the tariff is 
constant In current currency for all the twenty year period This 
timeframc is calculated net of any plant stops due to problem.~ 
concerning grid safeguard or following natural disaster 
considered as such by the competent authorities. These events shall 
be communicated through the relevant web portal section. 

The /dentljicatinn data of the plant owner (Soggetto Responsabile) 
are the following: 
name: ENERSOL S.R.L 
fi.<ical code/VAT code: 01381190295 
address: VIA V/1TORIO VENETO, 137 45100 Comune di 
ROV/GO(RO) 

The value of the incentive tariff has been tktermined according to 
the documentation sent together with the application for the 
incentive tariffi dated 0510812011, and on the basis of the 
following fealw'es: 
Kind of plant: Big Photovoltaic Plan/ 
Nominal capacity: 6649.44 kW 
Soggetto Responsabtle: legal entity 
Kind of Intervention: NEW CONSfRUCTJON 
Site nature: agricultural area 
Kind of facility Installed: OTHER PV PLANT 
Energy sale regime: Off-talcc 
Additional tariff increase: -

In order to activate the payment of tarlffi, the plant owner 
[Soggetto Respomabile l i.f invited to: 
1. login on the web portal (https:llapplicaziuni.gse.it) dedicated to 
incentives through the ID and pas:.word previously assigned and 
access section "Agreements" hy clicldng on "Quarto Conto 
Energia'',· 
2. select the plant concerned through tlze search function; 
3. click on the button "Details" and look af the draft of the 
agreement regulaling the contractual re/aJiunship on tarljf.s 
payment relaling to the .selected plant; 
4. should any (record'i) discrepanc/e.s be detected, select the button 
"before signing the agreement some data on the plant owner 
[Soggetto Responsabile] m1tsl be co"ected by GSE" and click on 
the "Proceed" bruton. By this way, a notice on discrepancies or 
errors will be activated; only after GSE notice to SR on the 
corrections having been made, tit will be possible to go on with 
sending the acceptance declaration of the agreement (point 5 
below); 
S. to accept the agreement dick on "1 declare I have read and 
accept in full all provisions regulating this agreement" and click 
on Jhe "Proceed" bU1to11 Print and sign the Acceptance 
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declaration and attach thereto a copy of SR /D In force (lacking 
thereof will prevent GSE from execuling the agreement), upload 
the document. Once the uploading is completed jusl cliclc on the 
bullon "Send agreement",· 
6. the GSE, after executing the agreement, will make available, in 
the section "Agreements" on the web portal, the document in 
electronic format digitally signed by the legal represenlarive ofthe 
GSE. 

The above if without prejudice to the righJ of GSE to carry out 
subsequent controls through documents and/or on-site inspections, 
as well a.t adopt annulment or revocation mea~'Ures concerning the 
incentive tariffs admis.vion feller, thereby asking baclc for the 
amounts already paid, if the lac/c of the elements necessary for 
granting incentives is ascertained. 

The GSE also verifies the occurring of any circumstances 
preventing Incentives payments and adopt all consequent measures 
of revocation or exc/usioru· in accordance with arts. 23 and 43 of 
legi.fladve decree 2812011. 

GSE Agreements for Enersol Sections 2 & 3 (T03N236118107 & 
T03N236188307 respectively) 2 March 2012 

(relevant extract) 

Article I 
Pw-pose of the Agreement 

This Agreement regards the recognition to the Soggetto 
Responsabile by GSE of the incendve tariff related to the elf!ctricity 
produced through photovoltaic corrversion from solar sources from 
the plant mentioned in the introduction. incenJivised pursuant to 
or/. 7 of/..egislative Decree 387103 of the Ministerial Decree dated 
5May20/J. 

Arlic/e 2 
Value ofthe incentive 

Tire incendvc tariff, constant in regular instalments in current 
currency, In be recognised to the plrotovoltaic plant under this 
Agreement, is equal to 0.2510 EurolkWh. a value recognised by 
GSE and notified to the Soggetto Responsabi/e with tlte 
communication on admLvsion to the incentive tariff. 

Article /0 
J£ffectil'e date and duration of the Agreement 

The present Agreement is effictivefrom 31107120/ J and expires on 
3010712031. 

Article 15 
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ModifYing agreements and referral 
Any modij)'iug or supplementary agreements on the content of the 
present Agreement subsequent to the date on which the agreement 
signed by GSE is made available must be agreed in writing. under 
the penalty qf nullity. 

Letters-Encrsol Sections 4 (15 Decemb~.--r 2012), 5, 6, & 7 (each on 

J 6 December 20 12} 

RE: Communication on the incentive tariff pur:r;uanl lo MD 5 May 
201 I concerning the photovoltaic plant named FOTOVOLTAJCO 
ENERSOL. with a capacity of 5448.96 kW. located In VIA 
vnTOR/0 EMANUEU~ s.n. 45034 Municipality of CANARO 
(RO) .fiteofSALINE. plant JD number N s 512446.04. [512446.05 
in the context of Encrsol Section 5; 512446.06 in the context of 
Enersol Section 6; and 5 I 2446.07 in the context uf Enersol Section 
7] 

With reference to the photovo/taic plant mentioned above, we 
hereby communicate the admission to the incentive tariff under 
Ministerial Decree 5 May 2011, equal to 0.218 eurollcWh. 

Tire tarl.ffwi/1 be recognized for a twenty-year period as ufthe date 
of entry into operation of tire plant: Jl/08/20/ 1: the tariff is 
constant in current currency for all the twenJy year period. This 
timeframe Is calculated net of any plant stops due to problems 
concerning grid safeguard or following natural disaster 
considered as such by the competent aulhoritie.~. These evems shall 
be communicaled through the relevant web portal section. 

The identification data of the plant owner (Soggetto Responsabile) 
are the f ollowing: 
name: ENERSOL S.R.L 
fi:scul code/VAT code: OJ 38/190295 
address: VlA. Vm'ORIO VENETO, 137 45100 Comune di 
ROV/GO(RO) 

The value of the incentive tariff has been determined according to 
the documentation sent together with the application for the 
incentive tariffs doted 13/09120//, and on the basis of the 
followingfoatures: 
Kind of plant: Big Photovoltaic Plant 
Nominal capacity: 5448.96 kW 
Soggetlo Responsabi/e: legal entity 
Kind of intervention: NEW CONSTRUCI'JON 
Site nature: agricultural area 
Kind of f acility installed: OTHER PV PLANT 
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Energy sale regime: Off-take 
Additionaltariffincrease: NO 

ln order to activate the paymenJ of tari,bs, the plant owner 
[Soggetto Responsabile] is invited to: 
1. login on the web portal (lmps:l/applicazioni.gse. it) dedicated to 
incentives thrortgh the JD and password previously assigned and 
access section "Agreements" by clicking on "Quarto Canto 
Energia"; 
2. select the plant concerned through the searclrfuncJion,· 
3. click on the button "Details" and look at the draft of the 
agreement regulating the contractual relationship on tariff.~ 
payment relating to the selected plant; 
4. shQfl/tl any (records) discrepancies be detected, select the button 
"before signing the agreement some data on the plant owner 
[Soggerto Responsabile} must be corrected by GSE" and click on 
the "Proceed" button. By this way, a notice on discrepancies or 
errors will be activated; only afier GSE notice to SR on the 
corrections having been made, lit will be possible to go on wiiiJ 
sending the acceptance declaration of the agreement (point 5 
below); 
5. to accept the agreement click on "1 tkclare 1 have read and 
accept in full all provisions regulating this agreement" and click 
em the "Proceed" butlon. Print and sing 1he Acceptance 
declaration and artach thereto a copy of SR lD in force (lacking 
thereof will prevent GSE from executing the agreement), upload 
the document. Once the uploading Is completed just click on the 
button "Send agreement"; 
6. the GSE, after executing the agreement. will make available, in 
the section "AgreemenJs" on the web portal, the document Jn 
electronic formal digitally signed by the legal represenJative of the 
GSE. 

The above is without prejudice to the right of GSE to carry out 
subsequent controls through doc11ments and/or on-site inspections, 
as well as adopt annulment or revocation measures concerning the 
incentive tariffs admission letter, thereby a:rldng back for the 
amounts already paid, if the lack of the elements necessary for 
granting Incentives is ascertained. 

The GSE also verifies the occurring of any circumstrances 
preventing incentives payments and adopt all consequent measures 
D;(revocation or exclusions In accordance with arts. 23 

OSE Agreements for Enersol Sections 4, 5, 6, & 7 
(respectively: T03N2229769107 of 16 February 

2012; T03N229798007 of 11 January 2012; TOJN229798207 of2 
March 2012; T03N229798307 ofll January 2012) 
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(relevant extract) 

.Article I 
Object of the Agreement 

This Agreement concerns tire recognWon to the Producer [Enersol 
S.r.l.] by the GSE of the incentive tariff related to the electricity 
produced through photovoltaic cmrvers/on from solar power by lhe 
plant mentioned in the introduction, incentivized pursuant to art. 7 
of LegMatlve Decree No. 387/03, Ministerial Decree 5 May 2011. 

Article 2 
Value of the Incentives 

The incentive tariff. constant In regular instalment.\' in the 
applicable currency to be recognized to the pholovoltaic plant 
wtder this Agreement, Is equal to 0.2380 €/kWh, a value 
recognized hy GSE and disclosed lo the Producer [Enersol S.r.l.] 
with the communication on the admission to tile ineentive tariff. 

Article 10 
Date and Duration of the Agreement 

The present Agreement is ejfeclive from 31 AuJ,rusl 2011 and 
expires on 30 August 2031. 

Measures taken bJ? Respondent 

163. The Tribunal starts its BIUllysis first with the Spalmaincentivi measure 

taken by Respondent, which Claimant alleges to have transgressed -

in breach of Article 10(1) ECT- its legitimate expectations as to the 

stability of the legal and economic regime of the PV electricity 

production in Italy into which it invested. The Tribunal will then 

describe the other measures. This order of analysis is justified by the 

fact that the Spalmaincentivi was the preponderant cause of the 

reduction to Claimant's revenues from its investments. Temporally, 

however, the Spalmaincentivi was not the first measure by which 

Respondent sought to "scale back", as Claimant describes 

Respondent's policy in this respect. the incentives it had given to PV 

electricity production in lhc furtherance of its policy objectives. 

Spalmulncentivi 

164. Spulmaincentivi (or .. incentive spreading") is the jownalistic, 

colloquial name of the provisions of Article 26 of Law Decree 
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91/2014 of 24 June 2014, which was subsequently converted with 

substantial relevant changes into Law 116/2014 of 11 August 2014. 

As all such decrees addressing urgent issues, which under the Italian 

Constitution, Governments may enact with force of a law, Law 

Decree 91/2014 had to be converted by Parliament within 60 days 

into a law, possibly with amendments, as happened for Law Decree 

91/2014, in case it would Jose any effect. The shortened name of the 

Decree is "Decreta CompetitivitA" ("Competitiveness Decree"). It 

included a range of measures to bolster Italy's competitiveness, 

including among others, as mentioned in its full title, measures for the 

"limitation of the costs burden on electricity tariffs", which are found 

in Article 26. This purpose was considered so important that, as the 

Parties have recalled, Article 26 measures have been also labelled 

with the term "laglia-bolle~" (tariff bill-cut). 

165. The original text of Article 26 provided only, among other measures 

included in the Law Decree, to reduce the burden for electricity 

consumers due to advantages granted to various electricity users and 

producers (among the latter, notably PV producers) that the benefits 

of the incentive tariffs would be spread over 24 years instead of the 20 

years provided in the various Conto Energia. According to Claimant 

this entailed a reduction of l?Yo-25% depending on tbe residual 

period of operation of a given PV plant 

166. As a result of the parliamentary debate, in which parliamentarians of 

parties favourable to the industry were active in proposing 

modifications that would diminish the negative impact of the original 

Spalmaincentivi on PV producers, the conversion taw 116/2014 

(effective lac January 2015) offered producers the choice between 

three options: (A) a 17-25% tariff cut (as originally provided in the 

Law Decree), paid over 24 years instead of originally promised 20 

years; (B) a tar.iff reduction from 2015-2019, with a promise of 
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increased tariffs in remaining years; and (C) (which applied in default 

of a ch~ice by a producer) straight 6-8% cut over 20 years, depending 

on the installed capacity of the plant concerned. Further, another 

aspect of Spulmaincentivi was that payment of 1000.4 of the incentive 

within 60 days was changed to 90% with the J 0% balance paid the 

subsequent year. 

Administrative fees and imbalance cosls 

167. Fir.."t, as regards administrative fees, article 10.4 of Conto V provided 

that, as of 1 January 2013, all pltotovoltaic producers beneuting from 

incentive tariffs under any Conlo were required to pay an annual 

administrative fee corresponding to € 0.0005 per kWh of inccntivized 

energy, to cover the GSF:'s management, verification, and control 

expenses. 

168. Secondly, as regards imbalance costs, on 5 July 2012, the AEEG 

passed Resolution 281120 12/RIEFR ("Resolution 281 "), which 

required renewable energy producers to pay imbalance costs as of 1 

January 2013. The GSE, with approval of the AE£0, implemented 

the method by which those costs would apply to renewable energy 

producers a1 the end of 2012 w.ith Resolution 493/2012/R/EFR 

("Resolution 493"). 

169. Resolution 281 and Resolution 493 were chaJienged before the Italian 

administrative courts. On 9 June 2014, the Consiglio di Slalo found 

in favour of the producers and held that the AEEG's resolutions were 

unlawful. In particular, the Consiglio di Slato indicated that the 

resolutions were discriminatory because they regulated programmable 

and non-programmable sources of energy in the same manner, and 

therefore failed to differentiate amongst different types of renewable 

energy sources. As a result of that judgment, in many cases, the GSE 

reimbursed the sums that renewable energy producers had already 

paid wtder Resolution 281 and Resolution 493. 
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170. On 23 October 2014, the AEEG issued Resolution No. 

52212014/R/EEL ("Resolution 522") that, once again, imposed 

imbalance costs on renewable energy producers. Although certain 

producers challenged Resolution before the Italian courts on grounds 

that it sbould be null and void as in conlrast with the principles of the 

previous court ruling, renewable energy producers have been paying 

these imbalance costs since 1 Janwuy 2015. 

Robin Hood tax 

171 . In 2008, Respondent enacted a windfaU profits tax on the profits of 

oil, gas, and other traditional energy companies, colloquially known 

in an amalgam of English popular legend and modem economic 

factors as the "Robin Hood" tax. 

172. Under the heading of "Oil and gas sectors" in Law-Decree No. 

11212008 of June 25, 2008, Respondent provided that, as a result of 

the country•s economic situation and the social impact of the increase 

in energy prices, it would increase the corporate income tax rate of 

companies with an annual gross income of over € 25 million by 5.5 

percentage points, from 27.5% to 33%. 

173. In July 2009, Respondent increased the corporate income tax rate of 

companies subject to the Robin Hood tax to 34%. Respondent 

explicitly excluded producers of renewable energy from the Robin 

Hood tax because they had not benefited from the then price spikes in 

traditional energy sources. 

174. In August 2011, Respondent broadened the scope of the Robin Hood 

tax by extending it to all energy producers, including renewable 

energy producers, with a gross annual income of over €1 0 million and 

ta..'<able income of over €1 million. lo the law decree's preamble it 

was noted the urgency of adopting financial stabilization measures 

SCC Arbltmrion V (20151158) · Award 78 



Case 1·1 9 -cv-091 53 ~u+ui~r~ ~~ 1~~~g Rf-ge 10~nf_ A1t; !FILED: NEW YORK COUNTY CL~ 0~ /2 0 : p 'l'I'mEX'"-tW . 654707/2019 
NYSCEF DOC. NO. 4 RECEIVED NYSCEF : 08/ 16/2019 

was to guarantee the stability of Italy in the midst of an international 

economic t:risis and unstable markets. Respondent also increased the 

corporate income tax rate of companies subject to the Robin Hood tax 

from 34% to 38%, which applied to fiscal years 2011 through 2013. 

175. In June 2013, Respondent cxtendt:d the scope of the Robin Uood tax 

by reducing the applicable income thresholds to gross annual income 

over €3 mil1ion and taxable iDcomc over € 300,000. This resulted in 

the application of the Robin Hood tax to Claimant's photovoltaic 

plants. 

176. A constitutional cbaUcnge to the application of the Robin Hood tax to 

the renewable energy sector was brought and on 11 February 2015, 

the Italian Constitutional Court ruled the extension of the Robin Hood 

tax to renewable energy producers to be unconstitutionaL The Court 

also ruled that its decision would not have retroactive effecL 

177 On 28 April 2015, Respondent confirmed that renewable energy 

producers were required to pay the Robin Hood tax for the 2014 fiscal 

yeur. 

/MUff AS! charges 

178. In Deccmher 2011, Respondent classified photovohaic plants a.q 

immovable property. thereby subjecting them to increased 1MU and 

TASJ charges. Respondent changed this in the 2016 Budget Law, 

reducing IMU and TASI cflurges by about 90%. Respondent has not 

refunded IMU and TASI charges paid in 2014 and 2015. 
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Section lJ ~ Merits - Liability (inc/. concomlttont Jurisdiction & Admissibility) 

lnlroductign 

179. Claimant says that the matters discussed in the foregoing section of 

this award (Spalmaincentivl, Administrative fees and imbalance costs, 

the Robin Hood~ and the IMUffASI charges} give rise to ECT 

claims in respect of each of its three investments, namely, Mcgasol, 

Phenix, and Enersol. Claimant summarised each head of claim, in its 

Opening Presentation at the bearing, as foUows: 

• Italy failed to fulflllthe obltgatlons it entered into with respect 
to C.h.1''s investments, which were crystallized in Tariff 
eonjirmation Letters and Contracts. 

- Italy violaled CEF's legitimate expectations of receiving 
precisely the tariffs granted to its PV plants through the Conto 
Energia Decrees, Tariff Recognition Leners, and Contracts 
when Italy amended those tariffs through the enactment of 
various measures, including the Spalmaincentivi 

- I/ Italy's case is to be believed, then It failed to provide a 
transparent legal framewor/c, since under Italy's case, the 
Conto Energla Decrees, Tariff Recognition Letters, and 
Contracts did not mean what they plainly said 

- Italy's measures reducing the Conto Energia tariffs 
unreasonably impaired CEF's investments. 

180. In summary, these are: (a) Umbrella Clause claims; (b) FET claims; 

(c) Failure to provide transparent legal framework claims; and (d) 

Unreasonable impainnent claims. 

181. Respondent denies aU liability, and, additionally, raises the exception 

found in Article 21 of the ECT in respect of a nwnber of lhe measures 

(this summary is taken from its Opening Presentation at the hearing): 

(a) Robin Hood Tax; (b) Qualification of assets lor fiSCal and 

cadastral purposes; (c) Imbalance charges; and {d) Administrative 

fees. 
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182. The Tribunal, in its procedural appreciation of the matcriaJs before it, 

ammges its analysis as follows: 1. FET claims; 2. Umbrella Clause 

claims; 3. Failure to provide transparent legal framework claims; and 

4. Unreasonable impainnent claims. 

FETe/aims 

183. 'Ibe Tribunal, first, records the basic contours of what constitutes fair 

and equitable treatment. Article 1 0(1) of the ECT provides as follows, 

in part: 

Each ContraCJing Party shall, in accordance with the provisions of 
this TreaJy, encourage and create stable, equitable, favorJr.able and 
tran.~parent conditions for Investor.~ of other Contracting Parties to 
malw lnve.~lments in its Area. Such condition.~ shall include a 
commitment to accord at all limes to Investments of ltrvestors of 
other Contracting Parties fair and equitable treatment. 

184. The Parties are in agreement with one another that protection of 

legitimate expectation comes within the ambit of Article 10{1) of the 

ECT, though as to what precisely such protection exactly means (from 

the plethora of prior awards cited to the Tribunal) is an area of 

contention. The briefings which the Tribunal received from the Parties 

on 20 July 2018 (commenting, inter alia, on Antaris) encapsulated 

such contention; but most particularly these briefings showed that 

each advocated a view that. regardless of how one articulates the 

protection of legitimate expectation, the outcome was going to be 

their favour. 

185. In this respect the Tribunal finds it useful to recall and quote the 

sununary made by the tribunal in Antaris of the protection thut the 

PET standard grants to covered foreign investors by clauses such as 

Art. 10(1) ECT. The Tribunal considers that the summary of the 

Antaris award quoted hereunder is by and larbre a correct description 

of the import of the FET standard as found in Article 10 (J) ECT in 
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the light of the abundant case law that has developed on the issue. In 

referring to such summary the Tribunal is, in any case, mindful that 

principles have to be adapted to the specificity of each case and that in 

this field previous awards and decisions may properly be looked at as 

useful (rc-)statemcnts of the law but do not represent binding 

precedents. The relevant recapitulation in Amaris is as follows 

(footnotes omitted): 

360. As is usual In these cases, the Parties have adduced many 
published awards (in this case more than 50) on the interpreJalion 
or application of the FET ('1air and equitable treatment ') 
standard, and the FPS ("full protection and security") and non­
impairment standards. Most of /hem are well-brown, and. although 
formulations of the principles differ in detail, it is o111y necessary to 
s11mmarize the pre~·ent state of international law and practice in 
these general propositions (several of which overlap with each 
other): 

(1) There wm be a breach of the FET standard where legal and 
business stability or the /ega/framework ha.s been altered in such a 
way as to frustrate legitimate and reasonable expectations or 
guarmrtees of.ttability. 

(2) A claim based on legitimate expectalion must proceed from an 
identificaJion of the origin of tlw expectation alleged, so that its 
scope can be formulated with precision. 

(3) A claimant must establish that (a) clear and explicit (or 
implicil) representations were made by or attributable ro the .<;tate 
In order 10 induce /he investment, (b) such representations were 
reasonably relied upon by the Claimants, and (c) these 
represenlalions were subsequently repudiated by the slate. 

(4) An expectation muy arise from what are con.ftrued us specific 
g11arantees in legislation. 

(5) A ~pecljic representation may make a di.fforence to the 
asse.nment of the investor's knowledge and of the reasonableness 
and legitimacy of its expectation, but is not indispensable to 
establish a claim based on legitimate expectation which is 
advanced rmder the FET standard 

(6) Provisions of general legislation applicable to a plurality of 
persons or a category of persons, do not create legitimate 
expectations that there will be no change in the law,· and given the 
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StaJe 's regulatory powers, in order to rely on legitimate 
expectations the investor should inquire in advance regarding the 
prospects of a change in the regulatory framework in light of the 
then prevailing or reasonably to be expected changes in the 
economic and social conditions of the host State. 

(7) An expectation may be engendered by changes to general 
legislation, but, at least In the absence of a stabilization clause, 
they ore not prevented by the fair and equitable rreatment standard 
if they do not exceed the exercise of the host State's normal 
regulatory power in the pursuance of a public interest and do not 
modify the regulatory framework relied upon by the investor at the 
time of its investment out.flde the acceptable margin of change. 

(8) The requirements of legitimate expectations and legal stability 
as manife.rtations of the FET standard do nor affect the State 's 
rights to exercise its sovereign authority to legislate and to adapt 
its legal system to changing circumstances. 

(9) The host State is not required to elevate the interests of the 
investor above all other co11siderations, and the application of the 
FET standard allows for a balancing or weighing exercise by the 
State and the determination of a breach of the FET :ilandard must 
be made in the lighl of the high measure of tkference which 
international law generally extendf to the right of nurional 
aulhorities to regulate matters within their own borders. 

(1 0) Except where specific promises or representations are made 
by I he State to the inveslor, the latter may nat rely on on im•estmenJ 
treaty as a kind of insurance policy against the rislc of any changes 
in the host State 's legal and economic framework. Such 
expectation would be neither legitimate nor reasonable. 

(II) Protectioll from arbitrary or unreasonable behaviour is 
subsumed under the PET standard. 

(12) It will also fall within the obligation not to impair investmenl.f 
by "unreasonable ... measwes" (Article 10(1), ECT) or "arbitrary 
... measures (Article 2(2), Czech RepuhlidGermony BIT). 

(13) 1'he investor i.f entitled to expect that the State will nor act in a 
way which is manifestly inconsistent or unreasonable (i.e. 
WJTelated to some rational policy). 

186. Respondent also, at para. 473 of SoD, makes the point that the 

protection under the Ji'ET :,·tandard may only concern those 

expectaJions of the investors that exlsted at the lime when they mark 
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the ;nveslmenl. It is with this important temporal point that the 

Tribwtal will begin its analysis of the FET claims. 

187. As already noted above (paras. 152 and 153), both the tariff 

recognition letter and the GSE Agreement in respect of Megtlvol post­

dated Claimant's investment. Also, as already noted above (paras. 157 

and 158), both the tariff recognition letter and the GSE Agreement in 

respect of Phenix post-dated Claimant's investment. further, neither 

plant bad been, at the time of lhe invesbnents, connected to the grid. 

Thus, at the time Claimant invested in both Megasol and Phenix, at 

the vcry best it can be said that its intention was to complete plants 

which wuuld, at a point in the future, be connected to the grid, and be 

compliant with the necessary requirements wtder the applicable 

Como. Thereafter, appropriate applications would need to be made 

(and the requirements of the applicable Conto to be satisfied), a reply 

in the positive received, and then a GSE Agreement consummated. 

188. Claimant, in reality, at the time of the making of both the Mega.c;o/ 

and Phenix investments still had a number of steps to take before it 

knew for certain that the hoped-for incentives were actually awarded 

to it. It enjoyed no guarantee of success at the time of investment, and 

nothing in any of Respondent's Contos could infer that a party in 

Claimant's position as of such dates was inevitably going to be 

awarded the incentives. The fact that Claimant did indeed, at a later 

time, succeed in a1l respects for both Megasol and Phenix does not 

assist it as of the dates upon which it made those investments. Whnt is 

decisive is that as of those dates the protection of Claimant's 

investment rights had not yet crystaJiised. 

189. As a consequence, the Tribwtal imds that Claimant cannot assert an 

FET claim by way of protection of legitimate expectation for both 

Megasol and Phenix insofar as it might allege that the changes to the 
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later-awarded im.:entives engage international responsibility on the 

part ofRe:;pondent. 

190. Conversely, no such difficulty arises in respect of Enersol. As noted 

above in footnote 2, it is common case that the date of Claimant's 

invesbneot was 30 March 2012, which clearly post-dates the 

connections to the grid, the tariff recognition letters, and the OSE 

Agreements. Thus, as of 30 March 2012, Claimant's investment in 

Enersol enjoyed crystallised rights to incentives as described above. 

191. Thus, the Tribunal will now analyse whether Respondent's actions 

transgressed the protection of legitimate expectation by the ECT 

insofar as Enersol is concerned. lltis is a two-stage process as a 

matter of international law: first, what is the origin and scope, 

precisely, of the legitimate expectation; secondly, bow exactly has 

such legitimate expectation (if first established as a maner of 

international law) have been transgressed, if at all, in a manner 

prohibited by international law. 

I 92. Before embarking into the analysis of whether or not there was a 

breach of any legitimate expectation attached to Claimant's 

investment in Enersol, the Tribunal must address tlucshold points 

raised by Respondent. 

193. As noted in para. 181 above, Respondent raises Article 21 of the ECT 

in four respects. Article 21 of the ECT provides as follows: 

ARTJCLE21 
TAXATION 

(I) Except as otherwise provided in this Article, nothing in this 
Treaty shall create rights or Impose obligations with respect to 
Taxa~ ion Measures of the Contracting Parties. In the event of any 
inconsistency betweePJ this Article and any other provision of the 
Treaty, this Article shall prevail to the extent of the inconsistency. 
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(2) Article 7(3) shall apply to Taxation Measures olher than lhose 
otr income or on capital, except thaJ such provision shall not apply 
to: 

(a) an advantage accorded by a Contracting Party pursuant 
to the tax provisions of any convention, agreement or 
arrangement described In ."iubparagraph (7)(a)(ii); or 

{b) any Taxation Measure aimed at ensuring the effective 
collection of taxes, except where the measure of a 
ConJracting Party arbitrarily discriminates against Energy 
Materials and Product.c originating in, or destined for the 
Area of another CotJtracting Party or arbitrarily restricts 
benefits accorded under Article 7(3). 

(3) Article 10(2) and (7) shall apply 10 Taxation Meanues of the 
Contracting Parties other than those on income or on capital, 
except that such provisions shall not apply to: 

(a) impose most favoured nation ohligatforu· with respect to 
advantages accorded by a Contracting Party pursuant to 
the lax provisions of any convention, agreement or 
arrangement described in subparagraph (7)(a)(ii) or 
resJI/ting from membership of any Regional Economic 
Integration Organization; or 

(b) any TaxaJion Measure aimed at en.ntring the effective 
collection of taxes, except where the measure arbitrarily 
discrimi7Ulles agaim·t an hrvesror of another Contracting 
Party or arbitrarily restricts benefits accorded under the 
Investment provisions oflhis Treaty. 

(4) Article 29(2) to (8) shall apply to Taxation Measures other than 
those on Income or on capital. 

(5) (a) Article 13 shall apply to taxes. 
(b) Whenever an issue arises under Article /3, to the alent 
it pertains to whether a tax constitutes an expropriation or 
whether a tax alleged to constitute an expropriation is 
di.fcriminatory, the following provisions shall apply: 

(i) The Investor or the Contracting Party alleging 
expropriation shall refer the issue ofwhet~r the tax 
is QJ1 expropriaJion or whether the tax i.r 
discriminatory to the relevant Competent Tax 
Authority. Failing such refe"al by the Investor or 
the Contracting Party, bodies called upon to settle 
disputes pursuam to Article 26(2)(c) or 27(2) shall 
make a refe"al to the relevant Competent Tax 
Authorities; 
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(ii) The Competent Tax Authorities shall. within a 
period of six months of such referral, strive to 
resoll•e the issues so referred. Where non­
disc:rlminatlon /.<;sues are co11cerned, the Compelent 
Tax Authorities shall apply the non-discrimination 
provisions of the relevant tax convention or, if there 
is no non..discrimination provisiorr fn the relevanl 
tax convention applicable to the tax or no such tax 
convention is in force between the Contracting 
Parties concemed. they shall apply the non­
discrimination principles under the Model Tax 
Convention on Income and Capital of the 
Organisation for Economic Cooperation and 
Development; 

(ill} Bodies called upon to seltle disputes pursuant 
to Article 26(2)(c) or 27(2) may take into account 
any conclusions arrived at by the Competent Tax 
Autlwrllies regarding whether the lax is an 
erpropriation. Such bodies ~hall take into account 
any conclusiom· arrived a/ within the six-momh 
period prescribed in subparagraph (b)(li) by the 
Competent Tax Authorities regarding whether the 
tax is discriminatory. Such bodies may also take into 
account any conclusions arrived at by the 
Competent Tax Authorities after the expiry of the 
six-month period; 

(iv) Under no circumstances shall involvemenJ of 
the Competent Tax Authorities, beyond the end of 
the sir-month period referred to in .rubparagraph 
(b)(ii), lead to a delay of proceedings under Art ides 
26and27. 

(6) For the avoidance of doubt, Article 14 shall not limit the right 
of a Contracting Party ro impose or collect a lax by withholding or 
other means. 

(7) For the purpose.<r of this Article: 

(a) The term 'Taxation Measure" includes: 

(i) any provision relating to taxes of the domestic 
law of the Contracting Party or of a political 
subdivision thereof or a local authority therein; and 

(Ji) any provision relating to ttaes of any convention 
for the avoidance of double taxation or of any other 
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international agreement or arrangement by which 
the Contracting Party is bound. 

(b) There shall be regarded as taxes on income or on 
capital all taxes imposed on total income, on total capital 
or on elements of income or of capital, including tares on 
gains from the alienalion of properly, taxes on estates, 
inheritances and gifts, or substantially similar taxes, taxes 
on the total amounts of wages or salaries paid by 
enterprises, as well as taxes on capital appreciation. 

(c) A "Competent Tax .Authority" means the competent 
authority pursuant to a double taxation agreement in force 
between the Contracting Parties or, when no such 
agreement Is in force, the minister or ministry responsible 
for taxes or their authorized representatives. 

(d) For the avoidance of doubt, the terms "tax provisions" 
and "taxes" do not include customs duties. 

194. Respondent says that certain of the actions it took of which Claimant 

makes complaint, arc captured by Article 21 of the ECT. In such 

circumstances. if Respondent is correct, the Tribunal has no 

jwisdiction to decide whether or not those actions engaged 

international responsibility as a matter of the ECT. These arguments 

are now examined in tum. 

195. As regards administrative fees, these arose as follows. Article 10.4 of 

Conto V provided that. as of 1 January 2013, all photovoltaic 

producers benefiting from incentive tariffs under any Conto were 

required to pay an annual administrntive fee corresponding to € 

0.0005 per kWh of incentivized energy, to cover the GSE's 

management, verification, and conttol expenses. Are these 

administrative fees a Taxation Measure, or are they not? 

196. As Respondent points out at para. 147 of the SoD, the definition in 

Article 21 (7) of the ECT is very wide, and includes any provision 

relating to taxes of the domestic law of the Contracllng Party or of a 

polilical subdivision thereof or a local authority therein. Respondent 
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then develops its argument as to what is tax provision in the domestic 

law ofltafy at pams. 149·151 ofthc SoD: 

I 49. In Italy, fiscal measures (tributi) can be broadly divided into 
three categories: imposta (tax), tassa /fee) and conlributo 
(contribution), although it is not the name of the measure to 
actually make it a fiscal measure (as further explained). In general 
terms, a (administrative, judicial or industrial) fee is paid as 
consideration for a given service rendered by a public body. In this 
case, the sen,ic:e provitkd is in principle requested by the citizen. A 
tax corresponds to the wealtlr that is drawn from the citizens in 
relation to the pruduction of income for the provision of general 
services provided by the State; therefore, this Is not related to any 
specific service but based on the contributive capacity ("capacita 
conJributiva'J of the person. Finally, a contribution (or "onere 
sociale ": social burden) is the compulsory levy from certain 
individuals, to the facl that they derive a benefit, directly or 
indirectly, by certain public services, even without having 
requested these. 

150. In the ahsena! of/egis/alive measures to help definingwheJJ a 
specific measure is to be considered a .fiscal measure (trihuro), we 
need to be guided by case law, in particular by the Italian 
Constitutional Court. The Constitutional Court ha.s stated 
repeatedly that, irrespecti\'e of the name given to the measure, the 
features that qualify a disbursement as of jl.fcal nature are: 1) 
dutifUlness of the withdrawal, 2) absence of exact reciprocity 
between the parties, and 3) connection of the withdrawal to the 
public spending by linldng this to an economically significant 
prerequisite. 

151. In addition, the Italian Constitution imposes thaltribules be 
established by law. All taxes, fee.<; and contributions under Italian 
law thus satis.fJ' rhe above conditions wukr Article 21(7) and 
consequently are "Taxation Measures" under the ECT. 

197 Claimant's Reply (para. 109) counters by referencing the official 

Italian language version of the ECT which only includes "imposte" in 

Article 21 (7), rather than the wider definition advocated by 

Respondent encompassing "tassa" and .. contribute". Claimant also 

invokes a number of awards stated to be in its favour (Murphy 

Exploration & Production Company - International v the Republic of 

Ecuador, Partial Final Award, 6 May 2016; Occitkntal Petroleum 

Corporation, Occidental Exploration and Production Company v The 
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Republic (if Ecuador, ICSJD Case No. ARB/06/1 1, Award, 5 October 

2012; and Yukos Universal Ltd v Russian Federation, Award, 18 July 

2014). 

198. The TribW18l finds Claimant's argument as to the Italian language 

version of the ECT to be unavailing. If it were upheld, then the 

different ollicial language versions of Article 21(7) (as demon!t1rated 

in para. 120 of the Rejoinder) would give rise to radically differing 

results. The definition contained in Article 21{7), whether in Italian, 

or any other official language, is widely drawn. The Tribunal does 

not, therefore, have any reason to cunsider that definition, insofar as it 

applies to Italy, as being anything other than that articulated by the 

Italian Constitutional Court: /) dutifUlness of the withdrawal, 2) 

absence of exact reciprocity between the parties, and 3) connection of 

the withdrawal 10 the public spending by linking this to an 

economically significanJ prerequisite. 

199. lbus, the Tribunal considers the administrative fees to be a Taxation 

measure. They clearly fall within the definition articulated by the 

Italian Coostitutiona1 Court. The Tribunal accepts the submission of 

Respondent at para. 149 ofthe SoD that the widely-drawn meaning of 

a taxation measure in Italy (tribut1) encompasses fees such as the 

administrative fees imposed on all photovollaic operators by means of 

Conlo V. These were consideration for a given service rendered by a 

pub/it.: body and while such administrative fcc:s might only be directed 

towards photovoltaic operators and not the public at large, this does 

not detract from their essential nature: they are imposed by 

Respondent (or an emanation thereof) in order to fund a service 

rendered in support of such photovoltaic operators. 1bc Tribunal finds 

further support for its conclusion from the example given by 

Respondent concerning municipal garbage taxes. Although they arc in 

principle fees for service rendered, Italian jurisprudence considers 

them t.o be taxes because they are charged on all home owners or 
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tenants to whom the service is provided irrespective of a precise 

correspondence between such SCIVice and its utili7..ation by an 

individual owner or tenant 

200. In such circumstances, Claimant's claims concerning administrative 

fees ore captured by Article 21 of the ECT. 

201. Secondly, as regards imbalance costs, Respondent says, at para. 

132(b) of the Rejoinder: 

Imbalance charges in /urn relate to the dispatching of energy and 
are an instrumenl 10 cope with shocks of the dlspaJching system. 
Transmission ancl dispatching of energy Lr re.r;erved to the Stale 
and granted in concession to Terna. Relevant legislation defines 
"dt.rpatching" as the activity aimed at providing in.rtructions for 
the use and the coordinated operation of production plants, tire 
lransmls.tion grid and auxiliary services. Terna has a monopoly 
over such activities. In the case of /Tansmission and dispatching 
activities. Terna hm the duty to gram non-discriminatory access to 
all operators and be neutral and unbiased in offering the servic:e. 
However, this does not inleifere with the possibility thai. a specific 
charge be paid by way of fee. The fiscal nature ofsuch mea.mres is 
recognize by the Claimant in the fust place· "[p]olicymakers have 
the choice either of charging imbalance costs to renewable 
producers or passing them nn to consumers" (§173 nfS/atement of 
Claim). It stales further "Italy had socialized the imbalance cosb~ 
meaning that the entire energy foreca.vl was conducted ut the 
national system level and the costs were passed on to 
endcon.~umers via the electricity bill." (§ 175 of Statement of 
Claim). Passing these costs on to consumers means to impose a 
general fee to final w·ers for the implementation of the mechanism 
of energy reserves by Tema, indeed to "socialize " the costs of the 
public service. Charging them to the generality of energy 
producers means to equally impf1se a foe, to ''socialize" the costs 
by putting a burden on praducer.f instead of final user. What 
changes is the general category of persons charged with the fee, 
not its nature. 

202. The Tribunal considers the imbalance costs to be a Taxation measure. 

They clearly fall within the definition articulated by the Italian 

Constitutional Court and the analysis conducted above in connection 

with administrative fees applies mutatis mutandis. Whether or not the 

current imbalance fees are illegal as a matter of Italian law is a 
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municipal matter. 

203. In such circumstances, Claimant's claims concerning imbalance costs 

arc captured by Article 21 of the ECT. 

204. The Robin Hood_ tax clearly falls within the definition articulated by 

the Ilalian Constitutional Court, and is, therefore, a Taxation measure. 

While it might well be the subject of bewildennent to Claimant that 

taxes which have beco held by the municipal courts to be 

unconstitutional have not been reimburse~ that is still in the domain 

of a Taxation measure. 

205. In such circumstances, Claimant's claims concerning the Robin Hood 

tax arc captured by Article 21 of the ECT. 

206. Finally, in this regard, the TribuoaJ wso readily appreciates the !MU 
and TAST charges lo be Taxation measures. Classifying pbotovoltaic 

plants as immovable property, thereby subjecting them to increased 

IMU and TASI charges, falls directly within the definition articulated 

by the Italian Constitutional Court. As with the Robin Hood ~ the 

non-refund of such charges paid in 2014 and 2015 may well be 

considered by Claimant to be irreconcilable with the 2016 Budget 

Law, but that is a matter ofmunicipaJ Law inextricably bound up with 

domestic fiscal measures. 

207. In such circumstances, Claimant's claims concerning the IMU and 

T ASI charges arc captured by Aniclc 21 of the ECT. 

208. In conclusion, and taking into account all of the foregoing, Claimant's 

FET claim reposes on what was its legitimate expectation as on 30 

March 2012 in respect of the Enersol investment, an~ whether, 

Spalmaincentivi transgressed the protection of such, if any, legitimate 

expectation. The Tribunal will now proceed to assess that FET claim 

according to the following approach: first, what is the origin and 
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scope, precisely, of the legitimate expectation; secondly, how exactly 

has such legitimate expectation (if first established as a matter of 

international law) been transgressed in a manner prohibited by 

international law. 

The origin and .<;cope of Claimant's /egilimale expectation as regard'i Enerso/ 

209. As on 30 March 2012, when Claimant bougbt Enersol, what can be 

objectively identified as unquestionably in place and explicitly known 

(O it? 

210. First, seven sections of the photovo]taic plant had already been 

connected to the national electricity grid. 

211. Secondly, seven toriff recognition letters had been issued by an 

emanation of Respondent. These letters stated (a.c; already recorded 

above): 

The incenJive tariff will be recognized for a period of twenly years 
as of the date of enJry into operation of the plant: 2810411011; the 
tariff is constant, in currenJ currency, all through the 20-yeor 
period. [Section 1] 

The tariff will be recognized for a twenly-year period as of the date 
of entry lnlo operalion of the platJI: 3/107110Jl; the tariff is 
constant in current currency for all the twenty year period 
[Sections 2 & 3] 

The tariff will be recognized for a twenty-yeOF period as of the date 
of entry into operaJion of the plant: 311081101 J; the tariff is 
cnnslant in current currency for all the twenty year period 
[Sections 4, S, 6, & 7] 

212. These letters did not simply state that the tariff.<> were recognised, but 

expressly say that in order to obtain such tariffs, the relevant GSE 

agreements needed to be printed and signed. This was an express and 

unmistakeablc invitation on the part of an emanation of Respondent lo 
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sign the relevant GSE agreements as an essential prerequisite to the 

obtaining of the incentives. 

213. Thirdly, seven GSE Agreements had been concluded between 

investments of Claimant and an emanation of Respondenl By way of 

example, as already recorded above, these GSE Agreements had the 

following language (example is taken from Sections 2 and 3): 

The incentive tariff, constant In regular instalmunls in current 
currency, to be recognised to the photovoltalc plant under this 
Agreement, is equal to 0.2510 EurolkWh, a value recognised by 
GSE and nO/ifled to the Soggello Responsabile with the 
communication on admission to the incentive tariff. 

The present Agreement is effective from 31/0712011 and expires on 
3010712031. 

Any modifying or supplementary agreemmts on the content of the 
present Agreement subsequent to the date on which the agreement 
signed by GSE is made available must be agreed in writing, untkr 
the penalty of nullity. 

214. The language found in the sample GSE contract pursuant to Conto V, 

which expressly puts on notice any photovoltaic producer of the 

potential for unilateral changes brought about by legislation. is not 

present in any of the seven GSE Agreements applicable to F.nersol. 

AU of the GSE Agreements to which Enerso/ was a party had the 

express language that the only way change could be brought about to 

contractual tenns was by way of mutual agreement in writing. 

215. Fourthly, four Contos and the Romani Decree had been passed into 

law by Respondent. These, in varying respects, were the domestic 

legal background to the incentive schemes. 

216. For the moment, the Tribunal docs not take account of the plethora of 

advertising marerial (whether apparently issued by emanations of 

Respondent, or through promotional material issued by, amongst 
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others, law finns) which Claimant relies upon in its submissions as 

indicating reliance on the putative constancy of the incentive schemes. 

Much of this material might well be described as puffery, and the 

Tribunal prefers, at this stage, to analyse the four matters discussed 

just above for the purposes of Cloimant's legitimate expectation as on 

30 March 2012. 

217 Looking at lhe four matters described above (in no part.icui!U' order: 

(a) the four Contos and Ro17Ulni Decree; (b) the tariff recognition 

letters; (c) the connections to the national grid; and (d) the GSE 

Agreements), a party in the sb~ of Claimant would be left in no 

doubt but that it was to receive incentive~ in constant cwreney, for a 

twenty year period, and all pW'Suant to private law contracts (as this 

was understood to be tbc state of Italian law a1 the time of the making 

by Claimant of its Enersol inveslments - indeed the Romani Decree 

could not have been clearer in that respect to any reasonable reader) 

which could not be amended save by mul\Jal. agreement. This was 

clearly based on the consistent legal policy of Respondent as 

mllllifcsted in the four Contos and the Romwri Decree. No reading, no 

mauer bow indulgent, could lead anyone to consider anything other 

than a clear promise of twenty years of constant currency incentives 

pW'Suant to a private law contract. This is not a black Jetter reading, or 

the Tribunal holding Respondent hostage to blinkcrcd pedantry 

(which would be unbecoming the dignity of a sovereign slate), rather, 

it is the product of a careful. good faith reading of all of Respondent's 

Wlambiguous acts as set out above. 

218. The critical question readily emerges from all of the foregoing is 

whether Claimant enjoyed a legitimate expectation protected by 

Article I 0(1) of the F.CT in respect of its Enersol investment as of 30 

March 2012? 
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219. Drawing upon the principles articulated by the tribunal in Antaris, the 

Tribunal now ascertains whether a key predicate for a claim based on 

legitimate expectation is present in this case. As that tribunal 

described. {A] claim based on legitimate expectatio11 must proceed 

from an identification of the origin of the expectation alleged, .'iO that 

its scope can be formulated with precision, it is readily apparent to the 

TribWlal that both the origin and scope of the expectation of Claimant 

in respect of Enersol as on 30 March 2012 is precisely identifiable: 

Enersol was to receive incentives, in constant currency for a twenty­

year period. 

220. ll is also important to differentiate the situation of Claimant as on 30 

March 2012 in respect of Ener.<~ol with that of the claimant in Blusun. 

TI1at claimant was, unlike Claimwrt and its investment in Enersol, still 

at a preliminary stage of its attempts to invest in the Italian 

photovoltaic market. That led to it falling at the first legal hurdle for 

cau.<Wion n.q a matter of Article 1 0(1) of the ECT before that tribunal 

which found (para. 386) that: 

[T)o conclude, in the Tribunal's view, the Project ran a signlf~eant 
risk of incurring legal or udministralive difficulties, even if these 
could be (and In the evl!nt largely were) overcome. its success was 
l.zy no means certain. 

221 . This finding of the Blwmn tribunal echoes part of the summary, 

already quoted above, of the tribunal in Antaris, but now quoted again 

in specific illustration oftbcsc points: 

(6) Provi.s;ons of general legislation applicable to a plurality of 
persons or a category of persons, do not create legitimate 
expeclotions that there will be no change in the law; and given the 
State 's regulatory powers, in order to rely on legitimate 
expectations the irrveslor should inquire in advance regarding the 
prospect.f nf a cha11ge In the regulatory framework h1 light of the 
then prevailing or retJSonably to be expected changes in the 
economic and social conditions of the host State. 
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(7) An expectation may be engendered by changes to general 
legislaHon. but, at least in the absence of a stabiliultion claJLre, 
they ore not prevented by the fair and equitable treatmenJ standcud 
if they do not exceed the exercise of the host State 'l· normal 
regulatory power in the pursuance of a public interest and do not 
modify the regulatory framework relied upon by the investor at the 
time of its investment outside the acceptable margin of change. 

(8) The requirements of legitimate expectations and legal stabJ/Uy 
as manifestationv of tire FET standard do not affect the Stale 's 
righls to exerci'le its sovereign authority to legislate and to adapt 
irs legal sy:~tem to changing circumsrances. 

(9) The host State is not required to elevate the Interests of the 
investor above all other considerations, and the application of the 
FET standard allows for a balancing or weighing exercise by I he 
State and the determination of a breach of the FJ..7 standard must 
be made In 1he light of the high measure of deference which 
international Jaw generally extends to the right of national 
authorities to regulaJe matters within llrelr own borders. 

(10) Except where specific promises or representations are mode 
by the Stale to the investor, the laiJer may not rely on an investment 
treuty as a kind of insurance policy aga;nstthe risk of any ciUJnges 
in the host State 's legal and economic framework. Such 
expectation would be neither legit/male nor reasonable. 

222. The foregoing five points made by the tribunal in Antarls do not 

present Respondent with an answer to the position of Claimant in 

respect of Enersol as of 30 March 2012. Claimant's expectation as of 

that date was not simply (as was, essentially, the case with the Blu.fiJn 

claimant) relying on a general, ergo omnes, promise found in law to 

putative photovolta.ic producers. Quite the contrary, by 30 March 

2012, Claimant' s expectation was both ~'Pccific as to what it was to 

receive by way of incentives and their exact duration, and precise in 

its origin (namely, from explicit acts of Respondent). 

223. The next question is, according to the tribunal in Antaris, is whether 

such repre.t:entation.'i were reasonably relied upon by the Claimants. 

This is a matter which. at the very end of the hearing, included a new 

point being raised by Respondent in oonnection with a due diligence 

report prepared for Claimant's financic.TS by Clifford Chance. 
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224. Claimant, prior to consummating its investment in Enersol on 30 

March 2012 undertook due diligence via the Jaw finn of Ashurst. A 

Legal Due Diligence Report authored by that ftrm of 18 March 2012 

is relied upon in Claimant's SoC. That Legal Due Diligence Report 

explicitly references the GSE Agreements (section 5 thereof). Further, 

the Tribunal has been shown by Claimant a set of slides prepared by 

Glennmont Partners (which is Wlderstood to be the controller of 

Claimant) entitled Serenissima which describes (p. 5) explicitly the 

volume and price arrangements for the Enersol investment. 

225. The Tribwta1 rea.clily, therefore, sees thal Claimant relied on the 

circumstances of Enersol (described above) when deciding whether or 

not to invest. All of the matters set out in both the Legal Due 

Diligence Report and the Serenissima presentation carefully record 

the circumstances of Enersol and, therefore, reliance can well be 

understood to have been reasonable. 

226. However, at the end of the hearing there was a ripple in the lagoon by 

reason of reliance, fll'SL raised in oral closing argument by 

Respondent, on a passage in an exhibit of Claimant, the due diligence 

report issued by Clifford Chance. 

227. Respondent' s point, which arose in oral closing argument at the 

hearing (and cannot be found anywhere in Respnndent,s memorials), 

was as follows. In a due diligence report prepared for Claimant's 

financiers by Clifford Chance. the following is stated: 

7. 4 Changes in applicable legislation 

In Italy, alternative energy incentive programmes are highly 
regulated and con.!itantly evolving at the local, national and EU 
level. If amendments were made to the current legislation setting 
out the eligibility requirements for admission to, and the incentives 
availoble untkr, Conto Energia. uny photovoltaic plant that is not 
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yet admitted to Conto Energia at the time such legislative 
amendments become· effective may have to comply with the then­
applicable requirements anrl be eligible only for the then-available 
incentives. 

You should be aware that Italian luw does not prohibit the 
enactment of Jaws with retro-active effect; although no laws with 
retroactive effect have been issued in the field of energy law In 
Italy in the past. 

Once the grant of the incentives is secured by the execution of the 
agreement with the GSE, the risk of a retroactive change in 
incentives can be reasonably deemed low. 

228. The Clifford Chance due diligence report was included as an exhibit 

to Claimant's SoC, and, therefore, was entirely known to Respondent 

from that moment onwards. Nonetheless, it was only at the oral 

closing stage at the hearing that considerable emphasis was laid upon 

this section by Respondent as support for the proposition that 

Claimant was on noti~e that there was a risk of retrospective changes 

to granted incentives. As described in the procedural history section 

of this Award, the Tribwml thereafter received post-bearing 

submissions in that regard. These will now be analysed. 

229. With specific reference to Claimant's FET claim, it argues in its post­

hearing brief as follows: 

6. ... ... ... First. considered objectively, the language Italy cites 
would not warn an Investor lllot Italy could legally retroactively 
revoke the rights it had guaranteed wrder its regulatory 
framework, in the GSE Tariff Confirmation Letters, and In the 
GSE 's Contracts with the individual plant uwners without 
providing compensation. Jn fact, Clifford Chance expressly 
recognized that a completed facility that hod enrolled in the regime 
had rights that undeveloped projects did not have: "any 
phutovo/taic plamrhat L\· not yet admilled to the Conto Energia at 
the time of such /egLfiative amendments become effective may have 
lo comply with lhe then-applicable requiremenls and be eligible 
only for the thcn-lll'ailable incentives. " 1'hat sentence clearly 
refers to prospective, not retroactive chongeJ' to the regulatory 
regime. 
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7. On the olher hand, the final two sentences do reference 
retroactive changes, hut do not lead to Italy's proposed 
conclusion. While Clifford Chance doe., stale that Italian law 
technically does not prohibit relroactive changes, it also states thai 
"no laws with retroactive effect have been issued in the field of 
energy law in Italy in the past. Further, Clifford Chance never 
suggested that retroactive changes stripping investors of their 
rights wilhout compensation are permitted Indeed, Clifford 
Chance aclrnowledged that "[o]nce the grant of the incentives is 
.secured by the execution of the agreement with the GSE, the risk of 
a retroactive change in incentives can be reasonably deemed low. " 
Thus, after reviewing the Clifford Chance report, CEF still had a 
reasonable expectation that Italy would not modify ils legal regime 
retroactively without compensating investors, and invested in 
Project Enersol on the basis of that expectation. 11tat is 
particularly the case in light of all the additional evidence 
regarding CEF's legitimate expectations in relation lo its 
investments generally and Project Enersol in particular, such as 
the GSE Contracts setting forth the specific tariffs that project 
would receive. 

230. The Tribunal does not appreciate from any of the briefings which 

followed thereafter that Respondent gainsayed. the foregoing position 

of Claimant That does not mean, inevitably. that the Tn'bunal accepts 

what Claimant submits. It will make its own independent 8SSCS.)1Dent 

of the consequences, if any, of what Clifford Chance says. 

231. First, it is clear that Clifford Chance indicates that the risk of 

retrospective legislation in the energy sector is very low indeed; so 

low that it opines that it has never occurred in the past Thus, as of 30 

Maroh 2012, Claimant is explicitly aware of the fact that no 

retrospective change in the low in the energy sector had ever occurred, 

up to that time, in Italy. 

232. Secondly, Clifford Chance makes a clear distinction between 

investors which have not yet secured a precise incentive, and those 

that have consummated a GSE agreement, with the fonncr plainly at 

greater risk of not getting what they might have expected at the time 

they commenced their works in the event of a change of the Jaw. 

Those that have conswnmated a OSE agreement are, in Clifford 
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Chance's words, facing, reasonably, a low risk of retrospective 

change. llwt finn docs not go any further in developing this point. 

possibly due to the fact that such an event (at that time) had never 

occtn'J'Cd in Italy in the energy sector. 

233. The Tribunal, in its assessment of the international law standard of 

legitimate expectation, finds it difficult to see bow a two-sentcna: 

articulation of a low-risk hypothetical (which had never occurred in 

the energy sector up to that moment) could comprehensively 

eviscerate the collective and explicitly-stated consequences of all of 

the four matters described at paras. 21 0·215 above for the purposes of 

what was Claimant's legitimate expectation on 30 March 2012. While 

later events (as discussed below concerning the judgment of the 

Constitutional Court) bore out Clifford Chance's opinion, the precise 

content of the legitimate expectation is measured against the 

conditions pertaining at the date of investment. The strictness of this 

temporal rule inures to Respondent's favour in respect of Megasol and 

Phenix. 

234. In summary, the Tribuna] is now in a position to answer the key 

question posed above at para. 218 above with "yes": did Cla.itnaot 

enjoy a legitimate expectation within the meaning of Article I 0( I) of 

the ECT in respect of its Enersol investment as of 30 March 2012'/ 

The answer is yes, and the precise scope of that legitimate expectation 

is that Enersol was to receive incentives, in constant clll'l'ency for a 

twenty-year period. However, that legitimate expectation does not, in 

the Tribunal's estimation, extend to one further aspect of Claimant's 

claim, namely, the change, brought about by Spalmainincentivi 

whereby payment of I 000/o of the incentive within 60 days was 

changed to 90tlo with the lOOA balance paid the subsequent year. The 

Tribunal considers that Claimant bas not a~sertcd (save fur a passing 

criticism in para 208 of the SoC, which the Tribunal finds to be 
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insufficient) or proven that organs of Respondent offered explicit or 

implicit promises or guarantees that change of the type encompassed 

by tbc payment tenn change would not be made. Thus, even though 

Claimant considered this measure unfavorable to their investments, it 

has not argued or alleged any ground for an FET claim. 

Has Claimant's legitimate expectation been transgressed in a manner prohibited 

by the EC'J'? 

235. This question, which is at the heart of the issue of liability, can be 

formulated as follows: whether, in June I August 2014, when 

Respondent enacted the Law Decree No. 9112014 converted into Law 

11612014, colloquially known "Spalmaincentivi'', by which Conlo 

Energia tariffs previously granted to existing PV plants were reduced 

in order to lessen the burden of electricity bills to consumers, <lid it 

breach the protection of Claimant's legitimate expectation as a matter 

of Article 10(1) ofthe ECT'? By reference to the third of the three-slep 

test po!>1ulated at para. 360(3) of the award in Antaris, the present 

question is refined further, namely, did the SpalmaincenLivi breach the 

representations of Respondent which led to the legitimate 

expectations of Claimant in respect of Enerson 

236. The existence of a breach is not the automatic consequence of a 

finding that subsequent measures tnkeo by the host state are in 

contrast with the legal regime and "assurances" of stability on which 

the foreign investor relied when it made its investment. To follow 

again Antaris, the reasons and justification of the state's action must 

also be evaluated, "in the light of the then prevailing or reasonably to 

be expected changes in the eccmomic and social conditions of the hlm 

State" (Antaris, para. 360(6)). This entails evaluating whether the 

subsequent action by the State "at least in the absence of a 

l'tabilization clause, ... do not exceed the exercise of host Stale 's 

"ormal regulatory pqwer in pursuance of a public interest and do not 
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modify the regula/or)' framework relied 11pon by the invest(Jr at the 

time of Its invesrmcnt oUJsJde the acceptable margin of change. " 

(Antaris para. 360(7)) 1bis means that the quantitative negative 

impact on the investment's value and profitability must be taken into 

a~ounl Finally, {Anfaris para. 360(9) "The host State is not required 

to elevate the interests of the investor above all other considerations, 

and the application of the Fl!.T standard allows for a balancing or 

weighing exercite by the State and the determination of a breach of 

the FET standard must be made in the light of the high measure of 

deference which international law generally extends to the right of 

national aulhorilies to regulate ma"er.t within their own horder.-r " 

{Antarls para. 360 (9). 

237. As concerns the first clement of the comparative analysis, consisting 

in "balancing and weighing" the expectations of the Claimant as a 

foreign investor protected by Article 10(1) ECT, with the right of 

Respondent as host State to adapt its regulatory framework to 

changing cireurn.stanccs, the Tribunal has already duly highlighted the 

key and specific clements of Claimant's rights and expectation and 

their sources. As stated above at para. 222, ''Claimant's expectation 

was both specific as to what it was to receive by way of incentives 

and their exact duration, and precise in its origin (namely. from 

explicit acts of Respondent) ... Speci fie ally, as said above in para. 217 

Claimant's expectation was based on "a clear promise of twenty years 

of constant currency incentives pursuant to a private law contrad'. 

238. On the other hand, looking at the actions by Italy which negatively 

aiTected the legitimate expectation of Claimant and their reasons, the 

Tribunal recalls that as an effect of the modifications of the original 

Law Decree 91/2014 when it was converted into Law 116/2014 the 

options of o cut in tariffs were offered to the PV operators. They all 

resulted in a photovoltaic producer not receiving the originally-
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promised incentiviscd tariff for twenty years. Even the least damaging 

option (Option C), added in the conversion Law 116/2014 (the default 

option chosen by Claimant in respect of Enersol,) providing for a 

tariff cut of 6-~/o for the residual years up to the end of the 20-ycar 

contractual period, resulted in the amount of the tariff obtained by 

Encrsol being Jess than the one originally gr.mtcd on which Claimant 

had relied in making its investment. 

239. As to the reasons for the issuance of the Spalmuincentivi the Tribunal 

has taken note that the Decree Law and accompanying official 

documents, spell out the reasons for reducing the incentives provided 

lo the PV operators through the various Conto Energla. The rationale 

was that of reducing the burden of electricity bill to the consumers, 

especially small and mediwn enterprises, in order to stimulate 

economic growth and competitiveness. The Tribunal has also taken 

note that the tariff cut was not the only measure taken to this end as 

concerns electricity tariffs in the Decree Law 9112014. 

240. The Tribunal is at pains to also observe that Respondent's three 

Spalmaincentivi options arc not, in of themselves, wt unreasonable 

measure. The sUSlainability of the incentive system for PV producers 

and other valuable objective of general interests were at stake, and it 

can readily be appreciated that the dignity which attaches to 

sovereigns must be given deference, though thnt is not inftnitc when 

balanced against a combination of international obligations freely 

assumed and, further, fact-specific circumstances of the extent of 

commitments given to investors. 

241. The Tribunal does not consider that the reasons adduced by the 

Respondent to justify the cut of the tari1T granted for a 20-year period 

to the Claimant's investment in Ener.vol and the fact that the cut was 
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not of such a magnitude as to render the investment tmprofitablc, but 

allowed it (arguendo) to still generate a fair rerum can prevail over 

the )egitimatc expectations of Claimant that it is entitled to benefil of 

the originally granted and agreed incentivized tariff 

242. The Tribunal fwds support for this conclusion in the words of El Paso 

E11ergy International Company v. Argentine Republic, that the FET is 

linked to the objective reasonable legitimate expectations of the 

inve.ftors and that thel·e have to be evaluated considering all 

circumstances. As discussed already in this award, there are specific 

circumstances attaching themselves to Claimant's investment in 

Enersol: (a) the relevant Contos and Romani Decree; (b) the tariff 

recognition letters; (c) the connections to the national grid; and (d) the 

GSE Agreements. None of these could give any reasonable observer 

the slightest doubt but that Respondent bad committed itself vis a vis 

Enersol to constant currency tariffs over a twenty year period. The 

contrast in the apparcnl (at the time of the Enersol investment) 

immutability and commitment of Respondent to the constancy of the 

tariffs with its later position can particularly be noted from the fact 

that a GSE contract under the Como V regime clearly puts the 

photovoltaic producer on notice of the risk of unilateral changes to 

such terms. 

243. It is readily apparent to the Tribunal that the greater the level of 

engagement as between a sovereign and an investor, such as here 

through Respondent's undertaking to maintain a specific incentivit.cd 

tariff for 20 years, ultimately resulting in legitimate expectations 

which are cJcar in both scope and origin, the more rigorous the 

scrutiny mlL~t be of acts which, even if reasonable, cut across those 

legitimate expeclations. 11 is an inherent aspect and quality attaching 
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to the dignity of a sovereign that promises made and obligations 

accrued by it are respectfully and carefully upheld and vindicated. 

244. Having taken all of the foregoing into account, the Tribunal concludes 

that the three SpalmaincenJivi options are, therefore, a breach by 

Respondent of Article 1 0(1) ECT in respect of Claimant's legitimate 

expectation concerning its investment in Enersol. Claimant was, as a 

matter of the Spalmaincenlivi options, faced with three choices none 

of which would lead to the vindication or upholding of the legitimate 

expectation it had in respect of Enersoi as on 30 March 2012. 

24S. Prior to making its final conclusion in respect of Claimant's FET 

claim as regards Emrsol, the Tribunal also notes that Respondent 

argued at some length that its measmes did not result in Claimant's 

investments becoming unprofitable. lbat may very well be the case, 

but this, in the Tribunat•s view, does not provide an answer to 

Claimant's FET case in respect of Enersol. This is best encapsulated 

by a provision in the Romani Decree, namely, that tire incenJive has 

the purpose of ensuring a fair remuneraJion of the investment and 

operating costs. This is an entirely appropriate policy aim so that the 

incentives which Respondent grants to PV producers does not tum 

into a one-sided financial bonanza at the cxpen.~ of the public purse. 

However, the decision as to what is a fair rcmunemtion, while in the 

hands of Respondent, is made at the time the level of a particular 

incentive is set for a particular producer. There is no indication of any 

kind whatsoever in the first four Contos. the Romani Decree, the tariff 

recognition letters, and tb<: GSE Agreements that, once an incentive 

rate is offered, and then accepted into a conswnrnated contract, it 

would be subject to the vagaries of whatever might later be deemed to 

be a fair remuneration for the remaining lifetime of the arrangement. 

246. In conclusion, and taking all of the foregoing into account, the 

Tribunal holds and finds that Law Decree No. 9112014, or 
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Spalmaincentivi, Respondent breached the ECT protection of 

Claimant's legitimate expectation in respect of the latter's investment 

in Enersol. The consequences of this breach will be discussed later in 

this Award. 

247. The above conclusions that the Respondent has breached the FET 

standard of Article 1 0(1) ECT by having breached the protection of 

the legitimate expectations of Claimant &hat the incentivized tariff 

would not be cut by a provision such as Spa/maincentM reflects the 

views of a majority of the Tribunal (comprising Mr. Reichert and 

Prof. Dr. Sachs). Prof. Sacerdoti disagrees on those conclusions for 

the following reasons: "I believe that the weighing and balancing 

exercise between the expectations of Claimant in the stability of the 

20-year tariff, on the one hand, and the right of Italy to change it in 

special circumstances in the public interest. as was done through the 

Spalmaincentivi, should lead to the conclusion that Respondent bas 

not thereby breached Article 10(1) ECT. As to the expectations of the 

Claimant in the stability of the tariff granted to Enerso/, I recognize 

they were properly based on a series of general and specific 

provisions (including Lhe GSE Agreements) that made it reasonable to 

believe that the 20-year tariff incentive would not be subject to 

change. On the other hand, Claimant should have been aware that 

under Italian law (on which the due diligence reports it had obtained 

exclusively focused) the possibility that the State could unilaterally 

modifY the tariff in special circumstances, for pressing reasons of 

public interest, provided that the negative impact would be modest, 

could not be ruled out This is exactly what the Constitutional Court 

held in its judgment 1612017 in relation to the SpalmaincentM: "The 

analysis of the rationale and of the content of the challenged 

prov~ion {Article 26 of Law I 16120 I 4] leads to exclude that the latter 

impacted 011 the long-ternr relationship - resulting from the 

agreements concluded with {GSE] • in an unreasottable, arbitrary 

and unpredicrable way, so as to harm ... the iTTVoud principle 
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L legitimate expectations]. Indeed the regulatory change at hand is 

justifled by a public interest, in terms of a fair balancing of the 

opposed Interests at stake, which is meant to combine the policy of 

support to the production of energy from renewable sources with a 

better sustalnobility of the respective costs home by the end 

consumers of electricity energy" (at para. 82). As to the lllriffcut put 

in place by the Spalmaincentivi, the evidence shows in my opinion 

that it was a reasonable measure, taken in a transparent way, aimed ot 

pursuing a legitimate public interest • both looking at its aims and at 

the economic context - and that, finally, due care was tBken to protect 

the interests of the investors (which by the way were predominantly 

Italians). This is because (a) the burden of the consumers' electricity 

biJls reducing measures ("Taglia-bollettej was spread among various 

categories, among which that of the beneficiaries of Ute PV 

inct:ntivized tariffs was but one, and (b} the negative impact was 

limited (6-8% cut) also due to the modification in the final Law 

11612014 of the initially harsher reduction. The cut has not afTected 

the profitability of the investment (for which there is a market, cf 

para. 42 above), as certified by the fact that the damages that the 

Tribunal finds and awards to Claimant in respect of Enersol are just 

6% of the enterprise value (EUR 164,700,000.00) determined by 

Claimant's quantum expen." 

Umbrella Clause claims 

248. ArticJe 10(1) ofthe ECT provides a.~J follows, in relevant part: 

Each Contracling Party slulll observe any obligalions it has 
entered into with an Investor or an lnvestmenJ of an Investor of any 
other Conlracting Party. 

249. Claimant advances, either additionally or allemativcly to its FET 

claims, wnbrella clause claims against Respondent which repose on 

the OSE Agreements in respect of all of its investments, Megasol, 

Phenix, and Enersol. It argues that each of the GSE Agreements 
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(while subject to ltaliwt Jaw and jurisdiction) do not admit of (as of 

now) any other reading or interpretation save an obligation on !he part 

of Respondent to pay incentives, iD constant currency, for twenty 

years, with no possibility of amendment save by mutual consent. 

250. At the centre of Respondent's defence to these umbrella clause claims 

is Decision No. 16/2017 of the Italian Constitutional Court and its 

position that the GSE Agreements were, in fact, found by such 

Decision to be "accessory". 

251. Respondent's SoD, footnote 109, submits as follows (emphasis 

added): 

C(}nfracts concluded by public administrations can be divided into 
three broad categories. The first cunsists of the so-called 
"ordinary contracts", and are contracts thai do not undergo 
modjficartons for the fact that one of the parties is a public 
authority. The parties act on a strictly equal fooling. The second 
category consists of tire so-called "special contracts", because 
contracts (private) law generally gfWerns them, but, alongside the 
provisions of the civil code, other specific rules apply. which 
normally ascribe spedal powers to the government. Besides these 
specific provisions, however, also these contracts follow the 
general principles of private law. The third category comprises 
contracts with a "public lllbject matter", or "contracts of public 
law". Unlike the previous onel·, these are connected to public 
measures, ofwhich they are a necessary complement. Their scope 
Is circumscribed by the public act and only exist in conneclion with 
sllCh public act and the exercise of the public power. ln turn, 
"contracts of public law" are usually divided inJo three further 
categories: "accessory contracts" to public measures, "auxiliary 
contracts" to public measures, and contracts "substituting" public 
measures. "Accessory contra cis" are generally recognized as 
hearing dL~t/nctive features. As a general definition. it can be 
stared thal "accessory" are 1hose contracts governing reciprocal 
puties Qjparlies that arise from a public me~~ To a phase of 
authoritative exercise of public powers, It follows one buUt under 
the scheme of a contractual relationship: whereas the authoritative 
exercise of power establishes the legal situation. the contraclual 
Instrument regulates its operation. Even assuming thai, because of 
these two sicks, such a contract is "mixed" in nature, this would in 
fact mean 1h01 the management of the executive aspect.'i of the 
relationship are regulated by private law, whereas the conJract 

sec Arbitration v (20 1 S/1 58) - Award 109 



[FILED: NEWCICNUS:: ~93LliJUtuftm(IJ2 mi~d015)i<91!PMPage 1~8¥ .ff5 654101 / 20l9 
NYSCEF DOC . NO. 4 RECEIVED NYSCEF: 08/l6 / 20l9 

lceeps a public nature. In particular. this would not chan_ge thefact 
that the J!!!!.ticular nature oi the subject malter of the contract 
(public interest), and its object (the management of this interest), 
leave intact a !)osition of suprema~ by t!J.e_puq/ic power_that 
wm;ld_ malce it possible for the /alter to unilaterally modify ils 
qmdit[o~ ~y J11Q!!.ifyj,!lg the authoritative act. 

252. The case before the Italian Constitutional Court concerned 

Spalmaincenlivi. Various pbotovoltaic producers sought to have the 

changes to the tariff regime struck down. In particular, those parties 

alleged that their incentives were recogni:t.cd by private Jaw 

agreements. 

253. The Italian Constitutional Court, when considering the relevant GSE 

contracts described them as follows: 

This is even truer if one considers that the agreements 
reached with GSE cannot be qualified as contracts meant to 
determine tire exclusive profit of the operator, with terms 
and conditions hloclced aJ the initial conditions, for twenty 
years, even if technological changes may change 
profoundly. They are instead regulatory Instruments, aimed 
at reaching the objecting of incentivizing certain sources of 
energy in equilibrium with other sources of renewable 
energy, and with tire minimum sacrifice for the users who 
ultimately bear the economic burden. 

Setting aside the fact that such "contracts" are accessory 
to the provisions granting the incentives, one should recall 
the principle - which has been repeatedly stated by this 
court - thai there cannot be a violation of the freedom of 
economic initiative when the genera/limited rhat have been 
put aim at promoting social welfare, as established by 
article 41, para. 2, of the Co11stitution, provided that the 
meruwes are not arbitrary and the lnten•ention of the 
legislature does not pursue its aim through measures which 
are clearly incongruous ..... Both these requiremenJs, as 
already said. have been complied by the provisions 
reducing and rescheduling the incentives. 

254. The Tribunal is, therefore, compelled to the conclusion that the 

obligations which Respondent entered into with Claimant's 
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Investments (ie. Megasol, Phenix, and Enersol) were, as a matter of 

Italian law !t1lbject to unilateral modification by Respondent. The GSE 

Agreements are all subject to Italian Jaw, and the awards which 

Claimant cite do not have the eiTect of overriding o choice of 

governing Jaw made by the parties thereto. The obligations of 

Respondent which it owed to Claimant's Investments were delineated 

by Italian Jaw, which (when revealed by the Italian Constitutional 

Court Lo be accessory in nature) allowed it to unilaterally modify such 

obligations. 

255. In such ciiCumstanccs, the Tribunal dismisses Claimant's Umbrella 

Clause claims as argued for by it and summarised in its Opening 

Presentation nt the hearing ("Italy failed to fulfill the obligations it 

entered inlo with respect to CEF's investments, which were 

crys/allized fn Ttl1'i.f{ Confirmation Leners and Contracts ''). Bearing 

in mind the alternative prayer for relief advanced by Respondent 

("Article 10{1) ECT, last sentence (the so-called "umbrella clause") 

does not apply in the case at stake, or, alternatively, that the 

Respondent did not violate it neither through statutory or regulatory 

meru·ure.f, nor the GSE Com>ention.s '}, the Tribunal considers the 

Iauer proposition to be weU-founded. In particular, apart fr<Jm the fact 

that the "obligations" are municipal matters, subject to Italian law, the 

Tribunal does not consider the measures implemented by Respondent 

to transgress the ECT requiremL'1lt by a signatory stnte to 

observe "any obligations it has entered into with an Investor or an 

Investment of an Investor of any other Contracting Party". lbc 

measures, of which Claimant makes complaint, were addressed to all 

PV producers and were, in the Tribunal's assessment, compliant with 

Italian law (as emerged from the decision of the Italian Constitutional 

Court). 
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Failt!£! to er.ovide transparent legal ftamework claims - Unreasonable 

impairment claims 

256. For convenience, the Tribunal considers these two claims together. 

251. The Tribunal now records, in relevant part, Article 10(1) of the ECT: 

Each Contracting Party shall, in accordance with the provisions of 
this Treaty, encourage and creaJe stable. equitable, favourable and 
transparent conditions for Investors of other Contracting Parties to 
make Investments in its Area. 

Such lnvestmenl.'l shall also enjoy the most c:onstanl protection and 
security and no Contracting Party shall in any way impair by 
unreasonable or discriminaJory measures their management, 
maintenance, use, enjoyment or disposal. 

258. By way of introductory comment, and consistent with its findings 

earlier in this award, none of the Taxation measures can be taken into 

account by the Tribunal when deciding whether either of these claims 

arc successfully made by Claimant. Thus, only Spalma/ncenlivl can 

be considered by the Tribunal in its analysis. 

259. In light of the earlier discussion of Spalmaincentivi and, in particular, 

the TribWiaJ's observations that the rationale for the measure was 

reasonable (which was not, in the s~ific circumstances of this case, 

an answer to the legitimate expectation claims), it would be entirely 

inconsistent to now find unreasonable impainnent or a failure to 

provide a transparent legal framework. 

Conclusion 011 Sec lion B 

260. It is useful at lhis point to summarise the conclusions which the 

Tribunal has reached on Section B (Merits & Liability (incl. 

concomitant Jurisdiction & Admissibility) Claimant has succeeded in 

establishing that, by Spalmaincentivi, Respondent brellChed, as a 

matter of Article 10(1) of the ECT, the FET protection it owed to 
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Claimant's legitimate expectation in rcspecl of the latter's investment 

in Enersol. All other allegations made by Claimant of breach by 

Respondent of Article 1 0( l) of the ECT are dismissed, either as a 

matter of substance, or as falling without the ambit of the ECT as 

Taxation measures. 

261. The Tribtmal will now proceed, in the next section, consider what is 

the consequence of the established breach of the ECT by Respondent. 

Da,mages & Interest 

262. As a slarting point, Claimant sets out its legal position as follows in 

lhe SoC: 

286. To determine the compensation that Italy owes to CEF, the 
Tribunal should in the first instance look to any lex .fpeciaUs in the 
ECT and, in the absence of any lex ~pecia/is, to the rules of 
customary internoJional law. The only lex .specia/is standard of 
compensation found in the ECI' is in Article 1 J, which sets mil the 
conditions that Italy must satisfy in order to lawfully expropriate 
investments held by protected mvestors in Italy. The ECI' does not 
expressly provide a standard of compensation for violations of the 
ECT. and thus the customary international Jaw principle of full 
compensation fills the lacuna. 

287. The principle of full compensation was first established by the 
Permanent Court of International .lust ice in the seminal 1928 case 
of Chorzow Factory between Germany and Poland, which arose 
from Poland's unlawful seizure of a factory owned by a German 
notional. According to the Permanent Court of Jntemationo/ 
Justice: 

It follows that the compensation due to the German 
Government is not necessarily limited to the value of the 
underta/dng at the moment of dispossession, plus interest to 
the day of payment. This limitation would only be 
admissible if the Polish Government had lrad the right to 
expropriate . ... [S]uch a limitation might result in placing 
Germany and the interests protected by the Geneva 
Convention, on behalf of which interests the German 
Government is acting, in a situation more unfavourable 
than that in which Germany and tlrese interests would have 
been if Poland had respected the !iald Convention. Such a 
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consequence would not only be unjust, buJ also and above 
all incompatible with the aim of [the Convention] . 
•••• 
The essential principle contained in the actual notion of an 
illegal act - a principle which seems Lo be established by 
international practkt! und in particular by the decisions of 
arbitral tribunals - is that reparation must, as far as 
possible, wipe out all the consequences of the illegal act 
and re-establish the siJuatlon which would. In all 
probability, have existed if that act had not been 
committed. Restitution in lcind, or, if this is not possible, 
payment of a sum corresponding to the value which a 
restitution in kind would bear; the award, if need be, of 
damages for loss sustained wltich would not be covered hy 
restitution in kind or payment in place of II - such are the 
principles which should serve to determine the amount of 
compensation due for an act contrary to international law. 

263. In the SoD, Respondent's position is as follows, and seeks to 

differentiate the present case from that contemplated by the Chorzow 

Factory case: 

680. In the case at stake, the Tribunal should necessarily consider 
the general and regulatory character of Jtalian measures, the 
absence of any fraudulent intent whatsoever, the fundamental 
public purpose characterizing each of the measures. Accordingly, 
it should equitably reduce the amount of compensation (If a~) 
from the full value of damages. 
68/. This conclusion is supported by case law. As quoted by the 
Claimant itself, in the Arurix Annulment Decision the Committee 
stated that "for breaches of BIT obligations other than the 
expropriation clause, the Tribunal has a discretion in determining 
the approach to damages". Since no expropriation is claimed by 
the Claimant, the Tribunal should employ Its discretion precisely 
to tala! into account the reasons expressed above. Incidentally, 
such declaration of discretionary power is linked, in the Azurix 
r:rue, to sustain that a tribunal is not compelled to zue the "fair 
marlu!t value" in non-expropriaJion cases. 
682. In sum, italy preliminarily contends that in the event that the 
Tribunal were ro award a compensation (quod non, as argued sub 
V.1), the amount of such a compensation be in any case reduced by 
consitkring the arguments exposed in this Section. 

264. At panL 418 of the Reply, Claimant disputes Respondent's position: 

Claimant does not request the flu/ fair market value of their 
im'estments as damages in this case. They request the diminution 
in the fair market value of their investments caused by italy's 
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illegal measures. The fact that the diminuLion in value is not total­
i.e., It was around 26% - properly limits damages to the amoum of 
the diminution,· it does not mean that the injury was insignificant 
or that damages .vhould be denied altogether on the ground that 
the injury was not substantial enough to award a higher level of 
damages that the Claimant does not seek. 

265. The Tribunal does not sec a reason to depart from the long-established 

principles articulated in the Chorzow Factory case. The way in which 

Claimant presents its case, as set out just above, is consistent with 

those principles and it seeks compensation to ''re-establish the 

situation which would) in aU probability, have existed if that act bad 

not been committed". 

266. The purpose of the protections found in the ECI' are not, in the 

Tribunal's appreciation. designed to simply preserve profitability of 

nn investment Jndccd if an investment continued to be profitable, but 

less so, following measures which transgressed the protections 

contained in the ECT. then Respondent's position would logically 

result in. potentially, no compensation being awarded. Thus, such an 

investor would be len with a lesser profit than would have been the 

case had the measures in breach of the ECf not been deployed. Such 

a scenario would denude the HCf protections of pructical application. 

267 The Chorzow Factory principles do nol Op<.Tatc to reward an investor, 

or to make its investments more profitable than they would have been 

had the oflt'llding measures not been implemented. Rather, the 

purpose of Chorzow Factory is to "re-establish the situation which 

would, in all probability, have existed if that acl had not been 

committed". Specifically, the Tribunal considers the analysis is must 

now make is what the position would have been in respect of the 

Claimant's investment in Enersol had the Spalmaincentivi not been 

implemented. 

268. As to the amounts claimed by Claimant, in a Memorandum dated 21 

february 2018, Mr Edwards set out his calculation of the Joss suffered 
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in respect of Enersol as being EUR 10,300,000.00 (such loss 

assuming Robin Hood Tax, !MUff ASI, Administrative Fees and 

lmbafancc Costs fall outside of the Tribunal's jurisdiction- which is 

the case as found earlier in this A ward), excluding interest. "Jbus, 

EUR 10,300,000.00 is Claimant's remaining claim for compensation 

given that the Tribunal bas not found the Respondent liable for any 

breach of the ECT in respect of either Megasol or Phenix. 

269. Mr Edwards presents his calculations on the following basis, namely a 

comparison of the value of she Enersol investment as on 1 January 

2015 just prior to the implementalion of the Spalmaincenlivi, with the 

value on the same date immediatcly after such implementation. He 

says (p. 4 of his presentation to the Tribunnl dated 21 February 2018, 

which was a sununary of his previously-expressed opinions for the 

purposes of the hearing) that 1 January 2015 is the date the most 

significant change was implemented. He describes his approach as 

follows (p. S of his presentation to the Tnounal dated 21 February 

2018): 

My assessment of the Claimant 's loss Lr the diffirence between the 
value of its investments on the Date of Assessment us they actually 
were (the ActU4l Position) and as they would have been lwd the 
Principal Regulatory Changes not been made (the Counterfactulll 
Position). 

270. As regards the "Actual Position" and "Counterfactual Position", Mr 

Edwards states the following as his methodology for valuation 

respectively (p. 5 of his presentation to the Tribunal dated 21 

February 2018): 

Marhu value of inve.'itments including impact of Principal 
Regulatory Changes on 1 January 2015 - Market value of 
investments absenl impact of Principal Regulatory Changes on I 
January 2015 - DCF method used to value investmenls 

271. Respondent's Expert, GRJF, puts its position in the Rejoinder Report 

as follows: 

sec Arbitratioo v (20 IS/ Iss) - A ward J J6 



Case 1: 19-cv-09153 Documenp -1
7 

Filed 1010211 9 Nfge 141 of 41 ~ 
1 lFILED: NEW YORK COUNTY CLERK 08_16_2019 05:56 P_ "1NOEX'No. 6 54707 2019 

NYSCEF DOC. NO. 4 RECEIVED NYSCEF: 08 / 16/2019 

J. On use of the IJCF method and calculations in the First FII 
Financial Report Offering this as a supposed weakness, tire FTJ­
RII and the FT/-FR/1 repeatedly emphasise that our first two 
reports (GRIF Economic Report and GRIF Financial Report) do 
not criticise the DCF method or contest the approach used in the 
r71 Financial Report to calculate the Opposing Party's alleged 
losses. 

An effective summary of the Opposing Party's position in this 
regard appears In the Claimant's Reply {paragraph 437): "In 
summary, GRJF's en/ire quantum analysis simply parrots Italy's 
argument on liability, disguised in the language of a quantum 
analysis. GRIF offers no opinion on the losses attributable to the 
Claims as pleaded. or indeed any criticism of FII's calculation of 
those losses. Accordingly, the Tribunal should accept FI/'s 
quan/um analysis entirely. " 

11Jat aside, it is clear that the Opposing Party's expert~· did not 
understand or else speciously ignored the terms of the issue in the 
case at hand, so our work completely escapes them. Our criticism 
of the fTI Financial Report's approach goes much deeper, as it 
contesl.'i its very foundation and thus the data arising from this 
Jhese assumptions. In summary, and for purpoJes of clarity: 

- We did not dispute the Fl'l Fimmcial Report's calculations, but 
rather its basic assumptions and, as 11 consequence, the resulting 
thlta used to nudce these calculations. 

- We identified the comret essential elements needed to 
reconstruct the objective and "asonable expectations of 
investors a1 the time the investnumts were made. 

- We showed that when the correct essential elements are used, 
the measures adopted by the Italian Government caused no 
ltmes to the Opposing Pal'ly. Therefore, a discussion about 
calculation methods Mcom.e.s unnecessary, including the one 
proposed in the F11 F'uuurcilll Repoi'L Finally, it makes even less 
sense to deepen potential mistakes in the calculation mt!lhod 
proposed in the FTI Financial Repoi'L 

272. Jhe Tribunal's appreciation of the position of ORlF is, therefore, that 

it does not dispute the calculations made by Mr Edwards, but rather 

approaches the issue of compensation upon a different premise. The 

following conclusion of GRIF later in the Rejoinder Expert Report 

encapsulates its position: 
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Considering average Italian production, the intervention through 
the "Spa/maincentivi" decree reduces feed-In tariffs to an extent 
much less than proportional to the Increases in productivity that 
the planLf ore reporling. with the overall result that consumer 
expense is reduced without in any way negatil•ely itif/uencing the 
economic and fmancial plans of the plants built. In fact, investors 
continue to realise profits well beyond their expectations. 

273. GRIF's presentation (dated 22 February 2018) to the Tribunal at the 

hearing states the following, alp. 25: 

In the .f[H!ciflc case, what happened is simply a little adjustment in 
order to lreep a fair profit having taken into account that incemive.~ 
were based on undere.vtimated value of the so/or radiation, with a 
consequent over incentive on the revenues side. The 8% 
adjustment reduces the extra-profits realised by PV plants ofCEF 
Energy, bul they are still realising more profits than those 
expected when the investments were made 

214. Later in the same prescnta1ion (p. 27), in a similar vein, which echoes 

the Respondent•s case on liability: 

Italy did nnt impair CEF investments because Italy intervened 
after a period of over-incentive to restore the efficient level of the 
stream of revenues. 

275. The Tribunal prefers the methodology of Mr Edwards, namely, his 

adoption of DCF. Quite apart from the fact that the DCF method is 

well-established and accepted by investment arbitration tribunals over 

many years for the purposes of calculation of compensation, the 

approach of GRIF would be inconsistent with the even longer­

established Chorzow Factory principle. The latter requires an 

assessment of the position as if the act, found to be a breach of the 

international obligation in question. had not occurred. GRIPs 

approach would, taken to its logical C{)nclusion, would result in 

ascertaining whether the investor was nonetheless making a "fair" 

profit notwithstanding the measure found to be in breach, and, 

therefore, such "fair,. be sufficient compensation. That is not the 

established principle found in Chorzow Factory. 
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276. Rcrurning to the amount claimed in respect of Enersol, as noted 

above, Mr Edwards presented his calculation of the •actual -v­

COWlterfactual' position in a Memorandwn dated 21 February 2018 

with the assumption (which was made upon the invitation of the 

Tribunal during the course of the hearing) that the Robin Hood Tax, 

IMU/l"ASJ, Administrative Fees and Imbalance Costs fell outside of 

the Tribunal's jurisdiction. Mr Edwards' calculations in this respect 

are referenced to the spreadsheet (marked Appendix 5.1b) which 

accompanied his reply report. 

277. The Tribunal does not understand GRIF to sainsay Mr Edwards' 

calculations (as discussed above, GRIFs position was to approach the 

underlying methodology differently, rather than to dispute the 

correctness of his calculations pursuant to the DCF method). 

Nonetheless, the Tribunal will now examine Mr Edwards' 

calculations as contained in the spreadsheet (marked Appendix 5.1 b). 

278. Within Mr Edwards' spreadsheet there is a sheet which is entitled 

"Key assumptions". There are seven asswnptions listed with a 

"Yes/No" option adjacent. Changing these assumptions from Yes to 

No has a consequence for calculations elsewhere in the spreadsheet. 

279. The Tribunal can immediately see, from the list of Key assumptions 

that the first four (Robin Hood tax. JMU/T AS I, Administrative Fee, 

and Imbalance costs) must be set to "No" in order for consistency 

with earlier findings in this award. 

280. The next Key Assumption is "Loss from IT Decreaseu. Thi.'l is set, by 

Mr Edwards to Yes. The Tribunal agrees, as this is the issue discussed 

above. 
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281. The next Key Assumption is "Loss from lT Payment Tenn Change" 

which Mr Edwards has set to Yes. In light of what the Tribunal has 

already decided at para. 234 above, it. therefore, is setting this Key 

assumption to No. 

282. The final Key assumption ("Include negative free cash flow'') is 

already set to No by Mr Edwards and is not, therefore changed by the 

Tribunal. 

283. Having set the Key assumptions in a manner consistent with the 

Tribunal's findings, the amount of the claim in respect of Enersol 

emerges from the calcuJations on the sheet entitled .. Summary tables", 

namely, EUR 9,600.000.00. 

284. To sLD1l.Dlarise, the Tribunal holds, insofar as it has the jurisdiction to 

do so, that the ' achlal -V· counterfactua1' position as of 1 January 

2015 in respect of the Claimant's investment in Enerso/ results in an 

amount of EUR 9,600,000.00 by which such investment has been 

lessened by the SpamalincenJivi. 

285. Turning to interest, Claimant seeks pre- and post-Award compound 

interest from the Tribunal at, according to pam. 305 of the SoC, 

"based on international commercial rates". While Claimant's 

caJculation, as presented by Mr Edwards. altcmale between 

Respondent's cost of debt and Claimant's cost of debt, the Tribunal 

prefers to award interest at the following rate: annually, LIBOR plus 

2%. Compound interest, therefore, at a rate of LffiOR plus 2%, 

annually, on EUR 9,600,000.00 from I January 2015, until payment 

in full. 
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General 

286. The Tribunal records that it has taken note of, and considCicd, all 

submissions and evidence put before it. It has referred in this award to 

those parts of the submissions and evidence it has considered 

necessary for the explanation of its reasoning; however, aJI 

submissions and evidence were taken account of, whether expressly 

referred to or not, in the fonnulation and articulation of the reasons 

and conclusions in this award. 

Costs 

287. First. pursuant to Article 43 of the SCC Rules, 1hc "Costs of the 

Arbitration" are: (i) the Fees of the Tncunal; (ii) the Administrative 

fee; and (iii) the expenses of the Tribunal ond the SCC. The Parties 

are jointly and severally liable to pay the Costs of the Arbitration. 

288. On 20 December 2018, the SCC detcnnined the Costs of the 

Arbitration as follows: 

Klaus Reichert 

Fee EUR 210,625.00 plus any VAT 

Klaus Michael Sachs 

Fee EUR 126,375.00 plus any VAT 

Expenses EUR 2,173.00 plus any VAT 

Per diem aJiowance EUR 4,000.00 

Giorgio Sacerdoti 

Fee EUR 126,375.00 plus any VAT 

Stockholm Chamber of Commerce 

Administrative fee EUR 39,800.00 plus any VAT 
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Expenses/reimbursement EUR 7,928.07 plus any VAT of 

the Tribunal's costs in the course of the proceedings 

289. Claimant has prevailed in this arbitration in a number of respects: (a) 

the "intra EU" jurisdiction issue, which has occupied a very 

considerable part of the written argument before the Tribunal, both 

before. and then, in panicular, afterwards with extensive submissions 

on Achmea; and (b) its FET claim in respect of Enersol resulting in an 

award of EUR 9,600,000.00 plus interest On the other hand, a 

number of Claimant's claims did not succeed in their entirety 

(Megasol and Phenix), and aspects of the Enersol claim were captured 

by Article 21 of the ECf. Placing all of these factors together does 

still, in the Tribunal's estimation, mean that Claimant was the 

prevailing party but the attenuated measure of iL-; overall success will 

be appropriately talcen into account in the amount of costs awarded 

against Respondent 

290. As regards allocation of liability as between the Parties for the Costs 

of the Arbitration, wjth the background of the matters set out in para. 

289 above in mind, the Tribunal considers that an amount of EUR 

100,000.00 (excluding VAT) to be paid by Respondent to Claimant is 

appropriate. 

291. Secondly, twniog to the costs incurred by Claimant (as per Article 44 

of the SCC Rules), the arnoWJts sought arc as follows: 

Legal Fees 

King & Spalding, EUR 1,153,017.00 

Orrick, Herrington & Sutcliffe, EUR 500,000.00 

Expert Fees & Expenses 

FTI Consulting, EUR 571,700.32 
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Prof. Antonio 0' Atcna, EUR 30,628.50 

Claimant's Costs & Expenses. EUR 114,780.51 

292. The total sought by Claimant in respect of the costs incurred by it is 

EUR 2,370,126.33. 

293. With the background of the matters set out in para. 289 above in 

mind, the Tribunal considers that nn wnount of EUR 900,000.00 

(excluding VA 1) to be paid by Respondent to Claimant is 

appropriate. 

294. The claim for interest on such costs is dismissed. 

Award 

For the foregoing reasons, and subject to pam. 247 above, the Tribunal finds, 

holds, declares, and awards as follows, insofar as it has the jurisdiction to do so as 

set out in this Award: 

1. Tbe Tribunal bas jurisciiction O\·er eU daimn of Gaimant except insofar as 

titosc nrc capCured by A..rticle 21 of the ECT, nzmcly those concerning the 

following measa:rcs of Rcsr:mdcnt im~ug~:cd by C!Jdma.nt: (a) Robin Hood 

Tax; (b) Qualification of assets for fucal and cadastral purposes; (c) 

Imbalance charges; and (d) Administrative fees. 

l. The Tribunal reject£, as unitn!.t'ned ns a ma~cr of the m:rtts, e.JI clcim~ Gf 

Claimant against Rcspor.rleut's measures impugned by Chilinant aa being in 

breach nf Artldc 10{1) of the ECT, cxccp~ tbe cla:m t!tn: Respondent 

breached Article 10(1) of the ECT through the npplication of Spolm~<lncentivi 

to the !ncentivized tariffs in respcd uf Claimant's investment! in E."'11erso/ 
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wbi!:b is found to be in breach of Article 10(1) of •he ECT, which claim the 

Tribunal upholds. 

3. As a conseql!cnce of the hrcach fouild and held against Respondent, the 

Tribunal !incis that Respondent cau!lcd damage tc Claimant in Cbc amount of 

EUH. 9,600,00U.OO (Euru rune mil!ion, sir. hundred thousand) and the 

Tr!bunal orders Respondent to pay sucb amount to Claimant os 

compcD:lation, together with compound interest (compounded annually) 

from 1 January 2015 at LIBOR plus :Z% thereon until full and final 

satisfaction oftbe Award. 

4. The Parties are jointly and severally liable to pay the Costs of the 

Arbitradion. The Costs of the Arhitratioc ha\'e beer. set as fcUows: 

Klaus Reichert 

Fee EUR 210,625.00 plus any VAT 

K1aus Michael Sacb!ll 

Fee EUR 126,375.00 plus any VAT 

Expenses EUR 2,173.00 plus any VAT 

Per diem allowance EUR 4,000.00 

Giorgio Sacerdoti 

Fee EUR 126,375.00 plus aoy VAT 

Stockholm Chamber of Commerce 

Administrative fee EUR 39,800.00 plus aoy VAT 

E:xpenscs/reimburstment EUR 7,928.07 plus any VAT 

or the Tribunal's costs in the course of the proceedings 

As between tbc Pairties Res~onde~t is ifuble, 1md ordered tc paty CiaiJramt 

EUR too,gno.oo (exduding VAT). 
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5. Respondent is ordered to pay EUR 900,000.00 (cxc:lud!og VA 11 to 

Cleimant in rcsp«t of costs. 

6. All other extant claims n ithin tbc jurisdiction or the Tribunnf ?.rc 

db: missed. 

A party may bring an action against the award regarding the decision on the fce(s) 

of the arbitrator(s) within three months from the date when the party received the 

award. This action should be brought before the Stockholm District Court. 

sec Arbitra1ion v (20151158) ·Award 125 



(FILED: NEW Oii§Rit:l!bimliti!a&SIIitl41tijf1la:Z12 oai~Cb.!DID'lfMPage 100>~ ~!5 654 707/2019 
NYSCEF DOC. NO. 4 RECEIVED NYSCEF: 08/16/2019 

Place of Arbitration: Stockholm, Sweden 

Date: lhJanuary 2019 

Prof. Dr. Klaus Sachs: 

Prof. Giorgio Sacerdoti: 

Mr. Klaus Reichert, S.C.: 
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FOREWORD 

The Energy Charter Treaty is a unique instrument for the promotion of international 
cooperation in the energy sector. Following its entry into force on 16 April1998, the 
Treaty, together with the related documents contained in this booklet, provides an 
important legal basis for the creation of an open international energy market. 

The Charter process includes the countries of the enlarged European Union, Central 
and Eastern Europe, the Russian Federation, Central Asia and the Caucasus, as well 
as Japan, Australia and Mongolia The Treaty remains open for accession by all 
countries committed to observance of its principles. It is very positive in this regard 
that slates such as China, Iran, South Korea and the countries of ASEAN are taking 
a close interest in the Charter process, thus opening up the prospect of a further 
extension of its geographical scope. 

The primary challenge facing the constituent members of the Energy Charter 
process in the coming years will be that of ensuring full implementation of the 
Treaty's commitments. This will entail increased focus on multilateral cooperation 
over transit, trade, investments, environmental protection and energy efficiency. By 
continuing to build on its existing work in these areas, the Charter process stands 
ready to play a key role in translating the aim of a truly open non-discriminatory 
energy market into reality. 

This publication of the Energy Charter Treaty and related documents has been made 
possible thanks to a generous financial contribution from the Netherlands. On 
behalf of the Energy Charter Secretariat, I would like to express my sincere gratitude 
for this support. I trust that this publication will provide a valuable reference tool, 
and also help in raising broader awareness about the provisions of the Energy 
Charter Treaty. 

Dr Ria Kemper 
Secretary General 
Energy Charter Secretariat 

September 2004 
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EXPLANATORY NOTE 

1. This publication reproduces the text of the following documents: 

• Final Act of the European Energy Charter Conference with all Annexes 
thereto, as opened for signature in Lisbon on 17 December 1994 and 
corrected by the Protocol of Correction of 2 August 1996, 

• the Chairman's Statement at Adoption Session on 17 December 1994, as 
reported in the Note from the Secretariat 42/94 CONF 115, 

• the Joint Memorandum of the Delegations of the Russian Federation and 
the European Communities on Nuclear Trade, as reported in the Note from 
the Secretariat 42/94 CONF 115, 

• the Concluding Document of the Hague Conference on the European 
Energy Charter, as signed at The Hague on 17 December 1991, 

• Final Act of the International Conference and Decision by the Energy 
Charter Conference in respect of the Amendment to the Trade-Related 
Provisions of the Energy Charter Treaty, as adopted on 24 April 1998, 

• the Chairman's Statement at the Adoption Session on 24 April 1998, as 
reported in the Note from the Secretariat CS (98) 338 CC 124, 

• the Chairman's Conclusion on Implementation of Trade-Related Rules, as 
reported in the Note from the Secretariat CS (98) 338 CC 124, and 

2. The introduction to the Energy Charter Treaty and the footnotes to this 
publication are included for convenience and must not be read as part of any 
official document or as an interpretation of any provisions therein. 

3. This publication does not in any way involve the responsibility of the Energy 
Charter Conference or the Energy Charter Secretariat. 
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AN INTRODUCTION TO THE 
ENERGY CHARTER TREATY 

WHY AN ENERGY CHARTERl 

The roots of the Energy Charter date back to a political initiative launched in Europe 
in the early 1990s, at a time when the end of the Cold War offered an unprecedented 
opportunity to overcome the previous economic divisions on the European 
continent. Nowhere were the prospects for mutually beneficial cooperation 
between East and West clearer than in the energy sector. Russia and many of its 
neighbours were rich in energy resources but needed major investments to ensure 
their development, whilst the states of western Europe had a strategic interest in 
diversifying their sources of energy supplies. There was therefore a recognised need 
to ensure that a commonly accepted foundation was established for developing 
energy cooperation between the states of the Eurasian continent. On the basis of 
these considerations, the Energy Charter process was born. 

More than a decade later, the role of the Charter's legally-binding foundation, 
the Energy Charter Treaty, remains very significant. In a world of increasing 
globalisation and interdependence between net exporters of energy and net 
importers, the value of multilateral rules providing a balanced and efficient 
framework for international cooperation is widely recognised. 

The Energy Charter Treaty provides a multilateral framework for energy 
cooperation that is unique under international law, and the strategic value of these 
rules is likely to increase in the context of efforts to build a legal foundation for 
global energy security, based on the principles of open, competitive markets and 
sustainable development. 

The Energy Charter Treaty and the Energy Charter Protocol on Energy Efficiency 
and Related Environmental Aspects were signed in December 1994 and entered into 
legal force in April 1998. To date the Treaty has been signed or acceded to by fifty­
one states plus the European Communities (the total number of its Signatories is 
therefore fifty-two). 

The Treaty was developed on the basis of the European Energy Charter of 1991. 
Whereas the latter document was drawn up as a declaration of political intent to 
promote East-West energy cooperation, the Energy Charter Treaty is a legally­
binding multilateral instrument, the only one of its kind dealing specifically with 
inter-governmental cooperation in the energy sector. 
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The fundamental aim of the Energy Charter Treaty is to strengthen the rule of 
law on energy issues, by creating a level playing field of rules to be observed by all 
participating governments, thus minimising the risks associated with energy-related 
investments and trade. 

The Treaty's provisions focus on five broad areas: the protection and promotion of 
foreign energy investments, based on the extension of national treatment, or most­
favoured nation treatment (whichever is more favourable); free trade in energy 
materials, products and energy-related equipment, based on WTO rules; freedom 
of energy transit through pipelines and grids; reducing the negative environmental 
impact of the energy cycle through improving energy efficiency; and mechanisms 
for the resolution of State-to-State or Investor-to-State disputes. 

INVESTMENT 

The fundamental objective of the Energy Charter Treaty's provisions on investment 
issues is to ensure the creation of a "level playing field" for energy sector investments 
throughout the Charter's constituency, with the aim of reducing to a minimum the 
non-commercial risks associated with energy-sector investments. 

The Treaty ensures the protection of foreign energy investments based on the 
principle of non-discrimination. By accepting the Treaty, a state takes on the 
obligation to extend national treatment, or most-favoured nation treatment 
(whichever is more favourable), to nationals and legal entities of other Signatory 
states who have invested in its energy sector. The Treaty thus carries the equivalent 
legal force of a unified network of bilateral investment protection treaties. 

The majority of the Treaty's investment-related provisions, aimed at the creation of 
the appropriate investment climate, are self-implementing. However, the Energy 
Charter Conference maintains a constant political focus on investment climate 
issues, by providing regular assessments, through survey activities and peer reviews, 
of investment practices among its participating states. 

In its present form, the Treaty obliges Contracting Parties to accord non­
discriminatory treatment only to existing investments made by investors of other 
Contracting Parties. The adoption of a Supplementary Treaty that would extend this 
obligation to ensure non-discriminatory treabnent also in the pre-investment phase 
(the so-called "Making of Investments" stage) remains under discussion among the 
Energy Charter's member states. 
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TRADE 

The Energy Charter Treaty's trade provisions, which were initially based on the 
trading regime of the GATT, were modified by the adoption in Aprill998 of a Trade 
Amendment to the Treaty. 

This brought the Treaty's trade provisions into line with WTO rules and practice, 
which are founded on the fundamental principles of non-discrimination, 
transparency and a commitment to the progressive liberalisation of international 
trade. The Trade Amendment also expands the Treaty's scope to cover trade in 
energy-related equipment, and sets out a mechanism for introducing in future a 
legally-binding stand-still on customs duties and charges for energy-related imports 
and exports. 

The Treaty's amended trade regime represents an important stepping stone for 
those Signatory states that have not yet acceded to the WTO. It allows them to 
familiarise themselves with the practices and disciplines that WTO membership 
entails, through application of its rules "by reference" to trade in energy materials 
and products and energy-related equipment 

TRANSIT 

The Energy Charter Treaty's existing transit provisions oblige its Contracting Parties 
to facilitate the transit of energy on a non-discriminatory basis consistent with 
the principle of freedom of transit. This is a critical issue for the collective energy 
security of the Charter's Signatory states, since energy resources are increasingly 
being transported across multiple national boundaries on their way from producer 
to consumer. 

For this reason, the Charter's participating states have looked to enhance the Treaty's 
provisions on transit through the elaboration of a Transit Protocol, on which formal 
negotiations commenced in early 2000. This item remains under discussion. The 
Transit Protocol's aim is to develop a regime of comrnonly~accepted operative 
principles covering transit flows of energy resources, both hydrocarbons and 
electricity, crossing at least two national boundaries, designed to ensure the security 
and non-interruption of transit. 

The Energy Charter Conference approved in 1998 a set of rules of procedure for 
the conduct of conciliation during disputes over matters of energy transit. The 
Conference also took positive note in 2003 of the first edition of Model Agreements 
on Cross~ Border Pipelines, prepared on the basis of a mandate from the Conference 
in 1999. All of these documents are available on the Energy Charter's web site (www. 
encharter.org) 
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ENERGY EFFICIENCY AND RELATED ENVIRONMENTAL ASPECTS 

The Energy Charter Protocol on Energy Efficiency and Related Environmental 
Aspects (PEEREA) was signed together with the Energy Charter Treaty in 
December 1994. PEEREA requires its participating states to formulate clear policy 
aims for improving energy efficiency and reducing the energy cycle's negative 
environmental impact. 

Through the implementation of PEEREA, the Energy Charter provides transition 
economies with a menu of good practices and a forum in which to share experiences 
and policy advice on energy efficiency issues with leading OECD states. Within this 
forum, particular attention is paid to such aspects of a national energy efficiency 
strategy as taxation, pricing policy in the energy sector, environmentally-related 
subsidies and other mechanisms for financing energy efficiency objectives. 

PEEREA's development is currently focused on a series of in-depth energy efficiency 
reviews, designed to produce concrete recommendations for individual governments 
concerning ways of improving their national energy efficiency strategies. To date 
such in-depth reviews have been conducted in Denmark, the Czech Republic, 
Slovakia, Estonia, Moldova, Lithuania, Poland, Hungary, 1\ukey, Bulgaria and 
Romania. 

The UN-ECE "Environment for Europe" Ministerial Conference, which was held in 
Kyiv, Ukraine, in May 2003, based its findings in the area of energy efficiency on the 
work carried out on PEEREA's implementation. 

DISPUTE SETTLEMENT MECHANISMS 

The Energy Charter Treaty establishes dispute settlement procedures for cases of 
investment-related disputes between an investor and a Contracting Party, and for 
state-to-state dispute concerning the application or interpretation of the Energy 
Charter Treaty between Contracting Parties. 

There is, in addition, a more specific mechanism under the Treaty for trade-related 
disputes between Contracting Parties (envisaging the application of a panel system 
along the lines ofWTO Dispute Settlement Understanding procedures). 

The existence of the Treaty's dispute settlement procedures is of considerable value 
in confidence-building terms. The fact that such procedures are available, and that 
the Treaty's Contracting Pa.rties have taken on the unconditional obligation to 
accept their application where necessary, provides reassurance for investors that, in 
the case of a dispute, they will be entitled to have recourse to the above mechanisms 
in defence of their interests. 
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INSTITUTIONS: THE ENERGY CHARTER CONFERENCE 

The Energy Charter Conference, an inter-governmental organization, is the 
governing and decision-making body for the Energy Charter process, and was 
established by the 1994 Energy Charter Treaty. All states who have signed or acceded 
to the Treaty are members of the Conference, which meets on a regular basis to: 

• discuss policy issues affecting energy cooperation among the Treaty's 
signatories; 

• review implementation of the provisions of the Energy Charter Treaty and 
the Protocol on Energy Efficiency and Related Environmental Aspects; and 

• consider possible new instruments and projects on energy issues. 

Meetings of the Conference are normally held in Brussels. Regular meetings of the 
Conference's subsidiary groups on investment, trade, transit and energy efficiency 
are held in between Conference meetings. 

Members of the Energy Charter Conference: 

Albania, Armenia, Australia*, Austria, Azerbaijan, Belarus"', Belgium, Bosnia 
and Herzegovina, Bulgaria, Croatia, Cyprus, Czech Republic, Denmark, 
Estonia, European Communities, Finland, France, Georgia, Germany, 
Greece, Hungary, Iceland*, Ireland, Italy, Japan, Kazakhstan, Kyrgyzstan, 
Latvia, Liechtenstein, Lithuania, Luxembourg, Malta, Moldova, Mongolia, 
Netherlands, Norway*, Poland, Portugal, Romania, Russian Federation*, 
Slovakia, Slovenia, Spain, Sweden, Switzerland, Tajikistan, The former Yugoslav 
Republic of Macedonia, Turkey, Turkmenistan, Ukraine, United Kingdom, 
Uzbekistan. 

* Denotes Member state in which ratification of the Energy Charter Treaty is 
still pending as of September 2004 

Observers to the Energy Charter Conference: 

States: 
Algeria, Bahrain, People's Republic of China, Canada*, Islamic Republic of 
Iran, Republic of Korea, Kuwait, Morocco, Nigeria, Oman, Qatar, Saudi Arabia, 
Serbia and Montenegro*, Tunisia, United Arab Emirates, United States of 
America"', Venezuela. 

* Denotes Observer state which has signed the 1991 European Energy 
Charter 

International Organisations: 
ASEAN, EBRD, lEA, OECD, UN-ECE, World Bank, WTO, CIS Electric Power 
Council, BSEC, BASREC 
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THE ENERGY CHARTER SECRETARIAT 

The Energy Charter Conference is served by a small permanent Secretariat based in 
Brussels. The Secretariat is staffed by energy sector experts from various countries 
of the Conference's constituency, and is headed by a Secretary General. 

The Secretariat's functions are: 

• to monitor implementation of the Energy Charter Treaty and Protocol's 
obligations; 

• to organise and administer meetings of the Conference and its subsidiary 
bodies; 

• to provide analytical support and advice to the Conference and its 
subsidiary bodies on all aspects of the Energy Charter process; 

• to represent the Energy Charter Conference in the development of 
its relations with non-member states and other relevant international 
organisations and institutions; 

• to support negotiations on new instruments mandated by the Conference; 

• to conduct or facilitate dispute resolution/conciliation procedures. 

THE ENERGY CHARTER PROCESS 

Participation in the Energy Charter process is not limited merely to the act of 
signing the Energy Charter Treaty. The Energy Charter represents not only a legal 
framework, but also a multilateral policy forum where governments from across 
Eurasia participate in a dialogue on issues affecting cooperation in the energy 
sector. 

Under the Charter's auspices, a programme of work is carried out aimed both 
at ensuring that the provisions of the Treaty are observed at national levels, and 
also at encouraging dialogue between member countries on such issues as energy 
market restructuring, promoting energy efficiency, and reducing barriers to energy 
investments and trade regionally and globally. 
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Examples of the Energy Charter's work in this area include: 

• The development of a set of Best-Practice Guidelines on Energy Market 
Restructuring, designed to provide practical assistance to economies in 
transition by examining and summarising the lessons learned by various 
countries in conducting energy-sector privatisations and in establishing 
regulatory mechanisms to ensure fair competition within a liberalised 
energy market. 

• The development of a study on the operation of Regional Electricity 
Markets in the Eurasian area, aimed at identifying existing barriers to trade 
in electricity of a legal, technical or regulatory nature and at proposing 
possible means to overcome them. 

• An analysis of Natural Gas Markets in the Eurasian area and the prospects 
for their future development in line with the Energy Charter's goal of 
establishing open, competitive energy markets. This analysis is designed 
to provide a platform for policy discussions among the Charter's member 
governments on issues that need to be addressed in order to strengthen 
their cooperation in the area of natural gas investments and trade. 

• A study on the development of Co-generation and District Heating 
in Europe, assessing inter alia the impact of energy market reforms in 
transition economies on the potential for using co-generation technologies 
to reduce greenhouse gas emissions. 

GEOGRAPHICAL EXPANSION OF THE ENERGY CHARTER 

The Energy Charter is an open process. Interested non-member countries are 
welcome to join, subject to the approval of the Energy Charter Conference and to a 
demonstration by the country concerned of its readiness to take on the obligations 
contained in the Energy Charter Treaty. 

Although the Charter began its life as a European initiative, it has long since taken 
on a wider geographical dimension, reflecting the tendency towards a unified 
Eurasian energy market. Japan, Australia and the states of Central Asia signed the 
Treaty in 1994-1995. They were subsequently joined by Mongolia, which acceded to 
the Treaty in 1999. The Asian dimension of the Charter was further strengthened 
when Observer status was granted to the People's Republic of China in 2001, to 
the Republic of Korea in 2002, and to the ASEAN Centre for Energy in 2003. The 
Islamic Republic of Iran became an Observer in 2002. In the Mediterranean region, 
discussions have been held with Morocco and Tunisia on their possible accession to 
the Treaty. 
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Participation in the Energy Charter process represents a strategic opportunity for 
a state to signal its readiness for improved international cooperation; stimulate 
investor interest in its energy sector; and build confidence and energy security with 
and among its neighbouring states. 

ENERGY CHARTER PUBLICATIONS AND 
ADDITIONAL INFORMATION 

The Secretariat has issued reviews, papers and other publications relating to various 
aspects of the Energy Charter process in recent years. These are all available online 
through the web site of the Energy Charter at www.encharter.org. The Secretariat 
also publishes a regular newsletter, "Charter News': on current developments in the 
Charter process. Those wishing to subscribe can do so by contacting the Secretariat 
at info@encharter.org . 



Case 1:19-cv-09153 Documep t 1-1 Filed 10/02/19 MJage 177 of 415 I 
(FILED: NEW YORK COUNTY CLERK 08_16/2019 05:56 P_ INDEX NO. 654707 2019 
NYSCEF DOC. NO. 5 RECEIVED NYSCEF: 08/16/2019 

FINAL ACT 

OF THE EUROPEAN ENERGY 

CHARTER CONFERENCE 

-
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FINAL ACT OF THE EUROPEAN ENERGY 
CHARTER CONFERENCE 

I. The final Plenary Session of the European Energy Charter Conference was 
held at Lisbon on 16-17 December 1994. Representatives of the Republic of 
Albania, the Republic of Armenia, Australia, the Republic of Austria, the 
Azerbaijani Republic, the Kingdom of Belgium, the Republic of Belarus, the 
Republic of Bulgaria, Canada, the Republic of Croatia, the Republic of Cyprus, 
the Czech Republic, the Kingdom of Denmark, the Republic of Estonia, the 
European Communities, the Republic of Finland, the French Republic, the 
Republic of Georgia, the Federal Republic of Germany, the Hellenic Republic, 
the Republic of Hungary, the Republic of Iceland, Ireland, the Italian Republic, 
Japan, the Republic of Kazakhstan, the Republic of Kyrgyzstan, the Republic 
of Latvia, the Principality of Liechtenstein, the Republic of Lithuania, the 
Grand Duchy of Luxembourg, the Republic of Malta, the Republic of Moldova, 
the Kingdom of the Netherlands, the Kingdom of Norway, the Republic of 
Poland, the Portuguese Republic, Romania, the Russian Federation, the Slovak 
Republic, the Republic of Slovenia, the Kingdom of Spain, the Kingdom of 
Sweden, the Swiss Confederation, the Republic of Tajikistan, the Republic 
of Turkey, Turkmenistan, Ukraine, the United Kingdom of Great Britain 
and Northern Ireland, the United States of America and the Republic of 
Uzbekistan (hereinafter referred to as "the representatives") participated in the 
Conference, as did invited observers from certain countries and international 
organizations. 

BACKGROUND 

II. During the meeting of the European Council in Dublin in June 1990, the 
Prime Minister of the Netherlands suggested that economic recovery in 
Eastern Europe and the then Union of Soviet Socialist Republics could be 
catalysed and accelerated by co-operation in the energy sector. This suggestion 
was welcomed by the Council, which invited the Commission of the European 
Communities to study how best to implement such co-operation. In February 
1991 the Commission proposed the concept of a European Energy Charter. 

Following discussion of the Commission's proposal in the Council of the 
European Communities, the European Communities invited the other 
countries of Western and Eastern Europe, of the Union of Soviet Socialist 
Republics and the non-European members of the Organisation for Economic 
Co-operation and Development to attend a conference in Brussels in July 1991 
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to launch negotiations on the European Energy Charter. A number of other 
countries and international organizations were invited to attend the European 
Energy Charter Conference as observers. 

Negotiations on the European Energy Charter were completed in 1991 and the 
Charter was adopted by signature of a Concluding Document at a conference 
held at The Hague on 16-17 December 1991. Signatories of the Charter, 
then or subsequently, include all those listed in Section I above, other than 
observers. 

The signatories of the European Energy Charter undertook: 

- to pursue the objectives and principles of the Charter and implement and 
broaden their co-operation as soon as possible by negotiating in good faith 
a Basic Agreement and Protocols. 

The European Energy Charter Conference accordingly began negotiations 
on a Basic Agreement - later called the Energy Charter Treaty - designed 
to promote East-West industrial co-operation by providing legal safeguards 
in areas such as investment, transit and trade. It also began negotiations on 
Protocols in the fields of energy efficiency, nudear safety and hydrocarbons, 
although in the last case negotiations were later suspended until completion of 
the Energy Charter Treaty. 

Negotiations on the Energy Charter Treaty and the Energy Charter Protocol 
on Energy Efficiency and Related Environmental Aspects were successfully 
completed in 1994. 

THE ENERGY CHARTER TREATY 

111. As a result of its deliberations the European Energy Charter Conference has 
adopted the text of the Energy Charter Treaty {hereinafter referred to as the 
"Treaty") which is set out in Annex 1 and Decisions with respect thereto which 
are set out in Annex 2, and agreed that the Treaty would be open for signature 
at Lisbon from 17 December 1994 to 16 June 1995 . 
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UNDERSTANDINGS 

IV. By signing the Final Act, the representatives agreed to adopt the following 
Understandings with respect to the Treaty: 

1. With respect to the Treaty as a whole 

(a) The representatives underline that the provisions of the Treaty have 
been agreed upon bearing in mind the specific nature of the Treaty 
aiming at a legal framework to promote long-term co-operation in a 
particular sector and as a result cannot be construed to constitute a 
precedent in the context of other international negotiations. 

(b) The provisions of the Treaty do not: 

(i) oblige any Contracting Party to introduce mandatory third party 
access; or 

(ii) prevent the use of pricing systems which, within a particular 
category of consumers, apply identical prices to customers in 
different locations. 

(c) Derogations from most favoured nation treatment are not intended to 
cover measures which are specific to an Investor or group of Investors, 
rather than applying generally. 

2. With respect to Article 1 (5) 

(a) It is understood that the Treaty confers no rights to engage in economic 
activities other than Economic Activities in the Energy Sector. 

(b) The following activities are illustrative of Economic Activity in the 
Energy Sector: 

(i) prospecting and exploration for, and extraction of, e.g .. oil, gas, 
coal and uranium; 

(ii) construction and operation of power generation facilities, 
including those powered by wind and other renewable energy 
sources; 

(iii) land transportation, distribution, storage and supply of Energy 
Materials and Products, e.g., by way of transmission and 
distribution grids and pipelines or dedicated rail lines, and 
construction of facilities for such, including the laying of oil, gas, 
and coal-slurry pipelines; 

-
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(iv) removal and disposal of wastes from energy related facilities such 
as power stations, including radioactive wastes from nuclear power 
stations; 

(v) decommissioning of energy related facilities, including oil rigs, oil 
refineries and power generating plants; 

(vi) marketing and sale of, and trade in Energy Materials and Products, 
e.g., retail sales of gasoline; and 

(vii) research, consulting, planning, management and design activities 
related to the activities mentioned above, including those aimed at 
Improving Energy Efficiency. 

3. With respect to Article 1(6} 

For greater clarity as to whether an Investment made in the Area of one 
Contracting Party is controlled, directly or indirectly, by an Investor of 
any other Contracting Party, control of an Investment means control 
in fact, determined after an examination of the actual circumstances in 
each situation. In any such examination, all relevant factors should be 
considered, including the Investor's 

(a) financial interest, including equity interest, in the Investment; 

(b) ability to exercise substantial influence over the management and 
operation of the Investment; and 

(c) ability to exercise substantial influence over the selection of members 
of the board of directors or any other managing body. 

Where there is doubt as to whether an Investor controls, directly or 
indirectly, an Investment, an Investor claiming such control has the burden 
of proof that such control exists. 

4 . With respect to Article 1(8) 

Consistent with Australia's foreign investment policy, the establishment of 
a new mining or raw materials processing project in Australia with total 
investment of $A 10 million or more by a foreign interest, even where 
that foreign interest is already operating a similar business in Australia, is 
considered as the making of a new investment. 
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5. With respect to Article 1 (I 2) 

The representatives recognize the necessity for adequate and effective 
protection of Intellectual Property rights according to the highest 
internationally-accepted standards. 

6. With respect to Article 5(1) 

The representatives' agreement to Article 5 is not meant to imply any 
position on whether or to what extent the provisions of the ·~greement 
on Trade-Related Investment Measures" annexed to the Final Act of the 
Uruguay Round of Multilateral Trade Negotiations are implicit in articles 
III and XI of the GATT. 

7. With respect to Article 6 

(a) The unilateral and concerted anti-competitive conduct referred to in 
Article 6 (2) are to be defined by each Contracting Party in accordance 
with its laws and may include exploitative abuses. 

b) "Enforcement" and "enforces" include action under the competition 
laws of a Contracting Party by way of investigation, legal proceeding, 
or administrative action as well as by way of any decision or further 
law granting or continuing an authorization. 

8. Wjth respect to Article 7(4) 

'lbe applicable legislation would include proVISions on environmental 
protection, land use, safety. or technical standards. 

9. With respect to Articles 9. 10 and Part V 

As a Contracting Party's programmes which provide for public loans, 
grants, guarantees or insurance for facilitating trade or Investment abroad 
are not connected with Investment or related activities of Investors from 
other Contracting Parties in its Area, such programmes may be subject to 
constraints with respect to participation in them. 

10. With respect to Article 10(4) 

The supplementary treaty will specify conditions for applying the 
Treatment described in Article 10(3). Those conditions will include, 
inter alia. provisions relating to the sale or other divestment of state assets 
(privatization) and to the dismantling of monopolies (demonopolization). 
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II. Wjth respect to Articles 1 0(4) and 29{6) 

Contracting Parties may consider any connection between the provisions of 
Article 1 0( 4) and Article 29( 6}. 

12. With respect to Article 14(5) 

It is intended that a Contracting Party which enters into an agreement 
referred to in Article 14(5) ensure that the conditions of such an agreement 
are not in contradiction with that Contracting Party's obligations under the 
Articles of Agreement of the International Monetary Fund. 

13. With respect to Article 19(1 )(i) 

It is for each Contracting Party to decide the extent to which the assessment 
and monitoring of Environmental Impacts should be subject to legal 
requirements, the authorities competent to take decisions in relation to 
such requirements, and the appropriate procedures to be followed. 

14. With respect to Articles 22 and 22 

With regard to trade in Energy Materials and Products governed by Article 
29, that Article specifies the provisions relevant to the subjects covered by 
Articles 22 and 23. 

15. With respect to Article 24 

Exceptions contained in the GATT and Related Instruments apply between 
particular Contracting Parties which are parties to the GATT, as recognized 
by Article 4. With respect to trade in Energy Materials and Products 
governed by Article 29, that Article specifies the provisions relevant to the 
subjects covered by Article 24. 

16. With respect to Article 26(2)(a) 

Article 26(2)(a) should not be interpreted to require a Contracting Party to 
enact Part Ill of the Treaty into its domestic law. 

17. With respect to ArticJes 26 and 27 

The reference to treaty obligations in the penultimate sentence of Article 
1 0( 1) does not include decisions taken by international organizations, even 
if they are legally binding, or treaties which entered into force before 1 
January 1970 . 
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18. With respect to Arti~le 29(2)(a) 

(a) Where a provision of GATT 1947 or a Related Instrument referred to e-.~~. 
in this paragraph provides for joint action by parties to the GATT, it is 
intended that the Charter Conference take such action. 

(b) The notion "applied on 1 March 1994 and practised with regard to e-.~~ 
Energy Materials and Products by parties to GATT 1947 among 
themselves" is not intended to refer to cases where a party to the 
GATT has invoked article XXXV of the GATT, thereby disapplying the S 
GATT vis-a-vis another party to the GATT, but nevertheless applies ~ 

unilaterally on a de facto basis some provisions of the GATT vis-a-vis ffi 
that other party to the GATT. 

19. With respect to Article 33 

The provisional Charter Conference should at the earliest possible date 
decide how best to give effect to the goal of Title III of the European Energy 
Charter that Protocols be negotiated in areas of co-operation such as those 
listed in Title III of the Charter. 

20. With respect to Article 34 

(a) The provisional Secretary-General should make immediate contact 
with other international bodies in order to discover the terms on which 
they might be willing to undertake tasks arising from the Treaty and 
the Charter. The provisional Secretary-General might report back to 
the provisional Charter Conference at the meeting which Article 45{ 4) 
requires to be convened not later than 180 days after the opening date 
for signature of the Treaty. 

(b) The Charter Conference should adopt the annual budget before the 
beginning of the financial year. 

21. With respect to Article 34(3)(m) 

The technical changes to Annexes might for instance include, the listing of 
non-signatories or of signatories that have evinced their intention not to 
ratify, or additions to Annexes N and VC. It is intended that the Secretariat 
would propose such changes to the Charter Conference when appropriate. 

22. With respect to Annex TFU(l) 

(a) If some of the parties to an agreement referred to in paragraph ( 1) have 
not signed or acceded to the Treaty at the time required for notification, 
those parties to the agreement which have signed or acceded to the 
Treaty may notify on their behalf. 

-
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(b) The need in general for notification of agreements of a purely 
commercial nature is not foreseen because such agreements should 
not raise a question of compliance with Article 29(2)(a), even when 
they are entered into by state agencies. The Charter Conference could, 
however, clarify for purposes of Annex TFU which types of agreements 
referred to in Article 29(2)(b) require notification under the Annex 
and which types do not. 

DECLARATIONS 

V. The representatives declared that Article 18(2) shall not be construed to allow 
the circumvention of the application of the other provisions of the Treaty. 

VI. The representatives also noted the following Declarations that were made with 
respect to the Treaty: 

1. With respect to Article 1(6) 

The Russian Federation wishes to have reconsidered, in negotiations with 
regard to the supplementary treaty referred to in Article 1 0( 4), the question 
of the importance of national legislation with respect to the issue of control 
as expressed in the Understanding to Article 1(6). 

2. With respect to Articles 5 and 1 0( II) 

Australia notes that the provisions of Articles 5 and 10( 11) do not diminish 
its rights and obligations under the GATT, including as elaborated in the 
Uruguay Round Agreement on Trade-Related Investment Measures, 
particularly with respect to the list of exceptions in Article 5(3), which it 
considers incomplete. 

Australia further notes that it would not be appropriate for dispute 
settlement bodies established under the Treaty to give interpretations of 
GATT articles III and XI in the context of disputes between parties to the 
GATT or between an Investor of a party to the GATT and another party 
to the GATT. It considers that with respect to the application of Article 
IO(ll) between an Investor and a party to the GATT, the only issue that 
can be considered under Article 26 is the issue of the awards of arbitration 
in the event that a GATT panel or the WTO dispute settlement body first 
establishes that a trade-related investment measure maintained by the 
Contracting Party is inconsistent with its obligations under the GATT or 
the Agreement on Trade-Related Investment Measures. 
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3. With respect to Article 7 

The European Communities and their Member States and Austria, 
Norway, Sweden and Finland declare that the provisions of Article 7 are 
subject to the conventional rules of international Jaw on jurisdiction over 
submarine cables and pipelines or, where there are no such rules, to general 
international law. 

They further declare that Article 7 is not intended to affect the 
interpretation of existing international law on jurisdiction over submarine 
cables and pipelines, and cannot be considered as doing so. 

4. With respect to Article 101 

Canada and the United States each affirm that they will apply the provisions 
of Article 10 in accordance with the following considerations: 

For the purposes of assessing the treatment which must be accorded 
to Investors of other Contracting Parties and their Investments, the 
circumstances will need to be considered on a case-by-case basis. A 
comparison between the treatment accorded to Investors of one 
Contracting Party, or the Investments of Investors of one Contracting Party, 
and the Investments or Investors of another Contracting Party, is only valid 
if it is made between Investors and Investments in similar circumstances. 
In determining whether differential treatment of Investors or Investments 
is consistent with Article 10, two basic factors must be taken into account. 

The first factor is the policy objectives of Contracting Parties in 
various fields insofar as they are consistent with the principles of non· 
discrimination set out in Article 10. Legitimate policy objectives may 
justify differential treatment of foreign Investors or their Investments in 
order to reflect a dissimilarity of relevant circumstances between those 
Investors and Investments and their domestic counterparts. For example, 
the objective of ensuring the integrity of a country's financial system would 
justify reasonable prudential measures with respect to foreign Investors 
or Investments, where such measures would be unnecessary to ensure 
the attainment of the same objectives insofar as domestic Investors or 
Investments are concerned. Those foreign Investors or their Investments 
would thus not be "in similar circumstances" to domestic Investors or their 
Investments. Thus, even if such a measure accorded differential treatment, 
it would not be contrary to Article 10. 

Editor's note: Canada and lhe United Slates of America hav~ nol signed lhr: Energy Charier Treaty. 

-



!FILED: NEW YOBXe Q:Qlfiti'¥)9(f!J1:Rltio(Q81){jjlaD H e05G/S! IlJ M]Page 188 e.~No. 654707/2019 

NYSCEF DOC. NO . 5 RECEIVED NYSCEF: 08 / 16/ 2019 

-

The second factor is the extent to which the measure is motivated by the 
fact that the relevant Investor or Investment is subject to foreign ownership 
or under foreign control. A measure aimed specifically at Investors because 
they are foreign, without sufficient countervailing policy reasons consistent 
with the preceding paragraph, would be contrary to the principles of Article 
10. The foreign Investor or Investment would be "in similar circumstances" 
to domestic Investors and their Investments, and the measure would be 
contrary to Article 10. 

5. With respect to Article 25 

The European Communities and their Member States recall that, in 
accordance with article 58 of the Treaty establishing the European 
Community: 

a) companies or firms formed in accordance with the law of a Member 
State and having their registered office, central administration or 
principal place of business within the Community shall, for the right 
of establishment pursuant to Part Three, Title III, Chapter 2 of the 
Treaty establishing the European Community, be treated in the same 
way as natural persons who are nationals of Member States; companies 
or firms which only have their registered office within the Community 
must, for this purpose, have an effective and continuous link with the 
economy of one of the Member States; 

(b) "companies and firms" means companies or firms constituted under 
civil or commercial law, including co-operative societies, and other 
legal persons governed by public or private law, save for those which 
are non-profitmaking. 

The European Communities and their Member States further recall that: 

Community law provides for the possibility to extend the treatment 
described above to branches and agencies of companies or firms not 
established in one of the Member States; and that, the application 
of Article 25 of the Energy Charter Treaty will allow only those 
derogations necessary to safeguard the preferential treatment resulting 
from the wider process of economic integration resulting from the 
Treaties establishing the European Communities. 

6. With respect to Article 40 

Denmark recalls that the European Energy Charter does not apply to 
Greenland and the Faroe Islands until notice to this effect has been received 
from the local governments of Greenland and the Faroe Islands. 
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In this respect Denmark affirms that Article 40 of the Treaty applies to 
Greenland and the Faroe Islands. 

7. With respect to Annex G (4) 

(a) 1he European Communities and the Russian Federation declare that 
trade in nuclear materials between them shall be governed, until 
they reach another agreement, by the provisions of article 22 of the 
Agreement on Partnership and Co-operation establishing a partnership 
between the European Communities and their Member States, of 
the one part, and the Russian Federation, of the other part, signed at 
Corfu on 24 June 1994, the exchange of letters attached thereto and 
the related joint declaration, and disputes regarding such trade will be 
subject to the procedures of the said Agreement. 

(b) 'lhe European Communities and Ukraine declare that, in accordance 
with the Agreement on Partnership and Co-operation signed at 
Luxembourg on 14 June 1994 and the Interim Agreement thereto, 
initiaJled there the same day, trade in nuclear materials between them 
shall be exclusively governed by the provisions of a specific agreement 
to be concluded between the European Atomic Energy Community 
and Ukraine. 

Until entry into force of this specific agreement, the provisions of the 
Agreement on Trade and Economic and Commercial Co-operation 
between the European Economic Community, the European Atomic 
Energy Community and the Union of Soviet Socialist Republics signed 
at Brussels on 18 December 1989 shall exclusively continue to apply for 
trade in nuclear materials between them. 

(c) The European Communities and Kazakhstan declare that, in 
accordance with the Agreement on Partnership and Co-operation 
initialled at Brussels on 20 May 1994, trade in nuclear materials 
between them shall be exclusively governed by the provisions of a 
specific agreement to be concluded between the European Atomic 
Energy Community and Kazakhstan. 

Until entry into force of this specific agreement, the provisions of the 
Agreement on Trade and Economic and Commercial Co-operation 
between the European Economic Community, the European Atomic 
Energy Community and the Union of Soviet Socialist Republics signed 
at Brussels on 18 December 1989 shall exclusively continue to apply for 
trade in nuclear materials between them. 

-



!FILED: NEW Yo:He £!09tft.f}9if!tEiDOC@8i!¢61-i oH eiti i Q/S!'I tMfage 190 eflflW!b No. 654101 12o19 
NYSCEF DOC. NO . 5 RECEIVED NYSCEF: 08 / 16 / 2019 

(d) The European Communities and Kyrgyzstan declare that, in accordance 
with the Agreement on Partnership and Co-operation initialled at 
Brussels on 31 May 1994, trade in nuclear materials between them 
shall be exclusively governed by the provisions of a specific agreement 
to be concluded between the European Atomic Energy Community 
and Kyrgyzstan. 

Until entry into force of this specific agreement, the provisions of the 
Agreement on Trade and Economic and Commercial Co-operation 
between the European Economic Community, the European Atomic 
Energy Community and the Union of Soviet Socialist Republics signed 
at Brussels on 18 December 1989 shall exclusively continue to apply for 
trade in nuclear materials between them. 

(e) The European Communities and Tajikistan declare that trade in nuclear 
materia1s between them shall be exclusively governed by the provisions 
of a specific agreement to be concluded between the European Atomic 
Energy Community and Tajikistan. 

Until entry into force of this specific agreement, the provisions of the 
Agreement on Trade and Economic and Commercia] Co-operation 
between the European Economic Community, the European Atomic 
Energy Community and the Union of Soviet Socia1ist Republics signed 
at Brussels on 18 December 1989 shall exclusively continue to apply for 
trade in nuclear materials between them. 

(f) The European Communities and Uzbekistan declare that trade in 
nuclear materials between them shall be exclusively governed by 
the provisions of a specific agreement to be concluded between the 
European Atomic Energy Community and Uzbekistan. 

Until entry into force of this specific agreement, the provisions of the 
Agreement on Trade and Economic and Commercia] Co-operation 
between the European Economic Community, the European Atomic 
Energy Community and the Union of Soviet Socialist Republics signed 
at Brussels on 18 December 1989 shall exclusively continue to apply for 
trade in nuclear materials between them. 
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THE ENERGY CHARTER PROTOCOL 
ON ENERGY EFFICIENCY AND RELATED 

ENVIRONMENTAL ASPECTS 

VII. The European Energy Charter Conference has adopted the text of the Energy 
Charter Protocol on Energy Efficiency and Related Environmental Aspects 
which is set out in Annex 3. 

THE EUROPEAN ENERGY CHARTER 

VIII. The provisional Charter Conference and the Charter Conference provided for 
in the Treaty shall henceforth be responsible for making decisions on requests 
to sign the Concluding Document of the Hague Conference on the European 
Energy Charter and the European Energy Charter adopted thereby. 

DOCUMENTATION 

IX. The records of negotiations of the European Energy Charter Conference will 
be deposited with the Secretariat. 

Done at Lisbon on the seventeenth day of December in the year one thousand nine 
hundred and ninety-four. 2 

2 For Signatories see the Energy Charter Secretariat website (www.encharter.org). 
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THE ENERGY CHARTER TREATY 
(ANNEX 1 TO THE FINAL ACT OF THE 

EUROPEAN ENERGY CHARTER CONFERENCE) 

-
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THE ENERGY CHARTER TREATY 3 

(ANNEX I TO THE FINAL ACT OF THE EUROPEAN 
ENERGY CHARTER CONFERENCE) 

PREAMBLE 

The Contracting Parties to this Treaty, 

Having regard to the Charter of Paris for a New Europe signed on 21 November 
1990; 

Having regard to the European Energy Charter adopted in the Concluding 
Document of the Hague Conference on the European Energy Charter signed at The 
Hague on 17 December 1991; 

Recalling that all signatories to the Concluding Document of the Hague Conference 
undertook to pursue the objectives and principles of the European Energy Charter 
and implement and broaden their co-operation as soon as possible by negotiating 
in good faith an Energy Charter Treaty and Protocols, and desiring to place the 
commitments contained in that Charter on a secure and binding international legal 
basis; 

Desiring also to establish the structural framework required to implement the 
principles enunciated in the European Energy Charter; 

Wishing to implement the basic concept of the European Energy Charter initiative 
which is to catalyse economic growth by means of measures to liberalize investment 
and trade in energy; 

Affirming that Contracting Parties attach the utmost importance to the effective 
implementation of full national treatment and most favoured nation treatment, and 
that these commitments will be applied to the Making of Investments pursuant to a 
supplementary treaty; 

Having regard to the objective of progressive liberalization of international trade and 
to the principle of avoidance of discrimination in international trade as enunciated 
in the General Agreement on Tariffs and Trade and its Related lnstruments and as 
otherwise provided for in this Treaty; 

3 See Final Act of the European Energy Charlt:r Conf.:r~:nce, Understandings, n. I. with respect to the Treaty as 
a whole, p. 25; Decisions with respect to the Energy Ch:lrter Treaty (Annex 2 to the fin3l Act of the European 
Energy Charter Conference), n. 1. with respect to the Treaty as a whole, p. 135; nutc 29, p. 60 anJ note .W, 
p. 72. 

-
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.. 

Determined progressively to remove technical, administrative and other barriers to 
trade in Energy Materials and Products and related equipment, technologies and 
services; 

Looking to the eventual membership in the General Agreement on Tariffs and Trade 
of those Contracting Parties which are not currently parties thereto and concerned 
to provide interim trade arrangements which will assist those Contracting Parties 
and not impede their preparation for such membership; 

Mindful of the rights and obligations of certain Contracting Parties which are also 
parties to the General Agreement on Tariffs and Trade and its Related Instruments; 

Having regard to competition rules concerning mergers, monopolies, anti­
competitive practices and abuse of dominant position; 

Having regard also to the Treaty on the Non-Proliferation of Nuclear Weapons, the 
Nuclear Suppliers Guidelines and other international nuclear non-proliferation 
obligations or understandings; 

Recognizing the necessity for the most efficient exploration, production, conversion, 
storage, transport, distribution and use of energy; 

Recalling the United Nations Framework Convention on Climate Change, the 
Convention on Long-Range Transboundary Air Pollution and its protocols, and 
other international environmental agreements with energy-related aspects; and 

Recognizing the increasingly urgent need for measures to protect the environment, 
including the decommissioning of energy installations and waste disposal, and for 
internationally-agreed objectives and criteria for these purposes, 

HAVE AGREED AS FOLLOWS: 
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PART I 
DEFINITIONS AND PURPOSE 

As used in this Treaty: 

ARTICLE 1 
DEFINITIONS 

( 1) "Charter" means the European Energy Charter adopted in the Concluding 
Document of the Hague Conference on the European Energy Charter signed 
at The Hague on 17 December 1991; signature of the Concluding Document is 
considered to be signature of the Charter. 

(2) "Contracting Party" means a state or Regional Economic Integration 
Organization which has consented to be bound by this Treaty and for which 
the Treaty is in force. 

(3) "Regional Economic Integration Organization" means an organization 
constituted by states to which they have transferred competence over certain 
matters a number of which are governed by this Treaty, including the authority 
to take decisions binding on them in respect of those matters. 

( 4) "Energy Materials and Products': based on the Harmonized System of the 
Customs Co-operation Council and the Combined Nomenclature of the 
European Communities, means the items included in Annex EM. 

(5) "Economic Activity in the Energy Sector" means an economic activity 
concerning the exploration, extraction, refining, production, storage, land 
transport, transmission, distribution, trade, marketing, or sale of Energy 
Materials and Products except those induded in Annex NI, or concerning the 
distribution of heat to multiple premises.4 

(6) "Investment" means every kind of asset, owned or controlled directly or 
indirectly by an Investor and includes: s 

(a) tangible and intangible, and movable and immovable, property, and any 
property rights such as leases, mortgages, liens, and pledges; 

4 Sec Final Act of the European Energy Charter Conference, Understandings. n. 2. with respect to Article I (5), 
p. 25. 

5 See Final Act of the European Energy Charter Conference, Understandings, n. 3. with respect to Article 1(6), 
p. 26; Final Act of tht! [ uropean I:nergy Charter Conference, Declarations, n. I. with respect lo Article 1(6), 
p. 30; and note 22, p. 54. 
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(b) a company or business enterprise, or shares, stock, or other forms of equity 
participation in a company or business enterprise, and bonds and other 
debt of a company or business enterprise; 

(c) claims to money and claims to performance pursuant to contract having an 
economic value and associated with an Investment; 

(d) Intellectual Property; 

(e) Returns; 

(f) any right conferred by law or contract or by virtue of any licences and 
permits granted pursuant to Law to undertake any Economic Activity in the 
Energy Sector. 

A change in the form in which assets are invested does not affect their 
character as investments and the term "Investment" includes aU investments, 
whether existing at or made after the later of the date of entry into force of 
this Treaty for the Contracting Party of the Investor making the investment 
and that for the Contracting Party in the Area of which the investment is made 
(hereinafter referred to as the "Effective Date") provided that the Treaty shall 
only apply to matters affecting such investments after the Effective Date. 

"Investment" refers to any investment associated with an Economic Activity in 
the Energy Sector and to investments or classes of investments designated by a 
Contracting Party in its Area as "Charter efficiency projects" and so notified to 
the Secretariat. 

(7) "Investor" means: 

(a) with respect to a Contracting Party: 

(i) a natural person having the citizenship or nationality of or who is 
permanently residing in that Contracting Party in accordance with its 
applicable law; 

(ii) a company or other organization organized in accordance with the law 
applicable in that Contracting Party; 6 

(b) with respect to a "third state", a natural person, company or other 
organization which fulfils, mutatis mutandis, the conditions specified in 
subparagraph (a) for a Contracting Party. 

6 See Decisions with respect to the Energy Charter Treaty (Annex 2 to the Final Act of the European Energy 
Charter Conference}, n. 5. with Respect to Articles 24(4)(a) and 25, p. 137; note 38, p. 70; and note 39, p. 71. 
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(8) "Make Investments" or "Making of Investments" means establishing new 
Investments, acquiring all or part of existing Investments or moving into 
different fields of Investment activity.7 

(9) "Returns" means the amounts derived from or associated with an lnvestment, 
irrespective of the form in which they are paid, including profits, dividends, 
interest, capita] gains, royalty payments, management, technical assistance or 
other fees and payments in kind. 

(10) "Area" means with respect to a state that is a Contracting Party: 

(a) the territory under its sovereignty, it being understood that territory 
includes land, internal waters and the territorial sea; and 

(b) subject to and in accordance with the international law of the sea: the 
sea, sea-bed and its subsoil with regard to which that Contracting Party 
exercises sovereign rights and jurisdiction. 

With respect to a Regional Economic Integration Organization which is 
a Contracting Party, Area means the Areas of the member states of such 
Organization, under the provisions contained in the agreement establishing 
that Organization. 

( ll) (a) "GATT" means "GATT 1947" or "GATT 1994': or both of them where both 
are applicable. 

(b)"GATT 1947" means the General Agreement on Tariffs and Trade, dated 
30 October 1947, annexed to the Final Act Adopted at the Conclusion of 
the Second Session of the Preparatory Committee of the United Nations 
Conference on Trade and Employment, as subsequently rectified, amended 
or modified. 

(c) "GATT 1994" means the General Agreement on Tariffs and Trade as 
specified in Annex lA of the Agreement Establishing the World Trade 
Organization, as subsequently rectified, amended or modified. 

A party to the Agreement Establishing the World Trade Organization is 
considered to be a party to GATT 1994. 

(d)"Related Instruments" means, as appropriate: 

(i) agreements, arrangements or other legal instruments, including 
decisions, declarations and understandings, concluded under the 
auspices of GATT 1947 as subsequently rectified, amended or 
modified; or 

7 See Final Act of the European Energy Charter Conference, UnJcrslanJings, n. 4. with n:sped lo Artide 1(8). 
p. 26. 

-
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(ii) the Agreement Establishing the World Trade Organization including 
its Annex 1 (except GATT 1994), its Annexes 2, 3 and 4, and the 
decisions, declarations and understandings related thereto, as 
subsequently rectified, amended or modified. 

(12) "Intellectual Property" includes copyrights and related rights, trademarks, 
geographical indications, industrial designs, patents, layout designs of 
integrated circuits and the protection of undisclosed information. 11 

(13) (a) "Energy Charter Protocol" or "Protocol" means a treaty, the negotiation 
of which is authorized and the text of which is adopted by the Charter 
Conference, which is entered into by two or more Contracting Parties in 
order to complement, supplement, extend or amplify the provisions of this 
Treaty with respect to any specific sector or category of activity within the 
scope of this Treaty, or to areas of co-operation pursuant to Title III of the 
Charter. 

(b) "Energy Charter Declaration" or "Declaration., means a non-binding 
instrument, the negotiation of which is authorized and the text of which is 
approved by the Charter Conference, which is entered into by two or more 
Contracting Parties to complement or supplement the provisions of this 
Treaty. 

(14) "Freely Convertible Currency" means a currency which is widely traded in 
international foreign exchange markets and widely used in international 
transactions. 

ARTICLE2 
PURPOSE OF THE TREATY 

1his Treaty establishes a legal framework in order to promote long-term co­
operation in the energy field, based on complementarities and mutual benefits, in 
accordance with the objectives and principles of the Charter. 

8 See l: in<~ l Act of the Europ~'lln Energy Charier Conference, Underslimdings. n. 5. with respect to Article 1(12), 
p. 27. 
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PART II 
COMMERCE 

ARTICLE3 
INTERNATIONAL MARKETS 

RECEIVED NYSCEF: 08/16/2019 

The Contracting Parties shall work to promote access to international markets on 
commercial terms, and generally to develop an open and competitive market, for 
Energy Materials and Products. 

ARTICLE4 
NON-DEROGATION FROM GATT AND RELATED INSTRUMENTS 

Nothing in this Treaty shall derogate, as between particular Contracting Parties 
which are parties to the GAT1~ from the provisions of the GATT and Related 
Instruments as they are applied between those Contracting Parties. 

ARTICLES 
TRADE-RELATED INVESTMENT MEASURES 9 

(1) A Contracting Party shaU not apply any trade-related investment measure that 
is inconsistent with the provisions of article III or XI of the GATT; this shall be 
without prejudice to the Contracting Party's rights and obligations under the 
GATT and Related Instruments and Article 29. 10 

(2) Such measures include any investment measure which is mandatory or 
enforceable under domestic law or under any administrative ruling, or 
compliance with which is necessary to obtain an advantage, and which 
requires: 

(a) the purchase or use by an enterprise of products of domestic origin or from 
any domestic source, whether specified in terms of particular products, in 
terms of volume or value of products, or in terms of a proportion of volume 
or value of its local production; or 

(b)that an enterprise's purchase or use of imported products be limited to an 
amount related to the volume or value of local products that it exports; 

9 See (:ina\ Acl of the European Energy Charter Conference. Declarations. n. 2. with respect to Articles 5 and 
10(11 ), p. 30; Article 28, p. 76; and Annex D, p. I 05. 

IU See Ftnal Act of the Europe~n [nergy Charier Conference, Understandings. n. 6. with rc~pcLI tu Article 5( 1 ), 
p. 27. 

-
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or which restricts: 

(c) the importation by an enterprise of products used in or related to its local 
production, generally or to an amount related to the volume or value of 
local production that it exports; 

(d) the importation by an enterprise of products used in or related to its local 
production by restricting its access to foreign exchange to an amount 
related to the foreign exchange inflows attributable to the enterprise; or 

(e) the exportation or sale for export by an enterprise of products, whether 
specified in terms of particular products, in terms of volume or value 
of products, or in terms of a proportion of volume or value of its local 
production. 

(3) Nothing in paragraph (1) shall be construed to prevent a Contracting 
Party from applying the trade-related investment measures described in 
subparagraphs (2)(a) and (c) as a condition of eligibility for export promotion, 
foreign aid, government procurement or preferential tariff or quota 
programmes. 11 

(4) Notwithstanding paragraph (1), a Contracting Party may temporarily continue 
to maintain trade-related investment measures which were in effect more 
than 180 days before its signature of this Treaty, subject to the notification and 
phase-out provisions set out in Annex TRM. 

ARTICLE6 
COMPETITION 12 

( 1) Each Contracting Party shall work to alleviate market distortions and barriers 
to competition in Economic Activity in the Energy Sector. 

(2) Each Contracting Party shall ensure that within its jurisdiction it has and 
enforces such laws as are necessary and appropriate to address unilateral 
and concerted anti-competitive conduct in Economic Activity in the Energy 
Sector. 13 

11 s~~ i=inal Acl or the Europcan Ent.:rgy <...narlt:r Cunrcrcncc, Declarations, n. 2. with rcspt:ct to Articles 5 anJ 
10(11), p. 30. 

12 See Final Act or the European Energ}' Charter Conrerence, Understandings, n. 7. with r~'Spect to Article 6, 
p. 27. 

13 See Article 32( I), p. 79 and Annex T, pp. 113 and 114. 
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(3) Contracting Parties with experience in applying competition rules shall give 
full consideration to providing, upon request and within available resources, 
technical assistance on the development and implementation of competition 
rules to other Contracting Parties. 

(4) Contracting Parties may co-operate in the enforcement of their competition 
rules by consulting and exchanging information. 

(5) If a Contracting Party considers that any specified anti-competitive conduct 
carried out within the Area of another Contracting Party is adversely affecting 
an important interest relevant to the purposes identified in this Article, the 
Contracting Party may notify the other Contracting Party and may request 
that its competition authorities initiate appropriate enforcement action. The 
notifying Contracting Party shall include in such notification sufficient 
information to permit the notified Contracting Party to identify the anti­
competitive conduct that is the subject of the notification and shall include 
an offer of such further information and co-operation as the notifying 
Contracting Party is able to provide. The notified Contracting Party or, as 
the case may be, the relevant competition authorities may consult with the 
competition authorities of the notifying Contracting Party and shall accord 
full consideration to the request of the notifying Contracting Party in deciding 
whether or not to initiate enforcement action with respect to the alleged anti­
competitive conduct identified in the notification. The notified Contracting 
Party shall inform the notifying Contracting Party of its decision or the 
decision of the relevant competition authorities and may if it wishes inform the 
notifying Contracting Party of the grounds for the decision. If enforcement 
action is initiated, the notified Contracting Party shall advise the notifying 
Contracting Party of its outcome and, to the extent possible, of any significant 
interim development. 14 

(6) Nothing in this Article shall require the provision of information by a 
Contracting Party contrary to its laws regarding disclosure of information, 
confidentiality or business secrecy. 

(7) The procedures set forth in paragraph (5) and Article 27(1) shall be the 
exclusive means within this Treaty of resolving any disputes that may arise over 
the implementation or interpretation of this Article. 

14 See Article 32(1 ), p. 79 :mu Annex T, pp. 113 and 119. 
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ARTICLE 7 
TRANSIT 15 

(1) Each Contracting Party shall take the necessary measures to facilitate the 
Transit of Energy Materials and Products consistent with the principle of 
freedom of transit and without distinction as to the origin, destination 
or ownership of such Energy Materials and Products or discrimination 
as to pricing on the basis of such distinctions, and without imposing any 
unreasonable delays, restrictions or charges. 

(2) Contracting Parties shall encourage relevant entities to co-operate in: 

(a) modernising Energy Transport Facilities necessary to the Transit of Energy 
Materials and Products; 

(b) the development and operation of Energy Transport Facilities serving the 
Areas of more than one Contracting Party; 

(c) measures to mitigate the effects of interruptions in the supply of Energy 
Materials and Products; 

(d) facili tating the interconnection of Energy Transport Facilities. 

(3) Each Contracting Party undertakes that its provisions relating to transport 
of Energy Materials and Products and the use of Energy Transport Facilities 
shall treat Energy Materials and Products in Transit in no less favourable a 
manner than its provisions treat such materials and products originating in or 
destined for its own Area, unless an existing international agreement provides 
otherwise. 

(4) In the event that Transit of Energy Materials and Products cannot be achieved 
on commercial terms by means of Energy Transport Facilities the Contracting 
Parties shall not place obstacles in the way of new capacity being established, 
except as may be otherwise provided in applicable legislation which is 
consistent with paragraph ( 1 ). 16 

(5) A Contracting Party through whose Area Energy Materials and Products may 
transit shall not be obliged to 

(a) permit the construction or modification of Energy Transport Facilities; or 

15 See Fin:al Act of the European Energy Ch:arter Conference, Decl:arotions, n. 3. with respect to Article 7, p. 31. 

I 6 See Article 32(1 ), p. 79 and Annex T, pp. 11 3 and I 22. 
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(b) permit new or additional Transit through existing Energy Transport 
Facilities, 

which it demonstrates to the other Contracting Parties concerned would 
endanger the security or efficiency of its energy systems, including the security 
of supply. 

Contracting Parties shall, subject to paragraphs (6) and (7), secure established 
flows of Energy Materials and Products to, from or between the Areas of other 
Contracting Parties. 

( 6) A Contracting Party through whose Area Energy Materials and Products 
transit shall not, in the event of a dispute over any matter arising from that 
Transit, interrupt or reduce, permit any entity subject to its control to interrupt 
or reduce, or require any entity subject to its jurisdiction to interrupt or reduce 
the existing flow of Energy Materials and Products prior to the conclusion of 
the dispute resolution procedures set out in paragraph (7), except where this 
is specifically provided for in a contract or other agreement governing such 
Transit or permitted in accordance with the conciliator's decision. 

(7) The following provisions shall apply to a dispute described in paragraph (6), 
but only following the exhaustion of all relevant contractual or other dispute 
resolution remedies previously agreed between the Contracting Parties party 
to the dispute or between any entity referred to in paragraph ( 6) and an entity 
of another Contracting Party party to the dispute: 

(a) A Contracting Party party to the dispute may refer it to the Secretary­
General by a notification summarizing the matters in dispute. The 
Secretary-General shall notify all Contracting Parties of any such referral. 

(b) Within 30 days of receipt of such a notification, the Secretary-General, 
in consultation with the parties to the dispute and the other Contracting 
Parties concerned, shall appoint a conciliator. Such a conciliator shall have 
experience in the matters subject to dispute and shall not be a national or 
citizen of or permanently resident in a party to the dispute or one of the 
other Contracting Parties concerned. 

(c) The conciliator shall seek the agreement of the parties to the dispute to a 
resolution thereof or upon a procedure to achieve such resolution. If 
within 90 days of his appointment he has failed to secure such agreement, 
he shall recommend a resolution to the dispute or a procedure to achieve 
such resolution and shall decide the interim tariffs and other terms and 
conditions to be observed for Transit from a date which he shall specify 
until the dispute is resolved. 

1111 
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(d)The Contracting Parties undertake to observe and ensure that the entities 
under their control or jurisdiction observe any interim decision under 
subparagraph (c) on tariffs, terms and conditions for 12 months following 
the conciliator's decision or until resolution of the dispute, whichever is 
earlier. 

(e) Notwithstanding subparagraph (b) the Secretary-General may elect not 
to appoint a conciliator if in his judgement the dispute concerns Transit 
that is or has been the subject of the dispute resolution procedures set out 
in subparagraphs (a) to (d) and those proceedings have not resulted in a 
resolution of the dispute. 

(f) The Charter Conference shall adopt standard provisions concerning the 
conduct of conciliation and the compensation of conciliators. 

(8) Nothing in this Article shall derogate from a Contracting Party's rights and 
obligations under international law including customary international law, 
existing bilateral or multilateral agreements, including rules concerning 
submarine cables and pipelines. 

(9) This Article shall not be so interpreted as to oblige any Contracting Party 
which does not have a certain type of Energy Transport Facilities used for 
Transit to take any measure under this Article with respect to that type of 
Energy Transport Facilities. Such a Contracting Party is, however, obliged to 
comply with paragraph ( 4). 

(1 0) For the purposes of this Article: 

(a) "Transit" means 

(i) the carriage through the Area of a Contracting Party, or to or from port 
facilities in its Area for loading or unloading, of Energy Materials and 
Products originating in the Area of another state and destined for the 
Area of a third state, so long as either the other state or the third state 
is a Contracting Party; or 

(ii) the carriage through the Area of a Contracting Party of Energy 
Materials and Products originating in the Area of another Contracting 
Party and destined for the Area of that other Contracting Party, unless 
the two Contracting Parties concerned decide otherwise and record 
their decision by a joint entry in Annex N. The two Contracting 
Parties may delete their listing in Annex N by delivering a joint written 
notification of their intentions to the Secretariat, which shall transmit 
that notification to all other Contracting Parties. The deletion shall 
take effect four weeks after such former notification. 
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(b) "Energy Transport Facilities" consist of high-pressure gas transmiSSIOn 
pipelines, high-voltage electricity transmission grids and lines, crude 
oil transmission pipelines, coal slurry pipelines, oil product pipelines, 
and other fixed facilities specifically for handling Energy Materials and 
Products. 

ARTICLES 
TRANSFER OF TECHNOLOGY 

( 1) The Contracting Parties agree to promote access to and transfer of energy 
technology on a commercial and non-discriminatory basis to assist effective 
trade in Energy Materials and Products and Investment and to implement 
the objectives of the Charter subject to their laws and regulations, and to the 
protection of Intellectual Property rights. 

(2) Accordingly, to the extent necessary to give effect to paragraph (1) the 
Contracting Parties shall eliminate existing and create no new obstacles to the 
transfer of technology in the field of Energy Materials and Products and related 
equipment and services, subject to non-proliferation and other international 
obligations. 

ARTICLE9 
ACCESS TO CAPITAL 17 

( 1) The Contracting Parties acknowledge the importance of open capital markets 
in encouraging the flow of capital to finance trade in Energy Materials and 
Products and for the making of and assisting with regard to Investments in 
Economic Activity in the Energy Sector in the Areas of otht!r Contracting 
Parties, particularly those with economies in transition. Each Contracting 
Party shall accordingly endeavour to promote conditions for access to its 
capital market by companies and nationals of other Contracting Parties, for 
the purpose of financing trade in Energy Materials and Products and for the 
purpose of Investment in Economic Activity in the Energy Sector in the Areas 
of those other Contracting Parties, on a basis no less favourable than that 
which it accords in like circumstances to its own companies and nationals or 
companies and nationals of any other Contracting Party or any third state, 
whichever is the most favourable. 16 

17 See Final Act of the European Energy Charter Conference, Understandings, n. 9. with rcspL>ct to Articles 9, 10 
and Part V, p. 27. 

18 See Article 32( I), p. 79 and Ann~x T, pp. 113 and 124. 

-
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-

(2) A Contracting Party may adopt and maintain programmes providing for 
access to public loans, grants, guarantees or insurance for facilitating trade 
or Investment abroad. It shall make such facilities available, consistent with 
the objectives, constraints and criteria of such programmes (including any 
objectives, constraints or criteria relating to the place of business of an 
applicant for any such facility or the place of delivery of goods or services 
supplied with the support of any such facility) for Investments in the Economic 
Activity in the Energy Sector of other Contracting Parties or for financing 
trade in Energy Materials and Products with other Contracting Parties. 

(3) Contracting Parties shall, in implementing programmes in Economic Activity 
in the Energy Sector to improve the economic stability and investment climates 
of the Contracting Parties, seek as appropriate to encourage the operations and 
take advantage of the expertise of relevant international financial institutions. 

(4) Nothing in this Article shall prevent: 

(a) financial institutions from applying their own lending or underwriting 
practices based on market principles and prudential considerations; or 

(b) a Contracting Party from taking measures: 

(i) for prudential reasons, including the protection of Investors, 
consumers, depositors, policy-holders or persons to whom a fiduciary 
duty is owed by a financial service supplier; or 

(ii) to ensure the integrity and stability of its financial system and capital 
markets. 
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PART III 
INVESTMENT PROMOTION AND PROTECTION 

ARTICLE 10 
PROMOTION, PROTECTION AND 
TREATMENT OF INVESTMENTS 19 

(1) Each Contracting Party shall, in accordance with the prov1s10ns of this 
Treaty, encourage and create stable, equitable, favourable and transparent 
conditions for Investors of other Contracting Parties to make Investments in 
its Area. Such conditions shall include a commitment to accord at all times 
to Investments of Investors of other Contracting Parties fair and equitable 
treatment. Such Investments shall also enjoy the most constant protection and 
security and no Contracting Party shall in any way impair by unreasonable 
or discriminatory measures their management, maintenance, use, enjoyment 
or disposal. In no case shall such Investments be accorded treatment less 
favourable than that required by international law, including treaty obligations. 
20 Each Contracting Party shall observe any obligations it has entered into with 
an Investor or an Investment of an Investor of any other Contracting Party. 21 

(2) Each Contracting Party shall endeavour to accord to Investors of other 
Contracting Parties, as regards the Making of Investments in its Area, the 
Treatment described in paragraph (3). 

(3) For the purposes of this Article, "Treatment" means treatment accorded by a 
Contracting Party which is no less favourable than that which it accords to its 
own Investors or to Investors of any other Contracting Party or any third state, 
whichever is the most favourable. 

( 4) A supplementary treaty shall, subject to conditions to be laid down therein, 
oblige each party thereto to accord to Investors of other partie~. a~ regards the 
Making of Investments in its Area, the Treatment described in paragraph (3). 
That treaty shall be open for signature by the states and Regional Economic 

19 See Hnal Act of the European En~rgy Charter Cunfer~ncc, Umlt:r~tanJings, n. 9. with rcspc:ct to Articll!s 9. 10 
and Part V, p. 27 :md Declarations, n. 4. wilh respect to Article 10, p. 31. 

20 See Final Act o( the Europc:m Energy Charter Conference, Understandings, n. 17. with respect to Articles 26 ami 
27, p. 28 3nd Ch3irm:m's Statement al Adoption Session on 17 December 1994, p. 157 

21 See Article 26(3)(c), p. 73; Article 27(2), p. 75 and Annex lA, p. 98. 

-
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Integration Organizations which have signed or acceded to this Treaty. 
Negotiations towards the supplementary treaty shall commence not later than 
1 January 1995, with a view to concluding it by 1 January 1998. 22 

(S) Each Contracting Party shall, as regards the Making oflnvestments in its Area, 
endeavour to: 

(a) limit to the m1mmum the exceptions to the Treatment described in 
paragraph (3); 

(b)progressively remove existing restrictions affecting Investors of other 
Contracting Parties. 

(6) (a) A Contracting Party may, as regards the Making of Investments in its Area, 
at any time declare voluntarily to the Charter Conference, through the 
Secretariat, its intention not to introduce new exceptions to the Treatment 
described in paragraph (3). 

(b)A Contracting Party may, furthermore, at any time make a voluntary 
commitment to accord to Investors of other Contracting Parties, as regards 
the Making of Investments in some or all Economic Activities in the 
Energy Sector in its Area, the Treatment described in paragraph (3). Such 
commitments shall be notified to the Secretariat and listed in Annex VC 
and sha11 be binding under this Treaty. 

(7) Each Contracting Party shall accord to Investments in its Area of Investors of 
other Contracting Parties, and their related activities including management, 
maintenance, use, enjoyment or disposal, treatment no less favourable than 
that which it accords to Investments of its own Investors or of the Investors 
of any other Contracting Party or any third state and their related activities 
including management, maintenance, use, enjoyment or disposal, whichever is 
the most favourable. n 

(8) The modalities of application of paragraph (7) in relation to programmes 
under which a Contracting Party provides grants or other financial assistance, 
or enters into contracts, for energy technology research and development. shall 
be reserved for the supplementary treaty described in paragraph (4). Each 

22 See Final Act of the European Energy Charter Conference, Understandings, n. I O. with respect to Article I 0(4), 
p. 27; n. II with resp~t to Articles 10{4) and 29(6), p. 28; fi nal Act of the European Energy Charter Conference, 
Declar.:~tlons, n. 1. With respect to Article 1(6), p. 30 and Chairman's Statement at Adoption Session on 17 
December 1994, p. 157. 

23 See Decisions with n:spect to the Energy Chilrter Treaty (Annex 2 to the Final Act of the European Unergy 
Charter Conference}, n. 2. with respect to Article 10(7), p. 135; Article 32(1), p. 79 and Annex T pp. 113 and 
126 . 

.. 
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Contracting Party shall through the Secretariat keep the Charter Conference 
informed of the modalities it applies to the programmes described in this 
paragraph. 

(9) Each state or Regional Economic Integration Organization which signs 
or accedes to this Treaty shall. on the date it signs the Treaty or deposits its 
instrument of accession, submit to the Secretariat a report summarizing alJ 
laws, regulations or other measures relevant to: 

(a) exceptions to paragraph (2); or 

(b) the programmes referred to in paragraph {8). 

A Contracting Party shall keep its report up to date by promptly submitting 
amendments to the Secretariat. The Charter Conference shall review these 
reports periodically. 

In respect of subparagraph (a) the report may designate parts of the energy 
sector in which a Contracting Party accords to Investors of other Contracting 
Parties the Treatment described in paragraph (3). 

In respect of subparagraph (b) the review by the Charter Conference may 
consider the effects of such programmes on competition and Investments. 

(10) Notwithstanding any other provision of this Article, the treatment described in 
paragraphs (3) and (7) shall not apply to the protection of Intellectual Property; 
instead, the treatment shall be as specified in the corresponding provisions 
of the applicable international agreements for the protection of Intellectual 
Property rights to which the respective Contracting Parties are parties. 

( 11) For the purposes of Article 26, the application by a Contracting Party of a 
trade-related investment measure as described in Article 5(1) and (2) to an 
Investment of an Investor of another Contracting Party existing at the time of 
such application shaH, suhject to Article 5(3) and (4), be considered a breach of 
an obligation of the former Contracting Party under this Part. 14 

(12) Each Contracting Party shall ensure that its domestic law provides effective 
means for the assertion of claims and the enforcement of rights with respect to 
Investments, investment agreements, and investment authorizations. 

24 s~ F.nal Act of tht! Europ~an tnergy Charter Conference, Dt!clanliuns, n. 2. with respect to Art1des 5 itnd 
10( II), p. 30. 

-
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ARTICLE 11 
KEY PERSONNEL 

( 1) A Contracting Party shaJI, subject to its laws and regulations relating to the 
entry, stay and work of natural persons, examine in good faith requests by 
Investors of another Contracting Party, and key personnel who are employed 
by such Investors or by Investments of such Investors, to enter and remain 
temporarily in its Area to engage in activities connected with the making or 
the development, management, maintenance, use, enjoyment or disposal 
of relevant Investments, including the provision of advice or key technical 
services. 

(2) A Contracting Party shall permit Investors of another Contracting Party which 
have Investments in its Area, and Investments of such Investors, to employ any 
key person of the Investor's or the Investment's choice regardless of nationality 
and citizenship provided that such key person has been permitted to enter, stay 
and work in the Area of the former Contracting Party and that the employment 
concerned conforms to the terms, conditions and time limits of the permission 
granted to such key person. 

ARTICLE 12 
COMPENSATION FOR LOSSES 

( 1) Except where Article 13 applies, an Investor of any Contracting Party which 
suffers a loss with respect to any Investment in the Area of another Contracting 
Party owing to war or other armed conflict, state of national emergency, civil 
disturbance, or other similar event in that Area, shall be accorded by the latter 
Contracting Party, as regards restitution, indemnification, compensation or 
other settlement, treatment which is the most favourable of that which that 
Contracting Party accords to any other Investor, whether its own Investor, the 
Investor of any other Contracting Party, or the Investor of any third state. 

(2) Without prejudice to paragraph (1), an Investor of a Contracting Party which, 
in any of the situations referred to in that paragraph, suffers a loss in the Area 
of another Contracting Party resulting from 

(a) requisitioning of its Investment or part thereof by the latter's forces or 
authorities; or 

(b) destruction of its Investment or part thertof by the latter's forces or 
authorities, which was not required by the necessity of the situation, 

shall be accorded restitution or compensation which in either case shall be 
prompt, adequate and effective. 
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ARTICLE 13 
EXPROPRIATION 

(1) Investments of Investors of a Contracting Party in the Area of any other 
Contracting Party shall not be nationalized. expropriated or subjected 
to a measure or measures having effect equivalent to nationalization or 
expropriation (hereinafter referred to as "Expropriation") except where such 
Expropriation is: 

(a) for a purpose which is in the public interest; 

(b) not discriminatory; 

(c) carried out under due process ofJaw; and 

(d)accompanicd by the payment of prompt, adequate and effective 
compensation. 

Such compensation shall amount to the fair market value of the Investment 
expropriated at the time immediately before the Expropriation or impending 
Expropriation became known in such a way as to affect the value of the 
Investment (hereinafter referred to as the "Valuation Date"). 

Such fair market value shall at the request of the Investor be expressed in a 
Freely Convertible Currency on the basis of the market rate of exchange 
existing for that currency on the Valuation Date. Compensation shall also 
include interest at a commercial rate established on a market basis from the 
date of Expropriation until the date of payment. 

(2) The Investor affected shall have a right to prompt review, under the law 
of the Contracting Party making the Expropriation, by a judicial or other 
competent and independent authority of that Contracting Party, of its case. 
of the valuation of its Investment, and of the payment of compensation, in 
accordance with the principles set out in paragraph (1). 

(3) For the avoidance of doubt, Expropriation shall include situations where a 
Contracting Party expropriates the assets of a company or enterprise in its 
Area in which an Investor of any other Contracting Party has an Investment, 
including through the ownership of shares. 
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ARTICLE 14 
TRANSFERS RELATED TO INVESTMENTS 25 

( 1) Each Contracting Party shall with respect to Investments in its Area of 
Investors of any other Contracting Party guarantee the freedom of transfer into 
and out of its Area, including the transfer of: 

(a) the initial capital plus any additional capital for the maintenance and 
development of an Investment; 

(b) Returns; 

(c) payments under a contract, including amortization of principal and accrued 
interest payments pursuant to a loan agreement; 

(d)unspent earnings 26 and other remuneration of personnel engaged from 
abroad in connection with that Investment; 

(e) proceeds from the sale or liquidation of all or any part of an Investment; 

(f) payments arising out of the settlement of a dispute; 

(g) payments of compensation pursuant to Articles 12 and 13. 

(2) Transfers under paragraph (1) shall be effected without delay and (except in 
case of a Return in kind) in a Freely Convertible Currency. 27 

(3) Transfers shall be made at the market rate of exchange existing on the date of 
transfer with respect to spot transactions in the currency to be transferred. In 
the absence of a market for foreign exchange, the rate to be used will be the 
most recent rate applied to inward investments or the most recent exchange 
rate for conversion of currencies into Special Drawing Rights, whichever is 
more favourable to the Investor. 

(4) Notwithstanding paragraphs (1) to (3), a Contracting Party may protect the 
rights of creditors, or ensure compliance with laws on the issuing, trading and 
dealing in securities and the satisfaction of judgements in civil, administrative 
and criminal adjudicatory proceedings, through the equitable, non­
discriminatory, and good faith application of its laws and regulations. 

25 See Decisions with respect to the Energy Charter Treaty (Annex 2 to the: Final Act uf the J::urupc:an J::nc:rgy 
Charter Conference), n. 3. with re);pect to Art icle 14, p. 135. 

26 Set! Article 32( I), p. 79 and Annex T. pp. 113 ;md 127. 

27 See Decisions with respect to the Energy Charter Treaty (Annex 2 to the Fin01l Act of the Europeom Energy 
Ch01rter Conference), n . 4. with respect to Article 14 (2), p. 136 . 

.. 
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(5) Notwithstanding paragraph (2), Contracting Parties which are states that 
were constituent parts of the former Union of Soviet Socialist Republics may 
provide in agreements concluded between them that transfers of payments 
shall be made in the currencies of such Contracting Parties, provided that 
such agreements do not treat Investments in their Areas of Investors of other 
Contracting Parties less favourably than either Investments of Investors of the 
Contracting Parties which have entered into such agreements or Investments 
of Investors of any third state. 28 

(6) Notwithstanding subparagraph (l)(b), a Contracting Party may restrict the 
transfer of a Return in kind in circumstances where the Contracting Party 
is permitted under Article 29(2)(a) or the GATT and Related Instruments 
to restrict or prohibit the exportation or the sale for export of the product 
constituting the Return in kind; provided that a Contracting Party shall permit 
transfers of Returns in kind to be effected as authorized or specified in an 
investment agreement, investment authorization, or other written agreement 
bet\\Teen the Contracting Party and either an Investor of another Contracting 
Party or its Investment. 

ARTICLE 15 
SUBROGATION 

(1) If a Contracting Party or its designated agency (hereinafter referred to as the 
"Indemnifying Party") makes a payment under an indemnity or guarantee 
given in respect of an Investment of an Investor (hereinafter referred to as the 
"Party Indemnified") in the Area of another Contracting Party (hereinafter 
referred to as the "Host Party"), the Host Party shall recognize: 

(a) the assignment to the Indemnifying Party of all the rights and claims in 
respect of such Investment; and 

(b) the right of the Indemnifying Party to exercise all such rights and enforce 
such claims by virtue of subrogation. 

(2) The Indemnifying Party shall be entitled in all circumstances to: 

(a) the same treatment in respect of the rights and daims acquired by it by 
virtue of the assignment referred to in paragraph ( 1 ); and 

(b) the same payments due pursuant to those rights and claims, 

as the Party Indemnified was entitled to receive by virtue of this Treaty in 
respect of the Investment concerned. 

28 See Final Act of the European Energy Charter Conf~rence, Unuer:.t:mding:., n. 12. with n:spccllu Artklc 14(5), 
p. 28. 

-
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(3) In any proceeding under Article 26, a Contracting Party shall not assert 
as a defence, counterclaim, right of set-off or for any other reason, that 
indemnification or other compensation for all or part of the alleged damages 
has been received or will be received pursuant to an insurance or guarantee 
contract. 

ARTICLE 16 
RELATION TO OTHER AGREEMENTS 19 

Where two or more Contracting Parties have entered into a prior international 
agreement, or enter into a subsequent international agreement, whose terms in 
either case concern the subject matter of Part III or V of this Treaty, 

(1) nothing in Part III or V of this Treaty shall be construed to derogate from any 
provision of such terms of the other agreement or from any right to dispute 
resolution with respect thereto under that agreement; and 

(2) nothing in such terms of the other agreement shall be construed to derogate 
from any provision of Part III or V of this Treaty or from any right to dispute 
resolution with respect thereto under this Treaty, 

where any such provision is more favourable to the Investor or Investment. 

ARTICLE 17 
NON-APPLICATION OF PART III IN CERTAIN CIRCUMSTANCES 

Each Contracting Party reserves the right to deny the advantages of this Part to: 

( 1) a legal entity if citizens or nationals of a third state own or control such entity 
and if that entity has no substantial business activities in the Area of the 
Contracting Party in which it is organized; or 

(2) an Investment, if the denying Contracting Party establishes that such 
Investment is an Investment of an Investor of a third state with or as to which 
the denying Contracting Party: 

(a) does not maintain a diplomatic relationship; or 

(b) adopts or maintains measures that: 

(i) prohibit transactions with Investors of that state; or 

29 Sec Decisions with respect to the Energy Charter Tn:·aty (Annex 2 to the final Act of the Europc<~n I:nergy 
Charter Conference), n. I. with respect to the Treaty as a whole, p. 135 and n. 3. with respect to Article 14. 
p. 135 . 

.. 



Case 1:19-cv-09153 Document 1-1 Filed 10/02/19 Page 217 of 415 
!FILED: NEW YORK COUNTY CLERK OS/16/2019 05:56 PMJ INDEX NO. 654707/2019 
NYSCEF DOC. NO. 5 RECEIVED NYSCEF : 08/16/2019 

(ii) would be violated or circumvented if the benefits of this Part were 
accorded to Investors of that state or to their Investments. 

-
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PART IV 
MISCELLANEOUS PROVISIONS 

ARTICLE 18 
SOVEREIGNTY OVER ENERGY RESOURCES 

( 1) The Contracting Parties recognize state sovereignty and sovereign rights over 
energy resources. They reaffirm that these must be exercised in accordance 
with and subject to the rules of international law. 

(2) Without affecting the objectives of promoting access to energy resources, and 
exploration and development thereof on a commercial basis, the Treaty shall 
in no way prejudice the rules in Contracting Parties governing the system of 
property ownership of energy resources. 30 

(3) Each state continues to hold in particular the rights to decide the geographical 
areas within its Area to be made available for exploration and development of 
its energy resources, the optimalization of their recovery and the rate at which 
they may be depleted or otherwise exploited, to specify and enjoy any taxes, 
royalties or other financial payments payable by virtue of such exploration 
and exploitation, and to regulate the environmental and safety aspects of such 
exploration, development and reclamation within its Area, and to participate 
in such exploration and exploitation, inter alia, through direct participation by 
the government or through state enterprises. 

(4) The Contracting Parties undertake to facilitate access to energy resources, inter 
alia, by allocating in a non-discriminatory manner on the basis of published 
criteria authorizations, licences, concessions and contracts to prospect and 
explore for or to exploit or extract energy resources. 

ARTICLE 19 
ENVIRONMENTAL ASPECTS 

(1) In pursuit of sustainable development and taking into account its obligations 
under those international agreements concerning the environment to which it 
is party, each Contracting Party shall strive to minimize in an economically 
efficient manner harmful Environmental Impacts occurring either within or 
outside its Area from all operations within the Energy Cycle in its Area, taking 
proper account of safety. In doing so each Contracting Party shall act in a 
Cost-Effective manner. In its policies and actions each Contracting Party shall 

30 See Finill Act of the European Energy Charier Conf~r~nc~. Decluations, n. V .• p. 30 and Ch3irman's Statement 
at Adoption Session on 17 December 1994, p. 157. 

-
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strive to take precautionary measures to prevent or minimize environmental 
degradation. The Contracting Parties agree that the polluter in the Areas of 
Contracting Parties, should, in principle, bear the cost of pollution, including 
transboundary pollution, with due regard to the public interest and without 
distorting Investment in the Energy Cyde or international trade. Contracting 
Parties shall accordingly: 

(a) take account of environmental considerations throughout the formulation 
and implementation of their energy policies; 

(b) promote market-oriented price formation and a fuller reflection of 
environmental costs and benefits throughout the Energy Cycle; 

(c) having regard to Article 34(4), encourage co-operation in the attainment 
of the environmental objectives of the Charter and co-operation in the 
field of international environmental standards for the Energy Cycle, taking 
into account differences in adverse effects and abatement costs between 
Contracting Parties; 

(d)have particular regard to Improving Energy Efficiency, to developing and 
using renewable energy sources, to promoting the use of cleaner fuels and 
to employing technologies and technological means that reduce pollution; 

{e) promote the collection and sharing among Contracting Parties of 
information on environmentally sound and economically efficient energy 
policies and Cost-Effective practices and technologies; 

(f) promote public awareness of the Environmental Impacts of energy systems, 
of the scope for the prevention or abatement of their adverse Environmental 
Impacts, and of the costs associated with various prevention or abatement 
measures; 

(g) promote and co-operate in the research, development and application of 
energy dlicit!nl and ~::nvironmentally sound technologies, practices and 
processes which will minimize harmful Environmental Impacts of all 
aspects of the Energy Cycle in an economically efficient manner; 

(h)encourage favourable conditions for the transfer and dissemination of 
such technologies consistent with the adequate and effective protection of 
Intellectual Property rights; 

(i) promote the transparent assessment at an early stage and prior to decision, 
and subsequent monitoring, of Environmental Impacts of environmentally 
significant energy investment projects; 31 

31 See Final Act of the European Energy Chart~r Conferenc~. UmlcrslanJiny~. n. 13. with rcspc<:t tu Art ide 19( l )(i), 
p. 28. 

.. 
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(j) promote international awareness and information exchange on Contracting 
Parties' relevant environmental programmes and standards and on the 
implementation of those programmes and standards; 

(k) participate, upon request, and within their available resources, in 
the development and implementation of appropriate environmental 
programmes in the Contracting Parties. 

(2) At the request of one or more Contracting Parties, disputes concerning the 
application or interpretation of provisions of this Article shall, to the extent 
that arrangements for the consideration of such disputes do not exist in other 
appropriate international fora, be reviewed by the Charter Conference aiming 
at a solution. 

(3) For the purposes of this Article: 

(a) "Energy Cycle'' means the entire energy chain, including activities related 
to prospecting for, exploration, production, conversion, storage, transport, 
distribution and consumption of the various forms of energy, and the 
treatment and disposal of wastes, as well as the decommissioning, cessation 
or closure of these activities, minimizing harmful Environmental Impacts; 

(b)"Environmental Impact" means any effect caused by a given activity on 
the environment, including human health and safety, flora, fauna, soil, 
air, water, climate, landscape and historical monuments or other physical 
structures or the interactions among these factors; it also includes effects on 
cultural heritage or socio-economic conditions resulting from alterations to 
those factors; 

(c) "Improving Energy Efficiency" means acting to maintain the same unit of 
output (of a good or service) without reducing the quality or performance 
of the output, while reducing the amount of energy required to produce 
that output; 

(d)"Cost-Effective" means to achieve a defined objective at the lowest cost or 
to achieve the greatest benefit at a given cost. 

ARTICLE20 
TRANSPARENCY 

( 1) Laws, regulations, judicial decisions and administrative rulings of general 
application which affect trade in Energy Materials and Products are, in 
accordance with Article 29(2)(a), among the measures subject to the 
transparency disciplines of the GATT and relevant Related Instruments . 
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(2) Laws, regulations, judicial decisions and administrative rulings of general 
application made effective by any Contracting Party, and agreements in force 
between Contracting Parties, which affect other matters covered by this Treaty 
shall also be published promptly in such a manner as to enable Contracting 
Parties and Investors to become acquainted with them. The provisions of this 
paragraph shall not require any Contracting Party to disclose confidential 
information which would impede law enforcement or otherwise be contrary 
to the public interest or would prejudice the legitimate commercial interests of 
any Investor. 

(3) Each Contracting Party shall designate one or more enquiry points to which 
requests for information about the above mentioned laws, regulations, judicial 
decisions and administrative rulings may be addressed and shall communicate 
promptly such designation to the Secretariat which shall make it available on 
request. 32 

ARTICLE21 
TAXATION 

( 1) Except as otherwise provided in this Article, nothing in this Treaty shall 
create rights or impose obligations with respect to Taxation Measures of the 
Contracting Parties. In the event of any inconsistency between this Article and 
any other provision of the Treaty, this Article shall prevail to the extent of the 
inconsistency. 

(2) Article 7(3) shall apply to Taxation Measures other than those on income or on 
capital, except that such provision shall not apply to: 

(a) an advantage accorded by a Contracting Party pursuant to the tax 
provisions of any convention, agreement or arrangement described in 
subparagraph (7)(a)(ii); or 

(b) any Taxation Measure aimed at ensuring the effective collection of taxes, 
except where the measure of a Contracting Party arbitrarily discriminates 
against Energy Materials and Products originating in, or destined for the 
Area of another Contracting Party or arbitrarily restricts benefits accorded 
under Article 7(3). 

32 See Article 32(1}, p. 79 and Annex T. pp. 113 and 128. 
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(3) Article 10(2) and (7) shall apply to Taxation Measures of the Contracting 
Parties other than those on income or on capital, except that such provisions 
shall not apply to: 

(a) impose most favoured nation obligations with respect to advantages 
accorded by a Contracting Party pursuant to the tax provisions of any 
convention, agreement or arrangement described in subparagraph (7)(a)(ii) 
or resulting from membership of any Regional Economic Integration 
Organization; or 

(b) any Taxation Measure aimed at ensuring the effective collection of taxes, 
except where the measure arbitrarily discriminates against an Investor of 
another Contracting Party or arbitrarily restricts benefits accorded under 
the Investment provisions of this Treaty. 

(4) Article 29(2) to (6) shall apply to Taxation Measures other than those on 
income or on capital. 

(5) (a) Article 13 shall apply to taxes. 

(b)Whenever an issue arises under Article 13, to the extent it pertains to 
whether a tax constitutes an expropriation or whether a tax alleged to 
constitute an expropriation is discriminatory, the following provisions shall 
apply: 

(i) The Investor or the Contracting Party alleging expropriation shall refer 
the issue of whether the tax is an expropriation or whether the tax is 
discriminatory to the relevant Competent Tax Authority. Failing such 
referral by the Investor or the Contracting Party, bodies called upon 
to settle disputes pursuant to Article 26(2)(c) or 27(2) shall make a 
referral to the relevant Competent Tax Authorities; 

(ii) The Competent Tax Authorities shall, within a period of six months 
of such referral, strive to resolve the issues so referred. Where non­
discrimination issues are concerned, the Competent Tax Authorities 
shall apply the non-discrimination provisions of the relevant tax 
convention or, if there is no non-discrimination provision in the 
relevant tax convention applicable to the tax or no such tax convention 
is in force between the Contracting Parties concerned, they shall apply 
the non-discrimination principles under the Model Tax Convention on 
Income and Capital of the Organisation for Economic Co-operation 
and Development; 

(iii) Bodies called upon to settle disputes pursuant to Article 26(2)(c) 
or 27(2} may take into account any conclusions arrived at by 
the Competent Tax Authorities regarding whether the tax is an 
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expropriation. Such bodies shall take into account any conclusions 
arrived at within the six-month period prescribed in subparagraph 
(b)(ii) by the Competent Tax Authorities regarding whether the 
tax is discriminatory. Such bodies may also take into account any 
conclusions arrived at by the Competent Tax Authorities after the 
expiry of the six-month period; 

(iv) Under no circumstances shall involvement of the Competent Tax 
Authorities, beyond the end of the six-month period referred to in 
subparagraph (b)(ii), lead to a delay of proceedings under Articles 26 
and 27. 

(6) For the avoidance of doubt, Article 14 shall not limit the right of a Contracting 
Party to impose or collect a tax by withholding or other means. 

(7) For the purposes of this Article: 

(a) The term "Taxation Measure" includes: 

(i) any provision relating to taxes of the domestic law of the Contracting 
Party or of a political subdivision thereof or a local authority therein; 
and 

(ii) any provision relating to taxes of any convention for the avoidance of 
double taxation or of any other international agreement or arrangement 
by which the Contracting Party is bound. 

(b) There shall be regarded as taxes on income or on capital all taxes imposed 
on total income, . on total capital or on elements of income or of capital, 
including taxes on gains from the alienation of property, taxes on estates, 
inheritances and gifts, or substantially similar taxes, taxes on the total 
amounts of wages or salaries paid by enterprises, as well as taxes on capital 
appreciation. 

(c) A "Competent Tax Authority" means the competent authority pursuant to 
a double taxation agreement in force between the Contracting Parties or, 
when no such agreement is in force, the minister or ministry responsible 
for taxes or their authorized representatives. 

(d)For the avoidance of doubt, the terms "tax provisions" and "taxes" do not 
include customs duties. 
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ARTICLE22 
STATE AND PRIVILEGED ENTERPRISES 33 

( 1) Each Contracting Party shall ensure that any state enterprise which it maintains 
or establishes shall conduct its activities in relation to the sale or provision of 
goods and services in its Area in a manner consistent with the Contracting 
Party's obligations under Part III of this Treaty. 34 

(2) No Contracting Party shall encourage or require such a state enterprise to 
conduct its activities in its Area in a manner inconsistent with the Contracting 
Party's obligations under other provisions of this Treaty. 

(3) Each Contracting Party shall ensure that if it establishes or maintains an entity 
and entrusts the entity with regulatory, administrative or other governmental 
authority, such entity shall exercise that authority in a manner consistent with 
the Contracting Party's obligations under this Treaty. 35 

{4) No Contracting Party shall encourage or require any entity to which it grants 
exclusive or special privileges to conduct its activities in its Area in a manner 
inconsistent with the Contracting Party's obligations under this Treaty. 

(5) For the purposes of this Article, "entity" includes any enterprise, agency or 
other organization or individual. 

ARTICLE23 
OBSERVANCE BY SUB-NATIONAL AUTHORITIES 36 

( 1) Each Contracting Party is fully responsible under this Treaty for the observance 
of all provisions of the Treaty, and shall take such reasonable measures as may 
be available to it to ensure such observance by regional and local governments 
and authorities within its Area. 

(2) The dispute settlement provisions in Parts II, IV and V of this Treaty may be 
invoked in respect of measures affecting the observance of the Treaty by a 
Contracting Party which have been taken by regional or local governments or 
authorities within the Area of the Contracting Party. 

33 See Finn! Act of the European Energy Charter Conference, Understandings, n. 14. with respect to Articles 22 and 
23, p. 21! and note 44, p. 77. 

34 S!!t: Article 32(1 ), p. 79. 

35 See Article 32( I), p. 79 and Annex T, pp. 113 and 130. 

36 See Final Act of the European Energy Chouter Conference. Understandings, n. 14. with respe<:tlo Articles 22 and 
23, p. 28 and note 44, p. n. 

.. 
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ARTICLE24 
EXCEPTIONS 37 

RECEIVED NYSCEF: 08/16/2019 

(l) This Article shall not apply to Articles 12, 13 and 29. 

(2) The provisions of this Treaty other than 

(a) those referred to in paragraph (1); and 

(b) with respect to subparagraph (i). Part III of the Treaty 

shall not preclude any Contracting Party from adopting or enforcing any 
measure 

(i) necessary to protect human, animal or plant life or health; 

(ii) essential to the acquisition or distribution of Energy Materials and 
Products in conditions of short supply arising from causes outside the 
control of that Contracting Party, provided that any such measure shaH 
be consistent with the principles that 

(A} all other Contracting Parties are entitled to an equitable share of 
the international supply of such Energy Materials and Products; 
and 

(B) any such measure that is inconsistent with this Treaty shall be 
discontinued as soon as the conditions giving rise to it have ceased 
to exist; or 

(iii) designed to benefit Investors who are aboriginal people or socially or 
economically disadvantaged individuals or groups or their Investments 
and notified to the Secretariat as such, provided that such measure 

(A) has no significant impact on that Contracting Party's economy; 
and 

(B) does not discriminate between Investors of any other Contracting 
Party and Investors of that Contracting Party not included among 
those for whom the measure is intended, 

provided that no such measure shall constitute a disguised restriction 
on Economic Activity in the Energy Sector, or arbitrary or unjustifiable 
discrimination between Contracting Parties or between Investors or other 
interested persons of Contracting Parties. Such measures shall be duly 

37 See f-inill Act of the European Energy Charter Conference, Understandings, n. IS. with respect to Article 24, 
p. 2tland note 44, p. 77. 

.. 
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motivated and shall not nullify or impair any benefit one or more other 
Contracting Parties may reasonably expect under this Treaty to an extent 
greater than is strictly necessary to the stated end. 

( 3) The provisions of this Treaty other than those referred to in paragraph ( 1) shall 
not be construed to prevent any Contracting Party from taking any measure 
which it considers necessary: 

(a) for the protection of its essential security interests including those 

(i) relating to the supply of Energy Materials and Products to a military 
establishment; or 

(ii) taken in time of war, armed conflict or other emergency in 
international relations; 

(b) relating to the implementation of national policies respecting the non­
proliferation of nuclear weapons or other nuclear explosive devices or 
needed to fulfil its obligations under the Treaty on the Non-Proliferation of 
Nuclear Weapons, the Nuclear Suppliers Guidelines, and other international 
nuclear non-proliferation obligations or understandings; or 

(c) for the maintenance of public order. 

Such measure shall not constitute a disguised restriction on Transit. 

( 4) The provisions of this Treaty which accord most favoured nation treatment 
shall not oblige any Contracting Party to extend to the Investors of any other 
Contracting Party any preferential treatment: 

(a) resulting from its membership of a free-trade area or customs union 38; or 

(b) which is accorded by a bilateral or multilateral agreement concerning 
economic co-operation between states that were constituent parts of the 
former Union of Soviet Socialist Republics pending the establishment of 
their mutual economic relations on a definitive basis. 

38 See Decisions with respect to the Energy Charter Treaty (Annex 2 to the Final Act of the Europeiln Energy 
Chilrter Conference), n . 5. with respect to Articles 24(4)(<~) and 25, p. 137 and note 6, p. 42. 

-
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ARTICLE25 
ECONOMIC INTEGRATION AGREEMENTS 39 

(1) 1he provisions of this Treaty shall not be so construed as to oblige a 
Contracting Party which is party to an Economic Integration Agreement 
(hereinafter referred to as "E~') to extend, by means of most favoured nation 
treatment, to another Contracting Party which is not a party to that EIA. any 
preferential treatment applicable between the parties to that EIA as a result of 
their being parties thereto. 

{2) For the purposes of paragraph (1 ), ''EIX' means an agreement substantially 
liberalizing, inter alia, trade and investment, by providing for the absence 
or elimination of substantially all discrimination between or among parties 
thereto through the elimination of existing discriminatory measures and/or 
the prohibition of new or more discriminatory measures, either at the entry 
into force of that agreement or on the basis of a reasonable time frame. 

(3) This Article shall not affect the application of the GATT and Related 
Instruments according to Article 29. 

39 See Final Act of the European Energy Charter Conference. Declarations. n. 5. with respect to Article 25. p. 32 
and Decisions with respect to the Ener{,'}' Charter Treaty (Annex 2 to the Final Act of the European Encryy 
Charter Conference), n. 5. with respect to Article 24(4)(a) and 25, p. 137 and note 6, p. 42. 
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DISPUTE SETTLEMENT 40 

ARTICLE26 
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SETTLEMENT OF DISPUTES BETWEEN AN 
INVESTOR AND A CONTRACTING PARTY 4 t 

( 1) Disputes between a Contracting Party and an Investor of another Contracting 
Party relating to an Investment of the latter in the Area of the former, which 
concern an alleged breach of an obligation of the former under Part III shall, if 
possible, be settled amicably. 

(2) If such disputes can not be settled according to the provisions of paragraph (1) 
within a period of three months from the date on which either party to the 
dispute requested amicable settlement, the Investor party to the dispute may 
choose to submit it for resolution: 

(a) to the courts or administrative tribunals of the Contracting Party party to 
the dispute; ~2 

(b) in accordance with any applicable, previously agreed dispute settlement 
procedure; or 

(c) in accordance with the following paragraphs of this Article. 

(3) (a) Subject only to subparagraphs (b) and (c), each Contracting Party 
hereby gives its unconditional consent to the submission of a dispute to 
international arbitration or conciliation in accordance with the provisions 
of this Article. 

(b)(i) The Contracting Parties listed in Annex ID do not give such 
unconditional consent where the Investor has previously submitted the 
dispute under subparagraph (2)(a) or (b). 

(ii) For the sake of transparency, each Contracting Party that is listed in 
Annex ID shall provide a written statement of its policies, practices 
and conditions in this regard to the Secretariat no later than the date of 

40 s~~ Dc:cisiuns with respect to th~ Energy Chart~r Tr~aty (Ann~x 2 to the Final Act uf the Eurup~an Em:rgy 
Charter Conference), n. 1. with respect to the Trt':lty :a a whole, p. 135 and Final Act of the European Energy 
Charter Cunfmmce, Und~rstandings, n. 9. with respect to Articles 9, I U anc.l l'arl V, p. 27. 

41 See Final Act of the European Energy Charter Conference, Understandings, n. 17. with respect to Articles 26 and 
27, p. 28. 

42 See Final Act of th~ European Energy Charter Conference, Understandings, n. 16. with respect to Article 
26(2)(a), p. 28. 

-
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the deposit of its instrument of ratification, acceptance or approval in 
accordance with Article 39 or the deposit of its instrument of accession 
in accordance with Article 41. 

(c) A Contracting Party listed in Annex lA does not give such unconditional 
consent with respect to a dispute arising under the last sentence of Article 
10(1). 

( 4) In the event that an Investor chooses to submit the dispute for resolution under 
subparagraph (2)(c). the Investor shall further provide its consent in writing 
for the dispute to be submitted to: 

(a) (i) The International Centre for Settlement of Investment Disputes, 
established pursuant to the Convention on the Settlement of 
Investment Disputes between States and Nationals of other States 
opened for signature at Washington, 18 March 1965 (hereinafter 
referred to as the "ICSID Convention'), if the Contracting Party of the 
Investor and the Contracting Party party to the dispute are both parties 
to the ICSID Convention; or 

(ii) The International Centre for Settlement of Investment Disputes, 
established pursuant to the Convention referred to in subparagraph 
(a)(i), under the rules governing the Additional Facility for the 
Administration of Proceedings by the Secretariat of the Centre 
(hereinafter referred to as the "Additional Facility Rules"). if the 
Contracting Party of the Investor or the Contracting Party party to the 
dispute, but not both, is a party to the ICSID Convention; 

(b)a sole arbitrator or ad hoc arbitration tribunal established under the 
Arbitration Rules of the United Nations Commission on International 
Trade Law (hereinafter referred to as "UNCITRAI:'); or 

(c) an arbitral proceeding under the Arbitration Institute of the Stockholm 
Chamber of Commerce. 

(5) (a) The consent given in paragraph (3) together with the written consent of the 
Investor given pursuant to paragraph ( 4) shall be considered to satisfy the 
requirement for: 

(i) written consent of the parties to a dispute for purposes of Chapter II 
of the ICSID Convention and for purposes of the Additional Facility 
Rules; 
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(ii) an "agreement in writing" for purposes of article II of the United 
Nations Convention on the Recognition and Enforcement of Foreign 
Arbitral Awards, done at New York, 10 June 1958 (hereinafter referred 
to as the "New York Convention"); and 

(iii) "the parties to a contract [to] have agreed in writing" for the purposes 
of article 1 of the UNCITRAL Arbitration Rules. 

(b) Any arbitration under this Article shall at the request of any party to the 
dispute be held in a state that is a party to the New York Convention. 
Claims submitted to arbitration hereunder shall be considered to arise out 
of a commercial relationship or transaction for the purposes of article I of 
that Convention. 

(6) A tribunal established under paragraph (4) shall decide the issues in dispute in 
accordance with this Treaty and applicable rules and principles of international 
law. 

(7) An Investor other than a natural person which has the nationality of a 
Contracting Party party to the dispute on the date of the consent in writing 
referred to in paragraph (4) and which, before a dispute between it and that 
Contracting Party arises, is controlled by Investors of another Contracting 
Party, shall for the purpose of article 25(2)(b) of the ICSID Convention be 
treated as a "national of another Contracting State" and shall for the purpose of 
article 1(6) of the Additional Facility Rules be treated as a "national of another 
State'~ 

(8) The awards of arbitration, which may include an award of interest, shall be 
final and binding upon the parties to the dispute. An award of arbitration 
concerning a measure of a sub-national government or authority of the 
disputing Contracting Party shall provide that the Contracting Party may pay 
monetary damages in lieu of any other remedy granted. Each Contracting 
Party shall carry out without delay any such award and shall make provision 
for the effective enforcement in its Area of such awards. 

ARTICLE27 
SETTLEMENT OF DISPUTES BETWEEN CONTRACTING PARTIES 43 

( l) Contracting Parties shall endeavour to settle disputes concerning the 
application or interpretation of this Treaty through diplomatic channels. 

43 See Fin~ I Act of the European Energy Cho:~rter Conference , Understandings, n. 17. with respect to Articles 26 and 
27, p. 28 and Arlicle 28, p. 76 

-
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(2) If a dispute has not been settled in accordance with paragraph (1) within 
a reasonable period of time, either party thereto may, except as otherwise 
provided in this Treaty or agreed in writing by the Contracting Parties, and 
except as concerns the application or interpretation of Article 6 or Article 19 
or, for Contracting Parties listed in Annex lA, the last sentence of Article 1 0{ 1 ), 
upon written notice to the other party to the dispute submit the matter to an 
ad hoc tribunal under this Article. 

(3) Such an ad hoc arbitral tribunal shall be constituted as follows: 

(a) The Contracting Party instituting the proceedings shall appoint one 
member of the tribunal and inform the other Contracting Party to the 
dispute of its appointment within 30 days of receipt of the notice referred to 
in paragraph (2) by the other Contracting Party; 

(b) Within 60 days of the receipt of the written notice referred to in paragraph 
(2), the other Contracting Party party to the dispute shall appoint one 
member. If the appointment is not made within the time limit prescribed, 
the Contracting Party having instituted the proceedings may, within 90 
days of the receipt of the written notice referred to in paragraph (2), request 
that the appointment be made in accordance with subparagraph (d); 

{c) A third member, who may not be a national or citizen of a Contracting 
Party party to the dispute, shall be appointed by the Contracting Parties 
parties to the dispute. That member shall be the President of the tribunal. 
If, within 150 days of the receipt of the notice referred to in paragraph (2), 
the Contracting Parties are unable to agree on the appointment of a third 
member, that appointment shall be made, in accordance with subparagraph 
(d), at the request of either Contracting Party submitted within 180 days of 
the receipt of that notice; 

(d)Appointments requested to be made in accordance with this paragraph 
shall be made by the Secretary-General of the Permanent Court of 
International Arbitration within 30 days of the receipt of a request to do 
so. If the Secretary-General is prevented from discharging this task, the 
appointments shall be made by the First Secretary of the Bureau. If the 
latter, in turn, is prevented from discharging this task, the appointments 
shall be made by the most senior Deputy; 

(e) Appointments made in accordance with subparagraphs (a) to (d) shall 
be made with regard to the qualifications and experience, particularly in 
matters covered by this Treaty, of the members to be appointed; 
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(f) In the absence of an agreement to the contrary between the Contracting 
Parties, the Arbitration Rules of UNCITRAL shall govern, except to the 
extent modified by the Contracting Parties parties to the dispute or by the 
arbitrators. The tribunal shall take its decisions by a majority vote of its 
members; 

(g) The tribunal shall decide the dispute in accordance with this Treaty and 
applicable rules and principles of international law; 

(h)The arbitral award shall be final and binding upon the Contracting Parties 
parties to the dispute; 

(i) Where, in making an award, a tribunal finds that a measure of a regional or 
local government or authority within the Area of a Contracting Party listed 
in Part I of Annex P is not in conformity with this Treaty, either party to the 
dispute may invoke the provisions of Part II of Annex P; 

(j) The expenses of the tribunal, including the remuneration of its members, 
shall be borne in equal shares by the Contracting Parties parties to the 
dispute. The tribunal may, however, at its discretion direct that a higher 
proportion of the costs be paid by one of the Contracting Parties parties to 
the dispute; 

(k) Unless the Contracting Parties parties to the dispute agree otherwise, the 
tribunal shall sit in The Hague, and use the premises and facili ties of the 
Permanent Court of Arbitration; 

(I) A copy of the award shall be deposited with the Secretariat which shall 
make it generally available. 

ARTICLE28 
NON-APPLICATION OF ARTICLE 27 TO CERTAIN DISPUTES 

A dispute between Contracting Parties with respect to the application or 
interpretation of Article 5 or 29 shall not be settled under Article 27 unless the 
Contracting Parties parties to the dispute so agree. 
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PART VI 
TRANSITIONAL PROVISIONS 

ARTICLE29 
INTERIM PROVISIONS ON TRADE-RELATED MATTERS 44 

( 1) The provisions of this Article shall apply to trade in Energy Materials and 
Products while any Contracting Party is not a party to the GATT and Related 
Instruments. 

(2) (a) Trade in Energy Materials and Products between Contracting Parties 
at least one of which is not a party to the GATT or a relevant Related 
Instrument shall be governed, subject to subparagraphs (b) and (c) and 
to the exceptions and rules provided for in Annex G, by the provisions 
of GATT 1947 and Related Instruments, as applied on 1 March 1994 and 
practised with regard to Energy Materials and Products by parties to GATT 
1947 among themselves, as if all Contracting Parties were parties to GATT 
1947 and Related Instruments. 45 

(b) Such trade of a Contracting Party which is a state that was a constituent 
part of the former Union of Soviet Socialist Republics may instead be 
governed, subject to the provisions of Annex TFU, by an agreement 
between two or more such states, until 1 December 1999 or the admission 
of that Contracting Party to the GAT1~ whichever is the earlier. 

(c) As concerns trade between any two parties to the GATT, subparagraph (a) 
shall not apply if either of those parties is not a party to GATT 1947. 

(3) Each signatory to this Treaty, and each state or Regional Economic Integration 
Organization acceding to this Treaty, shall on the date of its signature or of 
its deposit of its instrument of accession provide to the Secretariat a list of 
all tariff rates and other charges levied on Energy Materials and Products at 
the time of importation or exportation, notifying the level of such rates and 
charges applied on such date of signature or deposit. Any changes to such 
rates or other charges shall be notified to the Secretariat, which shall inform 
the Contracting Parties of such changes. 

44 See Final Acl of the European Energy Charter Conference, Understandings, n. 14. wilh respeclto Articles 22 and 
23, p. 28; 15. wilh respect lo Article 24. p. 28 and Article 28, p. 76. 

45 See Final Acl of the European Energy Charter Conference. Understandings, n. 18. with respect to Article 
29(2}(a), p. 29 and Chairman·s Statement at Adoption Session on 17 December 1994, p. 157. 
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(4) Each Contracting Party shall endeavour not to increase any tariff rate or other 
charge levied at the time of importation or exportation: 

(a) in the case of the importation of Energy Materials and Products described 
in Part I of the Schedule relating to the Contracting Party referred to 
in article II of the GATT, above the level set forth in that Schedule. if the 
Contracting Party is a party to the GATT; 

(b)in the case of the exportation of Energy Materials and Products, and that of 
their importation if the Contracting Party is not a party to the GATT, above 
the level most recently notified to the Secretariat, except as permitted by the 
provisions made applicable by subparagraph (2)(a). 

(5) A Contracting Party may increase such tariff rate or other charge above the 
level referred to in paragraph ( 4) only if: 

(a) in the case of a rate or other charge levied at the time of importation, such 
action is not inconsistent with the applicable provisions of the GATT 
other than those provisions of GATT 1947 and Related Instruments listed 
in Annex G and the corresponding provisions of GATT 1994 and Related 
Instruments; or 

(b) it has, to the fullest extent practicable under its legislative procedures, 
notified the Secretariat of its proposal for such an increase, given other 
interested Contracting Parties reasonable opportunity for consultation with 
respect to its proposal, and accorded consideration to any representations 
from such Contracting Parties. 

(6) Signatories undertake to commence negotiations not later than 1 January 
1995 with a view to concluding by 1 January 1998, as appropriate in the light 
of any developments in the world trading system, a text of an amendment to 
this Treaty which shall, subject to conditions to be laid down therein, commit 
each Contracting Party not to increase such tariffs or charges beyond the level 
prescribed under that amendment. 46 

(7) ANNEX D shall apply to disputes regarding compliance with provisions 
applicable to trade under this Article and, unless both Contracting Parties 
agree otherwise, to disputes regarding compliance with Article 5 between 
Contracting Parties at least one of which is not a party to the GATT. except 
that Annex D shall not apply to any dispute between Contracting Parties, the 
substance of which arises under an agreement that: 

(a) has been notified in accordance with and meets the other requirements of 
subparagraph (2)(b) and Annex TFU; or 

46 See Final Act of the European Energy Charter Conference, Underst:mdings, n. II . wilh respect to Article 10(4) 
and 29(6), p. 28. 

-
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(b)establishes a free-trade area or a customs union as described in article 
XXIV of the GATT. 

ARTICLE30 
DEVELOPMENTS IN INTERNATIONAL 

TRADING ARRANGEMENTS 

Contracting Parties undertake that in the light of the results of the Uruguay Round 
of Multilateral Trade Negotiations embodied principally in the Final Act thereof 
done at Marrakesh, 15 April 1994, they will commence consideration not later than 
1 July 1995 or the entry into force of this Treaty, whichever is the later, of appropriate 
amendments to this Treaty with a view to the adoption of any such amendments by 
the Charter Conference. 

ARTICLE31 
ENERGY-RELATED EQUIPMENT 

The provisional Charter Conference shall at its first meeting commence examination 
of the inclusion of energy-related equipment in the trade provisions of this Treaty. 

ARTICLE32 
TRANSITIONAL ARRANGEMENTS 

( 1) In recognition of the need for time to adapt to the requirements of a market 
economy, a Contracting Party listed in Annex T may temporarily suspend full 
compliance with its obligations under one or more of the following provisions 
of this Treaty, subject to the conditions in paragraphs (3) to (6): 

Article 6(2) and (S) 47 

Article 7( 4) 411 

Article 9(1) 49 

Article 1 0(7) specific measures 50 

Article 14(l)(d) related only to transfer of unspent earnings 51 

47 "Competition"; p. 46. 

48 "Transit"; p. 48. 

49 "Acct:ss to Capital'"; p. 51. 

'5() "Promotion, Prott:ction, and Trulmt:nl oflnvestments"; p <;1 

51 "Transfers Related lo lnvcstmcnls"; p. 58. 

-
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Article 20(3) 52 

Article 22(1) and (3) 53 

(2) Other Contracting Parties shall assist any Contracting Party which has 
suspended full compliance under paragraph ( 1) to achieve the conditions 
under which such suspension can be terminated. This assistance may be 
given in whatever form the other Contracting Parties consider most effective 
to respond to the needs notified under subparagraph (4)(c) including, where 
appropriate, through bilateral or multilateral arrangements. 

(3) The applicable provisions, the stages towards full implementation of each, 
the measures to be taken and the date or, exceptionally, contingent event, by 
which each stage shall be completed and measure taken are listed in Annex 
T for each Contracting Party claiming transitional arrangements. Each such 
Contracting Party shall take the measure listed by the date indicated for 
the relevant provision and stage as set out in Annex T. Contracting Parties 
which have temporarily suspended full compliance under paragraph (1) 
undertake to comply fully with the relevant obligations by 1 July 2001. Should 
a Contracting Party find it necessary, due to exceptional circumstances, to 
request that the period of such temporary suspension be extended or that any 
further temporary suspension not previously listed in Annex T be introduced, 
the decision on a request to amend Annex T shall be made by the Charter 
Conference. 

(4) A Contracting Party which has invoked transitional arrangements shall notify 
the Secretariat no less often than once every 12 months: 

(a) of the implementation of any measures listed in its Annex T and of its 
general progress to full compliance; 

(b)of the progress it expects to make during the next 12 months towards 
full compliance with its obligations, of any problem it foresees and of its 
proposals for dealing with that problem; 

(c) of the need for technical assistance to facilitate completion of the stages set 
out in Annex T as necessary for the full implementation of this Treaty, or to 
deal with any problem notified pursuant to subparagraph (b) as well as to 
promote other necessary market-oriented reforms and modernization of its 
energy sector; 

(d) of any possible need to make a request of the kind referred to in paragraph 
(3). 

52 ·Transparency~; p. 64. 

53 MState and Privileged Enterprisesft; p. 68. 
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(5) The Secretariat shall: 

(a) circulate to all Contracting Parties the notifications referred to in paragraph 
(4}; 

(b)circulate and actively promote, relying where appropriate on arrangements 
existing within other international organizations, the matching of needs 
for and offers of technical assistance referred to in paragraph (2) and 
subparagraph (4)(c); 

(c) circulate to all Contracting Parties at the end of each six month period a 
summary of any notifications made under subparagraph (4)(a) or (d). 

(6) The Charter Conference shall annually review the progress by Contracting 
Parties towards implementation of the provisions of this Article and the 
matching of needs and offers of technical assistance referred to in paragraph 
(2) and subparagraph ( 4)(c). In the course of that review it may decide to take 
appropriate action. 

.. 
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PART VII 
STRUCTURE AND INSTITUTIONS 

ARTICLE33 
ENERGY CHARTER PROTOCOLS AND DECLARATIONS 54 

( 1) The Charter Conference may authorize the negotiation of a number of Energy 
Charter Protocols or Declarations in order to pursue the objectives and 
principles of the Charter. 

(2) Any signatory to the Charter may participate in such negotiation. 

(3) A state or Regional Economic Integration Organization shall not become a 
party to a Protocol or Declaration unless it is, or becomes at the same time, a 
signatory to the Charter and a Contracting Party to this Treaty. 

(4) Subject to paragraph (3) and subparagraph (6)(a), final provisions applying to 
a Protocol shall be defined in that Protocol. 

(5) A Protocol shall apply only to the Contracting Parties which consent to be 
bound by it, and shall not derogate from the rights and obligations of those 
Contracting Parties not party to the Protocol. 

(6) (a) A Protocol may assign duties to the Charter Conference and functions 
to the Secretariat, provided that no such assignment may be made by an 
amendment to a Protocol unless that amendment is approved by the 
Charter Conference, whose approval shall not be subject to any provisions 
of the Protocol which are authorized by subparagraph (b). 

(b) A Protocol which provides for decisions thereunder to be taken by the 
Charter Conference may, subject to subparagraph (a), provide with respect 
to such decisions: 

(i) for voting rules other than those contained in Article 36; 

(ii) that only parties to the Protocol shall be considered to be Contracting 
Parties for the purposes of Article 36 or eligible to vote under the rules 
provided for in the Protocol. 

54 See Final Act of the European Energy Ch3rter Conference, Understandings. n. 19. with respect to Article 33, 
p.29. 
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ARTICLE34 
ENERGY CHARTER CONFERENCE 55 

( 1) The Contracting Parties shall meet periodically in the Energy Charter 
Conference (referred to herein as the "Charter Conference") at which each 
Contracting Party shall be entitled to have one representative. Ordinary 
meetings shall be held at intervals determined by the Charter Conference. 

(2) Extraordinary meetings of the Charter Conference may be held at such times 
as may be Jetermined by the Charter Conference, or at the written request of 
any Contracting Party, provided that, within six weeks of the request being 
communicated to the Contracting Parties by the Secretariat, it is supported by 
at least one-third of the Contracting Parties. 

(3) The functions of the Charter Conference shall be to: 

(a) carry out the duties assigned to it by this Treaty and any Protocols; 

(b) keep under review and facilitate the implementation of the principles of the 
Charter and of the provisions of this Treaty and the Protocols; 

(c) facilitate in accordance with this Treaty and the Protocols the co-ordination 
of appropriate general measures to carry out the principles of the Charter; 

(d)consider and adopt programmes of work to be carried out by the 
Secretariat; 

(e) consider and approve the annual accounts and budget of the Secretariat; 

(f) consider and approve or adopt the terms of any headquarters or other 
agreement, including privileges and immunities considered necessary for 
the Charter Conference and the Secretariat; 

(g) encourage co-operative efforts aimed at facilitating and promoting market­
oriented reforms and modernization of energy sectors in those countries 
of Central and Eastern Europe and the former Union of Soviet Socialist 
Republics undergoing economic transition; 

{h) authorize and approve the terms of reference for the negotiation of 
Protocols, and consider and adopt the texts thereof and of amendments 
thereto; 

(i) authorize the negotiation of Declarations, and approve their issuance; 

(j) decide on accessions to this Treaty; 

55 Sec Final Act of the Europe:m En~gy Charter Conference. Understandings, n. 20. with respect to Article 34, 
p. 29. 
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(k) authorize the negotiation of and consider and approve or adopt association 
agreements; 

(1) consider and adopt texts of amendments to this Treaty; 

(m)consider and approve modifications of and technical changes to the 
Annexes to this Treaty; 56 

(n)appoint the Secretary-General and take all decisions necessary for the 
establishment and functioning of the Secretariat including the structure, 
staff levels and standard terms of employment of officials and employees. 

( 4) In the performance of its duties, the Charter Conference, through the 
Secretariat, shall co-operate with and make as full a use as possible, 
consistently with economy and efficiency, of the services and programmes of 
other institutions and organizations with established competence in matters 
related to the objectives of this Treaty. 

(5) The Charter Conference may establish such subsidiary bodies as it considers 
appropriate for the performance of its duties. 

(6) The Charter Conference shall consider and adopt rules of procedure and 
financial rules. 

(7) In 1999 and thereafter at intervals (of not more than five years) to be 
determined by the Charter Conference, the Charter Conference shall 
thoroughly review the functions provided for in this Treaty in the light 
of the extent to which the provisions of the Treaty and Protocols have been 
implemented. At the conclusion of each review the Charter Conference may 
amend or abolish the functions specified in paragraph (3) and may discharge 
the Secretariat. 

ARTICLE35 
SECRETARIAT 

(1) In carrying out its duties, the Charter Conference shall have a Secretariat which 
shall be composed of a Secretary-General and such staff as are the minimum 
consistent with efficient performance. 

(2) The Secretary-General shall be appointed by the Charter Conference. The first 
such appointment shall be for a maximum period of five years. 

56 See Final Act of the European Energy Charter Conference, Umlerstandings. n. 21. with respect to Article 
34(3)(m), p. 29. 

-
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(3) In the performance of its duties the Secretariat shall be responsible to and 
report to the Charter Conference. 

(4) The Secretariat shall provide the Charter Conference with all necessary 
assistance for the performance of its duties and shall carry out the functions 
assigned to it in this Treaty or in any Protocol and any other functions assigned 
to it by the Charter Conference. 

(5) The Secretariat may enter into such administrative and contractual 
arrangements as may be required for the effective discharge of its functions. 

ARTICLE36 
VOTING 

(1) Unanimity of the Contracting Parties Pn::senl and Voting al the meeting of the 
Charter Conference where such matters fall to be decided shall be required for 
decisions by the Charter Conference to: 

(a) adopt amendments to this Treaty other than amendments to Articles 34 
and 35 and Annex T; 

(b)approve accessions to this Treaty under Article 41 by states or Regional 
Economic Integration Organizations which were not signatories to the 
Charter as of 16 June 1995; 

(c) authorize the negotiation of and approve or adopt the text of association 
agreements; 

(d) approve modifications to Annexes EM, NI, G and B; 

(e) approve technical changes to the Annexes to this Treaty; and 

(f) approve the Secretary-General's nominations of panelists under Annex D, 
paragraph (7). 

The Contracting Parties shall make every effort to reach agreement by 
consensus on any other matter requiring their decision under this Treaty. If 
agreement cannot be reached by consensus, paragraphs (2) to (5) shall apply. 

(2) Decisions on budgetary matters referred to in Article 34(3)(e) shall be taken 
by a qualified majority of Contracting Parties whose assessed contributions as 
specified in Annex B represent, in combination, at )east three-fourths of the 
total assessed contributions specified therein. 

(3) Decisions on matters referred to in Article 34(7) shall be taken by a three­
fourths majority of the Contracting Parties. 

-
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(4) Except in cases specified in subparagraphs (l)(a) to (f), paragraphs (2) and 
(3), and subject to paragraph (6), decisions provided for in this Treaty shall 
be taken by a three-fourths majority of the Contracting Parties Present and 
Voting at the meeting of the Charter Conference at which such matters fall to 
be decided. 

(5) For purposes of this Article, "Contracting Parties Present and Voting" means 
Contracting Parties present and casting affirmative or negative votes, provided 
that the Charter Conference may decide upon rules of procedure to enable 
such decisions to be taken by Contracting Parties by correspondence. 

(6) Except as provided in paragraph (2), no decision referred to in this Article 
shall be valid unless it has the support of a simple majority of the Contracting 
Parties. 

(7) A Regional Economic Integration Organization shall, when voting, have 
a number of votes equal to the number of its member states which are 
Contracting Parties to this Treaty; provided that such an Organization shall 
not exercise its right to vote if its member states exercise theirs, and vice versa. 

{8) In the event of persistent arrears in a Contracting Party's discharge of financial 
obligations under this Treaty, the Charter Conference may suspend that 
Contracting Party's voting rights in whole or in part. 

ARTICLE37 
FUNDING PRINCIPLES 

(1 ) Each Contracting Party shall bear its own costs of representation at meetings 
of the Charter Conference and any subsidiary bodies. 

(2) The cost of meetings of the Charter Conference and any subsidiary bodies shall 
be regarded as a cost of the Secretariat. 

(3) The costs of the Secretariat shall be met by the Contracting Parties assessed 
according to their capacity to pay, determined as specified in Annex B, the 
provisions of which may be modified in accordance with Article 36( 1 )(d). 

( 4) A Protocol shall contain provisions to assure that any costs of the Secretariat 
arising from that Protocol are borne by the parties thereto. 

(5) The Charter Conference may in addition accept voluntary contributions from 
one or more Contracting Parties or from other sources. Costs met from such 
contributions shall not be considered costs of the Secretariat for the purposes 
of paragraph ( 3) . 

.. 



Case 1 ·1 9 -c\/-Qq l 53 Doc~ ~2] Fil§d a~'~{fg i]age 243 of L11 t; 1 (FILED: NEW YORK COUNTY CLERK _ _01 ': . P_ !~ NO. 654707 2019 
NYSCEF DOC . NO . 5 RECEIVED NYSCEF: 08/ 16/ 2019 

PART VIII 
FINAL PROVISIONS 

ARTICL£38 
SIGNATURE 

This Treaty shall be open for signature at Lisbon from 17 December 1994 to 16 June 
1995 by the states and Regional Economic Integration Organizations which have 
signed the Charter. 

ARTICLE39 
RATIFICATION, ACCEPTANCE OR APPROVAL 

This Treaty shall be subject to ratification, acceptance or approval by signatories. 
Instruments of ratification, acceptance or approval shall be deposited with the 
Depository. 

ARTICLE40 
APPLICATION TO TERRITORIES 57 

(1) Any state or Regional Economic Integration Organization may at the time 
of signature, ratification, acceptance, approval or accession, by a declaration 
deposited with the Depository, declare that the Treaty shall be binding upon 
it with respect to all the territories for the international relations of which it is 
responsible, or to one or more of them. Such declaration shall take effect at the 
time the Treaty enters into force for that Contracting Party. 

(2) Any Contracting Party may at a later date, by a declaration deposited with 
the Depository, bind itself under this Treaty with respect to other territory 
specified in the declaration. In respect ot such territory the Treaty shall enter 
into force on the ninetieth day following the receipt by the Depository of such 
declaration. 

(3) Any declaration made under the two preceding paragraphs may, in respect of 
any territory specified in such declaration, be withdrawn by a notification to 
the Depository. The withdrawal shall, subject to the applicability of Article 
47(3), become effective upon the expiry of one year after the date of receipt of 
such notification by the Depository. 

57 See Final Act of the European Energy Charter Conference, Declarat ions, n. 6. with respect to Article 40, p. 32. 
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( 4) The definition of "Area" in Article I (1 0) shall be construed having regard to 
any declaration deposited under this Article. 

ARTICLE41 
ACCESSION 

This Treaty shall be open for accession, from the date on which the Treaty is closed 
for signature, by states and Regional Economic Integration Organizations which 
have signed the Charter. on terms to be approved by the Charter Conference. The 
instruments of accession shall be deposited with the Depository. 

ARTICLE42 
AMENDMENTS 

( 1) Any Contracting Party may propose amendments to this Treaty. 

(2) 1be text of any proposed amendment to this Treaty shall be communicated to 
the Contracting Parties by the Secretariat at least three months before the date 
on which it is proposed for adoption by the Charter Conference. 

(3) Amendments to this Treaty. texts of which have been adopted by the Charter 
Conference, shall be communicated by the Secretariat to the Depository which 
shall submit them to all Contracting Parties for ratification. acceptance or 
approval. 

(4) Instruments of ratification, acceptance or approval of amendments to this 
Treaty shall be deposited with the Depository. Amendments shall enter into 
force between Contracting Parties having ratified, accepted or approved 
them on the ninetieth day after deposit with the Depository of instruments of 
ratification. acceptance or approval by at least three-fourths of the Contracting 
Parties. Thereafter the amendments shall enter into force for any other 
Contracting Party on the ninetieth day after that Contracting Party deposits its 
instrument of ratification. acceptance or approval of the amendments. 

ARTICLE43 
ASSOCIATION AGREEMENTS 

( 1) The Charter Conference may authorize the negotiation of association 
agreements with states or Regional Economic Integration Organizations. 
or with international organizations, in order to pursue the objectives and 
principles of the Charter and the provisions of this Treaty or one or more 
Protocols. 
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(2) The relationship established with and the rights enjoyed and obligations 
incurred by an associating state, Regional Economic Integration Organization, 
or international organization shall be appropriate to the particular 
circumstances of the association, and in each case shaH be set out in the 
association agreement. 

ARTICLE44 
ENTRY INTO FORCE 

( 1) This Treaty shall enter into force on the ninetieth day after the date of deposit 
of the thirtieth instrument of ratification, acceptance or approval thereof, or of 
accession thereto, by a state or Regional Economic Integration Organization 
which is a signatory to the Charter as of 16 June 1995. 

(2) For each state or Regional Economic Integration Organization which ratifies, 
accepts or approves this Treaty or accedes thereto after the deposit of the 
thirtieth instrument of ratification, acceptance or approval, it shall enter 
into force on the ninetieth day after the date of deposit by such state or 
Regional Economic Integration Organization of its instrument of ratification, 
acceptance, approval or accession. 

(3) For the purposes of paragraph ( 1 ), any instrument deposited by a Regional 
Economic Integration Organization shall not be counted as additional to those 
deposited by member states of such Organization. 

ARTICLE45 
PROVISIONAL APPLICATION 

( 1) Each signatory agrees to apply this Treaty provisionally pending its entry 
into force for such signatory in accordance with Article 44, to the extent that 
such provisional application is not inconsistent with its constitution, laws or 
regulations. 

(2) (a) Notwithstanding paragraph (1) any signatory may, when signing, deliver 
to the Depository a declaration that it is not able to accept provisional 
application. The obligation contained in paragraph (1) shall not apply to a 
signatory making such a declaration. Any such signatory may at any time 
withdraw that dedaration by written notification to the Depository. 

(b)Neither a signatory which makes a declaration in accordance with 
subparagraph (a) nor Investors of that signatory may claim the benefits of 
provisional application under paragraph ( 1 ). 

-
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(c) Notwithstanding subparagraph (a), any signatory making a declaration 
referred to in subparagraph (a) shall apply Part VII provisionally pending 
the entry into force of the Treaty for such signatory in accordance with 
Article 44, to the extent that such provisional application is not inconsistent 
with its laws or regulations. 

(3) (a) Any signatory may terminate its provisional application of this Treaty by 
written notification to the Depository of its intention not to become a 
Contracting Party to the Treaty. Termination of provisional application for 
any signatory shall take effect upon the expiration of 60 days from the date 
on which such signatory's written notification is received by the Depository. 

(b) In the event that a signatory terminates provisional application under 
subparagraph (a), the obligation of the signatory under paragraph (1) 
to apply Parts III and V with respect to any Investments made in its Area 
during such provisional application by Investors of other signatories shall 
nevertheless remain in effect with respect to those Investments for twenty 
years following the effective date of termination, except as otherwise 
provided in subparagraph (c). 

(c) Subparagraph (b) shall not apply to any signatory listed in Annex PA. A 
signatory shall be removed from the list in Annex PA effective upon 
delivery to the Depository of its request therefor. 

(4) Pending the entry into force of this Treaty the signatories shall meet 
periodically in the provisional Charter Conference, the first meeting of which 
shall be convened by the provisional Secretariat referred to in paragraph (5) 
not later than 180 days after the opening date for signature of the Treaty as 
specified in Article 38. 

(5) The functions of the Secretariat shall be carried out on an interim basis by 
a provisional Secretariat until the entry into force of this Treaty pursuant to 
Article 44 and the establishment of a Secretariat. 

(6) The signatories shall, in accordance with and subject to the provisions of 
paragraph (1) or subparagraph (2)(c} as appropriate, contribute to the costs of 
the provisional Secretariat as if the signatories were Contracting Parties under 
Article 37(3). Any modifications made to Annex B by the signatories shall 
terminate upon the entry into force of this Treaty. 

(7) A state or Regional Economic Integration Organization which, prior to this 
Treaty's entry into force, accedes to the Treaty in accordance with Article 41 
shall, pending the Treaty's entry into force, have the rights and assume the 
obligations of a signatory under this Article. 
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ARTICLE46 
RESERVATIONS 

No reservations may be made to thjs Treaty. 

ARTICLE47 
WITHDRAWAL 

( l) At any time after five years from the date on which this Treaty has entered 
into force for a Contracting Party, that Contracting Party may give written 
notification to the Depository of its withdrawal from the Treaty. 

(2) Any such withdrawal shall take effect upon the expiry of one year after the date 
of the receipt of the notification by the Depository, or on such later date as may 
be specified in the notification of withdrawal. 

(3) '!be provisions of this Treaty shall continue to apply to Investments made in 
the Area of a Contracting Party by Investors of other Contracting Parties or 
in the Area of other Contracting Parties by Investors of that Contracting Party 
as of the date when that Contracting Party's withdrawal from the Treaty takes 
effect for a period of 20 years from such date. 

( 4) All Protocols to which a Contracting Party is party shall cease to be in force for 
that Contracting Party on the effective date of its withdrawal from this Treaty. 

ARTICLE48 
STATUS OF ANNEXES AND DECISIONS 

The Annexes to this Treaty and the Decisions set out in Annex 2 to the Final Act of 
the European Energy Charter Conference signed at Lisbon on 17 December 1994 
are integral parts of the Treaty. 

ARTICLE49 
DEPOSITORY 

The Government of the Portuguese Republic shall be the Depository of this Treaty. 
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ARTICLE SO 
AUTHENTIC TEXTS 

In witness whereof the undersigned, being duly authorized to that effect, have 
signed this Treaty in English, French, German, Italian, Russian and Spanish, of 
which every text is equally authentic, in one original, which will be deposited with 
the Government of the Portuguese Republic. 

Done at Lisbon on the seventeenth day of December in the year one thousand nine 
hundred and ninety-four. 58 

58 for Signatories see the Energy Charter Secretariat website (www.encharter.org). 
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ANNEXES TO THE ENERGY CHARTER TREATY 

Nuclear energy 

l.ANNEXEM 
ENERGY MATERIAL AND PRODUCTS 

(IN ACCORDANCE WITH ARTICLE 1(4)) 

26.12 Uranium or thorium ores and concentrates. 

26.12.10 Uranium ores and concentrates. 

26.12.20 Thorium ores and concentrates. 

28.44 Radioactive chemical elements and radioactive isotopes (including the 
fissile or fertile chemical elements and isotopes) and their compounds; 
mixtures and residues containing these products. 

28.44.10 Natural uranium and its compounds. 

28.44.20 Uranium enriched in U235 and its compounds; plutonium 
and its compounds. 

28.44.30 Uranium depleted in U235 and its compounds; thorium and 
its compounds. 

28.44.40 Radioactive elements and isotopes and radioactive 
compounds other than 28.44.10, 28.44.20 or 28.44.30. 

28.44.50 Spent (irradiated) fuel elements (cartridges) of nuclear 
reactors. 

28.45.10 Heavy water (deuterium oxide). 

Coal, Natural Gas, Petroleum and Petroleum Products, Electrical Energy 

27.01 Coal, briquettes, ovoids and similar solid fuels manufactured from 
coal. 

27.02 Lignite, whether or not agglomerated excluding jet. 

27.03 Peat (including peat litter), whether or not agglomerated. 

27.04 Coke and semi-coke of coal, of lignite or of peat, whether or not 
agglomerated; retort carbon. 

27.05 Coal gas, water gas, producer gas and similar gases, other than 
petroleum gases and other gaseous hydrocarbons. 
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27.06 Tar distilled from coal. from lignite or from peat, and other mineral 
tars, whether or not dehydrated or partially distilled, including 
reconstituted tars. 

27.07 Oils and other products of the distillation of high temperature coal 
tar; similar products in which the weight of the aromatic constituents 
exceeds that of the non-aromatic constituents (e.g., benzole, toluole, 
xylole, naphtalene, other aromatic hydrocarbon mixtures, phenols, 
creosote oils and others). 

27.08 Pitch and pitch coke, obtained from coal tar or from other mineral 
tars. 

27.09 Petroleum oils and oils obtained from bituminous minerals, crude. 

27.10 Petroleum oils and oils obtained from bituminous minerals, other than 
crude. 

27.11 Liquified petroleum gases and other gaseous hydrocarbons 
- natural gas 
- propane 
- butanes 
- ethylene, propylene, butylene and butadiene (27.11.14) 
- other 

In gaseous state: 
- natural gas 
- other 

27.13 Petroleum coke, petroleum bitumen and other residues of petroleum 
oils or of oils obtained from bituminous minerals. 

27.14 Bitumen and asphalt, natural; bituminous or oil shale and tar sands; 
asphaltites and asphaltic rocks. 

27.15 Bituminous mixtures based on natural asphalt, on natural bitumen, 
on petroleum bitumen, on mineral tar or on mineral tar pitch (e.g., 
bituminous mastics, cut-backs). 

27.16 Electrical energy. 

Other Energy 

44.01.10 Fuel wood, in logs, in billets, in twigs, in faggots or in similar 
forms. 
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44.02 Charcoal (including charcoal from shells or nuts), whether or not 
agglomerated. 

2. ANNEXNI 
NON-APPLICABLE ENERGY MATERIALS AND PRODUCTS FOR 

DEFINITIONS OF "ECONOMIC ACTIVITY IN THE ENERGY 
SECTOR" 

(IN ACCORDANCE WITH ARTICLE 1(5)) 

27.07 Oils and otht!r products of the distillation of high temperature coal tar; 
similar products in which the weight of the aromatic constituents exceeds that 
of the non-aromatic constituents (e.g., benzole, toluole, xylole, naphtalene, 
other aromatic hydrocarbon mixtures, phenols, creosote oils and others). 

44.01.10 Fuel wood, in logs, in billets, in twigs, in faggots or in similar forms. 

44.02 Charcoal (including charcoal from shells or nuts), whether or not 
agglomerated. 

3.ANNEXTRM 
NOTIFICATION AND PHASE-OUT (TRIMS) 

(IN ACCORDANCE WITH ARTICLE 5(4)) 

( 1) Each Contracting Party shall notify to the Secretariat all trade-related 
investment measures which it applies that are not in conformity with the 
provisions of Article 5, within: 

(a) 90 days after the entry into force of this Treaty if the Contracting Party is a 
party to the GATT; or 

(b) 12 months after the entry into force of this Treaty if the Contracting Party is 
not a party to the GATT. 

Such trade-related investment measures of general or specific application shall 
be notified along with their principal features. 

(2) In the case of trade-related investment measures applied under discretionary 
authority, each specific application shall be notified. Information that would 
prejudice the legitimate commercial interests of particular enterprises need not 
be disclosed. 
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(3) Each Contracting Party shall eliminate all trade-related investment measures 
which are notified under paragraph (1) within: 

(a) two years from the date of entry into force of this Treaty if the Contracting 
Party is a party to the GATT; or 

(b) three years from the date of entry into force of this Treaty if the Contracting 
Party is not a party to the GATT. 

(4) During the applicable period referred to in paragraph (3) a Contracting Party 
shall not modify the terms of any trade-related investment measure which it 
notifies under paragraph (1) from those prevailing at the date of entry into 
force of this Treaty so as to increase the degree of inconsistency with the 
provisions of Article 5 of this Treaty. 

(5) Notwithstanding the provisions of paragraph (4), a Contracting Party, in order 
not to disadvantage established enterprises which are subject to a trade-related 
investment measure notified under paragraph ( 1 ), may apply during the phase­
out period the same trade-related investment measure to a new Investment 
where: 

(a) the products of such Investment are like products to those of the established 
enterprises; and 

(b) such application is necessary to avoid distorting the conditions of 
competition between the new Investment and the established enterprises. 

Any trade-related investment measure so applied to a new Investment shall 
be notified to the Secretariat. The terms of such a trade-related investment 
measure shall be equivalent in their competitive effect to those applicable to 
the established enterprises, and it shall be terminated at the same time. 

( 6) Where a state or Regional Economic Integration Organization accedes to this 
Treaty after the Treaty has entered into force: 

(a) the notification referred to in paragraphs (1) and (2) shall be made by the 
later of the applicable date in paragraph (1) or the date of deposit of the 
instrument of accession; and 

(b) the end of the phase-out period shall be the later of the applicable date in 
paragraph (3) or the date on which the Treaty enters into force for that state 
or Regional Economic Integration Organization. 
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4. ANNEXN 
LIST OF CONTRACTING PARTIES REQUIRING AT LEAST 3 

SEPARATE AREAS TO BE INVOLVED IN A TRANSIT 
(IN ACCORDANCE WITH ARTICLE 7(10)(A)) 

1. Canada and United States of America 59 

S.ANNEXVC 
LIST OF CONTRACTING PARTIES WHICH HAVE MADE 

VOLUNTARY BINDING COMMITMENTS IN RESPECT OF ARTICLE 
10(3) 

(IN ACCORDANCE WITH ARTICLE 10(6)) 

6. ANNEXID 
LIST OF CONTRACTING PARTIES NOT ALLOWING AN INVESTOR 

TO RESUBMIT THE SAME DISPUTE TO INTERNATIONAL 
ARBITRATION AT A LATER STAGE UNDER ARTICLE 26 

(IN ACCORDANCE WITH ARTICLE 26(3)(B)(I)) 

1. Australia .t 13. Japan 

2. Azerbaijan 14. Kazakhstan 

3. Bulgaria 15. Mongolia 

Canada 59 16. Norway • 

4. Croatia 17. Poland 

5. Cyprus 18. Portugal 

6. The Czech Republic 19. Romania 

7. European Communities 20. The Russian Federation • 

8. Finland 21. Slovenia 

9. Greece 22. Spain 

10. Hungary 23. Sweden 

11. Ireland 24. Turkey 

12. Italy United States of America s9 

• Denotes Stale for which ratification of the Energy Ch:~rter Treaty is still pending as of September 2004. 

59 Editor's note: Canada and the United States of America ha,•e not signed the Energy Charter Treaty. 
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7.ANNEXIA 
LIST OF CONTRACTING PARTIES NOT ALLOWING AN INVESTOR 
OR CONTRACTING PARTY TO SUBMIT A DISPUTE CONCERNING 

THE LAST SENTENCE OF ARTICLE 10(1) TO INTERNATIONAL 
ARBITRATION 

(IN ACCORDANCE WITH ARTICLES 26(3)(C) AND 27(2)) 

1. Australia,.. 
Canada 60 

2. Hungary 
3. Norway"' 

8.ANNEXP 
SPECIAL SUB-NATIONAL DISPUTE PROCEDURE 

(IN ACCORDANCE WITH ARTICLE 27(3)(1)) 

PART I 

1. Australia "' 
Canada 60 

PART II 

( 1) Where, in making an award, the tribunal finds that a measure of a regional or 
local government or authority of a Contracting Party (hereinafter referred to 
as the "Responsible Party") is not in conformity with a provision of this Treaty, 
the Responsible Party shall take such reasonable measures as may be available 
to it to ensure observance of the Treaty in respect of the measure. 

(2) The Responsible Party shall, within 30 days from the date the award is made, 
provide to the Secretariat written notice of its intentions as to ensuring 
observance of the Treaty in respect of the measure. The Secretariat shall 
present the notification to the Charter Conference at the earliest practicable 
opportunity, and no later than the meeting of the Charter Conference following 
receipt of the notice. If it is impracticable to ensure observance immediately, 
the Responsible Party shall have a reasonable period of time in which to do so. 
The reasonable period of time shall be agreed by both parties to the dispute. 
In the event that such agreement is not reached, the Responsible Party shall 
propose a reasonable period for approval by the Charter Conference. 

• Denotes Stale for which ratification of the Energy Ch;uter Treaty is still pending as of September 2004. 

60 Editor's note: Canada has not signed the Energy Charter Treaty . 

.. 
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(3) Where the Responsible Party fails, within the reasonable period of time, 
to ensure observance in respect of the measure, it shall at the request of the 
other Contracting Party party to the dispute (hereinafter referred to as the 
"Injured Party") endeavour to agree with the Injured Party on appropriate 
compensation as a mutually satisfactory resolution of the dispute. 

( 4) If no satisfactory compensation has been agreed within 20 days of the request 
of the Injured Party, the Injured Party may with the authorization of the 
Charter Conference suspend such of its obligations to the Responsible Party 
under the Treaty as it considers equivalent to those denied by the measure in 
question, until such time as the Contracting Parties have reached agreement on 
a resolution of their dispute or the non-conforming measure has been brought 
into conformity with the Treaty. 

(5) In considering what obligations to suspend, the Injured Party shall apply the 
following principles and procedures: 

(a) The Injured Party should first seek to suspend obligations with respect 
to the same Part of the Treaty as that in which the tribunal has found a 
violation. 

(b)If the Injured Party considers that it is not practicable or effective to 
suspend obligations with respect to the same Part of the Treaty, it may 
seek to suspend obligations in other Parts of the Treaty. If the Injured 
Party decides to request authorization to suspend obligations under this 
subparagraph, it shall state the reasons therefor in its request to the Charter 
Conference for authorization. 

( 6) On written request of the Responsible Party, delivered to the Injured Party 
and to the President of the tribunal that rendered the award, the tribunal shall 
determine whether the level of obligations suspended by the Injured Party is 
excessive, and if so, to what extent. If the tribunal cannot be reconstituted, 
such determination shall be made by one or more arbitrators appointed by 
the Secretary-General. Determinations pursuant to this paragraph shall be 
completed within 60 days of the request to the tribunal or the appointment 
by the Secretary-General. Obligations shall not be suspended pending the 
determination, which shall be final and binding. 

(7) In suspending any obligations to a Responsible Party, an Injured Party shall 
make every effort not to affect adversely the rights under the Treaty of any 
other Contracting Party. 
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9. ANNEXG 
EXCEPTIONS AND RULES GOVERNING THE APPLICATION OF 

THE PROVISIONS OF THE GATT AND RELATED INSTRUMENTS 61 

(IN ACCORDANCE WITH ARTICLE 29(2)(A)) 

(I) The following provisions of GATT 1947 and Related Instruments shall not be 
applicable under Article 29(2)(a): 

(a) General Agreement on Tariffs and Trade 

II Schedules of Concessions (and the Schedules to the General 
Agreement on Tariffs and Trade) 

IV Special Provisions relating to Cinematographic Films 
XV Exchange Arrangements 
XVIII Governmental Assistance to Economic Development 
XXII Consultation 
XXIII Nullification or Impairment 
XXV Joint Action by the Contracting Parties 
XXVI Acceptance. Entry into Force and Registration 
XXVII Withholding or Withdrawal of Concessions 
XXVIII Modification of Schedules 
XXVIIIbis Tariff Negotiations 
XXIX The relation of this Agreement to the Havana Charter 
XXX Amendments 
XXXI Withdrawal 
XXXII Contracting Parties 
XXXIII Accession 
XXXV Non-application of the Agreement between particular 

XXXVI 
XXXVII 
XXXVIII 

Contracting Parties 
Principles and Objectives 
Commitments 
Joint Action 

Annex H Relating to Article XXVI 
Annex I Notes and Supplementary Provisions (related to above GATT 

articles) 
Safeguard Action for Development Purposes 
Understanding Regarding Notification, Consultation, Dispute Settlement 
and Surveillance. 

61 See Chairman's Statement ill Adoption Session on 17 December 1994, p. 157 . 

.. 
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(b) Related Instruments 

(i) Agreement on Technical Barriers to Trade (Standards Code) 

Preamble 
1.3 
2.6.4 

10.6 

II 
12 
l3 
14 
15 
Annex2 
Annex 3 

(paragraphs 1, 8, 9) 
General provisions 
Preparation, adoption and application of technical 
regulations and standards by central government bodies 
Information about technical regulations, standards and 
certification systems 
Technical assistance to other Parties 
Special and differential treatment of developing countries 
The Committee on Technical Barriers to Trade 
Consultation and dispute settlement 
Final provisions (other than 15.5 and 15.13) 
Technical Expert Groups 
Panels 

(ii) Agreement on Government Procurement 

(iii) Agreement on Interpretation and Application of Articles VI, XVI and 
X.Xlll (Subsidies and Countervailing Measures) 

10 Export subsidies on certain primary products 
12 Consultations 
13 Conciliation, dispute settlement and authorized counter 

14 
16 
17 
18 
I9.2 
19.4 
19.5(a) 
19.6 
19.7 

measures 
Developing countries 
Committee on Subsidies and Countervailing Measures 
Conciliation 
Dispute settlement 
Acceptance and accession 
Entry into force 
Nationallegislahon 
Review 
Amendments 
Withdrawal 19.8 

19.9 Non-application of this Agreement between particular 
signatories 

19.11 Secretariat 
19.12 Deposit 
19.13 Registration 

(iv) Agreement on Implementation of Article VII (Customs Valuation) 

1.2(b)(iv) Transaction value 

.. 
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11.1 Determination of customs value 
14 Application of Annexes (second sentence) 
18 Institutions (Committee on Customs Valuation) 
19 Consultation 
20 Dispute settlement 
21 Special and differential treatment of developing countries 
22 Acceptance and accession 
24 Entry into force 
25.1 Nationallegislation 
26 Review 
27 Amendments 
28 Withdrawal 
29 Secretariat 
30 Deposit 
31 Registration 
Annex II Technical Committee on Customs Valuation 
Annex III Ad Hoc Panels 
Protocol to the Agreement on Implementation of Article VII (except 
1.7 and 1.8; with necessary conforming introductory language) 

(v) Agreement on Import Licensing Procedures 

1.4 General provisions (last sentence) 
2.2 Automatic import licensing (footnote 2) 
4 Institutions, consultation and dispute settlement 
5 Final provisions (except paragraph 2) 

(vi) Agreement on Implementation of Article VI (Antidumping Code) 

13 Developing Countries 
14 Committee on Anti-Dumping Practices 
15 Consultation, Conciliation and Dispute Settlement 
16 Final Provisions (except paragraphs 1 and 3) 

(vii) Arrangement Regarding Bovine Meat 

(viii)International Dairy Arrangement 

(ix) Agreement on Trade in Civil Aircraft 

(x) Declaration on Trade Measures Taken for Balance-of-Payments 
Purposes. 
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(c) All other provisions in the GATT or Related Instruments which relate to: 

(i) governmental assistance to economic development and the treatment 
of developing countries, except for paragraphs (1) to ( 4) of the Decision 
of 28 November 1979 (L/4903) on Differential and more Favourable 
Treatment, Reciprocity and Fuller Participation of Developing 
Countries; 

(ii) the establishment or operation of specialist committees and other 
subsidiary institutions; 

(iii) signature, accession, entry into force, withdrawal, deposit and 
registration. 

(d)All agreements, arrangements, decisions, understandings or other joint 
action pursuant to the provisions listed in subparagraphs (a) to (c). 

(2) Contracting Parties shall apply the provisions of the "Declaration on Trade 
Measures Taken for Balance-of-Payments Purposes" to measures taken by 
those Contracting Parties which are not parties to the GATT, to the extent 
practicable in the context of the other provisions of this Treaty. 

(3) With respect to notifications required by the provisions made applicable by 
Article 29(2)(a): 

(a) Contracting Parties which are not parties to the GATT or a Related 
Instrument shall make their notifications to the Secretariat. The Secretariat 
shall circulate copies of the notifications to all Contracting Parties. 
Notifications to the Secretariat shall be in one of the authentic languages of 
this Treaty. The accompanying documents may be solely in the language of 
the Contracting Party; 

(b) such requirements shall not apply to Contracting Parties to this Treaty 
which are also parties to the GATT and Related Instruments, which contain 
their own notification requirements. 

(4) Trade in nuclear materials may be governed by agreements referred to in 
the Declarations related to this paragraph contained in the Final Act of the 
European Energy Charter Conference. 62 

62 Sec Final Act oft he European Energy Chmer Con(enmce, Declarations, n. 7. with respect to Annex G(4), p. 33; 
Chairman's Statement at Adoption Session on 17 December 1994, p. 157 and Joint Mcmornndum, p. I 59 . 

.. 
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10. ANNEX TFU 
PROVISIONS REGARDING TRADE AGREEMENTS BETWEEN 

STATES WHICH WERE CONSTITUENT PARTS OF THE FORMER 
UNION OF SOVIET SOCIALIST REPUBLICS 

(IN ACCORDANCE WITH ARTICLE 29(2)(B)) 

(1) Any agreement referred to in Article 29(2)(b) shall be notified in writing to the 
Secretariat by or on behalf of all of the parties to such agreement which sign or 
accede to this Treaty: 

(a) in respect of an agreement in force as of a date three months after the 
date on which the first of such parties signs or deposits its instrument of 
accession to the Treaty, no later than six months after such date of signature 
or deposit; and 

(b)in respect of an agreement which enters into force on a date subsequent to 
the date referred to in subparagraph (a), sufficiently in advance of its entry 
into force for other states or Regional Economic Integration Organizations 
which have signed or acceded to the Treaty (hereinafter referred to as 
the "Interested Parties") to have a reasonable opportunity to review the 
agreement and make representations concerning it to the parties thereto 
and to the Charter Conference prior to such entry into force. 63 

(2) The notification shall include: 

(a) copies of the original texts of the agreement in aU languages in which it has 
been signed; 

(b)a description, by reference to the items included in Annex EM, of the 
specific Energy Materials and Products to which it applies; 

(c) an explanation, separately for each relevant provision of the GATT 
and Related Instruments made applicable by Article 29(2)(a), of the 
circumstances which make it impossible or impracticable for the parties to 
the agreement to conform fully with that provision; 

(d)the specific measures to be adopted by each party to the agreement to 
address the circumstances referred to in subparagraph (c); and 

(e) a description of the parties' programmes for achieving a progressive 
reduction and ultimate elimination of the agreement's non-conforming 
provisions. 

63 See Final Act of the Europeiln Energy Charter Conference, Understandings, n. 22. with respt:ct to Annex TFU( 1), 
p. 29 . 

.. 
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(3) Parties to an agreement notified in accordance with paragraph (1) shall 
afford to the Interested Parties a reasonable opportunity to consult with 
them with respect to such agreement, and shall accord consideration to 
their representations. Upon the request of any of the Interested Parties, the 
agreement shall be considered by the Charter Conference, which may adopt 
recommendations with respect thereto. 

(4) The Charter Conference shall periodically review the implementation of 
agreements notified pursuant to paragraph ( 1) and the progress having been 
made towards the elimination of provisions thereof that do not conform with 
provisions of the GATT and Related Instruments made applicable by Article 
29(2)(a). Upon the request of any of the Interested Parties, the Charter 
Conference may adopt recommendations with respect to such an agreement. 

(5) An agreement described in Article 29(2)(b) may in case of exceptional urgency 
be allowed to enter into force without the notification and consultation 
provided for in subparagraph (l)(b), paragraphs (2) and (3), provided that such 
notification takes place and the opportunity for such consultation is afforded 
promptly. In such a case the parties to the agreement shall nevertheless notify 
its text in accordance with subparagraph (2)(a) promptly upon its entry into 
force. 

( 6) Contracting Parties which are or become parties to an agreement described 
in Article 29(2)(b) undertake to limit the non-conformities thereof with the 
provisions of the GATT and Related Instruments made applicable by Article 
29(2)(a) to those necessary to address the particular circumstances and to 
implement such an agreement so as least to deviate from those provisions. 
They shall make every effort to take remedial action in light of representations 
from the Interested Parties and of any recommendations of the Charter 
Conference. 

11. ANNEXD 
INTERIM PROVISIONS FOR TRADE DISPUTE SETTLEMENT 

(IN ACCORDANCE WITH ARTICLE 29(7)) 

(1) (a) In their relations with one another, Contracting Parties shall make every 
effort through co-operation and consultations to arrive at a mutually 
satisfactory resolution of any dispute about existing measures that might 
materially affect compliance with the provisions applicable to trade under 
Article 5 or 29. 

.. 
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(b)A Contracting Party may make a written request to any other Contracting 
Party for consultations regarding any existing measure of the other 
Contracting Party that it considers might affect materially compliance with 
provisions applicable to trade under Article 5 or 29. A Contracting Party 
which requests consultations shall to the fullest extent possible indicate the 
measure complained of and specify the provisions of Article 5 or 29 and of 
the GATT and Related Instruments that it considers relevant. Requests to 
consult pursuant to this paragraph shall be notified to the Secretariat, which 
shall periodically inform the Contracting Parties of pending consultations 
that have been notified. 

(c) A Contracting Party shall treat any confidential or proprietary information 
identified as such and contained in or received in response to a written 
request, or received in the course of consultations, in the same manner in 
which it is treated by the Contracting Party providing the information. 

(d)In seeking to resolve matters considered by a Contracting Party to affect 
compliance with provisions applicable to trade under Article 5 or 29 as 
between itself and another Contracting Party, the Contracting Parties 
participating in consultations or other dispute settlement shall make every 
effort to avoid a resolution that adversely affects the trade of any other 
Contracting Party. 

(2) (a) If, within 60 days from the receipt of the request for consultation referred 
to in subparagraph ( 1 )(b), the Contracting Parties have not resolved their 
dispute or agreed to resolve it by conciliation, mediation, arbitration or 
other method, either Contracting Party may deliver to the Secretariat 
a written request for the establishment of a panel in accordance with 
subparagraphs (b) to (f). In its request the requesting Contracting Party 
shall state the substance of the dispute and indicate which provisions of 
Article 5 or 29 and of the GATT and Related Instruments are considered 
relevant. The Secretariat shall promptly deliver copies of the request to all 
Contracting Parties. 

(b)The interests of other Contracting Parties shall be taken into account 
during the resolution of a dispute. Any other Contracting Party having a 
substantial interest in a matter shall have the right to be heard by the panel 
and to make written submissions to it, provided that both the disputing 
Contracting Parties and the Secretariat have received written notice of its 
interest no later than the date of establishment of the panel, as determined 
in accordance with subparagraph (c). 

.. 
(c) A panel shall be deemed to be established 45 days after the receipt of the 

written request of a Contracting Party by the Secretariat pursuant to 
subparagraph (a) . 
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(d) A panel shall be composed of three members who shall be chosen by the 
Secretary-General from the roster described in paragraph (7). Except 
where the disputing Contracting Parties agree otherwise, the members of a 
panel shall not be citizens of Contracting Parties which either are party to 
the dispute or have notified their interest in accordance with subparagraph 
(b), or citizens of states members of a Regional Economic Integration 
Organization which either is party to the dispute or has notified its interest 
in accordance with subparagraph (b). 

(e) The disputing Contracting Parties shall respond within ten working days 
to the nominations of panel members and shall not oppose nominations 
except for compelling reasons. 

(f) Panel members shall serve in their individual capacities and shall neither 
seek nor take instruction from any government or other body. Each 
Contracting Party undertakes to respect these principles and not to seek to 
influence panel members in the performance of their tasks. Panel members 
shall be selected with a view to ensuring their independence, and that a 
sufficient diversity of backgrounds and breadth of experience are reflected 
in a panel. 

(g) The Secretariat shall promptly notify all Contracting Parties that a panel has 
been constituted. 

(3) (a) The Charter Conference shall adopt rules of procedure for panel 
proceedings consistent with this Annex. Rules of procedure shall be as close 
as possible to those of the GATT and Related Instruments. A panel shall 
also have the right to adopt additional rules of procedure not inconsistent 
with the rules of procedure adopted by the Charter Conference or with 
this Annex. In a proceeding before a panel each disputing Contracting 
Party and any other Contracting Party which has notified its interest in 
accordance with subparagraph (2)(b), shall have the right to at least one 
hearing before the panel and to provide a written submission. Disputing 
Contracting Parties shall also have the right to provide a written rebuttal. 
A panel may grant a request by any other Contracting Party which has 
notified its interest in accordance with subparagraph (2)(b) for access to any 
written submission made to the panel, with the consent of the Contracting 
Party which has made it. 

-
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The proceedings of a panel shall be confidential. A panel shall make an 
objective assessment of the matters before it, including the facts of the 
dispute and the compliance of measures with the provisions applicable to 
trade under Article 5 or 29. In exercising its functions, a panel shall consult 
with the disputing Contracting Parties and give them adequate opportunity 
to arrive at a mutually satisfactory solution. Unless otherwise agreed by 
the disputing Contracting Parties, a panel shall base its decision on the 
arguments and submissions of the disputing Contracting Parties. Panels 
shall be guided by the interpretations given to the GATT and Related 
Instruments within the framework of the GATT, and shall not question the 
compatibility with Article 5 or 29 of practices applied by any Contracting 
Party which is a party to the GATT to other parties to the GATT to which 
it applies the GATT and which have not been taken by those other parties 
to dispute resolution under the GATT. 

Unless otherwise agreed by the disputing Contracting Parties, all 
procedures involving a panel, including the issuance of its final report, 
should be completed within 180 days of the date of establishment of the 
panel; however, a failure to complete all procedures within this period shall 
not affect the validity of a final report. 

(b)A panel shall determine its jurisdiction; such determination shall be final 
and binding. Any objection by a disputing Contracting Party that a dispute 
is not within the jurisdiction of the panel shall be considered by the panel, 
which shall decide whether to deal with the objection as a preliminary 
question or to join it to the merits of the dispute. 

(c) In the event of two or more requests for establishment of a panel in relation 
to disputes that are substantively similar, the Secretary-General may with 
the consent of all the disputing Contracting Parties appoint a single panel. 

(4) (a) After having considered rebuttal arguments, a panel shall submit to the 
disputing Contracting Parties the descriptive sections of its draft written 
report, including a statement of the facts and a summary of the arguments 
made by the disputing Contracting Parties. The disputing Contracting 
Parties shall be afforded an opportunity to submit written comments on the 
descriptive sections within a period set by the panel. 
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Following the date set for receipt of comments from the Contracting 
Parties, the panel shall issue to the disputing Contracting Parties an interim 
written report, including both the descriptive sections and the panel's 
proposed findings and conclusions. Within a period set by the panel a 
disputing Contracting Party may submit to the panel a written request that 
the panel review specific aspects of the interim report before issuing a final 
report. Before issuing a final report the panel may, in its discretion, meet 
with the disputing Contracting Parties to consider the issues raised in such 
a request. 

The final report shall include descriptive sections (including a statement 
of the facts and a summary of the arguments made by the disputing 
Contracting Parties), the panel's findings and conclusions, and a discussion 
of arguments made on specific aspects of the interim report at the stage of 
its review. The final report shall deal with every substantial issue raised 
before the panel and necessary to the resolution of the dispute and shall 
slate the reasons for the panel's condusions. 

A panel shall issue its final report by providing it promptly to the Secretariat 
and to the disputing Contracting Parties. The Secretariat shall at the earliest 
practicable opportunity distribute the final report, together with any written 
views that a disputing Contracting Party desires to have appended, to aJI 
Contracting Parties. 

(b)Where a panel concludes that a measure introduced or maintained by a 
Contracting Party does not comply with a provision of Article 5 or 29 or 
with a provision of the GATT or a Related Instrument that applies under 
Article 29, the panel may recommend in its final report that the Contracting 
Party alter or abandon the measure or conduct so as to be in compliance 
with that provision. 

(c) Panel reports shall be adopted by the Charter Conference. In order to 
provide sufficient time for the Charter Conference to consider panel 
reports, a report shall not be adopted by the Charter Conference until at 
least 30 days after it has been provided to all Contracting Parties by the 
Secretariat. Contracting Parties having objections to a panel report shall 
give written reasons for their objections to the Secretariat at least I 0 days 
prior to the date on which the report is to be considered for adoption by 
the Charter Conference, and the Secretariat shall promptly provide them to 
all Contracting Parties. The disputing Contracting Parties and Contracting 
Parties which notified their interest in accordance with subparagraph (2)(b) 
shall have the right to participate fully in the consideration of the panel 
report on that dispute by the Charter Conference, and their views shall be 
fully recorded. 
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-

(d)In order to ensure effective resolution of disputes to the benefit 
of all Contracting Parties, prompt compliance with rulings and 
recommendations of a final panel report that has been adopted by the 
Charter Conference is essential. A Contracting Party which is subject to 
a ruling or recommendation of a final panel report that has been adopted 
by the Charter Conference shall inform the Charter Conference of its 
intentions regarding compliance with such ruling or recommendation. 
In the event that immediate compliance is impracticable, the Contracting 
Party concerned shall explain its reasons for non-compliance to the 
Charter Conference and, in light of this explanation, shall have a reasonable 
period of time to effect compliance. The aim of dispute resolution is the 
modification or removal of inconsistent measures. 

(5) (a) Where a Contracting Party has failed within a reasonable period of time 
to comply with a ruling or recommendation of a final panel report that 
has been adopted by the Charter Conference, a Contracting Party to the 
dispute injured by such non-compliance may deliver to the non-complying 
Contracting Party a written request that the non-complying Contracting 
Party enter into negotiations with a view to agreeing upon mutually 
acceptable compensation. If so requested the non-complying Contracting 
Party shall promptly enter into such negotiations. 

(b)If the non-complying Contracting Party refuses to negotiate, or if the 
Contracting Parties have not reached agreement within 30 days after 
delivery of the request for negotiations, the injured Contracting Party may 
make a written request for authorization of the Charter Conference to 
suspend obligations owed by it to the non-complying Contracting Party 
under Article 5 or 29. 

(c) The Charter Conference may authorize the injured Contracting Party to 
suspend such of its obligations to the non-complying Contracting Party, 
under provisions of Article 5 or 29 or under provisions of the GATT or 
Related Instruments that apply under Article 29, as the injured Contracting 
Party considers equivalent in the circumstances. 

(d)The suspension of obligations shall be temporary and shall be applied only 
until such time as the measure found to be inconsistent with Article 5 or 29 
has been removed, or until a mutually satisfactory solution is reached. 
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(6) (a) Before suspending such obligations the injured Contracting Party shall 
inform the non-complying Contracting Party of the nature and level of 
its proposed suspension. If the non-complying Contracting Party delivers 
to the Secretary-General a written objection to the level of suspension of 
obligations proposed by the injured Contracting Party, the objection shall 
be referred to arbitration as provided below. The proposed suspension of 
obligations shall be stayed until the arbitration has been completed and 
the determination of the arbitral panel has become final and binding in 
accordance with subparagraph (e). 

(b)The Secretary-General shall establish an arbitral panel in accordance with 
subparagraphs (2)(d) to (f), which if practicable shall be the same panel 
which made the ruling or recommendation referred to in subparagraph 
(4)(d), to examine the level of obligations that the injured Contracting Party 
proposes to suspend. Unless the Charter Conference decides otherwise the 
rules of procedure for panel proceedings shaU be adopted in accordance 
with subparagraph {3)(a). 

(c) The arbitral panel shall determine whether the level of obligations proposed 
to be suspended by the injured Contracting Party is excessive in relation 
to the injury it experienced, and if so, to what extent. It shall not review 
the nature of the obligations suspended, except insofar as this is inseparable 
from the determination of the level of suspended obligations. 

(d)The arbitral panel shall deliver its written determination to the injured 
and the non-complying Contracting Parties and to the Secretariat within 
60 days of the establishment of the panel or within such other period as 
may be agreed by the injured and the non-complying Contracting Parties. 
The Secretariat shall present the determination to the Charter Conference 
at the earliest practicable opportunity, and no later than the meeting of the 
Charter Conference following receipt of the determination. 

(e) The determination of the arbitral panel shaH become final and binding 30 
days after the date of its presentation to the Charter Conference, and any 
level of suspension of benefits allowed thereby may thereupon be put into 
effect by the injured Contracting Party in such manner as that Contracting 
Party considers equivalent in the circumstances, unless prior to the 
expiration of the 30 days period the Charter Conference decides otherwise. 

(f) In suspending any obligations to a non-complying Contracting Party, an 
injured Contracting Party shall make every effort not to affect adversely the 
trade of any other Contracting Party. 

-
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(7) Each Contracting Party may designate two individuals who shaU, in the case of 
Contracting Parties which are also party to the GATT, if they are willing and 
able to serve as panellists under this Annex, be panellists currently nominated 
for the purpose of GATT dispute panels. The Secretary-General may also 
designate, with the approval of the Charter Conference, not more than ten 
individuals, who are willing and able to serve as panellists for purposes of 
dispute resolution in accordance with paragraphs (2) to ( 4). The Charter 
Conference may in addition decide to designate for the same purposes up to 
20 individuals, who serve on dispute settlement rosters of other international 
bodies, who are willing and able to serve as panellists. The names of all 
of the individuals so designated shall constitute the dispute settlement 
roster. Individuals shall be designated strictly on the basis of objectivity, 
reliability and sound judgement and, to the greatest extent possible, shall have 
expertise in international trade and energy matters, in particular as relates to 
provisions applicable under Article 29. In fulfilling any function under this 
Annex, designees shall not be affiliated with or take instructions from any 
Contracting Party. Designees shall serve for renewable terms of five years and 
until their successors have been designated. A designee whose term expires 
shall continue to fulfil any function for which that individual has been chosen 
under this Annex. In the case of death, resignation or incapacity of a designee, 
the Contracting Party or the Secretary-General, whichever designated said 
designee, shall have the right to designate another individual to serve for the 
remainder of that designee's term, the designation by the Secretary-General 
being subject to approval of the Charter Conference. 

(8) Notwithstanding the provisions contained in this Annex, Contracting Parties 
are encouraged to consult throughout the dispute resolution proceeding with a 
view to settling their dispute. 

(9) The Charter Conference may appoint or designate other bodies or fora to 
perform any of the functions delegated in this Annex to the Secretariat and the 
Secretary-General. 

12. ANNEXB 
FORMULA FOR ALLOCATING CHARTER COSTS 

(IN ACCORDANCE WITH ARTICLE 37(3)) 

( 1) Contributions payable by Contracting Parties shall be determined by the 
Secretariat annually on the basis of their percentage contributions required 
under the latest available United Nations Regular Budget Scale of Assessment 
(supplemented by information on theoretical contributions for any Contracting 
Parties which are not UN members). 
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(2) The contributions shall be adjusted as necessary to ensure that the total of all 
Contracting Parties· contributions is 100%. 

13. ANNEXPA 
LIST OF SIGNATORIES WHICH DO NOT ACCEPT THE 

PROVISIONAL APPLICATION OBLIGATION OF ARTICLE 45(3)(B) 
(IN ACCORDANCE WITH ARTICLE 45(3)( C)) 

1. The Czech Republic 
2. Germany 
3. Hungary 
4. Lithuania 
5. Poland 
6. Slovakia 

14. ANNEX T 64 

CONTRACTING PARTIES' TRANSITIONAL MEASURES 
(IN ACCORDANCE WITH ARTICLE 32(1)) 

List of Contracting Parties entitled to transitional arrangements 

Albania 
Armenia 
Azerbaijan 
Belarus* 
Bulgaria 
Croatia 
The Czech Republic 
Estonia 
Georgia 
Hungary 
Kazakhstan 
Kyrgyzstan 
Latvia 
Lithuania 
Moldova 
Poland 
Romania 
The Russian Federation * 

• Denotes Stale for which r:llification of !he Energy Charter Treaty is still pending as of September 2004. 

64 Editor's Note: The Transitional Mcasun.'S have now been phased out and Annex T has been retained in this 
booklel for transparency. 

-
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Slovakia 
Slovenia 
Tajikistan 
Turkmenistan 
Ukraine 
Uzbekistan 

List of provisions subject to transitional arrangements 

Article 6{2) 
Article 6{5) 
Article 7{4) 
Article 9( 1) 
Article 10(7) 
Article l4(l)(d) 
Article 20{3) 
Article 22(3) 

ARTICLE 6(2) 

"Each Contracting Party shall ensure that within its jurisdiction it has and enforces 
such laws as are necessary and appropriate to address unilateral and concerted anti­
competitive conduct in Economic Activity in the Energy Sector:· 

COUNTRY: ALBANIA 

Sector: All energy sectors. 

Level of Government: National. 

Description: 

Phase-out: 

-

There is no law on protection of competition in Albania. The 
law No 7746 of 28 July 1993 on Hydrocarbons and the law 
No 7796 of 17 February 1994 on Minerals do not include 
such provisions. There is no law on electricity which is in 
the stage of preparation. This law is planned to be submitted 
to the Parliament by the end of 1996. In these laws Albania 
intends to include provisions on anti-competitive conduct. 

I January 1998. 



Case 1; 19-cv-09153 Dac••m:2t 1-) Filed 1 0/02/1 9 ijage 271 of ..:11 c; 
(FILED: NEW YORK COUNTY CLERK 0 8 __ 16 _ 2 019 0 5: 56 p _ INn~'X NO· 654 707/2019 
NYSCEF DOC. NO. S RECEIVED NYSCEF: 08/16/2019 

COUNTRY: ARMENIA 

Sector: All energy sectors. 

Level of Government: National. 

Description: 

Phase-out: 

Sector: 

At present a state monopoly exists in Armenia in most 
energy sectors. There is no law on protection of competition, 
thus the rules of competition are not yet being implemented. 
There are no laws on energy. The draft laws on energy are 
planned to be submitted to the Parliament in 1994. The 
Jaws are envisaged to include provisions on anti-competitive 
behaviour, which would be harmonized with the EC 
legislation on competition. 

31 December 1997. 

COUNTRY: AZERBAIJAN 

All energy sectors. 

Level of Government: National. 

Description: The anti-monopoly legislation is at the stage of elaboration. 

Phase-out: 1 January 2000. 

COUNTRY: BELARUS 

Sector: All energy sectors. 

Level of Government: National 

Description: 

Phase-out: 

Anti-monopoly legislation is at the stage of elaboration. 

1 January 2000. 

COUNTRY: GEORGIA 

Sector: All energy sectors. 

Level of Government: National. 

Description: 

Phase-out: 

Laws on demonopolization are at present at the stage of 
elaboration in Georgia and that is why the State has so far 
the monopoly for practically all energy sources and energy 
resources, which restricts the possibility of competition in the 
energy and fuel complex. 

1 January 1999. 
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COUNTRY: KAZAKHSTAN 

Sector: All energy sectors. 

Level of Government: National. 

Description: The law on Development of Competition and Restriction of 
Monopolistic Activities (No 656 of 11 June 1991) has been 
adopted, but is of a general nature. It is necessary to develop 
the legislation further, in particular by means of adopting 
relevant amendments or adopting a new law. 

Phase-out: 1 January 1998. 

COUNTRY~ KYRGYZSTAN 

Sector: All energy sectors. 

Level of Government: National. 

Description: The law on Anti-monopoly Policies has already been adopted. 

Phase-out: 

The transitional period is needed to adapt provisions of this 
law to the energy sector which is now strictly regulated by the 
state. 

I July 2001. 

COUNTRY: MOLDOVA 

Sector: All energy sectors. 

Level of Government: National. 

Description: 

Phase-out: 

-

The law on Restriction of Monopolistic Activities and 
Development of Competition of 29 January 1992 provides 
an organizational and legal basis for the development of 
competition, and of measures to prevent, limit and restrict 
monopolistic activities; it is oriented towards implementing 
market economy conditions. This law, however, does not 
provide for concrete measures of anti-competitive conduct 
in the energy sector, nor does it cover completely the 
requirements of Article 6. 

In 1995 drafts of a law on Competition and a State 
Programme of Demonopolization of the Economy will be 
submitted to the Parliament. The draft law on Energy which 
will be also submitted to the Parliament in 1995 will cover 
issues on demonopolization and development of competition 
in the energy sector. 

1 January 1998. 
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COUNTRY: ROMANIA 

Sector: All energy sectors. 

Level of Government: National. 

Description: 

Phase-out: 

The rules of competition are not yet implemented in 
Romania. The draft law on Protection of Competition has 
been submitted to the Parliament and is scheduled to be 
adopted during 1994. 

The draft contains provisions with respect to anti-competitive 
behaviour, harmonized with the EC's law on Competition. 

31 December 1996. 

COUNTRY: THE RUSSIAN FEDERATION 

Sector: All energy sectors. 

Level of Government: 'The Federation. 

Description: 

Phase-out: 

A comprehensive framework of anti-monopoly legislation 
has been created in the Russian Federation but other legal 
and organizational measures to prevent, limit or suppress 
monopolistic activities and unfair competition will have to be 
adopted and in particular in the energy sector. 

1 July 2001. 

COUNTRY: SLOVENIA 

Sector: All energy sectors. 

Level of Government: National. 

Description: 

Phase-out: 

Law on Protection of Competition adopted in 1993 and 
published in Official Journal No 18/93 treats anti-competitive 
conduct generally. The existing law also provides for 
conditions for the establishment of competition authorities. 
At present the main competition authority is the Office of 
Protection of Competition in the Ministry of Economic 
Relations and Development. With regard to importance of 
energy sector a separate law in this respect is foreseen and 
thus more time for full compliance is needed. 

1 January 1998. 

-
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COUNTRY: TAJIKISTAN 

Sector: All energy sectors. 

Level of Government: National. 

Description: In 1993 Tajikistan passed the law on Demonopolization 
and Competition. However, due to the difficult economic 
situation in Tajikistan, the jurisdiction of the law has been 
temporarily suspended. 

Phase-out: 31 December 1997. 

COUNTRY: TURKMENISTAN 

Sector: All energy sectors. 

Level of Government: National. 

Description: Under the Ruling of the President of Turkmenistan No 
1532 of 21 October 1993 the Committee on Restricting 
Monopolistic Activities has been etablished and is acting 
now, the function of which is to protect enterprises and 
other entities from monopoly conduct and practices and to 
promote the formation of market principles on the basis of 
the development of competition and entrepreneurship. 

Phase-out: 

Sector: 

Further development of legislation and regulations is needed 
which would regulate anti-monopoly conduct of enterprises 
in the Economic Activity in the Energy Sector. 

1 July 2001. 

COUNTRY: UZBEKISTAN 

All energy sectors. 

Level of Government: National. 

Description: 

Phase-out: 

.. 

The law on Restricting Monopoly Activities has been 
adopted in Uzbekistan and has been in force since July 1992. 
However, the law (as is specified in article 1, paragraph 3) 
does not extend to the activities of enterprises in the energy 
sector. 

l July 2001. 
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ARTICLE 6(5) 

"If a Contracting Party considers that any specified anti-competitive conduct 
carried out within the Area of another Contracting Party is adversely affecting an 
important interest relevant to the purposes identified in this Article, the Contracting 
Party may notify the other Contracting Party and may request that its competition 
authorities initiate appropriate enforcement action. The notifying Contracting 
Party shaiJ include in such notification sufficient information to permit the notified 
Contracting Party to identify the anti-competitive conduct that is the subject 
of the notification and shall include an offer of such further information and co­
operation as that Contracting Party is able to provide. The notified Contracting 
Party or, as the case may be, the relevant competition authorities may consult with 
the competition authorities of the notifying Contracting Party and shall accord full 
consideration to the request of the notifying Contracting Party in deciding whether 
or not to initiate enforcement action with respect to the alleged anli-compelilive 
conduct identified in the notification. The notified Contracting Party shall inform 
the notifying Contracting Party of its decision or the decision of the relevant 
competition authorities and may if it wishes inform the notifying Contracting 
Party of the grounds for the decision. If enforcement action is initiated, the notified 
Contracting Party shall advise the notifying Contracting Party of its outcome and, 
to the extent possible, of any significant interim development:• 

COUNTRY: ALBANIA 

Sector: All energy sectors. 

Level of Government: National. 

Description: 

Phase-out: 

Sector: 

In Albania there are no established institutions to enforce the 
competition rules. Such institutions will be provided for in 
the law on the Protection of Competition which is planned to 
be finalized in 1996. 

1 January 1999. 

COUNTRY: ARMENIA 

All energy sectors. 

Level of Government: National. 

Description: 

Phase-out: 

Institutions to enforce the provisions of this paragraph have 
not been established in Armenia. 

The laws on Energy and Protection of Competition are 
planned to include provisions to establish such institutions. 

31 December 1997. 

-
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.. 

COUNTRY: AZERBAIJAN 

Sector: AJl energy sectors. 

Level of Government: National. 

Description: 

Phase-out: 

Sector: 

Anti-monopoly authorities shall be established after the 
adoption of anti-monopoly legislation. 

1 January 2000. 

COUNTRY: BELARUS 

All energy sectors. 

Level of Government: National. 

Description: 

Phase-out: 

Anti-monopoly authorities shall be established after the 
adoption of anti-monopoly legislation. 

1 January 2000. 

COUNTRY: GEORGIA 

Sector: All energy sectors. 

Level of Government: National. 

Description: 

Phase-out: 

Laws on demonopolization are at present at the stage 
of elaboration in Georgia and that is why there are no 
competition authorities established yet. 

1 January 1999. 

COUNTRY: KAZAKHSTAN 

Sector: All energy sectors. 

Level of Government: National. 

Description: An Anti-monopoly Committee has been established in 
Kazakhstan, but its activity needs improvement, both from 
legislative and organizational points of view, in order to 
elaborate an effective mechanism handling the complaints on 
anti-competitive conduct. 

Phase-out: 1 January 1998 . 
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COUNTRY: KYRGYZSTAN 

Sector: All energy sectors. 

Level of Government: National. 

Description: 

Phase-out: 

There is no mechanism in Kyrgyzstan to control the anti­
competitive conduct and the relevant legislation. It is 
necessary to establish relevant anti-monopoly authorities. 

l July 2001. 

COUNTRY: MOLDOVA 

Sector: All energy sectors. 

Level of Government: National. 

Description: '!he Ministry of Economy is responsible for the control of 
competitive conduct in Moldova. Relevant amendments 
have been made to the law on Breach of Administrative 
Rules, which envisage some penalties for violating rules of 
competition by monopoly enterprises. 

Phase-out: 

Sector: 

The draft law on Competition which is now at the stage of 
elaboration will have provisions on the enforcement of 
competition rules. 

1 January 1998. 

COUNTRY: ROMANIA 

All energy sectors. 

Level of Government: National. 

Description: Institutions to enforce the provisions of this paragraph have 
not been established in Romania. 

Phase-out: 

The Institutions charged with the enforcement of competition 
rules are provided for in the draft law on Protection of 
Competition which is scheduled to be adopted during 1994. 

The draft also provides a period of nine months for 
enforcement, starting with the date of its publication. 

According to the Europe Agreement establishing 
an association between Romania and the European 
Communities, Romania was granted a period of five years to 
implement competition rules. 

1 January 1998. 
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COUNTRY: TAJIKISTAN 

Sector: All energy sectors. 

Level of Government: National. 

Description: Tajikistan has adopted laws on Demonopolization and 
Competition, but institutions to enforce competition rules 
are in the stage of development. 

Phase-out: 31 December 1997. 

COUNTRY: UZBEKISTAN 

Sector: All energy sectors. 

Level of Government: National. 

Description: 

Phase-out: 

The law on Restricting Monopoly Activities has been 
adopted in Uzbekistan and has been in force since July 1992. 
However, the law {as is specified in article 1, paragraph 3) 
does not extend to the activities of the enterprises in the 
energy sector. 

1 July 2001. 

ARTICLE 7(4) 

"In the event that Transit of Energy Materials and Products cannot be achieved on 
commercial terms by means of Energy Transport Facilities the Contracting Parties 
shall not place obstacles in the way of new capacity being established, except as may 
be otherwise provided in applicable legislation which is consistent with paragraph 
{1)." 

-

COUNTRY: AZERBAIJAN 

Sector: All energy sectors. 

Level of Government: National. 

Description: 

Phase-out: 

It is necessary to adopt a set of laws on energy, including 
licensing procedures regulating transit. During a transition 
period it is envisaged to build and modernize power 
transmission lines, as well as generating capacities with 
the aim of bringing their technical level to the world 
requirements and adjusting to conditions of a market 
economy. 

31 December 1999. 
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COUNTRY: BELARUS 

Sector: All energy sectors. 

Level of Government: National. 

Description: Laws on energy, land and other subjects are being worked out 
at present, and until their final adoption, uncertainty remains 
as to the conditions for establishing new transport capacities 
for energy carriers in the territory of Belarus. 

Phase-out: 31 December 1998. 

COUNTRY: BULGARIA 

Sector: All energy sectolis. 

Levd of Government: National. 

Description: Bulgaria has no laws regulating Transit of Energy Materials 
and Products. An overall restructuring is ongoing in 
the energy sector, including development of institutional 

Phase-out: 

Sector: 

framework, legislation and regulation. 

lhe transitional period of 7 years is necessary to bring the 
legislation concerning the Transit of Energy Materials and 
Products in full compliance with this provision. 

1 July 2001. 

COUNTRY: GEORGIA 

All energy sectors. 

Level of Government: National. 

Description: 

Phase-out: 

It is necessary to prepare a set of laws on the matter. At 
present there are substantially different conditions for the 
transport and transit of various energy sources in Georgia 
(electric power, natural gas, oil products, coal). 

1 January 1999. 

-
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COUNTRY: HUNGARY 

Sector: Electricity industry. 

Level of Government: National. 

Description: 

Phase-out: 

According to the current legislation establishment and 
operation of high-voltage transmission lines is a state 
monopoly. 

The creation of the new legal and regulatory framework for 
establishment, operation and ownership of high-voltage 
transmission lines is under preparation. 

The Ministry of Industry and Trade has already taken the 
initiative to put forward a new Act on Electricity Power, that 
will have its impact also on the Civil Code and on the Act 
on Concession. Compliance can be achieved after entering 
in force of the new law on Electricity and related regulatory 
decrees. 

31 December 1996. 

COUNTRY: POLAND 

Sector: All energy sectors. 

Level of Government: National. 

Description: 

Phase-out: 

Polish law on Energy, being in the final stage of coordination, 
stipulates for creating new legal regulations similar to those 
applied by free market countries (licenses to generate, 
transmit, distribute and trade in energy carriers). Until it 
is adopted by the Parliament a temporary suspension of 
obligations under this paragraph is required. 

31 December 1995. 

ARTICLE 9(1) 

"The Contracting Parties acknowledge the importance of open capital markets in 
encouraging the flow of capital to finance trade in Energy Materials and Products 
and for the making of and assisting with regard to Investments in Economic Activity 
in the Energy Sector in the Areas of other Contracting Parties, particularly those 
with economies in transition. Each Contracting Party shall accordingly endeavour 
to promote conditions for access to its capital market by companies and nationals 
of other Contracting Parties, for the purpose of financing trade in Energy Materials 
and Products and for the purpose of Investment in Economic Activity in the Energy 
Sector in the Areas of those other Contracting Parties, on a basis no less favourable 
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than that which it accords in like circumstances to its own companies and nationals 
or companies and nationals of any other Contracting Party or any third state, 
whichever is the most favourable:• 

COUNTRY: AZERBAIJAN 

Sector: All energy sectors. 

Level of Government: National. 

Description: 

Phase-out: 

Relevant legislation is at the stage of elaboration. 

1 January 2000. 

COUNTRY: BELARUS 

Sector: All energy sectors. 

Level of Government: National. 

Description: 

Phase-out: 

Sector: 

Relevant legislation is at the stage of elaboration. 

1 January 2000. 

COUNTRY: GEORGIA 

All energy sectors. 

Level of Government: National. 

Description: Relevant legislation is at the stage of preparation. 

Phase-out: 1 January 1997. 

COUNTRY: KAZAKHSTAN 

Sector: All energy sectors. 

Level of Government: National. 

Description: The bill on Foreign Investments is at the stage of 
authorization approval with the aim to adopt it by the 
Parliament in autumn 1994. 

Phase-out: 1 July 2001. 
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COUNTRY: KYRGYZSTAN 

Sector: All energy sectors. 

Level of Government: National. 

Description: 

Phase-out: 

Relevant legislation is currently under preparation. 

1 July 2001. 

ARTICLE 10(7) -SPECIFIC MEASURES 

"Each Contracting Party shall accord to Investments in its Area of Investors of 
another Contracting Party, and their related activities including management, 
maintenance, use, enjoyment or disposal, treatment no less favourable than that 
which it accords to Investments of its own Investors or of the Investors of any 
other Contracting Party or any third state and their related activities including 
management, maintenance, use, enjoyment or disposal, whichever is the most 
favourable." 

COUNTRY: BULGARIA 

Sector: All energy sectors. 

Level of Government: National. 

Description: 

Phase-out: 

Foreign persons may not acquire property rights over land. 
A company with more than fifty per cent of foreign person's 
share may not acquire property right over agricultural land; 

Foreigners and foreign legal persons may not aquire property 
rights over land except by way of inheritance according to the 
law. In this case they have to make it over; 

A foreign person may aquire property rights over buildings, 
but without property rights over the land; 

Foreign persons or companies with foreign controlling 
participation must obtain a permit before performing the 
following activities: 

- exploration, development and extraction of natural 
resources from the territorial sea, continental shelf or 
exclusive economic zone; 

- acquisition of real estate in geographic regions designated 
by the Council of Ministers. 

- The permits are issued by the Council of Ministers or by a 
body authorized by the Council of Ministers. 

1 July 2001. 
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ARTICLE 14(I)(D) 

"Each Contracting Party shall with respect to Investments in its Area of Investors 
of any other Contracting Party guarantee the freedom of transfer into and out of its 
Area, including the transfer of: 

unspent earnings and other remuneration of personnel engaged from abroad in 
connection with that Investment;" 

COUNTRY: BULGARIA 

Sector: All energy sectors. 

Level of Government: National. 

Description: Foreign nationals employed by companies with more than 
50 per cent of foreign participation, or by a foreign person 
registered as sole trader or a branch or a representative 
office of a foreign company in Bulgaria, receiving their 
salary in Bulgarian leva, may purchase foreign currency not 
exeeding 70 per cent of their salary, including social security 
payments. 

Phase-out: 1 July 2001. 

COUNTRY: HUNGARY 

Sector: All energy sectors. 

Level of Government: National. 

Description: According to the Act on Investments of Foreigners in 
Hungary, article 33, foreign top managers, executive 
managers, members of the Supervisory Board and foreign 
employees may transfer their income up to 50 per cent of 
their aftertax earnings derived from the company of their 

Phase-out: 

employment through the bank of their company. 

The phase out of this particular restriction depends on the 
progress Hungary is able to make in the implementation of 
the foreign exchange liberalization programme whose final 
target is the full convertibility of the Forint. This restriction 
does not create barriers to foreign investors. Phase-out is 
based on stipulations of Article 32. 

1 July 2001. 
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ARTICLE 20(3) 

"Each Contracting Party shall designate one or more enquiry points to which 
requests for information about the above mentioned laws, regulations, judicial 
decisions and administrative rulings may be addressed and shall communicate 
promptly such designation to the Secretariat which shall make it available on 
request." 

COUNTRY: ARMENIA 

Sector: All energy sectors. 

Level of Government: National. 

Description: 

Phase-out: 

In Armenia there are no official enquiry points yet to which 
requests for information about the relevant laws and other 
regulations could be addressed. There is no information 
centre either. There is a plan to establish such a centre in 
1994-1995. Technical assistance is required. 

31 December 1996. 

COUNTRY: AZERBAIJAN 

Sector: All energy sectors. 

Level of Government: National. 

Description: 

Phase-out: 

Sector: 

There are no official enquiry points so far in Azerbaijan 
to which requests for information about relevant laws and 
regulations could be addressed. At present such information 
is concentrated in various organizations. 

31 December 1997. 

COUNTRY: BELARUS 

All energy sectors. 

Level of Government: National. 

Description: 

Phase-out: 

-

Official enquiry offices which could give information on laws, 
regulations, judicial decisions and administrative rulings do 
not exist yet in Belarus. As far as the judicial decisions and 
administrative rulings are concerned there is no practice of 
their publishing. 

31 December 1998. 
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COUNTRY: KAZAKHSTAN 

Sector: All energy sectors. 

Level of Government: National. 

Description: The process of establishing enquiry points has begun. As 
far as the judicial decisions and administrative rulings are 
concerned they are not published in Kazakhstan (except 
for some decisions made by the Supreme Court), because 
they are not considered to be sources of law. To change the 
existing practice will require a long transitional period. 

Phase-out: 1 July 2001. 

COUNTRY: MOLDOVA 

Sector: All energy sectors. 

Level of Government: National. 

Description: 

Phase-out: 

It is necessary to establish enquiry points. 

31 December 1995. 

COUNTRY: THE RUSSIAN FEDERATION 

Sector: All energy sectors. 

Level of Government: The Federation and the Republics constituting Federation. 

Description: 

Phase-out: 

No official enquiry points exist in the Russian Federation as 
of now to which requests for information about relevant laws 
and other regulation acts could be addressed. As far as the 
judicial decisions and administrative rulings are concerned 
they are not considered to be sources of law. 

31 December 2000. 

.. 
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.. 

COUNTRY: SLOVENIA 

Sector: All energy sectors. 

Level of Government: National 

Description: 

Phase-out: 

In Slovenia there are no official enquiry points yet to 
which requests for information about relevant laws and 
other regulatory acts could be addressed. At present such 
information is available in various ministries. The Law on 
Foreign Investments which is under preparation foresees 
establishment of such an enquiry point. 

1 January 1998. 

COUNTRY: TAJIKISTAN 

Sector: All energy sectors. 

Level of Government: National. 

Description: 

Phase-out: 

'lbere are no enquiry points yet in Tajikistan to which 
requests for information about relevant laws and other 
regulations could be addressed. It is only a question of 
having available funding. 

31 December 1997. 

COUNTRY: UKRAINE 

Sector: All energy sectors. 

Level of Government: National. 

Description: 

Phase-out: 

Improvement of the present transparency of laws up to the 
level of international practice is required. Ukraine will have 
to establish enquiry points providing information about laws, 
regulations, judicial decisions and administrative rulings and 
standards of general application. 

1 January 1998. 

ARTICLE 22(3) 

"Each Contracting Party shall ensure that if it establishes or maintains a state entity 
and entrusts the entity with regulatory, administrative or other governmental 
authority, such entity shall exercise that authority in a manner consistent with the 
Contracting Party's obligations under this Treaty': 
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COUNTRY: THE CZECH REPUBLIC 

Sector: Uranium and nuclear industries. 

Level of Government: National. 

Description: In order to deplete uranium ore reserves that are stocked 
by Administration of State Material Reserves, no imports 
of uranium ore and concentrates, including uranium fuel 
bundles containing uranium of non-Czech origin, will be 
licensed. 

1 July 2001. 

-
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DECISIONS WITH RESPECT TO 

THE ENERGY CHARTER TREATY 
(ANNEX 2 TO THE FINAL ACT OF THE 

EUROPEAN ENERGY CHARTER CONFERENCE) 
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DECISIONS WITH RESPECT TO 
THE ENERGY CHARTER TREATY 

(ANNEX 2 TO THE FINAL ACT OF THE EUROPEAN 
ENERGY CHARTER CONFERENCE) 

The European Energy Charter Conference has adopted the following Decisions: 

1. With respect to the Treaty as a whole 

In the event of a conflict between the treaty concerning Spitsbergen of 9 
February 1920 (the Svalbard Treaty) and the Energy Charter Treaty, the treaty 
concerning Spitsbergen shall prevail to the extent of the conflict, without 
prejudice to the positions of the Contracting Parties in respect of the Svalbard 
Treaty. In the event of such conflict or a dispute as to whether there is such 
conflict or as to its extent, Article 16 and Part V of the Energy Charter Treaty 
shall not apply. 

2. With respect to Article 1 0(7) 

The Russian Federation may require that companies with foreign participation 
obtain legislative approval for the leasing of federally-owned property, provided 
that the Russian Federation shall ensure without exception that this process is 
not applied in a manner which discriminates among Investments of Investors 
of other Contracting Parties. 

3. With respect to Article 14 65 

( 1) The term "freedom of transfer" in Article 14( 1) does not preclude a 
Contracting Party (hereinafter referred to as the "Limiting Party") from 
applying restrictions on movement of capital by its own Investors, provided 
that: 

(a) such restrictions shall not impair the rights granted under Article 
14( 1) to Investors of other Contracting Parties with respect to their 
Investments; 

(b) such restrictions do not affect Current Transactions; and 

65 S~e Chairman's Slalemenl "' Atlupliun Session on 17 December 1994, p. 157; 01nd Exchange of Lcncrs with the 
\ European Communities on Decision n . 3 of the Energy Charter Treaty, p. 160. 

-
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(c) the Contracting Party ensures that Investments in its Area of the 
Investors of all other Contracting Parties are accorded, with respect 
to transfers, treatment no less favourable than that which it accords to 
Investments of Investors of any other Contracting Party or of any third 
state, whichever is the most favourable. 

(2) This Decision shall be subject to examination by the Charter Conference 
five years after entry into force of the Treaty, but not later than the date 
envisaged in Article 32(3). 

(3) No Contracting Party shall be eligible to apply such restrictions unless it is a 
Contracting Party which is a state that was a constituent part of the former 
Union of Soviet Socialist Republics, which has notified the provisional 
Secretariat in writing no later than 1 July 1995 that it elects to be eligible to 
apply restrictions in accordance with this Decision. 66 

( 4) For the avoidance of doubt, nothing in this Decision shall derogate, as 
concerns Article 16, from the rights hereunder of a Contracting Party, its 
Investors or their Investments, or from the obligations of a Contracting 
Party. 

(5) For the purposes of this Decision: 

"Current Transactions" are current payments connected with the movement 
of goods, services or persons that are made in accordance with normal 
international practice, and do not include arrangements which materially 
constitute a combination of a current payment and a capital transaction, 
such as deferrals of payments and advances which is meant to circumvent 
respective legislation of the Limiting Party in the field. 

4. With respect to Article 14(2) 

Without prejudice to the requirements of Article 14 and its other international 
obligations, Romania shall endeavour during the transition to full convertibility 
of its national currency to take appropriate steps to improve the efficiency of 
its procedures for the transfers of Investment Returns and shall in any case 
guarantee such transfers in a Freely Convertible Currency without restriction 
or a delay exceeding six months. Romania shall ensure that Investments in 
its Area of the Investors of all other Contracting Parties are accorded, with 
respect to transfers, treatment no less favourable than that which it accords to 
Investments of Investors of any other Contracting Party or of any third state, 
whichever is the most favourable. 

66 Editor's note: A notification of the Russian Federation has been received by the provisional Secretarial on 29 June 
1995. 

-
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5. With respect to Articles 24(4)(a) and 25 

An Investment of an Investor referred to in Article 1(7)(a)(ii), of a Contracting !;!E--1~ 
Party which is not party to an EIA or a member of a free-trade area or a ~ 

customs union, shall be entitled to treatment accorded under such EIA, free-
trade area or customs union, provided that the Investment: ~ 

E-4 
(a) has its registered office, central administration or principal place of business ~ 

in the Area of a party to that EJA or member of that free-trade area or u 
customs union; or t; 

(b) in case it only has its registered office in that Area, has an effective and ~ 
continuous link with the economy of one of the parties to that EIA or ~ 
member of that free-trade area or customs union. 

-
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ON ENERGY EFFICIENCY 

AND RELATED 

ENVIRONMENTAL ASPECTS 

(ANNEX 3 TO THE FINAL ACT OF 
THE EUROPEAN ENERGY 
CHARTER CONFERENCE) 
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ENERGY CHARTER PROTOCOL ON ENERGY 
EFFICIENCY 

AND RELATED ENVIRONMENTAL ASPECTS 

(ANNEX 3 TO THE FINAL ACT OF THE EUROPEAN 
ENERGY CHARTER CONFERENCE) 

PREAMBLE 

THE CONTRACTING PARTIES to this Protocol. 

Having regard to the European Energy Charter adopted in the Concluding 
Document of the Hague Conference on the European Energy Charter, signed at The 
Hague on 17 December 1991; and in particular to the declarations therein that co­
operation is necessary in the field of energy efficiency and related environmental 
protection; 

Having regard also to the Energy Charter Treaty, opened for signature from 17 
December 1994 to 16 June 1995; 

Mindful of the work undertaken by international organizations and fora in the field 
of energy efficiency and environmental aspects of the energy cycle; 

Aware of the improvements in supply security, and of the significant economic and 
environmental gains, which result from the implementation of cost-effective energy 
efficiency measures; and aware of their importance for restructuring economies and 
improving living standards; 

Recognizing that improvements in energy efficiency reduce negative environmental 
consequences of the energy cycle including global warming and acidification; 

Convinced that energy prices should reflect as far as possible a competitive 
market, ensuring market-oriented price formation, including fuller reflection of 
environmental costs and benefits, and recognizing that such price formation is vital 
to progress in energy efficiency and associated environmental protection; 

Appreciating the vital role of the private sector including small and medium­
sized enterprises in promoting and implementing energy efficiency measures. and 
intent on ensuring a favourable institutional framework for economically viable 
investment in energy efficiency; 

-
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.. 

Recognizing that commercial forms of co-operation may need to be complemented 
by intergovernmental co-operation, particularly in the area of energy policy 
formulation and analysis as well as in other areas which are essential to the 
enhancement of energy efficiency but not suitable for private funding; and 

Desiring to undertake co-operative and coordinated action in the field of energy 
efficiency and related environmental protection and to adopt a Protocol providing a 
framework for using energy as economically and efficiently as possible: 

HAVE AGREED AS FOLLOWS: 



Case 1: 19-cv-09153 Do: ument 1-;
2 

Filed 1 0/02l19 ~age 299 of 41 ~ 
!FILED: NEW YORK COUNTY CLERK_ 08/16_ 019 05:56 P_ INlmX NO. 654707/2019 
NYSCEF DOC . NO. S RECEIVED NYSCEF: 08/16/2019 

PART I 
INTRODUCTION 

ARTICLE 1 
SCOPE AND OBJECTIVES OF THE PROTOCOL 

( 1) This Protocol defines policy principles for the promotion of energy efficiency 
as a considerable source of energy and for consequently reducing adverse 
Environmental Impacts of energy systems. It furthermore provides guidance 
on the development of energy efficiency programmes, indicates areas of co­
operation and provides a framework for the development of co-operative and 
coordinated action. Such action may include the prospecting for, exploration, 
production, conversion, storage, transport, distribution, and consumption of 
energy, and may relate to any economic sector. 

(2) The objectives of this Protocol are: 

(a) the promotion of energy efficiency policies consistent with sustainable 
development; 

(b) the creation of framework conditions which induce producers and 
consumers to use energy as economically, efficiently and environmentally 
soundly as possible, particularly through the organization of efficient 
energy markets and a fuller reflection of environmental costs and benefits; 
and 

(c) the fostering of co-operation in the field of energy efficiency. 

As used in this Protocol: 

ARTICLE2 
DEFINITIONS 

( 1) "Charter" means the European Energy Charter adopted in the Concluding 
Document of the Hague Conference on the European Energy Charter signed 
at The Hague on 17 December 1991; signature of the Concluding Document is 
considered to be signature of the Charter. 

(2) "Contracting Party" means a state or Regional Economic Integration 
Organization which has consented to be bound by this Protocol and for which 
the Protocol is in force. 

-
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-

(3) "Regional Economic Integration Organization" means an organization 
constituted by states to which they have transferred competence over certain 
matters a number of which are governed by this Protocol, including the 
authority to take decisions binding on them in respect of those matters. 

(4) "Energy Cycle" means the entire energy chain, including activities related 
to prospecting for, exploration, production, conversion, storage, transport, 
distribution and consumption of the various forms of energy, and the 
treatment and disposal of wastes, as well as the decommissioning, cessation or 
closure of these activities, minimizing harmful Environmental Impacts. 

(5) "Cost-Effectiveness" means to achieve a defined objective at the lowest cost or 
to achieve the greatest benefit at a given cost. 

(6) "Improving Energy Efficiency" means acting to maintain the same unit of 
output (of a good or service) without reducing the quality or performance 
of the output. while reducing the amount of energy required to produce that 
output. 

(7) "Environmental Impact" means any effect caused by a given activity on the 
environment, including human health and safety, flora, fauna, soil, air, water, 
climate, landscape and historical monuments or other physical structures or 
the interactions among these factors; it also includes effects on cultural heritage 
or socio-economic conditions resulting from alterations to those factors. 
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ARTICLE3 
BASIC PRINCIPLES 

Contracting Parties shall be guided by the following principles: 
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( 1) Contracting Parties shall co-operate and, as appropriate, assist each other in 
developing and implementing energy efficiency policies, laws and regulations. 

(2) Contracting Parties shall establish energy efficiency policies and appropriate 
legal and regulatory frameworks which promote, inter alia: 

(a) efficient functioning of market mechanisms including market-oriented 
price formation and a fuller reflection of environmental costs and benefits; 

(b) reduction of barriers to energy efficiency, thus stimulating investments; 

{c) mechanisms for financing energy efficiency initiatives; 

(d)education and awareness; 

(e) dissemination and transfer of technologies; 

(f) transparency of legal and regulatory frameworks. 

(3) Contracting Parties shall strive to achieve the full benefit of energy efficiency 
throughout the Energy Cycle. To this end they shall, to the best of their 
competence, formulate and implement energy efficiency policies and co­
operative or coordinated actions based on Cost-Effectiveness and economic 
efficiency, taking due account of environmental aspects. 

(4) Energy efficiency policies shall include both short-term measures for the 
adjustment of previous practices and long-term measures to improve energy 
efficiency throughout the Energy Cycle. 

(5) When co-operating to achieve the objectives of this Protocol, Contracting 
Parties shall take into account the differences in adverse effects and abatement 
costs between Contracting Parties. 

(6) Contracting Parties recognize the vital role of the private sector. They shall 
encourage action by energy utilities, responsible authorities and specialised 
agencies, and close co-operation between industry and administrations. 



!FILED: NEW YO~ I:<DA'l'-ll9f!tERJhCO@ll6f-l OfDeCOBib1f Mf'age 302 cJtUl!l~ NO. 654707/2019 
NYSCEF DOC. NO. 5 RECEIVED NYSCEF: 08/16/2019 

(7) Co-operative or coordinated action shall take into account relevant principles 
adopted in international agreements, aimed at protection and improvement of 
the environment, to which Contracting Parties are parties. 

(8) Contracting Parties shall take full advantage of the work and expertise 
of competent international or other bodies and shall take care to avoid 
duplication. 

ARTICLE4 
DIVISION OF RESPONSIBILITY AND COORDINATION 

Each Contracting Party shall strive to ensure that energy efficiency policies are 
coordinated among all of its responsible authorities. 

ARTICLES 
STRATEGIES AND POLICY AIMS 

Contracting Parties shall formulate strategies and policy aims for Improving Energy 
Efficiency and thereby reducing Environmental Impacts of the Energy Cycle as 
appropriate in relation to their own specific energy conditions. These strategies and 
policy aims shall be transparent to all interested parties. 

ARTICLE6 
FINANCING AND FINANCIAL INCENTIVES 

( 1) Contracting Parties shall encourage the implementation of new approaches 
and methods for financing energy efficiency and energy-related environmental 
protection investments, such as joint venture arrangements between 
energy users and external investors (hereinafter referred to as "Third Party 
Financing"). 

(2) Contracting Parties shall endeavour to take advantage of and promote access 
to private capital markets and existing international financing institutions 
in order to facilitate investments in Improving Energy Efficiency and in 
environmental protection related to energy efficiency. 

(3) Contracting Parties may, subject to the provisions of the Energy Charter Treaty 
and to their other international legal obligations, provide fiscal or financial 
incentives to energy users in order to facilitate market penetration of energy 
efficiency technologies, products and services. 1hey shall strive to do so in 
a manner that both ensures transparency and minimizes the distortion of 
international markets . 

.. 
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ARTICLE7 
PROMOTION OF ENERGY EFFICIENT TECHNOLOGY 

( 1) Consistent with the provisions of the Energy Charter Treaty, Contracting 
Parties shall encourage commercial trade and co-operation in energy efficient 
and environmentally sound technologies, energy-related services and 
management practices. 

(2) Contracting Parties shall promote the use of these technologies, services and 
management practices throughout the Energy Cycle. 

ARTICLES 
DOMESTIC PROGRAMMES 

(1) In order to achieve the policy aims formulated according to Article 5, each 
Contracting Party shall develop, implement and regularly update energy 
efficiency programmes best suited to its circumstances. 

(2) These programmes may include activities such as the: 

(a) development of long-term energy demand and supply scenarios to guide 
decision-making; 

(b)assessment of the energy, environmental and economic impact of actions 
taken; 

(c) definition of standards designed to improve the efficiency of energy using 
equipment, and efforts to harmonize these internationally to avoid trade 
distortions; 

(d)development and encouragement of private initiative and industrial co­
operation, including joint ventures; 

(e) promotion of the use of the most energy efficient technologies that are 
economically viable and environmentally sound; 

(f) encouragement of innovative approaches for investments in energy 
efficiency improvements, such as Third Party Financing and co-financing; 

(g) development of appropriate energy balances and data bases, for example 
with data on energy demand at a sufficiently detailed level and on 
technologies for Improving Energy Efficiency; 

-
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(h) promotion of the creation of advisory and Consultancy services which may 
be operated by public or private industry or utilities and which provide 
information about energy efficiency programmes and technologies, and 
assist consumers and enterprises; 

(i) support and promotion of cogeneration and of measures to increase the 
efficiency of district heat production and distribution systems to buildings 
and industry; 

(j) establishment of specialized energy efficiency bodies at appropriate levels, 
that are sufficiently funded and staffed to develop and implement policies. 

(3) In implementing their energy efficiency programmes, Contracting Parties shall 
ensure that adequate institutional and legal infrastructures exist. 
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PART III 
INTERNATIONAL CO-OPERATION 

ARTICLE9 
AREAS OF CO-OPERATION 

The co-operation between Contracting Parties may take any appropriate form. 
Areas of possible co-operation are listed in the Annex. 

.. 
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PART IV 
ADMINISTRATIVE AND LEGAL ARRANGEMENTS 

ARTICLE 10 
ROLE OF THE CHARTER CONFERENCE 

(1) AJl decisions made by the Charter Conference in accordance with this Protocol 
shall be made by only those Contracting Parties to the Energy Charter Treaty 
who are Contracting Parties to this Protocol. 

(2) The Charter Conference shall endeavour to adopt, within 180 days after 
the entry into force of this Protocol, procedures for keeping under review 
and facilitating the implementation of its provisions, including reporting 
requirements, as well as for identifying areas of co-operation in accordance 
with Article 9. 

ARTICLE 11 
SECRETARIAT AND FINANCING 

(1) The Secretariat established under Article 35 of the Energy Charter Treaty 
shall provide the Charter Conference with all necessary assistance for the 
performance of its duties under this Protocol and provide such other services 
in support of the Protocol as may be required from time to time, subject to 
approval by the Charter Conference. 

(2) The costs of the Secretariat and Charter Conference arising from this Protocol 
shall be met by the Contracting Parties to this Protocol according to their 
capacity to pay, determined according to the formula specified in Annex B to 
the Energy Charter Treaty. 

ARTICLE 12 
VOTING 

(1) Unanimity of Contracting Parties Present and Voting at the meeting of the 
Charter Conference where such matters fall to be decided shall be required for 
decisions to: 

(a) adopt amendments to this Protocol; and 

(b) approve accessions to this Protocol under Article 16. 
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Contracting Parties shaH make every effort to reach agreement by consensus 
on any other matter requiring their decision under this Protocol. If agreement 
cannot be reached by consensus, decisions on non-budgetary matters shall be 
taken by a three-fourths majority of Contracting Parties Present and Voting 
at the meeting of the Charter Conference at which such matters fall to be 
decided. 

Decisions on budgetary matters shall be taken by a qualified majority of 
Contracting Parties whose assessed contributions under Article 11 (2) 
represent, in combination, at least three-fourths of the total assessed 
contributions. 

(2) For purposes of this Article, "Contracting Parties Present and Voting" 
means Contracting Parties to this Protocol present and casting affirmative or 
negative votes, provided that the Charter Conference may decide upon rules 
of procedure to enable such decisions to be taken by Contracting Parties by 
correspondence. 

(3) Except as provided in paragraph (1) in relation to budgetary matters, no 
decision referred to in this Article shall be valid unless it has the support of a 
simple majority of Contracting Parties. 

(4) A Regional Economic Integration Organization shall, when voting, have 
a number of votes equal to the number of its member states which are 
Contracting Parties to this Protocol; provided that such an Organization shall 
not exercise its right to vote if its member states exercise theirs, and vice versa. 

(5) In the event of persistent arrears in a Contracting Party's discharge of financial 
obligations under this Protocol, the Charter Conference may suspend that 
Contracting Party's voting rights in whole or in part. 

ARTICLE 13 
RELATION TO THE ENERGY CHARTER TREATY 

( 1) In the event of inconsistency between the provisions of this Protocol and the 
provisions of the Energy Charter Treaty, the provisions of the Energy Charter 
Treaty shall, to the extent of the inconsistency, prevail. 

(2) Article 10(1) and Article 12(1) to (3) shall not apply to votes in the Charter 
Conference on amendments to this Protocol which assign duties or functions 
to the Charter Conference or the Secretariat, the establishment of which is 
provided for in the Energy Charter Treaty. 

-
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PARTY 
FINAL PROVISONS 

ARTICLE 14 
SIGNATURE 

This Protocol shal1 be open for signature at Lisbon from 17 December 1994 to 16 
June 1995 by the states and Regional Economic Integration Organizations whose 
representatives have signed the Charter and the Energy Charter Treaty. 

ARTICLE 15 
RATIFICATION, ACCEPTANCE OR APPROVAL 

This Protocol sha11 be subject to ratification, acceptance or approval by signatories. 
Instruments of ratification, acceptance or approval shall be deposited with the 
Depository. 

ARTICLE 16 
ACCESSION 

This Protocol shall be open for accession, from the date on which the Protocol is 
closed for signature, by states and Regional Economic Integration Organizations 
which have signed the Charter and are Contracting Parties to the Energy Charter 
Treaty, on terms to be approved by the Charter Conference. The instruments of 
accession shall be deposited with the Depository. 

ARTICLE 17 
AMENDMENTS 

( 1) Any Contracting Party may propose amendments to this Protocol. 

-

(2) The text of any proposed amendment to this Protocol shall be communicated 
to Contracting Parties by the Secretariat at least three months before the date 
on which it is proposed for adoption by the Charter Conference. 

(3) Amendments to this Protocol. texts of which have been adopted by the Charter 
Conference, shall be communicated by the Secretariat to the Depository which 
shall submit them to all Contracting Parties for ratification, acceptance or 
approval. 
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(4) Instruments of ratification, acceptance or approval of amendments to this 
Protocol shall be deposited with the Depository. Amendments shall enter 
into force between Contracting Parties having ratified, accepted or approved 
them on the thirtieth day after deposit with the Depository of instruments of 
ratification, acceptance or approval by at least three-fourths of the Contracting 
Parties. Thereafter the amendments shall enter into force for any other 
Contracting Party on the thirtieth day after that Contracting Party deposits its 
instrument of ratification, acceptance or approval of the amendments. 

ARTICLE 18 
ENTRY INTO FORCE 

( 1) This Protocol shall enter into force on the thirtieth day after the date of deposit 
of the fifteenth instrument of ratification, acceptance or approval thereof, or of 
accession thereto, by a state or Regional Economic Integration Organization 
which is a signatory to the Charter and a Contracting Party to the Energy 
Charter Treaty or on the same date as the Energy Charter Treaty enters into 
force, whichever is later. 

(2) For each state or Regional Economic Integration Organization for which the 
Energy Charter Treaty has entered into force and which ratifies, accepts, or 
approves this Protocol or accedes thereto after the Protocol has entered into 
force in accordance with paragraph ( 1 ), the Protocol shall enter into force on 
the thirtieth day after the date of deposit by such state or Regional Economic 
Integration Organization of its instrument of ratification, acceptance, approval 
or accession. 

(3) For the purposes of paragraph (1), any instrument deposited by a Regional 
Economic Integration Organization shall not be counted as additional to those 
deposited by member states of such Organization. 

ARTICLE 19 
RESERVATIONS 

No reservations may be made to this Protocol. 

ARTICLE20 
WITHDRAWAL 

(1) At any time after this Protocol has entered into force for a Contracting Party, 
that Contracting Party may give written notification to the Depository of its 
withdrawal from the Protocol. 

-
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(2) Any Contracting Party which withdraws from the Energy Charter Treaty shall 
be considered as also having withdrawn from this Protocol. 

( 3) The effective date of withdrawal under paragraph (1) shall be ninety days after 
receipt of notification by the Depository. The effective date of withdrawal 
under paragraph (2) shall be the same as the effective date of withdrawal from 
the Energy Charter Treaty. 

ARTICLE21 
DEPOSITORY 

The Government of the Portuguese Republic shall be the Depository of this 
Protocol. 

ARTICLE22 
AUTHENTIC TEXTS 

In witness whereof the undersigned, being duly authorized to that effect, have 
signed this Protocol in English, French, German, Italian, Russian and Spanish, of 
which every text is equally authentic, in one original, which will be deposited with 
the Government of the Portuguese Republic. 

Done at Lisbon on the seventeenth day of December in the year one thousand nine 
hundred and ninety-four. 67 

67 For Signatories see the Energy Charter Secretarial website (www.encharter.org). 

-
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ANNEX 
ILLUSTRATIVE AND NON-EXHAUSTIVE LIST 

OF POSSIBLE AREAS OF COOPERATION 
PURSUANT TO ARTICLE 9 

Development of energy efficiency programmes, including identifying energy 
efficiency barriers and potentials, and the development of energy labelling and 
efficiency standards; 

Assessment of the Environmental Impacts of the Energy Cycle; 

Development of economic, legislative and regulatory measures; 

Technology transfer, technical assistance and industrial joint ventures subject to 
international property rights regimes and other applicable international agreements; 

Research and development; 

Education, training, information and statistics; 

Identification and assessment of measures such as fiscal or other market-based 
instruments, including tradeable permits to take account of external, notably 
environmental, costs and benefits. 

Energy analysis and policy formulation: 
• assessment of energy efficiency potentials; 
• energy demand analysis and statistics; 
• development oflegislative and regulatory measures; 
• integrated resource planning and demand side management; 
• Environmental Impact assessment, including major energy projects. 

Evaluation of economic instruments for Improving Energy Efficiency and 
environmental objectives. 

Energy efficiency analysis in refining, conversion, transport and distribution of 
hydro-carbons. 

Improving Energy Efficiency in power generation and transmission: 
• cogeneration; 
• plant component (boilers, turbines, generators, etc); 
• network integration. 

Improving Energy Efficiency in the building sector: 
• thermal insulation standards, passive solar and ventilation; 
• space heating and air conditioning systems; 
• high efficiency low NOx burners; 

-



!FILED: NEW YOIUre ro9lri'b9Cf'D:R!ioC08)@61-200Hef4i5Q/9~1pMfage 312 aifll*-Z16 NO. 654707/2019 

NYSCEF DOC. NO . 5 RECEIVED NYSCEF: 08/16/2019 

• metering technologies and individual metering; 
• domestic appliances and lighting. 

Municipalities and local community services: 
• district heating systems; 
• efficient gas distribution systems; 
• energy planning technologies; 
• twinning of towns or of other relevant territorial entities; 
• energy management in cities and in public buildings; 
• waste management and energy recovery of waste. 

Improving Energy Efficiency in the industrial sector: 
• joint ventures; 
• energy cascading, cogeneration and waste heat recovery; 
• energy audits. 

Improving Energy Efficiency in the transport sector: 
• motor vehicle performance standards; 
• development of efficient transport infrastructures. 

Information: 
• awareness creation; 
• data bases: access, technical specifications, information systems; 
• dissemination, collection and collation of technical information; 
• behavioural studies. 

Training and education: 
• exchanges of energy managers, officials, engineers and students; 
• organization of international training courses. 

Financing: 
• development of legal framework; 
• Third Party Financing; 
• joint ventures; 
• co-financing. 

-
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CHAIRMAN'S STATEMENT AT ADOPTION SESSION 
ON 17 DECEMBER 1994 68 

I would like to note that the Russian Federation believes that the reference to 
international law in Article I 0( I) is not intended to impose most favoured nation 
obligations with regard to Making of Investments. This is clearly in accordance with 
the intent of the negotiators who decided not to include in this first Treaty MFN 
obligations for the pre-investment stage. 

In addition, the Russian Federation has expressed the view that the consideration 
of appropriate amendments to the Treaty pursuant to Article 30 affecting sectors 
of services within the scope of this Treaty to which measures of the GATS apply, 
and the negotiations towards the supplementary investment treaty provided for in 
Article 10(4), should be conducted in such a manner as to assure mutual consistency 
of the Treaty provisions arrived at. Here again, I am sure that all delegations would 
fully endorse the need to achieve such consistency in the future incorporation in the 
Treaty of the results of the Uruguay Round, and in negotiation of the second Treaty 
for the pre-investment stage. 

Further, the Russian Federation has stated its view that, except where the Treaty 
expressly indicates a contrary intention, no provision of this Treaty shall derogate 
from the provisions of GATT 1947 as made applicable by Article 29(2), Annex G 
and relevant Declarations. This again is clearly the intention of the negotiating 
parties and a basis for the approach to trade contained in Article 29 of the Treaty. 

Having followed the long and difficult discussions on the Freedom of Transfers, I 
note that certain countries in transition have drawn attention to their interpretation 
of Decision No 3 which I think to be correct: the rights granted to Investors of other 
Contracting Parties under paragraph l(a) of Decision N° 3 do not preclude these 
countries from applying, without derogating from paragraphs l(b) and (c), (2), 
(3) and (4) of that Decision, restrictions on movement of capital made by their 
Investors. 

I have also noted the Russian delegation's concerns on nuclear trade with the 
European Communities. It is clear that as far as the Energy Charter Treaty is 
concerned, nuclear trade will be governed by Article 29(2)(a), Annex G and the 
joint declarations, concerning the implementation of the GATT rules by reference. 
I take note of the fact that the Russian Federation and the EC have agreed that a 
joint memorandum be annexed to the report of our session. 

68 Editor's noll:: Annex I to document CONF 115 of 6 Jonu:try 1995 (not published). This Statement was read out 
by the Chairman to the final Plenary Session of the European Energy Charter Conference on 17 December 1994 
at Lisbon and also circulated in writh:n form. 11te Conference agreed without objecuon to this proposal for 
rerolving the outstanding interpretative issues. 

-
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Finally, I note that the representative of Norway supported by the representatives 
of Armenia, Belarus, Estonia, European Communities and their Member States, 
Finland, Iceland, Lithuania, Liechtenstein, Kazakhstan, Moldova, the Russian 
Federation, Sweden, Switzerland and Ukraine have declared that the Treaty shall be 
applied and interpreted in accordance with generally recognized rules and principles 
of observance, application and interpretation of treaties as reflected in Part III of 
the Vienna Convention on the Law of Treaties of 25 May 1969. In particular in the 
context of Article 18(2) they recalled that a party may not invoke the provisions of 
its internal law as justification for its failure to perform a treaty. The Treaty shall be 
interpreted in good faith in accordance with the ordinary meaning to be given to 
the terms of treaty in their context and in the light of its object and purpose . 

.. 
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JOINT MEMORANDUM OF THE DELEGATIONS OF 
THE RUSSIAN FEDERATION AND THE EUROPEAN )o4 

~' COMMUNITIES ON NUCLEAR TRADE 69 
; 

foot 
The delegations of the Russian Federation and of the European Communities g] 
have examined the situation of the nuclear trade between both Parties and they ~ 

acknowledged the following: :]3 
u 

• The statement of the European Commission in the Joint Committee held on ;.. 
1 and 2 December 1994 clearly indicates that "the European Commission ~ 
and the Euratom Supply Agency have never made it their policy to apply ~ 

quotas on imports of nuclear materials from Russia and do not intend to do 
so in the future unless a situation should arise requiring safeguard measures 
in accordance with Article 15 of the Agreement between the European 
Economic Community, the European Atomic Energy Community and 
the Union of Soviet Socialist Republics on Trade and Economic and 
Commercial Co-operation signed in Brussels on 18 December 1989. This 
means, a fortiori, that no quotas have been or will be applied on a utility by 
utility basis': 

• The relevant provisions of the Agreement on Partnership and Co-operation 
establishing a partnership between the European Communities and their 
Member States on the one part, and the Russian Federation on the other 
part, signed in Corfu on 24 June 1994, on national treatment with respect 
to nuclear materials imported from Russia are fully applicable. 

• They acknowledge the intention expressed by the European Commission 
to look at the way the Euratom Supply Agency is implementing its supply 
policy, with a view to take full account of both Parties' legitimate interests, 
including inter alia the interest expressed by Russia in increasing the 
volume of trade. 

Representatives of the Commission and of the Russian Government will meet in the 
near future in order to examine the difficulties encountered by Russian exporters of 
nuclear materials. 

69 Editor's note: Annex lito docum~:nl CONP 115 of 6 January 1995 {not published). 

-
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Sir, 

EXCHANGE OF LETTERS 
ON DECISION No 3 OF 

THE ENERGY CHARTER TREATY 

LETTER FROM THE EUROPEAN COMMUNITIES TO RUSSIA 

Lisbon, 17 December 1994 

The purpose of this letter is to confirm that with regard to Decision N° 3 of the 
Energy Charter Treaty (ECT) concerning transfer of payments and especially to 
the footnote 70 to this Decision, Article 105 in our Partnership and Co-operation 
Agreement (PCA), signed at Corfu, 24 June 1994, shall not have the effect of 
disapplying Article 16 of the ECT in relation to Decision N°3. 

.. 

I propose that this letter and your reply will establish a formal agreement between 
us. 

Marcelino Oreja Gunter Rexrodt 

On behalf of the European Communities 

70 Editor's note: This footnote which was deleted from the final text reads: "This Decision has been drafted on the 
understanding that Contracting rarties which intend to availlhemsdvcs of it and which have also entered into 
Partnership and Co-operation Agreements with the European Union and its member states containing an article 
disapplying those Agreements in favour of this Tn.-aty will exchange letters of understanding which have the legal 
effect of making Article 16 of this Treaty applicable between them in relation to this Decision. The exchange of 
letters shall be completed in good time prior to signature." 
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LETTER FROM THE RUSSIAN FEDERATION 

Lisbon, 17 December 1994 

Dear Sir, 

I took note of your letter of 17 December 1 YY4, the purpose of which is the 
confirmation that with regard to Decision No 3 of the Energy Charter Treaty (ECT) 
concerning transfer of payments, and especially to the footnote 71 to this Decision, 
Article 105 of the Agreement on Partnership and Co-operation establishing a 
partnership between the Russian Federation, of the one part, and the European 
Communities and their Member Slates, of the other part (PCA), signed at Corfu 
on 24 June 1994, shall not have the effect of disapplying Article 16 of the ECT in 
relation to Decision N° 3. 

I agree that your letter and this reply will establish a formal agreement between us. 

For the Government of the Russian Federation 

0. Davydov 

71 Sec note 70, p. 160. 

-
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AMENDMENT 

TO THE TRADE-RELATED 

PROVISIONS 

OF THE ENERGY CHARTER 

TREATY 

.. 
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GUIDE TO THE AMENDMENT 
TO THE TRADE-RELATED PROVISIONS OF 

THE ENERGY CHARTER TREATY 

This Note outlines the elements of the Amendment agreed by the Conference in 
April 1998 and where those elements are to be found in the text. 

l. The Amendment consists of the Final Act which contains three Understandings 
and two Joint Declarations related to the Amendment; Annex 1 to the Final 
Act is the Amendment itself which consists of seven Articles; Annex 2 to the 
Final Act contains two Decisions. 

2. Article 1 of the Amendment (Annex 1 to the Final Act) contains the text of 
Article 29 (Interim Provisions on Trade-Related Matters) to replace that of the 
Energy Charter Treaty (ECT). 

Article 2 contains other consequential amendments to the ECT (except the 
amendments to Annexes D and G). 

Article 3 contains amendments to Annex D of the ECT (trade-related dispute 
settlement mechanism). 

Article 4 contains the text of Annex W (application of provisions of the WTO 
Agreement) to replace Annex G of the ECT. 

Article 5 contains the new trade-related Annexes to be inserted in the ECT 
Annexes EM II, EQ [, EQ II, BRand BRQ). 

Article 6 is the provisional application provision of the Amendment. 

Article 7 makes the Decisions an integral part of the ECT. 

3. The Amendment expands the ECT trade regime to cover Energy-Related 
Equipment. It replaces the outdated GATT 47 references and terms with the 
relevant WTO references and terms. Furthermore, coherence in application of 
WTO rules under the ECf and under the WTO is ensured (see e.g. Article 
2, the new definition of WTO amending ECT Article 1(11), and Annex W, 

paragraph (B)(lO)). 

4. The text of Article 29 provides for a best endeavours tariff commitment for 
both Energy Materials and Products (Annex EM I) and Energy-Related 
Equipment (Annex EQ I) (see paragraphs (4) and (5)). 

This is complemented by the possibility to move to a future legally binding 
commitment for agreed items which are presently subject to the best 
endeavours commitment (see paragraphs (6) and (7)) . 

.. 
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Accordingly, there is proVlSJOn for moving items to the level of a legally 
binding tariff commitment at a later date by a Conference decision requiring a 
unanimous vote, without having to go through a formal amendment procedure. 
That procedure is reflected in Article 2 through the amendment to ECT Article 
34(3) (new subparagraph (o)) and Artide 36( l) (new subparagraph (g)). 

5. The present Annex EM of the ECT on Energy Materials and Products becomes 
Annex EM I (see Article 2 renaming Annex EM). Energy-Related Equipment 
is listed in the new Annex EQ I (see Article 5 of the Amendment). Energy­
Related Equipment is defined in the same manner as Energy Materials and 
Products (see Article 2 of the Amendment inserting a new Article 1(4bis) in 
the ECT). Items subject to a legally binding tariff commitment will be listed 
in Annexes EM II and EQ II, both of which are empty until the Conference 
decides otherwise. Annual reviews by the Conference on the possibility 
of moving items to a legally binding commitment are provided for in 
Understanding No. 3. 

6. The Charter Conference, in deciding on moving items to the legally binding 
standstill commitment, will also decide on the listing of countries in Annexes 
BR/BRQ. This is provided for in paragraph (7) of Article 29 and in Article 2 
of the Amendment including a new subparagraph (n) in ECT Article 34(3). 
Understanding No. 2 deals with commitments by non-WTO countries listed 
in Annexes BR and BRQ. Decision No. 1 provides an opting out procedure for 
countries which are not applying the Amendment and which are not listed in 
those Annexes when the Conference takes a decision to move items to a legally 
binding tariff commitment. 

7. Decision No. 2 provides that the Final Provisions of the Amendment shall be 
based on Part VIII of the ECT so far as relevant. This concerns in particular 
the entry into force of the Amendment (Article 42 of the ECT) . 

.. 
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FINAL ACT OF THE INTERNATIONAL CONFERENCE 
AND DECISION OF THE ENERGY 

CHARTER CONFERENCE 

I. Between 17 December 1994 and 18 December 1997 the Provisional 
Energy Charter Conference met to negotiate an amendment to the trade­
related provisions of the Energy Charter Treaty. A Conference to adopt the 
amendment was held at Brussels on 23-24 April 1998. Representatives of 
the Republic of Albania, the Republic of Armenia, Australia, the Republic 
of Austria, the Azerbaijani Republic, the Kingdom of Belgium, the Republic 
of Belarus, Bosnia and Herzegovina, the Republic of Bulgaria, the Republic 
of Croatia, the Republic of Cyprus, the Czech Republic, the Kingdom of 
Denmark, the Republic of Estonia, the European Communities, the Republic 
of Finland, the French Republic, the Republic of Georgia, the Federal 
Republic of Germany, the Hellenic Republic, the Republic of Hungary, 
the Republic of Iceland, Ireland, the Italian Republic, Japan, the Republic 
of Kazakhstan, the Republic of Kyrgyzstan, the Republic of Latvia, the 
Principality of Liechtenstein, the Republic of Lithuania, the Grand Duchy of 
Luxembourg, the Republic of Malta, the Republic of Moldova, the Kingdom 
of the Netherlands, the Kingdom of Norway, the Republic of Poland, the 
Portuguese Republic, Romania, the Russian Federation, the Slovak Republic, 
the Republic of Slovenia, the Kingdom of Spain, the Kingdom of Sweden, 
the Swiss Confederation, the Republic of Tajikistan, the former Yugoslav 
Republic of Macedonia, the Republic of Turkey, Turkmenistan, Ukraine, the 
United Kingdom of Great Britain and Northern Ireland and the Republic of 
Uzbekistan (hereinafter referred to as "the representatives") participated in the 
Conference, as did invited observers from certain countries and international 
organizations. 

II. The Energy Charter Conference, which was definitively established on the 
entry into force on 16 April 1998 of the Energy Charter Treaty, also met on 
23 and 24 April 1998 to consider adoption of the Amendment to the Trade­
Related Provisions of the Energy Charter Treaty in accordance with the 
provisions of the Energy Charter Treaty. 

AMENDMENT TO THE TRADE-RELATED PROVISIONS 
OF THE ENERGY CHARTER TREATY 

Ill. The text of the Amendment to the Trade-Related Provisions of the Energy 
Charter Treaty (hereinafter referred to as the "Amendment") which is set out 
in Annex 1 and Decisions with respect thereto which are set out in Annex 2 
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were adopted in accordance with the modalities of the international conference 
called for this purpose and under the Energy Charter Treaty in accordance 
with the procedure provided for in the Treaty. 

UNDERSTANDINGS 

IV. The following Understandings with respect to the Amendment were adopted: 

l. Understanding with respect to Article 29(2)(a) and Annex W: 

Notwithstanding the listing of paragraph 6 of article XXIV of the GATT 
1994 in Annex W (A)(l)(a)(i), any signatory affected by an increase in 
customs duties or other charges of any kind imposed on or in connection 
with importation or exportation referred to in the first sentence of that 
paragraph, is entitled to seek consultations in the Charter Conference. 

2. Understanding with respect to Article 29(7): 

In the case of a signatory, not a member of the WTO, which is listed in 
Annexes BR or BRQ or both, any concession offered formally in the process 
of its accession to the WTO with respect to Energy Materials or Products 
listed in Annex EM II or Energy-Related Equipment listed in Annex EQ II 
shall, for the purpose of this Article, be regarded as a commitment under 
theWTO. 

3. Understanding with respect to Articles 29(6) and (7) and 34(3)(o): 

The Charter Conference shall conduct an annual review with respect to any 
possibility of moving items of Energy Materials and Products or Energy­
Related Equipment from Annexes EM I or EQ I to Annexes EM II or EQ 
II. 12 

DECLARATIONS 

V. The following Declarations were made with respect to the Amendment: 

Joint Declaration on Trade-Related Intellectual Property Rights 

Signatories confirm their commitment to provide effective protection of 
intellectual property rights following the highest international standards. 

72 See Chainnan's Statement allhc Adoption Session on 24 April 1998, p. 206 . 

.. 
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Intellectual property rights include for the purpose of this Declaration in 
particular copyright and related rights (including computer programmes 
and data bases), trademarks, geographical indications, patents, designs, 
topographies of semiconductor products and undisclosed information. 

Joint Declaration by the Russian Federation and the European Union 

The Russian Federation has raised the issue of trade in nuclear materials. The 
Russian Federation and the EU agreed that the Partnership and Cooperation 
Agreement between the Russian Federation, the European Union and 
its Member States, which entered into force on 1 December 1997, is the 
appropriate framework to deal with this issue, as confirmed in the conclusions 
of 27 January 1998 Cooperation Council. 

-



(FILED: NEW YODe CQ~9if!tERfOdDIB'}ell6i'-aOHeCOIQ/S:&'1fMf'age 326 <JtnPi.Jfi NO· 654 707/2019 
NYSCEF DOC. NO. 5 RECEIVED NYSCEF : 08/16/2019 

AMENDMENT TO THE TRADE-RELATED PROVISIONS 
OF THE ENERGY CHARTER TREATY 

(ANNEX 1 TO THE FINAL ACT OF THE 
INTERNATIONAL CONFERENCE AND DECISION 

OF THE ENERGY CHARTER CONFERENCE) 

ARTICLE I 

Article 29 of the Treaty shall be replaced by the following text: 73 

ARTICLE29 
INTERIM PROVISIONS ON TRADE-RELATED MATTERS 

( 1) The provisions of this Article shall apply to trade in Energy Materials and 
Products and Energy-Related Equipment whi1e any Contracting Party is not a 
member of the WTO. 

(2) (a) Trade in Energy Materials and Products and Energy-Related Equipment 
between Contracting Parties at least one of which is not a member of the 
WTO shan be governed, subject to subparagraph (b) and to the exceptions 
and rules provided for in Annex W, by the provisions of the WTO 
Agreement, as applied and practised with regard to Energy Materials and 
Products and Energy-Related Equipment by members of the WTO among 
themselves, as if all Contracting Parties were members of the WTO. 74 

(b) Such trade of a Contracting Party which is a state that was a constituent 
part of the former Union of Soviet Socialist Republics may instead be 
governed, subject to the provisions of Annex TFU, by an agreement 
between two or more such states, until 1 December 1999 or the admission 
of that Contracting Party to the WTO, whichever is the earlier. 

73 See Chairman's Conclusion on th~ Implementation ofTrade-Relat~ Rules, at the Energy Charter Conference on 
24 April1998, p. 207. 

74 See Final Act of the lntemation:tl Conference and Decision by the Energy Charter Conference in respect of the 
Amendment to the Trade-Rdatw Pro~isions oft he Energy Charter Treaty, Understandings, n. I. wilh respect to 
Article 29(2)(a) and Annex W. p. 168 . 

.. 
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(3) (a) Each signatory to this Treaty, and each state or Regional Economic 
Integration Organization acceding to this Treaty before 24 Aprill998, shall 
on the date of its signature or of its deposit of its instrument of accession 
provide to the Secretariat a list of all customs duties and charges of any 
kind imposed on or in connection with importation or exportation of 
Energy Materials and Products, notifying the level of such customs duties 
and charges applied on such date of signature or deposit. Each signatory to 
this Treaty, and each state or Regional Economic Integration Organization 
acceding to this Treaty before 24 April 1998, shall on that date provide to 
the Secretariat a list of all customs duties and charges of any kind imposed 
on or in connection with importation or exportation of Energy-Related 
Equipment, notifying the level of such customs duties and charges applied 
on that date. 

(b) Each state or Regional Economic Integration Organization acceding to 
this Treaty on or after 24 April 1998, shall, on the date of its deposit of 
its instrument of accession, provide to the Secretariat a list of all customs 
duties and charges of any kind imposed on or in connection with 
importation or exportation of Energy Materials and Products and Energy­
Related Equipment, notifying the level of such customs duties and charges 
applied on such date of deposit. 

Any changes to such customs duties or charges of any kind imposed on 
or in connection with importation or exportation shall be notified to the 
Secretariat, which shall inform the Contracting Parties of such changes. 

(4) Each Contracting Party shall endeavour not to increase any customs duty 
or charge of any kind imposed on or in connection with importation or 
exportation: 

(a) in the case of the importation of Energy Materials and Products listed in 
Annex EM I or Energy-Related Equipment listed in Annex EQ I and 
described in Part I of the Schedule relating to the Conlracling Parl y referred 
to in article II of the GATT 1994, above the level set forth in that Schedule, 
if the Contracting Party is a member of the WTO; 

(b) in the case of the exportation of Energy Materials and Products listed in 
Annex EM I or Energy-Related Equipment listed in Annex EQ I, and that 
of their importation if the Contracting Party is not a member of the WTO. 
above the level most recently notified to the Secretariat, except as permitted 
by the provisions made applicable by subparagraph (2)(a). 

-
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(5) A Contracting Party may increase such customs duty or other charge above the 
level referred to in paragraph (4) only if: 

(a) in case of a customs duty or other charge imposed on or in connection with 
importation, such action is not inconsistent with the applicable provisions 
of the WTO Agreement, other than those provisions of the WTO 
Agreement listed in Annex W; or 

(b) it has, to the fullest extent practicable under its legislative procedures, 
notified the Secretariat of its proposal for such an increase, given other 
interested Contracting Parties reasonable opportunity for consultation with 
respect to its proposal, and accorded consideration to any representations 
from such Contracting Parties. 

(6) In respect of trade between Contracting Parties at least one of which is not a 
member of the WTO, no such Contracting Party shall increase any customs 
duty or charge of any kind imposed on or in connection with importation 
or exportation of Energy Materials and Products listed in Annex EM II or 
Energy-Related Equipment listed in Annex EQ II above the lowest of the 
levels applied on the date of the decision by the Charter Conference to list the 
particular item in the relevant Annex. 75 

A Contracting Party may increase such customs duty or other charge above 
that level only if: 

(a) in case of a customs duty or other charge imposed on or in connection with 
importation, such action is not inconsistent with the applicable provisions 
of the WTO Agreement, other than those provisions of the WTO 
Agreement listed in Annex W; or 

(b)in exceptional circumstances not elsewhere provided for in this Treaty, the 
Charter Conference decides to waive the obligation otherwise imposed on a 
Contracting Party by this paragraph, consenting to an increase in a customs 
duty, subject to any conditions the Charter Conference may impose. 

(7) Notwithstanding paragraph (6), in the case of trade referred to in that 
paragraph, Contracting Parties listed in Annex BR in respect of Energy 
Materia1s and Products listed in Annex EM II, or in Annex BRQ in respect 

75 Sec f-inal Act of the International Conference and Decision by the Energy Charter Conference 10 respect of the 
Amendment to the Trodc-Rclatcd Provisions ofthe Energy Charter Treaty, Understandings, n. 3. with respect to 
Article 29(6) and (7) and 34(3)(o), p. 168. 
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of Energy-Related Equipment listed in Annex EQ II, shall not increase any 
customs duty or other charge above the level resulting from their commitments 
or any provisions applicable to them under the WTO Agreement. 76 

(8) Other duties and charges imposed on or in connection with importation or 
exportation of Energy Materials and Products or Energy-Related Equipment 
shall be subject to the provisions of the Understanding on the Interpretation of 
Article II: l(b) of the GATT 1994 as modified according to Annex W. 

(9) ANNEX D shall apply: 

(a) to disputes regarding compliance with provisions applicable to trade under 
this Article; 

(b) to disputes regarding the application by a Contracting Party of any measure, 
whether or not it conflicts with the provisions of this Article, which is 
considered by another Contracting Party to nullify or impair any benefit 
accruing to it directly or indirectly under this Article; and 

(c) unless the Contracting Parties parties to the dispute agree otherwise, to 
disputes regarding compliance with Article 5 between Contracting Parties 
at least one of which is not a member of the WTO, 

Except that Annex D shall not apply to any dispute between Contracting 
Parties. the substance of which arises under an agreement that: 

(i) has been notified in accordance with and meets the other requirements of 
sub-paragraph (2)(b) and Annex TFU; or 

(ii)establishes a free-trade area or a customs union as described in article XXIV 
of the GATT 1994. 

ARTICLE2 

The Treaty shall be amended as follows: 

In the Preamhle, paragraph seven, replace "General Agreement on Tariffs and 
Trade and its Related Instruments" with ''Agreement Establishing the World Trade 
Organization" 

In the Preamble, paragriiph eight, replace "related equipment» with "Energy-Related 
Equipment': 

76 See Final Act of the lntcmational Conference and Decision by the Energy Charter Conference in respt:ct of the 
Amendment to the Trllde·Rdated Provisions of the Energy Charter Treaty, Understandings, n. 2. with respect 
to Article 29(7), p. 168 and Final Act of the International Conference and Decision by the Energy Charter 
Conference in respect of the Amendment to the Trade-Related Provisions of the Energy Charter Treat}'• 
Understandings. n. 3. with respect to Article 29(6) and (7) and 34(3)(o}, p. 168. 
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In the Preamble, paragraph nine, replace "General Agreement on Tariffs and Trade" 
and "parties thereto" with "World Trade Organization" and "members thereof" 

In the Preamble, paragraph ten, replace "parties to the General Agreement on 
Tariffs and Trade and its Related Instruments" with "members of the World Trade 
Organization ': 

In Article 1, replace the text of paragraph ( 4) with: 

"(4) "Energy Materials and Products': based on the Harmonised System of the 
World Customs Organization and the Combined Nomenclature of the 
European Communities, means the items included in Annexes EM I or EM 
II :• 

In Article 1, after the text of paragraph ( 4) insert: 

"(4bis) "Energy-Related Equipment': based on the Harmonised System of 
the World Customs Organization, means the items included in Annexes EQ 
I or EQ II." 

In Article 1, replace the text of paragraph ( 11) with : 

"(a) "WTO" means the World Trade Organization established by the Agreement 
Establishing the World Trade Organization. 

(b) "WTO Agreement" means the Agreement Establishing the World 
Trade Organization, its Annexes and the decisions, declarations and 
understandings related thereto, as subsequently rectified, amended and 
modified from time to time. 

{c) "GATT 1994" means the General Agreement on Tariffs and Trade as 
specified in Annex 1 A to the Agreement Establishing the World Trade 
Organization, as subsequently rectified, amended or modified from time to 
time:· 

In Article 3, after "Energy Materials and Products" insert "and Energy-Related 
Equipment~ 

In Article 4, title, replace "GATT and Related Instruments" with "WTO Agreement" 
and in the text of Article 4, replace "parties to the GATT" with "members of the 
WTO" and replace "GATT and Related Instruments" with "WTO Agreement': 

In Article 5, paragraph {1), insert "1994" following "article III and XI of the GATT, 
and replace "GATT and Related Instruments" with "WTO Agreement': 

In Article 14, paragraph (6), replace "GATT and Re1ated Instruments" with "WTO 
Agreement': 

-
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In Article 20, paragraph (1), replace "GATT and relevant Related Instruments" with 
"WTO Agreement': and after "Energy Materials and Products" insert "or Energy­
Related Equipment': 

In Article 21, paragraph (4), replace "Article 29(2) to (6)" with "Article 29(2) to (8)': 

In Article 25, paragraph (3), replace "GATT and Related Instruments" with "WTO 
Agreement': 

In Article 34, paragraph (3) add after sub-paragraph (m): 

"(n) consider and approve the listing of signatories in Annexes BR or BRQ or in 
both these Annexes; 77 

(o) consider and approve the addition of items to Annex EM II from Annex 
EM I with the corresponding deletion of those items from Annex EM I and 
consider and approve the addition of items to Annex EQ II from Annex EQ 
I with the corresponding deletion of those items from Annex EQ I;". 78 

In Article 34, paragraph (3) replace the denomination of sub-paragraph ''(n)" with 
sub-paragraph "(p )': 

In Article 36( l )(d), replace "G" with "W': 

In Article 36, in paragraph (1) after subparagraph (f) add: 

"(g) approve the addition of items to Annex EM II from Annex EM I with the 
corresponding deletion of those items from Annex EM I and approve the 
addition of items to Annex EQ II from Annex EQ I with the corresponding 
deletion of those items from Annex EQ 1." 

In Article 36, paragraph (4) replace "(f)" with "(g)': 

In the 'Table of Contents' of Annexes to the Energy Charter Treaty, rename '1\nnex 
EM" as '1\nnex EM 1", insert as 2 to 4 the additional Annexes ''Annex EM II Energy 
Materials and Products (In accordance with Article 1(4))", "Annex EQ I List of 
Energy-Related Equipment (In accordance with Article 1(4bis))" and '1\nnex EQ II 
List of Energy-Related Equipment (In accordance with Article 1(4bis)r 

In 9. Annex G, replace "GATT and Related Instruments" with "WTO Agreement': 
and rename '1\nnex G" as ·~nnex w·: 

77 See Decisions in Connection with the Adoption of th~ Am~ndment to the Trade-Related J>rovisions of the 
Energy Charter Treaty (Annex 2to the Final Act), n. I, p. 205 and Chairman's Statement at the Adoption Session 
on 24 April1998. p. 206. 

78 See Decisions in Connection with the Adoption of the Amendment to the Tmde-Related Provisions of the 
Energy Charter Tre:l\y (Annex 2 to the Final Act), n. I, p. 205 and Final Act of the International Conference and 
Decision by the Energy Charter Conf~'Tencc in CL'Spcct of th~ Am~nJment to the Trade-Related Provistons of the 
Energy Charter Treaty, Undt:rstandings, n. 3. with rt:spectto Article 29(6) and (7) and 34(3)(o), p. 168. 

-
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Renumber Annexes 2 to 10 as Annexes 5 to 13. Insert as 14 and 15 the additional 
Annexes "Annex BR List of Contracting Parties which shall not increase any 
customs duty or other charge above the level resulting from their commitments or 
any provisions applicable to them under the WTO Agreement (In accordance with 
Article 29(7))" and "Annex BRQ List of Contracting Parties which shall not increase 
any customs duty or other charge above the level resulting from their commitments 
or any provisions applicable to them under the WTO Agreement (In accordance 
with Article 29(7))': 

Renumber Annexes 11 to 14 as Annexes 16 to 19. 

In respect of Annex D, replace "(In accordance with Article 29(7))" with "(In 
accordance with Article 29(9))." 

In Annex EM, rename "EM" as "EM r~ 

In Annex TRM, paragraph (1)(a) and (b) and in paragraph (3)(a) and (b), replace 
"party to the GATT" with "member of the WTO': 

In Annex TFU, paragraphs (2)(c), (4), first sentence, and (6), first sentence, replace 
"GATT and Related Instruments" with "WTO Agreement': 

ARTICLE3 

Annex D of the Treaty shall be amended as follows: 79 

In the heading replace "(In accordance with Article 29(7))" with "(In accordance 
with Article 29(9)):' 

At the end of paragraph ( 1 )(a), delete the period and add thereafter following "29,: 

", or about any measures that might nullify or impair any benefit accruing to 
a Contracting Party directly or indirectly under the provisions applicable to 
trade under Article 29." 

In paragraph (l)(b), at the end of the first sentence, delete the period and insert 
thereafter following "29": 

", or any measure that might nullify or impair any benefit accruing to a 
Contracting Party directly or indirectly under the provisions applicable to 
trade under Article 29:' 

and in the second sentence, replace "GATT and Related Instruments" with "WTO 
Agreement': 

79 See Chairman's Conclusion on the lmplementation of'lhde-Related Rules, at the Energy Charter Conference on 
24 April1998, p. 207 . 

.. 
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In paragraph (l)(d), insert after the comma before "the Contracting Parties": 

"or to nullify or impair any benefit accruing to it directly or indirectly under 
the provisions applicable to trade under Article 29, " 

In paragraph (2)(a), second sentence, replace "GATT and Related Instruments" with 
"WTO Agreement': 

In paragraph (3)(a), second sentence, replace "GATT and Related Instruments" with 
"WTO Agreement" 

and replace the penultimate sentence with : 

"Panels shall be guided by the interpretations given to the WTO Agreement 
within the framework of the WTO Agreement and shall not question the 
compatibility with Article 5 or 29 of practices applied by any Contracting Party 
which is a member of the WTO to other members of the WTO to which it 
applies the WTO Agreement and which have not been taken by those other 
members to dispute resolution under the WTO Agreement:' 

In paragraph (4)(b), first sentence, replace "'GATT or a Related Instrument" with 
"WTO Agreement': 

In paragraph (S)(c), replace "GATT or Related Instruments" with "WTO 
Agreement': 

In paragraph (7), first sentence, replace "party to the GATT" with 

"member of the WTO" 

and replace "panellists currently nominated for the purpose of GATT dispute 
panels" with: 

"persons whose names appear on the indicative list of governmental and 
non-governmental individuals, referred to in article 8 of the Understanding 
on Rules and Procedures Governing the Settlement of Disputes contained in 
Annex 2 to the WTO Agreement or who have in the past served as panellists 
on a GATT or WTO dispute settlement panel." 

Add after paragraph (9): 

"(10) Where a Contracting Party invokes Article 29(9)(b), this Annex shall apply, 
subject to the following modifications: 

(a) the complaining party shall present a detailed justification in support 
of any request for consultations or for the establishment of a panel 
regarding a measure which it considers to nullify or impair any benefit 
accruing to it directly or indirectly under Article 29; 

-
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-

(b) where a measure has been found to nullify or impair benefits under 
Article 29 without violation thereof, there is no obligation to withdraw 
the measure; however, in such a case the panel shall recommend 
that the Contracting Party concerned make a mutually satisfactory 
adjustment; 

(c) the arbitral panel provided for in paragraph (6)(b), upon the request of 
either party, may determine the level ofbenefits that have been nullified 
or impaired, and may also suggest ways and means of reaching a 
mutually satisfactory adjustment; such suggestions shall not be binding 
upon the parties to the dispute". 

ARTICLE4 

The following Annex shall replace Annex G of the Treaty: 

ANNEXW 
EXCEPTIONS AND RULES GOVERNING THE APPLICATION OF 

THE PROVISIONS OF THE WTO AGREEMENT 
(IN ACCORDANCE WITH ARTICLE 29(2)(A)) 

(A) Exceptions to the Application of the Provisions of the WTO Agreement. 

The following provisions of the WTO Agreement shall not be applicable under 
Article 29(2)(a): 

( 1) Agreement Establishing the World Trade Organization 

All except article IX, paragraphs 3 and 4 and XVI, paragraphs 1, 3 and 4 

(a) ANNEX lA to the WTO Agreement: 

Multilateral Agreements on Trade in Goods: 

(i) General Agreement on Tariffs and Trade 1994 

II Schedules of Concessions, paragraphs (1 )(a),(l )(b,lst 
sentence), (l)(c) and (7) 

IV Special Provisions relating to Cinematographic Films 

XV Exchange Arrangements 

XVIII Governmental Assistance to Economic Development 

XXII Consultation 

XXIII NulJification and Impairment 
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XXIV 

XXV 

XXVI 

XXVII 

XXVIII 

Customs Unions and Free-Trade Areas, paragraph 6 80 

Joint Action by the Contracting Parties 

Acceptance, Entry into Force and Registration 

Withholding or Withdrawal of Concessions 

Modification of Schedules 

XXVIIIbis Tadff Negotiations 

XXIX The Relation of this Agreement to the Havana Charter 

XXX Amendments 

XXXI Withdrawal 

XXXII Contracting Parties 

XXXIII Accession 

XXXV Non-application of the Agreement between Particular 
Contracting Parties 

XXXVI Principles and Objectives 

XXXVII Commitments 

XXXVIII Joint Action 

Annex H Relating to Article XXVI 

Annex [ Notes and Supplementary Provisions (related to the 
above-mentioned GATT provisions) 

Understanding on the Interpretation of Article II: l(b) of the 
GATT 1994 

2 Date of incorporation of other duties and charges into 
the schedule 

4 Cha1lenges, (1st sentence only) 

6 Dispute settlement 

8 Supersession of BISD 27S/24 

Understanding on the Interpretation of Article XVII of the GATT 
1994 

1 only the phrase "for review by the working party to be 
set up under paragraph (5)" 

5 Working Party on state trading 

80 See final Act of the International Conference ami Decision by the Cnergy Charter Conference in respect of the 
Amendment to th~ Trade Rdiilt:J Provisions of the Energy Charter Tre<~ty, Understandings, n. I. with respect to 
Article 29(2)(a) and Annex W, p. 168. 

-
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.. 

Understanding on the Balance-of-Payments Provisions of the 
GATT 1994 

5 Committee on Balance-of-Payments Restrictions, 
except last sentence 

7 Review by the Committee, the phrase "or under 
paragraph 12(b) of Article XVIII" 

8 Simplified consultation procedures 

13 Conclusions ofBalance-of-Payments consultations, first 
sentence, third sentence: the phrase "and XVHI: B, the 
1979 Declaration, and last sentence. 

Understanding on the Interpretation of Article XXIV of the 
GATT 1994 

All except paragraph 13 

Understanding in Respect of Waivers of Obligations under the 
GATT 1994 

3 Nullification and Impairment 

Understanding on the Interpretation of Article XXVIII of the 
GATT 1994 

Marrakesh Protocol to the GATT 1994 

(ii) Agreement on Agriculture 

(iii) Agreement on the Application of Sanitary and Phytosanitary 
Measures 

(iv) Agreement on Textiles and Clothing 

(v) Agreement on Technical Barriers to Trade 

Preamble (paragraphs 1. 8, 9) 

1.3 General Provisions 

10.5 The words "Developed country" and the words "French 
or Spanish" which shall be replaced by "Russian" 

10.6 The phrase "and draw attention of developing country 
Members .... interest to them." 

10.9 Information about technical regulations, standards and 
certification systems (languages) 

11 Technical assistance to other Parties 
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12 Special and differential treatment of developing 
countries 

13 The Committee on Technical Barriers to Trade 

14 Consultation and Dispute Settlement 

15 Final Provisions (other than 15.2 and 15.5) 

Annex 2 Technical Expert Groups 

(vi) Agreement on Trade-Related Investment Measures 

(vii) Agreement on Implementation of Article VI of the GATT 1994 
(Anti-dumping) 

15 Developing Country Members 

16 Committee on Anti-Dumping Practices 

17 Consultation and Dispute Settlement 

18 Final Provisions. paragraphs 2 and 6 

(viii) Agreement on Implementation of Article Vll of the GATT 1994 
(Customs Valuation) 

Preamble, paragraph 2. the phrase "and to secure additional 
benefits for the international trade of developing countries" 

14 Application of Annexes (second sentence except as far 
as it refers to Annex III paragraphs 6 and 7) 

18 Institutions (Committee on Customs Valuation) 

19 Consultation and Dispute Settlement 

20 Special and differential treatment of developing 
countries 

21 Reservations 

23 Review 

24 Secretariat 

Annex II Technical Committee on Customs Valuation 

Annex III Extra Provisions (except paragraphs 6 and 7) 

(ix) Agreement on Preshipment Inspection 

Preamble, paragraphs 2 and 3 

3.3 Technical Assistance 

6 Review 

7 Consultation 

-
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8 Dispute Settlement 

(x) Agreement on Rules of Origin 

Preamble, 8th indent 

4 Institutions 

6 Review 

7 Consultation 

8 Dispute Settlement 

9 Harmonization of Rules of Origin 

Annex I Technical Committee on Rules of Origin 

(xi) Agreement on Import Licensing Procedures 

1.4(a) 

2.2 

3.5(iv) 

4 

6 

7 

8 

General Provisions (last sentence) 

Automatic Import Licensing (footnote 5) 

Non-Automatic Import Licensing (Jast sentence) 

Institutions 

Consultations and Dispute Settlement 

Review (except paragraph 3) 

Final provisions (except paragraph 2) 

(xii) Agreement on Subsidies and Countervailing Measures 

4 Remedies (except paragraphs 4.1, 4.2 and 4.3) 

5 Adverse Effects, last sentence 

6 Serious Prejudice (paragraphs 6.6, the phrases "subject 
to the provisions of paragraph 3 of Annex V" and 
"arising under Article 7, and to the panel established 
pursuant to paragraph 4 of Article 7': 6.8 the phrase 
", including information submitted in accordance with 
the provisions of Annex V" and 6.9) 

7 Remedies (except paragraphs 7.1, 7.2 and 7.3) 

8 Identification of Non-Actionable Subsidies, paragraph 
8.5 and Footnote 25 

9 Consultations and Authorised Remedies 

24 Committee on Subsidies and Countervailing Measures 
and Subsidiary Bodies 

26 Surveillance 

27 Special and Differential Treatment of Developing 
Country Members 
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29 Transformation into Market Economy, paragraph 29.2 
(except first sentence) 

30 Dispute Settlement 

31 Provisional Application 

32.2, 32.7 and 32.8 (only insofar as it refers to Annexes V and VII) 
Final Provisions 

Annex V Procedures for Developing Information concerning 
Serious Prejudice 

Annex VII Developing Countries 

(xiii)Agreement on Safeguards 

9 Developing Country Members 

12 Notification and Consultation, paragraph l 0 

13 Surveillance 

14 Dispute Settlement 

ANNEX Exception 

(b) ANNEX l B to the WTO Agreement: 

General Agreement on Trade in Services 

(c) ANNEX lC to the WTO Agreement: 

Agreement on Trade-Related Aspects of Intellectual Property Rights Rt 

(d) ANNEX 2 to the WTO Agreement: 

Understanding on Rules and Procedures Governing the Settlement of 
Disputes 

(e) ANNEX 3 to the WTO Agreement: 

Trade Policy Review Mechanism 

(f) ANNEX 4 to the WTO Agreement: 

Plurilateral Trade Agreements: 

(i) Agreement on Trade in Civil Aircraft 

(ii) Agreement on Government Procurement 

81 See Final Act of the International Conference and Dec1sion by the Energy Charter Conference m respect of the 
Amendment to the Trade Relat~t.l Provisiun~ uf th~ En~rgy Charter Treaty, Declarations, Joint Declaration on 
Trade-Related Intellectual Property Rights, p. 168. 

-
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(g) Ministerial Decisions, Declarations and Understanding: 

(i) Decision on Measures in favour of least-Developed Countries 

(ii) Declaration on the Contribution of the WTO to Achieving 
Greater Coherence in Global Economic Policy Making 

(iii) Decision on Notification Procedures 

(iv) Declaration on the Relationship of the WTO with the IMF 

(v) Decision on Measures Concerning the Possible Negative 
Effects of the Reform Programme on Least-Developed and Net 
Food-Importing Developing Countries 

(vi) Decision on Notification of First Integration under Article 2.6 
of the Agreement on Textiles and Clothing 

(vii) Decision on Review of the ISO/IEC Information Centre 
Publication 

(viii) Decision on Proposed Understanding on WTO-ISO Standards 
Information System 

(ix) Decision on Anti-Circumvention 

(x) Decision on Review of Article 17.6 of the Agreement on 
Implementation of Article VI of the GATT 1994 

(xi) Declaration on Dispute Settlement pursuant to the Agreement 
on Implementation of Article VI of the GATT 1994 or Part V 
of the Agreement on Subsidies and Countervailing Measures 

(xii) Decision Regarding Cases Where Customs Administrations 
Have Reason to Doubt the Truth or Accuracy of the Declared 
Value 

(xiii) Decision on Texts Relating to Minimum Values and Imports 
by Sole Agents, Sole Distributors and Sole Concessionaires 

(xiv) Decision on Institutional Arrangements for the GATS 

(xv) Decision on certain Dispute Settlement Procedures for the 
GATS 

(xvi) Decision on Trade in Services and the Environment 

(xvii) Decision on Negotiations on Movement of Natural Persons 
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(xviii) Decision on Financial Services 

(xix) Decision on Negotiations on Maritime Transport Services 

(xx) Decision on Negotiations on Basic Telecommunications 

(xxi) Decision on Professional Services 

(xxii) Decision on Accession to the Agreement on Government 
Procurement 

(xxiv) Decision on the Application and Review of the Understanding 
on Rules and Procedures Governing the Settlement of 
Disputes 

(xxv) Understanding on Commitments in Financial Services 

(xxvi) Decision on the Acceptance of and Accession to the 
Agreement Establishing the WTO 

(xxvii) Decision on Trade and Environment 

(xxviii) Decision on Organizational and Financial Consequences 
Following from Implementation of the Agreement Establishing 
theWTO 

(x:xix) Decision on the Establishment of the Preparatory Committee 
fortheWTO 

(2) All other provisions in the WTO Agreement which relate to: 

(a) governmental assistance to economic development and the treatment 
of developing countries, except for paragraphs ( 1) to ( 4) of the Decision 
of 28 November 1979 (L/4903) on Differential and more Favourable 
Treatment, Reciprocity and Fuller Participation of Developing 
Countries; 

(b) the establishment or operation of specialist committees and other 
subsidiary institutions; 

(c) signature, accession, entry into force, withdrawal, deposit and 
registration. 

(3)Ail agreements, arrangements, decisions, understandings or other joint 
action pursuant to the provisions listed as not applicable in paragraphs ( 1) 
or (2). 
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( 4) Trade in nuclear materials may be governed by agreements referred to in 
the Declarations related to this paragraph contained in the Final Act of the 
European Energy Charter Conference. 82 

(B) Rules Governing the Application of Provisions of the WTO Agreement. 

(1) In the absence of a relevant interpretation of the WTO Agreement adopted 
by the Ministerial Conference or the General Council of the World Trade 
Organization under paragraph 2 of article IX of the WTO Agreement 
concerning provisions applicable under Article 29(2)(a), the Charter 
Conference may adopt an interpretation. 

(2) Requests for waivers under Article 29(2) and (6)(b) shall be submitted to 
the Charter Conference, which shall follow, in carrying out these duties, the 
procedures of paragraphs 3 and 4 of article IX of the WTO Agreement. 

(3) Waivers of obligations in force in the WTO shaH be considered in force for 
the purposes of Article 29 while they remain in force in the WTO. 

(4)The provisions of article II of the GATT 1994 which have not been 
disapplied shall, without prejudice to Article 29(4), (5) and {7), be modified 
as follows: 

(i) All Energy Materials and Products listed in Annex EM II and Energy­
Related Equipment listed in Annex EQ II imported from or exported to 
any other Contracting Party shall also be exempt from all other duties 
or charges of any kind imposed on or in connection with importation 
or exportation, in excess of those imposed on the date of the standstill 
referred to in Article 29(6), first sentence, or under Article 29(7), or 
those directly and mandatorily required to be imposed thereafter by 
legislation in force in the importing or exporting territory on the date 
referred to in Article 29( 6}, first sentence. 

(ii) Nothing in article II of the GATT 1994 shall prevent any Contracting 
Party from imposing at any time on the importation or exportation of 
any product: 

(a) a charge equivalent to an internal tax imposed consistently with 
the provisions of paragraph 2 of article III of GATT 1994 in 
respect of the like domestic product or in respect of an article 
from which the imported product has been manufactured or 
produced in whole or in part; 

82 See Final Act of the International Conference and Decision b}' the Energy Ch:arter Conference in respect of the 
Amendment to the Trade-Related Provisions of the Energy Charter Treaty, Decl:~rat ions.loint Declaration by the 
Russian federation and the European Union, p. 169 . 

.. 
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(b) any anti-dumping or countervailing duty applied consistently 
with the provisions of article VI of GATT 1994; 

(c) fees or other charges commensurate with the cost of services 
rendered. 

(iii) No Contracting Party shall alter its method of determining dutiable 
value or of converting currencies so as to impair the value of the 
standstill obligations provided for in Article 29(6) or (7). 

(iv) If any Contracting Party establishes, maintains or authorises, formally 
or in effect, a monopoly of the importation or exportation of any 
Energy Material or Product listed in Annex EM II or in respect of 
Energy-Related Equipment listed in EQ II, such monopoly shall 
not operate so as to afford protection on the average in excess of the 
amount of protection permitted by the standstill obligation provided 
for in Article 29(6) or (7). The provisions of this paragraph shall ~ 
not limit the use by Contracting Parties of any form of assistance to . 
domestic producers permitted by other provisions of this Treaty. 

( v) If any Contracting Party considers that a product is not receiving from ~ 
another Contracting Party the treatment which the first Contracting < 
Party believes to have been contemplated by the standstill obligation ~ 

provided for in Article 29{6) or (7), it shall bring the matter directly ~ 
to the attention of the other Contracting Party. If the latter agrees that .... 
the treatment contemplated was that claimed by the first Contracting 
Party, but declares that such treatment cannot be accorded because a 
court or other proper authority has ruled to the effect that the product 
involved cannot be classified under the tariff laws of such Contracting 
Party so as to permit the treatment contemplated in this Treaty, the 
two Contracting Parties, together with any other Contracting Parties 
substantially interested, shall enter promptly into further negotiations 
with a view to a compensatory adjuslmenl of the matter. 

(vi)(a) The specific duties and charges included in the Tariff Record 
relating to the Contracting Parties members of the International 
Monetary Fund, and margins of preference in specific duties and 
charges maintained by such Contracting Parties, are expressed in 
the appropriate currency at the par value accepted or provisionally 
recognized by the Fund at the date of the standstill referred to in 
Article 29(6), first sentence, or under Article 29(7). Accordingly, 
in case this par value is reduced consistently with the Articles of 
Agreement of the International Monetary Fund by more than 
twenty per centum, such specific duties and charges and margins 
of preference may be adjusted to take account of such reduction; 

.. 
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Provided that the Conference concurs that such adjustments will 
not impair the value of the standstill obligation provided for in 
Article 29(6) or {7) or elsewhere in this Treaty, due account being 
taken of all factors which may influence the need for, or urgency 
of, such adjustments. 

(b) Similar provisions shall apply to any Contracting Party not a 
member of the Fund, as from the date on which such Contracting 
Party becomes a member of the Fund or enters into a special 
exchange agreement in pursuance of Article XV of GATT 1994. 

(vii) Each Contracting Party shall notify the Secretariat of the customs 
duties and charges of any kind applicable on the date of the standstill 
referred to in Article 29( 6) first sentence. The Secretariat shall keep a 
Tariff Record of the customs duties and charges of any kind relevant 
for the purpose of the standstill on customs duties and charges of any 
kind under Article 29(6) or (7). 

(S)The Decision of 26 March 1980 on "Introduction of a Loose-Leaf System 
for the Schedules of Tariff Concessions" (BISD 275/24) shall not be 
applicable under Article 29(2)(a). The applicable provisions of the 
Understanding on the Interpretation of Article II: 1 (b) of the GATT 1994 
shall, without prejudice to Article 29(4), (5) or (7), apply with the following 
modifications: 

(i} In order to ensure transparency of the legal rights and obligations 
deriving from paragraph I (b) of article II of GATT 1994, the nature 
and level of any "other duties or charges" Levied on any Energy 
Materials and Products listed in Annex EM II or Energy-Related 
Equipment listed in Annex EQ II with respect to their importation or 
exportation, as referred to in that provision, shall be recorded in the 
Tariff Record at the levels applying at the date of the standstill referred 
to in Article 29(6), first sentence, or under Article 29(7) respectively, 
against the tariff item to which they apply. It is understood that such 
recording does not change the legal character of "other duties or 
charges~ 

(ii) "Other duties or charges" shall be recorded in respect of all Energy 
Materials and Products listed in Annex EM II and Energy-Related 
Equipment listed in Annex EQ II. 

(iii) It will be open to any Contracting Party to challenge the existence of 
an "other duty or charge~ on the ground that no such "other duty or 
charge" existed at the date of the standstill referred to in Article 29( 6), 
first sentence, or the relevant date under Article 29(7), for the item in 
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question, as well as the consistency of the recorded level of any "other 
duty or charge'' with the standstill obligation provided for by Article 
29(6) or (7), for a period of one year after the entry into force of the 
Amendment to the trade-related provisions of this Treaty, adopted 
by the Charter Conference on 24 April 1998, or one year after the 
notification to the Secretariat of the level of customs duties and charges 
of any kind referred to in Article 29(6), first sentence, or Article 29(7), 
if that is the later. 

(iv) The recording of "other duties or charges" in the Tariff Record is 
without prejudice to their consistency with rights and obligations 
under GATT 1994 other than those affected by sub-paragraph (iii) 
above. All Contracting Parties retain the right to challenge, at any time, 
the consistency of any "other duty or charge" with such obligations. 

(v) "Other duties or charges" omitted from a notification to the Secretariat 
shall not subsequently he added to it and any "other duty or charge" 
recorded at a level lower than that prevailing on the applicable date 
shall not be restored to that level unless such additions or changes are 
made within six months of the notification to the Secretariat. 

( 6) Where the WTO Agreement refers to "duties inscribed in the Schedule" or 
to "bound duties': there shall be substituted "the level of customs duties 
and charges of any kind permitted under Article 29{4) to (8)': 

(7) Where the WTO Agreement specifies the date of entry into force of the 
WTO Agreement (or an analogous phrase) as the reference date for 
an action, there shall be substituted the date of entry into force of the 
Amendment to the trade-related provisions of this Treaty adopted by the 
Charter Conference on 24 April 1998. 

(8) With respect to notifications required by the provisions made applicable by 
Article 29(2)(a): 

(a) Contracting Parties which are not members of the WTO shall make 
their notifications to the Secretariat. The Secretariat shall circulate 
copies of the notifications to all Contracting Parties. Notifications to 
the Secretariat shall be in one of the authentic languages of this Treaty. 
The accompanying documents may be solely in the language of the 
Contracting Party; 

(b) such requirements shall not apply to Contracting Parties to this Treaty 
which are also members of the WTO which provides for its own 
notification requirements. 

.. 
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.. 

(9) Where Article 29(2)(a) or (6)(b) applies, the Charter Conference shaU carry 
out any applicable duties that the WTO Agreement assigned to the relevant 
bodies under the WTO Agreement. 

(IO)(a) Interpretations of the WTO Agreement adopted by the Ministerial 
Conference or the General Council of the WTO under paragraph 2 of 
article IX of the WTO Agreement insofar as they interpret provisions 
applicable under Article 29(2)(a) shall apply. 

(b) Amendments to the WTO Agreement under article X of the WTO 
Agreement that are binding on all members of the WTO (other then 
those under paragraph 9 of article X) insofar as they amend or relate 
to provisions applicable under Article 29(2)(a). shall apply unless 
a Contracting Party requests the Charter Conference to disapply 
or modify such amendment. The Charter Conference shall take 
the decision by a three-fourths majority of the Contracting Parties 
and determine the date of the disapplication or modification of 
such amendment. A request for the disapplication or modification 
of such amendment may include a request that the application of 
the amendment be suspended pending the decision of the Charter 
Conference. 

A request to the Charter Conference made under this paragraph shall 
be made within six months of the circulation of a notification from 
the Secretariat that the amendment has taken effect under the WTO 
Agreement. 

(c) Interpretations, amendments, or new instruments adopted by the 
WTO, other than the interpretations and amendments applied under 
paragraphs (a) and (b) shall not apply . 
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ARTICLES 

The following Annexes shall be inserted in the Annexes to the Treaty: 

2. ANNEX EM II 
ENERGY MATERIALS AND PRODUCTS 

(In accordance with Article 1(4)) 

3. ANNEX EQ I 
LIST OF ENERGY-RELATED EQUIPMENT 

(In accordance with Article 1(4bis)) 

For the purpose of this Annex, 'Ex' has been included to indicate that the product 
description referred to does nol exhaust th~ entire range of produds within the 
World Customs Organization Nomenclature headings or the Harmonized System 
codes listed below. 

Ex 39.19 Self-adhesive plates, sheets, film, foil, tape, strip and other flat shapes, of 
plastics, whether or not in rolls. 
Ex 3919.10 - ln rolls of a width not exceeding 20 em 

•· To be used for oil and gas pipelines and sea lines 
protection 

Ex 73.04*Tubes, pipes and hollow profiles, seamless, of iron (other than cast iron) or 
steel. 
7304.10 - Line pipe of a kind used for oil or gas pipelines 

- Casing, tubing and drilJ pipe, of a kind used in drilling 

7304.21 Ml 

7304.29 83 

for oil or gas: 84 

- Drill pipe 
- Other 

Ex 73.05 Other tubes and pipes (for example, welded, riveted or similarly dosed), 
having circular cross-sections, the external diameter of which exceeds 
406.4 mm, of iron or steel. 

- Line pipe of a kind used for oil or gas pipelines: 
7305.11 - Longitudinally submerged arc welded 
7305.12 ~ Other, longitudinally welded 
7305.19 - Other 
7305.20 · Casing of a kind used in drilling for oil or gas 

Ex 73.06*0ther tubes, pipes and hollow profiles (for example, open seam or welded, 
riveted or similarly closed), of iron or steel. 

83 Covered by 7304 20 in the 1992 version. 

• Except prO<Iucts for use in civil aircraft. 

-
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7306.10 
7306.20 

- Line pipe of a kind used for oil or gas pipelines 
- Casing and tubing of a kind used in drilling for oil or 

gas 

73.07 Tube or pipe fittings (for example, couplings, elbows, sleeves), of iron or 
steel. 

Ex 73.08 Structures (excluding prefabricated buildings of heading No. 94.06) and 
parts of structures (for example, bridges, and bridge-sections, lock-gates, 
towers, lattice masts, roofs, roofing frame-works, doors and windows and 
their frames and thresholds for doors, shutters, balustrades, pillars and 
columns), of iron or steel; plates, rods, angles, shapes, sections, tubes and 
the like, prepared for use in structures, of iron or steel. 
7308.20 - Towers and lattice masts 
7308.40 Equipment for scaffolding, shuttering, propping or 

pitpropping 
Ex 7308.90 • Other 

-- Parts for oil and gas drilling platforms 

Ex 73.09 Reservoirs, tanks, vats and similar containers for any material (other than 
compressed or liquefied gas), of iron or steel, of a capacity exceeding 300 
I, whether or not lined or heat-insulated, but not fitted with mechanical or 
thermal equipment. 
Ex 7309.00 For liquids 

Of a capacity exceeding 1,000,000 I, where specially 
designed for strategic oil reserves 
Heat insulated 

Ex 73.11 Containers for compressed or liquefied gas, of iron or steel. 
-- Of more than 1,000 I 

Ex 73.12*Stranded wire, ropes, cables, plaited bands, slings and the like, of iron or 
steel, not electrically insulated. 
Ex 7312.10 • Stranded wires, ropes and cables 

-- Ropes and cables coated, non-coated or zinc coated 
of a kind used in the energy sector 

Ex 73.26 Other articles of iron or steel. 
Ex 7326.90 - Other 

-· Connectors for optical fibre cables 

Ex 76.13 Aluminium containers for compressed or liquefied gas. 
-- Of more than 1,000 I 

Ex 76.14 Stranded wire, cables, plaited bands and the like, of aluminium, not 
electrically insulated. 

• Except products for use in civil aircraft. 
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- With steel core 
-- Of a kind used in electricity generation, 

transmission and distribution 
- Other 

Of a kind used in electricity generation, 
transmission and distribution 

Ex 78.06 Other articles of lead. 
Containers with an anti-radiation lead covering, 
for the transport or storage of highly radioactive 
materials 

Ex 81.09 Zirconium and articles thereof, including waste and scrap. 
Ex 8109.90 - Other 

-- Cartridges or tubes for nuclear fuel elements 

Ex 82.07 Interchangeable tools for hand tools, whether or not power-operated, or 
for machine-tools (for example, for pressing, stamping, punching, tapping, 
threading, drilling, boring, broaching, milling, turning or screw driving), 
including dies for drawing or extruding metal, and rock drilling or earth 
boring tools. · 

8207.13 "4 

8207.19 

- Rock drilling or earth boring tools: 
- With working part of cermets 
- Other, including parts 

Ex 83.07,.FJexible tubing of base metal, with or without fittings. 
-- For exclusive use in oil and gas wells 

84.01 Nuclear reactors; fuel elements (cartridges), non-irradiated, for nuclear 
reactors; machinery and apparatus for isotopic separation. 

84.02 Steam or other vapour generating boilers (other than central heating hot 
water boilers capable also of producing low pressure steam); super-heated 
water boilers. 

84.03 Central heating boilers other than those of heading No. 84.02. 

84.04 Auxiliary plant for use with boilers of heading No. 84.02 or 84.03 (for 
example, economisers, super-heaters, soot removers, gas recoverers); 
condensers for steam or other vapour power units. 

84.05 Producer gas or water gas generators, with or without their purifiers; 
acetylene gas generators and similar water process gas generators, with or 
without their purifiers. 

84 Covered by 8207 II ;md 12 in the 1992 version. 

Except products for use in civil aircrafL 

-
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Ex 84.06 Steam turbines and other vapour turbines. 
- Other turbines 85: 

8406.81 
8406.823 
8406.90 

- Of an output exceeding 40 MW 
- Of an output not exceeding 40 MW 

- Parts 

Ex 84.08*Compression-ignition internal combustion piston engines (diesel or semi­
diesel engines). 
Ex 8408.90 - Other engines 

-- New, of a power exceeding 50 kW 

Ex 84.09 Parts suitable for use solely or principally with the engines of heading No. 
84.07 or 84.08. 
8409.99 - Other 

84.10 Hydraulic turbines, water wheels, and regulators therefor. 

84.11 * Turbo-jets, turbo-propellers and other gas turbines. 

84.13* Pumps for liquids, whether or not fitted with a measuring device; liquids 
elevators. 

Ex 84.14* Air or vacuum pumps, air or other gas compressors and fans; ventilating 
or recycling hoods incorporating a fan, whether or not fitted with filters. 

- Fans: 
Ex 8414.59 - Other 

8414.80 
8414.90 

-- For use in mining and power plants 
- Other 
- Parts 

84.16 Furnace burners for liquid fuel, for pulverised solid fuel or for gas; 
mechanical stokers, including their mechanical grates, mechanical ash 
dischargers and similar appliances. 

Ex 84.17 Industrial or laboratory furnaces and ovens, including incinerators, non­
electric. 
Ex 8417.80 - Other 

Ex 8417.90 

--Exclusively waste incinerators, laboratory furnaces 
and ovens and uranium sintering ovens 

- Parts 
Exclusively for waste incinerators, laboratory 
furnaces and ovens and uranium sintering ovens 

85 Covered b)' 8406 19 in the 1992 version. 

Except products for use in civil aircraft. .. 
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Ex 84.18* Refrigerators, freezers, and other refrigerating or freezing equipment, 
electric or other; heat pumps other than air conditioning machines of 
heading No. 84.15. 

- Other refrigerating or freezing equipment; heat 
pumps: 

8418.61 - Compression type units whose condensers are heat 
exchangers 

8418.69 - Other 

Ex 84.19*Machinery, plant or laboratory equipment, whether or not electrically 
heated, for the treatment of materials by a process involving a change 
of temperature such as heating, cooking, roasting, distilling, rectifying, 
sterilising, pasteurising, steaming, drying, evaporating, vapourising, 
condensing or cooling, other than machinery or plant of a kind used for 
domestic purposes; instantaneous or storage water heaters, non-electric. 
8419.50 - Heat exchange units 
8419.60 - Machinery for liquefying air or other gases 

- Other machinery, plant and equipment: 
8419.89 - Other 

Ex 84.21*Centrifuges, including centrifugal dryers; filtering or purifying machinery 
and apparatus, for liquids and gases. 

- Filtering or purifying machinery and apparatus for 
liquids: 

8421.21 - For filtering or purifying water 
- Filtering or purifying machinery and apparatus for 

gases: 
8421.39 - Other 

Ex 84.25*Pulley tackle and hoists other than skip hoists; winches and capstans; 
jacks. 
8425.20 - Pit-head winding gear; winches specially designed for 

use underground 

Ex 84.26*Ships' derricks; cranes, including cable cranes; mobile lifting frames, 
straddle carriers and works trucks fitted with a crane. 
Ex 8426.20 - Tower cranes 

-- For offshore platforms and onshore rigs 
- Other machinery: 

Ex 8426.91 - Designed for mounting on road vehicles 
Lifting equipment for repairing and completion of 
wells 

• Exc~pt products for usc in civil aircraft . .. 
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Ex 84.29 Self-propelled bulldozers, angledozers, graders, levellers, scrapers, 
mechanical shovels, excavators, shovel loaders, tamping machines and 
road rollers. 

- Mechanical shovels, excavators and shovel loaders: 
Ex 8429.51 - Front-end shovel loaders 

-- Loaders specially designed for underground use 

Ex 84.30 Other moving, grading, levelling, scraping, excavating, tamping, 
compacting, extracting or boring machinery, for earth, minerals or ores; 
pile-drivers and pile-extractors; snow-ploughs and snow-blowers. 

- Coal or rock cutters and tunneJling machinery: 
8430.31 - Self-propelled 
8430.39 - Other 

Ex 8430.41 

Ex 8430.49 

- Other boring or sinking machinery: 
- Self-propelled 

For the discovery or exploitation of deposits of oil 
and gas 

- Other 
For the discovery or exploitation of deposits of oil 
and gas 

Ex 84.31 Parts suitable for use solely or principally with the machinery of heading 
Nos. 84.25 to 84.30. 

-- Only for machinery covered 

84.71,. Automatic data processing machines and units thereof; magnetic or 
optical readers, machines for transcribing data onto data media in coded 
form and machines for processing such data, not elsewhere specified or 
included. 

Ex 84.74 Machinery for sorting, screening, separating, washing, crushing, grinding, 
mixing or kneading earth, stone, ores or other mineral substances, in solid 
(including powder or paste) form; machinery for agglomerating, shaping 
or moulding solid mineral fuels, ceramic paste, unhardened cements, 
plastering materials or other mineral products in powder or paste form; 
machines for forming foundry moulds of sand. 
8474.10 - Sorting, screening, separating or washing machines 
8474.20 - Crushing or grinding machines 
Ex 8474.90 - Parts 

-- Of cast iron or cast steel 

Ex 84.79*Machines and mechanical appliances having individual functions, not 
specified or included elsewhere in this Chapter. 86 

86 Chapter 84. 

Except products for use in cival aircraft . .. 
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- Other machines and mechanical appliances: 
Ex 8479.89 - Other 

-- Mobile hydraulic powered mine roof support 

Ex 84.81 Taps, cocks, valves and similar appliances for pipes, boiler shells, tanks, 
vats or the like, including pressure-reducing valves and thermostatically 
controlled valves. 
8481.10 - Pressure-reducing valves 
8481.20 - Valves for oleohydraulic or pneumatic transmissions 
8481.40 - Safety or relief valves 
8481.80 - Other appJiances 
8481.90 - Parts 

Ex 84.83 Transmission shafts (including cam shafts and crank shafts) and cranks; 
bearing housings and plain shaft bearings; gears and gearing; ball or roller 
screws; gear boxes and other speed changers, including torque converters; 
flywheels and pulleys, including pulley blocks; clutches and shaft couplings ~ 
(including universal joints). -
Ex 8483.40 - Gears and gearing, other than toothed wheels, chain 

sprockets and other transmission elements presented ~ 
separately; ball or roller screws; gear boxes and other ~ 

speed changers, including torque converters 
-- Transmission elements exclusively for use in sucker ~ 

rod pumping units in the oil and gas industry ~ 

Ex 84.84*Gaskets and similar joints of metal sheeting combined with other material 
or of two or more layers of metal; sets or assortments of gaskets and 
similar joints, dissimilar in composition, put up in pouches, envelopes or 
similar packings; mechanical seals. 
8484.10 - Gaskets and similar joints of metal sheeting combined 

with other material or of two or more layers of metal 
8484.20 117 - Mechanical seals 

85.01,. Electric motors and generators (excluding generating sets). 

85.02,. Electric generating sets and rotary converters. 

85.03* Parts suitable for use solely or principally with the machines of heading 
No. 85.01 or 85.02. 

Ex 85.04,.Electrical transformers, static converters (for example, rectifiers) and 
inductors. 

- Liquid dielectric transformers: 

87 Not covered by s.:paratc subheading in the I 992 version. 

Except products for use in civil aircraft. .. 
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8504.21 

8504.22 

8504.23 

8504.33 

8504.34 

8504.40 
8504.50 
8504.90 

- Having a power handling capacity not exceeding 
650kVA 

- Having a power handling capacity exceeding 650 
kVA but not exceeding 10,000 kVA 

- Having a power handling capacity exceeding 10,000 
kVA 

- Other transformers: 
- Having a power handling capacity exceeding 16 

kVA but not exceeding 500 kVA 
- Having a power handling capacity exceeding 500 

kVA 
• Static converters 
- Other inductors 
- Parts 

Ex 85.07*Electric accumulators, including separators therefor, whether or not 
rectangular (including square). 

--Excluding the use for non-energy sectors 

85.14 Industrial or laboratory electric (including induction or dielectric) 
furnaces and ovens; other industrial or laboratory induction or dielectric 
healing equipment. 

Ex 85.26*Radar apparatus, radio navigational aid apparatus and radio remote 
control apparatus. 
8526.10 - Radar apparatus 

- Other: 
8526.91 - Radio navigational aid apparatus 

85.31 * Electric sound or visual signalling apparatus (for example bells, sirens, 
indicator panels, burglar or fire alarms), other than those of heading No. 
85.12 or 85.30. 

Ex 85.32 Electrical capacitors, fixed, variable or adjustable (pre-set). 
8532.10 - Fixed capacitors designed for use in 50/60 Hz circuits 

and having a reactive power handling capacity of not 
less than 0.5 kvar (power capacitors) 

85.35 Electrical apparatus for switching or protecting electrical circuits, or for 
making connections to or in electrical circuits (for example, switches, 
fuses, lightning arresters, voltage limiters, surge suppressors, plugs, 
junction boxes), for a voltage exceeding 1,000 volts. 

Except products (or use in civil aircraft .. 
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85.36 Electrical apparatus for switching or protecting electrical circuits, or for 
making connections to or in electrical circuits (for example, switches, 
relays, fuses, surge suppressors, plugs, sockets, lamp-holders, junction 
boxes), for a voltage not exceeding 1,000 volts. 

85.37 

85.38 

Ex 8536.10 - Fuses 
--Exceeding 63 ampere 

Ex 8536.20 - Automatic circuit breakers 
--Exceeding 63 ampere 

Ex 8536.30 - Other apparatus for protecting electrical circuits 
--Exceeding 16 ampere 

- Relays: 
8536.41 - For a voltage not exceeding 60 V 
8536.49 - Other 
Ex 8536.50 - Other switches 

-- For a voltage exceeding 60 V 

Boards, panels, consoles, desks, cabinets and olher bases, equipped 
with two or more apparatus of heading No. 85.35 or 85.36, for electric 
control or the distribution of electricity, including those incorporating 
instruments or apparatus of Chapter 90, and numerical control apparatus, 
other than switching apparatus of heading No. 85.17. 

Parts suitable for use solely or principally with the apparatus of heading 
No. 85.35, 85.36 or 85.37. 

Ex 85.41 Diodes, transistors and similar semiconductor devices; photosensitive 
semiconductor devices, including photovoltaic cells whether or not 
assembled in modules or made up into panels; light emitting diodes; 
mounted piezo-electric crystals. 
Ex 8541.40 - Photosensitive semiconductor devices, including 

photovoltaic cells whether or not assembled in 
modules or made up into panels; light emitting diodes 

Photosensitive semiconductor devices, including 
photovoltaic cells whether or not assembled in 
modules or made up into panels 

Ex 85.44 Insulated (including enamel1ed or anodised) wire, cable (including co­
axial cable) and other insulated electric conductors, whether or not fitted 
with connectors; optical fibre cables, made up of individually sheathed 
fibres, whether or not assembled with electric conductors or fitted with 
connectors. 
8544.60 

8544.70 

- Other electric conductors, for a voltage exceeding 
l,OOOV 

- Optical fibre cables 

• Except products for use in civil aircrilft. .. 
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Ex 85.45 Carbon electrodes, carbon brushes, lamp carbons, battery carbons and 
other articles of graphite or other carbon, with or without metal, of a kind 
used for electrical purposes. 

8545.20 Bushes 

85.46 Electrical insulators of any material. 

85.47 Insulating fittings for electrical machines, appliances or equipment, being 
fittings wholly of insulating material apart from any minor components 
of metal (for example, threaded sockets) incorporated during moulding 
solely for purposes of assembly, other than insulators of heading No. 
85.46; electrical conduit tubing and joints therefor, of base metal lined 
with insulating material. 

Ex 87.04 Motor vehicles for the transport of goods. 

Ex 8704.21 

Ex 8704.22 

Ex 8704.23 

Ex 8704.31 

Ex 8704.32 

Other, with compression-ignition internal combustion 
piston engine (diesel or semi-diesel): 
- g.v.w. not exceeding 5 tonnes 

Specially designed for the transport of highly 
radioactive materials 

- g.v.w. exceeding 5 tonnes but not exceeding 20 
tonnes 
Specially designed for the transport of highly 
radioactive materials 

- g.v.w. exceeding 20 tonnes 
Specially designed for the transport of highly 
radioactive materials 

- Other, with spark-ignition internal combustion piston 
engine: 
- g.v.w. not exceeding 5 tonnes 

Specially designed for the transport of highly 
radioactive materials 

- g.v.w. exceeding 5 tonnes 
Specially designed for the transport of highly 
radioactive materials 

Ex 87.05 Special purpose motor vehicles, other than those principally designed for 
the transport of persons or goods (for example, breakdown lorries, crane 
lorries, fire fighting vehicles, concrete· mixer lorries, road sweeper lorries, 
spraying lorries, mobile workshops. mobile radiological units). 
8705.20 - Mobile drilling derricks 

Except products for use in civil ai rcraft. 



Case 1:19-cv-09153 Document 1-1 Filed 10/02/19 ~age 357 of 41 s 
[FILED: NEW YORK COUNTY CLERK 08/16(2019 05:56 P _ I NWX NO. 654707/2019 

NYSCEF DOC. NO. 5 RECEIVED NYSCEF: 08/16/2019 

Ex 87.09 Works trucks, self-propelled, not fitted with lifting or handling equipment, 
of the type used in factories, warehouses, dock areas or airports for short 
distance transport of goods; tractors of the type used on railway station 
platforms; parts of the foregoing vehicles. 

Ex 8709.11 

Ex 8709.19 

- Vehicles: 
- Electrical 

Specially designed for the transport of highly 
radioactive materials 

- Other 
Specially designed for the transport of highly 
radioactive materials 

Ex 89.05 Light-vessels, fire-floats, dredgers, floating cranes, and other vessels the 
navigability of which is subsidiary to their main function; floating docks; 
floating or submersible drilling or production platforms. 
8905.20 - Floating or submersible drilling or production 

platforms 

E.x 90.15 Surveying (including photogrammetrical surveying), hydrographic, 
oceanographic, hydrological, meteorological or geophysical instruments 
and appliances, excluding compasses; rangefinders. 
Ex 9015.80 - Other instruments and appliances 

-- Geophysical instruments only 
9015.90 - Parts and accessories 

Ex 90.26ltlnstruments and apparatus for measuring or checking the flow, level, 
pressure or other variables of liquids or gases (for example, flow meters, 
level gauges, manometers, heat meters), excluding instruments and 
apparatus of heading No. 90.14, 90.15, 90.28 or 90.32. 

--Except for use in the water distribution industry 

90.27 Instruments and apparatus for physical or chemical analysis (for example 
polarimeters, refractometers, speclromt:lers, gas or smoke analysis 
apparatus); instruments and apparatus for measuring or checking 
viscosity, porosity, expansion, surface tension or the like; instruments and 
apparatus for measuring or checking quantities of heat, sound or light 
(including exposure meters); microtomes. 

90.28 Gas, liquid or electricity supply or production meters, including 
calibrating meters therefor. 

Ex 90.29*Revolution counters, production counters, taximeters, mileometers, 
pedometers and the like; speed indicators and tachometers, other than 
those of heading No. 90.14 or 90.15; stroboscopes. 

• Except products for us!! in civil aircraft. 

-
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Ex 9029.10 

Ex 9029.90 

- Revolution counters, production counters, taximeters, 
mileometers, pedometers and the like 
-- Production counters 

- Parts and accessories 
-- For production counters 

Ex 90.30* Oscilloscopes, spectrum analysers and other instruments and apparatus 
for measuring or checking electrical quantities, excluding meters of 
heading No. 90.28; instruments and apparatus for measuring or detecting 
alpha, beta, gamma, X-ray, cosmic or other ionising radiations. 
Ex 9030.10 - Instruments and apparatus for measuring or detecting 

9030.31 
9030.39 

ionising radiations 
-- For use in the energy sector 

- Other instruments and apparatus, for measuring or 
checking voltage, current, resistance or power, without 
a recording device: 
- Multimeters 
- Other 

- Other instruments and apparatus: 
Ex 9030.83 88 - Other, with a recording device 

-- For use in the energy sector 
Ex 9030.89 - Other 

-- For use in the energy sector 
Ex 9030.90 - Parts and accessories 

-- For use in the energy sector 
90.32* Automatic regulating or controlling instruments and apparatus. 

88 Covered by 9030 81 in the 1992 version. 

Except products for use in civil aircraft. .. 
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4. ANNEX EQ II 
LIST OF ENERGY-RELATED EQUIPMENT 

(In accordance with Article 1 ( 4bis)) 

14. ANNEXBR 
LIST OF CONTRACTING PARTIES WHICH SHALL NOT INCREASE ANY CUSTOMS 

DUTY OR OTHER CHARGE ABOVE THE LEVEL RESULTING FROM THEIR 
COMMITMENTS OR ANY PROVISIONS APPLICABLE TO THEM UNDER THE WTO 

AGREEMENT. 
(In accordance with Article 29 (7)) 

15. ANNEXBRQ 
LIST OF CONTRACTING PARTIES WHICH SHALL NOT INCREASE 

ANY CUSTOMS DUTY OR OTHER CHARGE ABOVE THE LEVEL 
RESULTING FROM THEIR COMMITMENTS OR ANY PROVISIONS 

APPLICABLE TO THEM UNDER THE WTO AGREEMENT. 
(IN ACCORDANCE WITH ARTICLE 29 (7)) 

ARTICLE6 
PROVISIONAL APPLICATION 

(1) Each signatory which applies the Energy Charter Treaty provisionally in 
accordance with Article 45(1) and each Contracting Party agrees to apply 
this Amendment provisionally pending its entry into force for such signatory 
or Contracting Party to the extent that such provisional application is not 
inconsistent with its constitution, laws or regulations. 

(2) (a) Notwithstanding paragraph (1): 

(i) any signatory which applies the Energy Charter Treaty provisionally or 
Contracting Party may deliver to the Depository within 90 days from 
the date of the adoption of this Amendment by the Charter Conference 
a declaration that it is not able to accept the provisional application of 
this Amendment; 89 

89 See Decisions in connection with the Adoption of the Amcmlmcnt!o the Trade Rehlted Provisions of the Energy 
Charter Treaty (Annex 2 to the Final Ac!), n. l, p. 205. 

.. 
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(ii) any signatory which does not apply the Energy Charter Treaty 
provisionally in accordance with Article 45(2) may deliver to the 
Depository not later than the date on which it becomes a Contracting 
Party or begins to apply the Treaty provisionally a declaration that it is 
not able to accept the provisional application of this Amendment. 

The obligation contained in paragraph (1) shall not apply to a signatory 
or Contracting Party making such a declaration. Any such signatory or 
Contracting Party may at any time withdraw that declaration by written 
notification to the Depository. 

(b)Neither a signatory or Contracting Party which makes a declaration 
in accordance with subparagraph (a) nor Investors of that signatory or 
Contracting Party may claim the benefits of provisional application under 
paragraph (1 ). 

(3) Any signatory or Contracting Party may terminate its provisional 
application of this Amendment by written notification to the Depository of 
its intention not to ratify, accept or approve this Amendment. Termination 
of provisional application for any signatory or Contracting Party shall 
take effect upon the expiration of 60 days from the date on which such 
signatory's or Contracting Party's written notification is received by the 
Depository. Any signatory which terminates its provisional application 
of the Energy Charter Treaty in accordance with Article 45(3)(a) shall be 
considered as also having terminated its provisional application of this 
Amendment with the same date of effect. 

ARTICLE7 
STATUS OF DECISIONS 

The Decisions adopted in connection with the adoption of this Amendment are an 
integral part of the Energy Charter Treaty . 

.. 
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DECISIONS IN CONNECTION WITH THE ADOPTION 
OF THE AMENDMENT TO THE TRADE-RELATED 
PROVISIONS OF THE ENERGY CHARTER TREATY 

(ANNEX 2 TO THE FINAL ACT OF THE 
INTERNATIONAL CONFERENCE AND DECISION 

OF THE ENERGY CHARTER CONFERENCE) 

1. A signatory which does not apply the Amendment adopted on 24 April 1998 
provisionally may at the time that it takes action to apply that Amendment, 
whether on a definitive or a provisional basis, notify the Secretariat in writing 
that until it is listed in Annexes BRand BRQ, it will apply the Amendment as if 
all items of Energy Materials and Products and of Energy-Related Equipment 
continued to be listed in Annexes EM I and EQ I. 90 

The Amendment shall apply accordingly to such a signatory. 

Any signatory may at any time withdraw the notification referred to above in 
writing to the Secretariat. 

2. The 'Final Provisions' of the Amendment shall be based on Part VIII, in 
particular Article 42, of the Energy Charter Treaty so far as relevant. 

90 See Ch;~irm:m's Statem~nl at the Adoption Session on 24 Aprill998, p. 206. 

.. 
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CHAIRMAN'S STATEMENT 
AT THE ADOPTION SESSION ON 24 APRIL 1998 91 

"On the issue of future listing of countries on Annexes BR and BRQ, I conclude that 
all delegations are aware of the long standing positions of those delegations which 
like Australia, Hungary and Japan have repeatedly underlined that they support 
legally binding tariff commitments provided their commitments under the Energy 
Charter Treaty reflect their commitments in the WTO. This also reflects the position 
of other delegations, and there is a general acceptance among delegations that they 
will give positive consideration to that position at the time when the decision on 
legally binding tariff commitments is taken." 

91 Editor's note: Document CS(98) 338 CC 124, point 6, of 24 May 1998 (not published). This Statement was 
read out by the Chairman to the Adoption Session on 24 April 1998 and also circulated in written form. This 
Statement, which reflected the outcome of informal consultations, replaced a draft Decl;mllion on the issue of 
listing on Annexes BRand BRQ, the text of which was consequently deleted from the text for adoption. 
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CHAIRMAN'S CONCLUSION ON 
THE IMPLEMENTATION OF TRADE-RELATED RULES, 

AT THE ENERGY CHARTER CONFERENCE 
ON 24 APRIL 1998 92 

The Chairman concluded with respect to the future implementation of trade-related 
rules that there was a consensus among delegations that the Secretariat was to be 
invited to develop the elements for one implementation system based on the regime 
in the Trade Amendment. In particular, where the Trade Amendment foresees 
notification requirements and procedures, including with regard to Understanding 
2 to the Amendment, they would follow WTO practice, provided that duplication 
of notifications with the WTO did not occur. There was furthermore a consensus 
that in developing dispute settlement rules and procedures WTO rules of procedure 
and practice would be followed and the roster of panellists to be adopted by the 
Conference would be drawn up in accordance with Article 3 of the Amendment. 

Finally, whenever necessary to maintain the principle of harmonious 
implementation of trade-related rules based on WTO practice, appropriate rules of 
procedure should include the elements necessary to achieve that aim. 

92 Editor's note: Document CS (98) 338 CC 124, poinl 13, of 24 May 1998 (not publish(.>d). The Conclusion was 
drawn by the Ch~irman to the first Energy Ch3rler Conf~:n:ncc on 24 April1998. 1l1c Conf~:rc!ncl! agrc:I!J without 
objection to this conclusion. 

~ 
E-4 

.. 
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CONCLUDING DOCUMENT 

OF THE HAGUE CONFERENCE 

ON THE 

EUROPEAN ENERGY CHARTER 

-
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CONCLUDING DOCUMENT OF THE HAGUE 
CONFERENCE ON THE EUROPEAN ENERGY CHARTER 

'lbe representatives of Albania, Armenia, Australia, Austria, Azerbaijan, Belgium, 
Belorussia, Bulgaria, Canada, Cyprus, Czechoslovakia, Denmark, Estonia, The 
European Communities, Finland, France, Georgia, Germany, Greece, Hungary, 
Iceland, The Interstate Economic Committee, Ireland, Italy, Japan, Kazakhstan, 
Kyrgyzstan, Latvia, Liechtenstein, Lithuania, Luxembourg, Malta, Moldova, The 
Netherlands, Norway, Poland, Portugal, Romania, The Russian Federation, Spain, 
Sweden, Switzerland, Tadjikistan, Turkey, Turkmenistan, Ukraine, The United 
Kingdom of Great Britain and Northern Ireland, The Unites States of America, 
Uzbekistan, Yugoslavia convened in the Hague, The Netherlands, from 16 to 17 
December 1991 in order to adopt the European Energy Charter. 

The Conference was opened and closed by the Minister of Economic Affairs of The 
Netherlands. 

Her Majesty, Queen Beatrix of The Netherlands, attended the opening of the 
Conference. 

The Prime Minister of The Netherlands and the Commissioner for Energy of the 
European Commission addressed the Conference. 

During the Conference, contributions were received and statements made by 
delegates of the signatories. 

Determined to give full effect to the results of the Conference, the representatives of 
the signatories adopted the following text for the European Energy Charter: 

EUROPEAN ENERGY CHARTER 

The representatives of the signatories meeting in The Hague on 16 and 17 December 
1991, 

Having regard to the Charter of Paris for a New Europe, signed in Paris on 21 
November 1990 at the summit meeting of the Conference on Security and Co­
operation in Europe (CSCE); 

Having regard to the document adopted in Bonn on 11 April 1990 by the CSCE 
Conference on Economic Co-operation in Europe; 

Having regard to the declaration of the London Economic Summit adopted on 17 
July 1991; 

-
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Having regard to the report on the conclusions and recommendations of the CSCE 
meeting in Sofia on 3 November 1989, on the protection of the environment, as well 
as its follow-up; 

Having regard to the Agreement establishing the European Bank for Reconstruction 
and Development signed in Paris on 29 May 1990; 

Anxious to give formal expression to this new desire for a European-wide and global 
co-operation based on mutual respect and confidence; 

Resolved to promote a new model for energy co-operation in the long term in 
Europe and globally within the framework of a market economy and based on 
mutual assistance and the principle of non-discrimination; 

Aware that account must be taken of the problems of reconstruction and 
restructuring in the countries of Central and Eastern Europe and in the USSR 
and that it is desirable for the signatories to participate in joint efforts aimed at 
facilitating and promoting market-oriented reforms and modernisation of energy 
sectors in these countries; 

Certain that taking advantage of the complementary features of energy sectors 
within Europe will benefit the world economy; persuaded that broader energy co­
operation among signatories is essential for economic progress and more generally 
for social development and a better quality of life; 

Convinced of the signatories' common interest in problems of energy supply, safety 
of industrial plants, particularly nuclear facilities, and environmental protection; 

Willing to do more to attain the objectives of security of supply and efficient 
management and use of resources, and to utilise fully the potential for 
environmental improvement, in moving towards sustainable development; 

Convinced of the essential importance of efficient energy systems in the production, 
conversion, transport, distribution and use of energy for security of supply and for 
the protection of the environment; 

Recognising State sovereignty and sovereign rights over energy resources; 

Assured of support from the European Community, particularly through 
completion of its internal energy market; 

Aware of the obligations under major relevant multilateral agreements, of the wide 
range of international energy co-operation, and of the extensive activities by existing 
international organisations in the energy field and willing to take full advantage of 
the expertise of these organisations in furthering the objectives of the Charter; 
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Recognising the role of entrepreneurs. operating within a transparent and equitable 
legal framework, in promoting co-operation under the Charter; 

Determined to establish closer, mutually beneficial commercial relations and 
promote energy investments; 

Convinced of the importance of promoting free movement of energy products and 
of developing an efficient international energy infrastructure in order to facilitate 
the development of market-based trade in energy; 

Aware of the need to promote technological co-operation among signatories; 

Affirming that the energy policies of signatories are linked by interests common 
to all their countries and that they should be implemented in accordance with the 
principles set out below: 

Affirming. finally, their desire to take the consequent action and apply the principles 
set out below: 

HAVE ADOPTED THE FOLLOWING DECLARATION CONSTITUTING THE 
"EUROPEAN ENERGY CHARTER" 



lFILED: NEW Yitliie (fd.'Sih1:tl9d!U RBo<OJJjJ'EH1ab H e05G/S871JM1Page 370 E*~No. 654707/2019 
NYSCEF DOC. NO . 5 RECEIVED NYSCEF: 08/ 16/2019 

TITLE I 
OBJECTIVES 

The signatories are desirous of improving security of energy supply and of 
maximising the efficiency of production, conversion, transport, distribution and 
use of energy, to enhance safety and to minimise environmental problems, on an 
acceptable economic basis. 

Within the framework of State sovereignty and sovereign rights over energy 
resources and in a spirit of political and economic co-operation, they undertake 
to promote the development of an efficient energy market throughout Europe, 
and a better functioning global market, in both cases based on the principle of 
non-discrimination and on market-oriented price formation, taking due account 
of environmental concerns. They are determined to create a climate favourable 
to the operation of enterprises and to the flow of investments and technologies by 
implementing market principles in the field of energy. 

To this end, and in accordance with these principles, they will take action in the 
following fields: 

1. Development of trade in energy consistent with major relevant multilateral 
agreements such as GATT, its related instruments, and nuclear non­
proliferation obligations and undertakings, which will be achieved by means 
of: 

• an open and competitive market for energy produclc;, materials, equipment 
and services; 

• access to energy resources, and exploration and development thereof on a 
commercial basis; 

• access to local and international markets; 

• removal of technical, administrative and other barriers to trade in energy 
and associated equipment, technologies and energy-related services; 

• modernisation, renewal and rationalisation by industry of services and 
insta1lations for the production, conversion, transport, distribution and use 
of energy; 

• promoting the development and interconnection of energy transport 
infrastructure; 

• promoting best possible access to capital, particularly through appropriate 
existing financial institutions; 
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• facilitating access to transport infrastructure, for international transit 
purposes in accordance with the objectives of the Charter expressed in the 
first paragraph of this Title; 

• access on commercial terms to technologies for the exploration, 
development and use of energy resources; 

2. Co-operation in the energy field, which will entail: 

• co-ordination of energy policies, as necessary for promoting the objectives 
of the Charter; 

• mutual access to technical and economic data, consistent with proprietary 
rights; 

• formulation of stable and transparent legal frameworks creating conditions 
for the development of energy resources; 

• co-ordination and, where appropriate, harmonisation of safety principles 
and guidelines for energy products and their transport, as well as for energy 
installations, at a high level; 

• facilitating the exchange of technology information and know-how in the 
energy and environment fields, including training activities; 

• research, technological development and demonstration projects. 

3. Energy efficiency and environmental protection, which will imply: 

• creating mechanisms and conditions for using energy as economically and 
efficiently as possible, including, as appropriate, regulatory and market­
based instruments; 

• promotion of an energy mix designed to minimise negative environmental 
consequences in a cost-effective way through: 

(i) market-oriented energy prices which more fully reflect environmental 
costs and benefits; 

(ii) efficient and co-ordinated policy measures related to energy; 

(iii) use of new and renewable energies and clean technologies; 

• achieving and maintaining a high level of nuclear safety and ensuring 
effective co-operation in this field. 

-
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TITLE II 
IMPLEMENTATION 

In order to attain the objectives set out above, the signatories will, within the 
framework of State sovereignty and sovereign rights over energy resources, take 
co-ordinated action to achieve greater coherence of energy policies, which should 
be based on the principle of non-discrimination and on market-oriented price 
formation, taking due account of environmental concerns. 

~Ihey underline that practical steps to define energy policies are necessary in order 
to intensify co-operation in this sector and further stress the importance of regular 
exchanges of views on action taken, taking full advantage of the experience of 
existing international organisations and institutions in this field. 

~lhe signatories recognise that commercial forms of co-operation may need to be 
complemented by intergovernmental co-operation, particularly in the area of 
energy policy formulation and analysis as well as in areas which are essential and 
not suitable to private capital funding. 

They undertake to pursue the objectives of creating a broader European energy 
market and enhancing the efficient functioning of the global energy market by joint 
or co-ordinated action under the Charter in the following fields: 

• access to and development of energy resources; 

• access to markets; 

• liberalisation of trade in energy; 

• promotion and protection of investments; 

• safety principles and guidelines; 

• research, technological development, innovation and dissemination; 

• energy efficiency and environmental protection; 

• education and training. 

In implementing this joint or co-ordinated action, they undertake to foster private 
initiative, to make full use of the potential of enterprises, institutions and all 
available financial sources, and to facilitate co-operation between such enterprises 
or institutions from different countries, acting on the basis of market principles. 

The signatories will ensure that the international rules on the protection of 
industrial, commercial and intellectual property are respected. 
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l. Access to and development of energy resources 

Considering that efficient development of energy resources is a sine qua 
non for attaining the objectives of the Charter, the signatories undertake to 
facilitate access to and development of resources by the interested operators. 
To this end, they will ensure that rules on the exploration, development and 
acquisition of resources are publicly available and transparent; they recognise 
the need to formulate such rules wherever this has not yet been done and to 
take all necessary measures to co-ordinate their actions in this area. 

With a view to facilitating the development and diversification of resources, 
the signatories undertake to avoid imposing discriminatory rules on operators, 
notably rules governing the ownership of resources, internal operation of 
companies and taxation. 

2. Access to Markets 

The signatories will strongly promote access Lo local and international markets 
for energy products for the implementation of the objectives of the Charter. 
Such access to markets should take account of the need to facilitate the 
operation of market forces, and promote competition. 

3. Liberalisation of trade in energy 

In order to develop and diversify trade in energy, the signatories undertake 
progressively to remove the barriers to such trade with each other in energy 
products, equipment and services in a manner consistent with the provisions 
of GATT, its related instruments, and nuclear non-proliferation obligations 
and undertakings. 

The signatories recognise that transit of energy products through their 
territories is essential for the liberalisation of trade in energy products. Transit 
should take place in economic and environmentally sound conditions. 

They stress the importance of the development of commercial international 
energy transmission networks and their interconnection, with particular 
reference to electricity and natural gas and with recognition of the relevance 
of long-term commercial commitments. To this end, they will ensure the 
compatibility of technical specifications governing the installation and 
operation of such networks, notably as regards the stability of electricity 
systems. 
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4. Promotion and protection of investments 

In order to promote the international flow of investments, the signatories will 
at national level provide for a stable, transparent legal framework for foreign 
investments, in conformity with the relevant international laws and rules on 
investment and trade. 

They affirm that it is important for the signatory States to negotiate and ratify 
legally binding agreements on promotion and protection of investments which 
ensure a high level of legal security and enable the use of investment risk 
guarantee schemes. 

Moreover, the signatories will guarantee the right to repatriate profits or 
other payments relating to an investment and to obtain or use the convertible 
currency needed. 

They also recognise the importance of the avoidance of double taxation to 
foster private investment. 

5. Safety principles and guidelines 

Consistent with relevant major multilateral agreements, the signatories will: 

• implement safety principles and guidelines, designed to achieve and/or 
maintain high levels of safety, in particular nuclear safety and the protection 
of health and the environment; 

• develop such common safety principles and guidelines as are appropriate 
and/or agree to the mutual recognition of their safety principles and 
guidelines. 

6. Research, technological development, innovation and dissemination 

The signatories undertake to promote exchanges of technology and co­
operation on their technological development and innovation activities in the 
fields of energy production, conversion, transport, distribution and the efficient 
and clean use of energy, in a manner consistent with nuclear non-proliferation 
obligations and undertakings. 

To this end, they will encourage co-operative efforts on: 

• research and development activities; 

• pilot or demonstration projects; 

• the application of technological innovations; 
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• the dissemination and exchange of know-how and information on 
technologies. 

7. Energy efficiency and environmental protection 

The signatories agree that co-operation is necessary in the field of efficient use 
of energy and energy-related environmental protection. 

This should include: 

• ensuring, in a cost-effective manner, consistency between relevant energy 
policies and environmental agreements and conventions; 

• ensuring market-oriented price formation, including a fuller reflection of 
environmental costs and benefits; 

• the use of transparent and equitable market-based instruments designed to 
achieve energy objectives and reduce environmental problems; 

• the creation of framework conditions for the exchange of know-how 
regarding environmentally sound energy technologies and efficient use of 
energy; 

• the creation of framework conditions for profitable investment in energy 
efficiency projects. 

8. Education and training 

The signatories, recognising industry's role in promoting vocational education 
and training in the energy field, undertake to co-operate in such activities, 
including: 

• professional education; 

• occupational training; 

• public information in the energy efficiency field. 
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TITLE III 
SPECIFIC AGREEMENTS 

The signatories undertake to pursue the objectives and principles of the Charter and 
implement and broaden their co-operation as soon as possible by negotiating in 
good faith a Basic Agreement and Protocols. 

Areas of co-operation could include: 

• horizontal and organisational issues; 

• energy efficiency, including environmental protection; 

• prospecting, production, transportation and use of oil and oil products and 
modernisation of refineries; 

• prospecting, production and use of natural gas, interconnection of gas 
networks and transmission via high-pressure gas pipelines; 

• all aspects of the nuclear fuel cycle including improvements in safety in that 
sector; 

• modernisation of power stations, interconnection of power networks and 
transmission of electricity via high-voltage power lines; 

• all aspects of the coal cycle, including dean coal technologies; 

• development of renewable energy sources; 

• transfers of technology and encouragement of innovation; 

• co-operation in dealing with the effects of major accidents, or of other 
events in the energy sector with transfrontier consequences. 

The signatories will, in exceptional cases, consider transitional arrangements. 
They, in particular, take into account the specific circumstances facing some states 
of Central and Eastern Europe and the USSR as well as their need to adapt their 
economies to the market system, and accept the possibility of a stage-by-stage 
transition in those countries for the implementation of those particular provisions 
of the Charter, Basic Agreement and related Protocols that they are, for objective 
reasons, unable to implement immediately and in full. 

Specific arrangements for coming into full compliance with Charter provisions as 
elaborated in the Basic Agreement and Protocols will be negotiated by each Party 
requesting transitional status, and progress towards full compliance will be subject 
to periodic review. 
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TITLE IV 
FINAL PROVISIONS 

RECEIVED NYSCEF: 08/16/2019 

The signatories request the Government of The Netherlands, President-in-office of 
the Council of the European Communities, to transmit to the Secretary-General of 
the United Nations the text of the European Energy Charter which is not eligible for 
registration under Article 102 of the Charter of the United Nations. 

In adopting the European Energy Charter Ministers or their representatives record 
that the following understanding has been reached: 

The representatives of the Signatories understand that in the context of the 
European Energy Charter, the principle of non-discrimination means Most­
Favoured-Nation Treatment as a minimum standard. National Treatment may be 
agreed to in provisions of the Basic Agreement and/or Protocols. 

The original of this Concluding Document, drawn up in English, French, German, 
Italian, Russian and Spanish texts, will be transmitted to the Government of 
the Kingdom of The Netherlands, which wiU retain it in its archives. Each of the 
Signatories will receive from the Government of the Kingdom of The Netherlands a 
true copy of the Concluding Document. 

Done at The Hague on the seventeenth day of December in the year one thousand 
nine hundred and ninety-one. 93 

93 For Signatories see the Energy Charter Secretariat website (www.encharter.org). 
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1. CEF Energia B. V. ("CEF') hereby requests the initiation of an arbitration 

proceeding against the Italian Republic ("Italy") under the Energy Charter Treaty ("ECT").1 

2. CEF files this Request for Arbitration pursuant to Article 26(4)(c) of the ECT 

and Article 2 of the Arbitration Rules of the Arbitration Institute of the Stockholm Chamber 

of Commerce. 

I. PARTIES TO THE DISPUTE 

3. CEF is a company duly established under the Jaws of the Kingdom of the 

Netherlands.2 Its corporate address is: 

CEF Energia B.V. 
Hoogoorddreef 15 
1101 BA 
Amsterdam 
The Netherlands 
Tel. +310206140055 
Fax +310204422592 

4. CEF is represented in this proceeding by King & Spalding and Orrick, 

Herrington & Sutcliffe.3 All correspondence and communications with CEF should be 

directed to its counsel as follows: 

KING & SPALDING 

Kenneth R. Fleuriet 
Amy Roebuck Frey 
Cedric Soule 
12, cours Albert 1 er 
75008 Paris 
France 
Tel. +33 1 73 00 39 00 
Fax +33 I 73 00 39 59 
Email: kfleuriet@kslaw.com 
Email: afrey@kslaw.com 
Email: csoule@kslaw.com 

Reginald R. Smith 
Kevin D. Mohr 

ORRICK, HERRINGTON & SUTCLIFFE 

Carlo Montella 
Andrea Gentili 
Daria Buonfiglio 
Corso G. Matteotti, I 0 
Milan 20121 
Italy 
Tel. + 39 02 4541 3800 
Fax +39 02 4541 3801 
Email: cmontellal@orrick.com 
Email: agentili@orrick.com 
Email: dhuonfiglio@orrick.com 

Pina Lombardi 
Claudia Romano 

A copy of the ECT is allachcd as CEF's Exhibit ("'CEX·") I. 

&c CEF Anich:s oflncorporation, CEX-2; and ExC'-'fPI from th~: Corpor,ue R"-gistry for CEF, CEX-3. 

Copies of CEF's powers of attorney to King & Spalding and Orrick, Herrington & Sutcliffe arc auachcd as 
CEX-4. 
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11 00 Louisiana, Suite 4000 
Houston, Texas 77002 
U.S.A. 
Tel. +1 713 751 3200 
Fax + l 713 751 3290 
Email: rsmith@kslaw.com 
Email: kmohr@kslaw.com 

Piazza della Croce Rossa, 2 
Rome 00161 
Italy 
Tel. +39 06 4521 3900 
Fax +39 06 6819 2393 
Email: plom bardi@orrick.com 
Email: cromano@orrick.com 

5. The Respondent is the Italian Republic. The governmental authority likely to 

represent Italy in this proceeding is the Avvocatura Genera/e del/o Stato (Attorney General's 

Office), which is located at the following address: 

Via dei Portoghesi, 12 
Rome00186 
Italy 

II. BRIEF SUMMARY OF THE LEGAL DISPUTE 

A. Italy's Early Attempts to Encourage Investments in the Renewable 
Energy Sector 

6. Italy's attention to renewable energy policy dates back to 1981, when ltaly 

developed its first comprehensive National Energy Plan, setting targets for the development 

of renewable energy facilities across the country. A second National Energy Plan followed in 

1988, which included further measures for the development of national renewable energy 

sources. However, Italy only implemented the first concrete measures for the development of 

renewable energy sources in 1991, during its electricity sector reforms. In particular, Law No. 

9 of January 9, 1991, simplified the authorization procedure for the production of energy 

from renewable sources. It required that Italy's regional governments develop energy plans 

prioritizing the production of energy from renewable sources. 

7. In 1992, Italy established the first fixed feed-in tariff for renewable energy 

production through its ClP6/92 regulation. That reb•t.llation allowed renewable energy 

producers to produce electricity from renewable sources without any capacity limit and 

established a remuneration procedure based on kilowatt-hours of electricity produced. The 

CIP6/92 regulation also provided some certainty to investors because it obligated ENEL 

S.p.A., Italy's state-owned electricity company, to buy all electricity produced from 

renewable energy sources. By 1997, I 6% of ltaly's electricity was being produced from 

renewable energy sources. 

2 
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8. Italy continued to encourage investments in its developing renewable energy 

sector by enacting Legislative Decree No. 79 on March 16, 1999. Known as the Bersani 

Decree, that act encouraged electricity production from renewable energy sources by 

prioritizing their access to the grid. The Bersani Decree also obligated generators and 

importers of electricity from non-renewable sources beyond a certain threshold to inject a 

portion of electricity from renewable sources into the grid. To satisfy that obligation, the non­

renewable generators or importers could purchase a corresponding amount of renewable 

energy from other producers or from the GSE, or they could purchase "green certificates" 

from third parties. 

9. The foregoing measures were relatively "soft" in that they demonstrated 

Italy' s interest to promote investment in renewable energy, but they did not contain 

commitments that would induce large numbers of intemational investors to enter Italy's 

renewable energy market. 

B. Italy Implemented Conto Energia Decrees to Induce Significant 
Investments in Photovoltaic Plants 

10. With the tum of the century, policies to promote renewable energy like those 

already existing in Italy became a priority, particularly among the European Union states. On 

September 27, 2001, the European Parliament and the Council enacted Directive 200in7/EC, 

promoting electricity produced from renewable energy sources in the internal electricity 

market. That directive set national targets for each member state for renewable energy 

production in light of the EU's stated objective of having 22.1% of total Community 

electricity consumption generated from renewable energy sources by 2010. Italy was 

expected to produce 25% of its total electricity consumption from renewable energy sources 

by 201 o:' 

II. Because the cost of producing electricity from renewable sources was 

substantially higher than the cost of producing electricity from fossil fuels, to meet its target, 

Italy needed to implement measures and above-market incentives that would further develop 

and encourage investments in its renewable energy sector. Thus, on December 29, 2003, Italy 

Dircelivc 2001177/EC was subsequently replaced by Directive 2009/28/EC, which aims 10 achieve a 20% 
share of energy from renewable sourc~s in the Community's gross final consumption of energy by 2020. It 
requires that Member Stales report on planned or existing measures put in place to meet those targets. It 
also n."quircs Member Slates to adopt indicative targets for the following I 0 years. For Italy, the target is for 
17% of overall energy consumption to come from renewable ~:ncrgy sources by 2020. 

3 
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enacted Legislative Decree No. 387, the goal of which was to "promote a greater contribution 

from renewable energy sources to the production of electricity in the Italian and European 

markets." In broad strokes, Legislative Decree No. 387 set out measures to encourage 

investment in each type of renewable energy source. For example, Article 7, which addressed 

solar power, stated that Italy would implement incentive tariffs to encourage investments in 

photovoltaic facilities. Accordingly, from 2005 to 2012, Italy enacted attractive incentive 

schemes for photovoltaic plants known as Co11to E11ergia Decrees ("Contos"). Through 

successive Contos, Italy guaranteed incentive tariffs to eligible photovoltaic plants that would 

supplement the revenues generated from the sale of electricity to the Italian national grid.5 

12. Each Conto set forth a range of incentive tariffs to be granted to eligible 

renewable energy producers. Italy designed the regime to ensure that the producers received 

the incentive tariff (or premium) offered in the Conto in addition to the market price of 

electricity produced and sold to the grid. The value of the applicable tariff varied based on 

criteria specific to each of the Contos, including the size, location, and the date of connection 

to the grid of the photovoltaic plant under consideration. Once Italy granted a particular tariff 

to an eligible photovoltaic facility pursuant to the applicable provision of the Conto in force 

at the time, the facility was entitled to that tariff for 20 years. The Contos did not contain any 

provision allowing subsequent amendment of the tariff rate granted to an eligible 

photovoltaic facility. 

13. Each Conto stated that the incentive tariffs it offered would remain available 

to photovoltaic plants until a fixed date or until the market reached a specific installed 

capacity or expenditure cap. Once the date, installed capacity, or expenditure cap was 

reached, the incentives under that particular Co11to were no longer available to new facilities. 

New photovollaic plants could benefit from the tariffs offered in a subsequent Conto 

program, provided that they met its eligibility requirements. 

14. On July 28, 2005, Italy - through its Ministry of Productive Activities -

enacted Co111o I. Co11to I granted incentive tariffs for a 20-year period to photovoltaic plants 

with a nominal capacity between 1 kW and I ,000 kW. Italy originally intended to maintain 

the incentive scheme under Conto I until installed capacity reached 100 MW; however, on 

This is true of the first four Contos rele\'3nt to this arbitration, as described herein. 

4 
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February 6, 2006, the Ministry of Productive Activities enacted a decree amending Co11to I 

and increasing the threshold to a maximum installed capacity of 500 MW. 

15. Italy further promoted investment in renewable energy with the enactment of 

Con to II on February 19, 2007. Como II granted incentive tariffs for a 20-year period to 

photovoltaic plants with a nominal capacity equal to or higher than 1 kW. The incentive 

scheme under Couto II applied to all eligible photovoltaic plants that were connected to the 

grid between April 13, 2007 and December 31, 20 I 0, or until installed capacity reached 

1,200 MW, whichever occurred first. Installed capacity reached the 1,200 MW •hreshold in 

the summer of2010. Nevertheless, Italy extended Como n to any eligible photovoJtaic plant 

connected to the grid before June 30, 2011, provided the plant itself was built by December 

31,2010.6 

16. Soon after the capacity target under Como II was reached in the summer of 

2010, on August 6, 2010, Italy enacted Couto III to further encourage investment in 

photovoltaic facilities. Conto 111 offered incentive tariffs for a 20-year period to photovohaic 

plants with a nominal capacity equal to or higher than 1 kW. The incentive scheme under 

Conto III applied to all eligible photovoltaic plants that were connected to the grid between 

January 1, 2011 and December 31, 2013, or until installed capacity reached 3,000 MW, 

whichever occurred first.7 

17. Italy continued to encourage investments in the photovoltaic sector by 

enacting Couto IV on May 5, 2011. Como IV granted incentive tariffs for a 20-year period to 

photovoltaic plants with a nominal capacity equal to or higher than 1 kW. The incentive 

scheme under Conto IV applied to all eligible photovoltaic plants that entered into operation 

starting from June 1, 2011, until December 31, 2016. Italy replaced Conto IV with new 

legislation- Contu V- during the summer of2012.8 

18. TI1e Contos proved successful in encouraging substantial investment in 

photovoltaic plants and rapidly increasing the installed capacity of those plants in Italy. For 

illustration, the production of electricity from solar energy in Italy amounted to 193 gigawatt-

• See Law 01.'Crcc No. 10512010 of July!!, 2010, converted into law hy Law No. 129 of August 13, 2010. 

On Mar~h 3, 201 I, howcvl.'f,ltaly enach.-d legislative Decree No. 28/2011 limiting the application of Como 
IIIlo photovoltaic plants that were connected to the grid by May 31. 20 II. 

Conto V did nO( apply to the facilities at is.~uc in the prc.'SCnt dispute. 

5 
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hours (GWh) in 2008. That figure increased to 676 GWh in 2009 and to 1,906 GWh in 2010. 

By 2011, it had skyrocketed to I 0,730 GWh. 

19. For each photovoltaic plant accepted into Ute regime, Italy further confinned 

its commitment to the incentive tariffs granted under the different Contos in an agreement 

between the soggello responsabile (i.e., the company or person that held the project rights to 

the plant) and the Gestore dei Sen•i::i Energetici ("GSE"), the state-owned company 

responsible for the implementation of renewable electricity incentive programs under the 

direction and control of the Italian Ministry of Economy and Finance ("convenzione per il 

ricouoscimento delle tariffe incelllil'auti" or "GSE Agreement").9 

20. To enter into a GSE Agreement and thus benefit from a particular Conto, the 

soggatto respousabile had to file an incentive tariff request ( .. richiesla di accesso agli 

incentiw.,.,) with the GSE after its photovoltaic plant was connected to the grid, along with 

specific supporting documentation. Once the GSE confirmed that the photovoltaic plant met 

the necessary prerequisites to benefit from a particular Como, the GSE and the soggetto 

responsabile executed the GSE Agreement, which was then published on the GSE's website. 

lf the soggeto responsabile's application to the GSE was timely and correctly filed, U1e 

incentive tariff granted under the specific Conto applied to the facility as from the date it was 

connected to the grid. 

21. The GSE Agreements identified the particular Conlo and incentive tariff 

granted to a specific photovoltaic plant and confirmed that the plant was entitled to receive 

that tariff for 20 years. The GSE Agreements did not contain any legal provision authorizing 

the GSE or any other Italian state entity to unilaterally amend or abrogate the incentive tariff 

granted thereunder. 

C. CEF Invested in the Italian Photovoltaic Sector in Reliance on Italy's 
Incentive Programs 

22. CEF specializes in investing in and operating renewable energy facilities 

across Europe. CEF followed Italy's development and implementation of the incentive 

legislation described in the preceding sections, and CEF decided to invest in the Italian 

photovoltaic sector as a result of those incentives. Italy's commitments under the Como 

The rules of application that the GSE published after the enactment of Contos II, Ill. IV, and V, as well as 
Aniclc 24 of Legislative Decree No. 28120t I of March 3. 2011 , all required the soggeuo respousabile and 
the GSE to enter into these GSE agreements. 

6 
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legislation and corresponding GSE Agreements were particularly crucial to CEF's decision to 

invest, in part because the substantial upfront cost of constructing and developing a 

photovoltaic facility is generally only recovered several years afler a plant begins operating. 

Thus, the 20-year commitment in the Comos and GSE Agreements ensured the future 

profitability of the plants. CEF expected Italy to abide by its promises to maintain the fixed 

tariffs for 20 years, as well as to further promote investments in photovoltaic facilities as set 

forth in the legislation described above. 

23. In January 2010, CEF first invested in Italy by acquiring Sunholding S.r.l. 

("Sunholding"). Sunholding owned Megasol S.r.l., a company that held all project rights to a 

photovoltaic plant of approximately l3 MW located in Montalto di Castro in the Lazio region 

("Megasol"). The Megasol photo voltaic plant was connected to the grid in May 20 ll and 

received an incentive tariff of 0.346€/kWh under Como II, as confirmed by a GSE 

Agreement dated November 2, 2011. 

24. Encouraged by Italy's continued promotion of renewable energy investments 

with its enactment of Conto 111, in December 20 I 0, CEF acquired a 70% controlling stake in 

Phenix S.r.l., a company that held all project rights to a photovoltaic plant of approximately 

24 MW located in Canino in the Lazio region ("Sugarella"). The Sugarella photovoltaic plant 

was connected to the grid in April 2011 and was entitled to an incentive tariff of0.297€/kWh 

under Couto III, as confirmed by a GSE Agreement dated November 23, 2011. 

25. Italy' s enactment of Conto IV on May 5, 2011, further assured CEF that Italy 

remained serious about its commitments to support investments in the photovoltaic industry. 

Thus, in December 2011, CEF acquired Enersol S.r.l., a company that held all project rights 

to a multi-section photovoltaic plant of approximately 48 MW located in Canaro in the 

Veneto region ("Enersol"). The Enersol photovoltaic plant was partitioned in seven sections. 

Section I of the plant was connected to the grid in April 2011, and was entitled to an 

incentive tariff of 0.297€/kWh under Como UI, as confirmed by a GSE Agreement dated 

November 2, 2011. Sections 2 and 3 of the plant were connected to the grid in July 2011, and 

were entitled to an incentive tariff of 0.251€/k.Wh under Co111o IV, as confirmed by two 

separate GSE Agreements (one per Section) dated March 2, 2012. Sections 4 to 7 of the 

plant were connected to the grid in August 20 II, and were entitled to an incentive tariff of 

0.238€/kWh under Conto IV, as confirmed by four separate GSE Agreemenls (one per 

7 
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Section) dated January II, 2012 (for Sections 5 and 7), February 6, 2012 (for Section 4), and 

March 2, 2012 (for Section 6). 

26. In reliance on Italy's commitments to promote a thriving renewable energy 

sector and to maintain the incentive tariffs granted under the respective Contos and confirmed 

in the GSE agreements, CEF invested approximately € I 00 million in the above-mentioned 

plants. 

D. Italy Imposed Unexpected, Arbitrary Costs on Investors That 
Undermined the Incentive Schemes 

27. After having induced CEF to invest in its photovoltaic sector and while 

continuing to benefit from the resulting increase in renewable energy investments, Italy 

enacted a series of measures that imposed additional, arbitrary costs on CEF's investments, in 

violation of the commitments Italy had made guaranteeing incentive tariffs and pricing. 

Those measures also created an environment of legal and regulatory uncertainty that severely 

depressed Italy's once-burgeoning photovoltaic market. The measures, discussed below, 

violate the ECT and international law and directly harmed CEF's investments. 

28. On July 5, 2012, Italy's Ministry of Economic Development enacted a decree 

requiring all renewable energy producers benefiting from any Conto to pay, as of January l, 

2013, an administrative fee corresponding to € 0.0005 per kW of incentivized energy. 10 The 

fee, which is offset against the incentive tariffs granted under the Contos and guaranteed by 

the GSE Agreements, reduced the payments that CEF expected to receive pursuant to the 

Coulos governing its facilities. 

29. Furthermore, also on July 5, 2012, the Autoritil per I 'energi(l elettrica, il gas e 

il sistema idrico ("AEEG"), an entity responsible for regulating the electricity market, passed 

Resolution 281 requiring renewable energy producers to pay so-called "imbalance costs" as 

of January 1, 2013. The "imbalance costs" stemmed from a history of Italy requiring non­

renewable energy producers to provide advance projections to the b'Tid manager of the 

quantity of electricity they would deliver to the grid, in order to create predictable supply and 

assist the grid manager in balancing supply and demand. If a producer missed its projections, 

it was required to rectify the imbalance by paying certain costs based on the difference 

between the producer's projections and the energy it delivered. 

10 See Como V, July 5, 2012. 

8 
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30. Historically, and when CEF decided to invest in the sector, Italy exempted 

renewable energy producers from paying "imbalance costs." Since the .. imbalance costs'' 

only applied to non-renewable energy producers, when CEF invested in its photovoltaic 

plants in Italy, it reasonably expected that those costs would not apply to its plants. 

Resolution 281, however, unexpectedly and arbitrarily extended those costs to CEF and other 

renewable energy producers. 

31. The Italian courts later annulled Resolution 281 because it unlawfully failed to 

distinguish between renewable and non-renewable energy producers, as well as between 

different types of renewable energy producers, regarding the quantification of "imbalance 

costs." On October 23, 2014, in an attempt to address the deficiencies of Resolution 281, the 

AEEG passed Resolution 522, which again required renewable energy producers, including 

CEF, to pay "imbalance costs" starting from January 1, 2015. That Resolution also 

undermined CEF's expectation that these costs would not apply to their plants when it 

invested in Italy. It too violates the ECT and international law. 

32. In addition to Resolutions 281 and 522, Italy enacted other legislation that 

imposed unexpected costs on renewable energy producers, including CEF. In 2008, Italy had 

enacted a windfall tax on the profits of energy companies with an annual gross income of 

over € 25 million, the so-called "Robin Hood" tax. The rationale behind the tax was to use 

the profits that oil companies and other energy groups were earning from record oil and 

energy prices to fund aid for low·income households that had been hard·hit b~ high energy 

and food prices. As no such windfall profits befell renewable energy producers, Italy 

expressly excluded renewable energy producers from the scope of the Robin Hood tax. Thus, 

when CEF invested in the Italian photovohaic plants, it reasonably expected that its plants 

would not b~ subjc:c;ted to the lax. 

33. However, in 2011, Italy unexpectedly and arbitrarily broadened the scope of 

the Robin Hood tax by extending it to all energy producers, including renewable energy 

producers, with a gross annual income of over E 1 0 million and taxable income of over € 1 

million. 11 In 2013, Italy again extended the scope of the Robin Hood tax by reducing the 

applicable income thresholds to gross annual income over € 3 million and taxable income 

11 Sec Law Decree No. 138/2011 of August 13, 2011, converted into law by Law No. 148 of September 14, 
2011. 

9 
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over € 300,000.12 That measure resulted in the application of the Robin Hood tax to CEF's 

facilities. The Robin Hood tax directly reduced the profits and revenues that CEF reasonably 

expected to receive on the basis of the incentive remuneration guaranteed under the Contos 

and GSE Agreements. The tax rate was 10.5% for 2013 and 6.5% for 2014. 

34. On February 9, 2015, the Italian Constitutional Court declared the Robin Hood 

tax unconstitutional. However, the Court also ruled that its decision would not have 

retroactive effect. This means that Italy will not reimburse CEF for the sums wrongfully paid 

under the Robin Hood tax legislation, despite its violation of the ECT and international law 

and despite Italy's own acknowledgement that the tax violated Italian law. On April 28, 2015, 

Italy confirmed by way of Circular No. 18/E that it required investors to pay all amounts 

purportedly owed pursuant to the Robin Hood tax for the 2014 fiscal year. 

35. Italy implemented a further measure harming CEF's investments on December 

19, 2013. The Italian tax authorities issued Circular No. 36/E, which changed the rules for the 

depredation of capital investments in photovoltaic plants. Prior to Circular No. 36/E, 

photovoltaic plants were classified as movable property and subject to a depreciation rate of 

up to 5% per year. Circular No. 36/E, however, reclassified photovoltaic plants as immovable 

property for tax purposes, which reduced the applicable depreciation rate for photovoltaic 

plants to a maximum of 4% per year. Because a higher depreciation rate results in lower 

taxable income, the decrease of the applicable depreciation rate pursuant to Circular No. 36/E 

increased the taxable income of photovoltaic plant owners. Moreover, Italy's reclassification 

of photovoltaic plants as immovable property made them more likely to be subjected to the 

IMU (impost a mtmicipa/e propria) and T ASI (Wssa sui sen•i:i) taxes. Each of these measures 

has harmed CEF's investments by unexpectedly and arbitrarily increasing CEF's costs, and 

thus decreasing the revenues that CEF reasonably expected it would be receiving pursuant to 

Italy 's guarantees under the relevant Comos and GSE Agreements. 

36. In addition, on December 27, 2013, Italy declared a need to establish a 

capacity market in its electricity system and enacted Law No. 147 (the so-called Legge di 

Stabilitti 2014). 13 In electricity capacity markets, electricity producers receive compensation 

•~ See Luw Decree No. 69/2013 of June 21.2013, converted into law by law No. 98 of August 9, 2013. 

n See Law Decree No. 14712013 of December 27, 2013. On March 10, 20t5, the AEEG issued Resolution 
No. 95,201 S proposing that the capacity market be implemented by 2017, with the first auctions taking 
place in September 2015. 

10 
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for selling capacity, i.e., the power that they will provide in the future. The implementation of 

a capacity market in Italy's electricity system is meant to ensure that the grid operator, Terna 

S.p.A., always has a sufficient amount of available electricity to cover demand. The Legge di 

Stabilita 20/4 indicated that the compensation that would be paid to electricity producers for 

selling their capacity on the capacity market would not result in an increase of the electricity 

price for end consumers. Although the manner in which this compensation will be funded 

remains unclear, it is likely that some costs will be borne by renewable energy producers like 

CEF. Any such costs would further damage CEF's investments. 

37. Each of the measures described above, separately and in combination, 

constitutes a violation of the ECT and international law. By enacting these measures, Italy 

wrongfully repudiated the guarante~ regarding lhe incentive tariffs that it had made pursuant 

to the Contos and the GSE Agreements. Italy burdened renewable energy producers, 

including CEF, with unexpected, arbitrary costs that significantly reduced the profits and 

revenues that CEF reasonably expected to receive on the basis of the incentive remuneration 

guaranteed under the Contos and GSE Agreements. As discussed below, however, these were 

not Italy's only breaches of the ECT. 

E. Italy Wrongfully Abrogated the Conto Incentive Schemes 

38. The foregoing retroactive alterations to the legal and economic regime 

governing photovoltaic plants in Italy caused significant damage to CEF's investments, 

principally by reducing the revenues that CEF reasonably expected when it decided to invest 

in Italy. Italy further violated the ECT through the enactment of Law Decree No. 91/2014 on 

June 24, 2014 ("LD 91/2014"). which was converted into law by Law No. 116 of August 11, 

2014. 

39. LD 91/2014 abolished (as of January t, 2015) the incentive tariffs guaranteed 

for a 20-year period under the five Comos and the GSE Agreements for photovoltaic plants 

with a nominal capacity above 200 kW. LD 91/2014 replaced the incentive tariffs with new 

tariffs that are calculated pursuant to one of three mechanisms (Options A, B and C), each of 

which provides materially less compensation than the incentive tariffs guaranteed in tile 

Co11tos and GSE Abrreements. Italy instructed owners and operators of photovoltaic plants to 

select their preferred option by November 30, 2014. If no choice was made, Option C would 

automatically apply. 

I] 
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40. Under Option A, the new tariff is paid over twenty-four years (starting from 

the date when the photovoltaic plant was connected to the grid), rather than the twenty-year 

period guaranteed in the Contos and the GSE Agreements. However, Option A 11lso reduces 

the tariff by a percentage that depends on when the plant began benefiting from it. For 

example, if the plant is entitled to twelve more years of incentive tariffs (having benefited 

from them for the past eight years}, then the tariff is reduced by 25%. If the plant is entitled to 

eighteen more years of incentive tariffs (having benefited from them for the past two years), 

then the tariff is reduced by 18%. 

41. Under Option B, the new tariff is still paid over a twenty-year period. Its 

amount, however, is reduced between 20 15 and 2019 by a percentage that depends on when 

the photovoltaic plant began benefiting from the incentive tariffs. It is then increased during 

an equivalent number of years toward the end of the twenty-year period. Although the new 

increased tariff in later years superficially appears to offset the new decreased tariff in the 

earlier years, the changes are likely to result in a reduction of the total value of the tariff 

because; (i) the lower tariff applies in the early life of the projects when plants are more 

productive; and (ii) a delay in receiving the expected tariff will result in losses due to the time 

value of money. 

42. Under Option C, the new tariff is still paid over a twenty-year period, but it is 

reduced for the duration of that period by a fixed percentage depending on the photovoltaic 

plant's nominal capacity. For plants with a nominal capacity higher than 900 kW, the 

incentive tariff is reduced by 8%. 

43. Faced with those three unpalatable choices and the threat of automatically 

defaulting to Option C if no choice were made, CEF directed its Italian investment companies 

to send protest letters to the GSE regarding each of its plants. The Italian investment 

companies sent those letters in November 2014, noting that Italy was applying Option C to 

the plants over CEF's objections and in violation of its contractual and legal rights. 

44. In addition to the abrogation of the incentive tariffs guaranteed under the 

Conlos and the GSE Agreements - and their wholesale replacement by highly reduced tariffs 

pursuant to one of three options - LD 91 /2014 amended the payment modalities of the tariffs. 

Before LD 91/2014 was enacted, the remuneration that a soggetto responsabile received was 

based on data indicating the photovoltaic plant's production and was paid at the end of every 

12 
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month. Under the new law, the new tariffs are paid by monthly installments amounting to 

90% of the estimated yearly average production of electricity. The payment of the remaining 

10% is postponed for six to eighteen months, resulting in adverse impacts to investment cash 

flows. 

45. LD 91/2014 also imposed additional annual "fees" on renewable energy 

producers that purportedly cover the GSE's expenses for management of the new tariff 

scheme,'4 despite the fact that the GSE Agreements do not provide for such fees. One such 

fee applies to any photovoltaic plant benefiting from incentive tariffs under the Co11tos and 

ranges from € 1.20 to € 2.20 per kW, depending on the specific plant's nominal capacity. 

Another fee - known as the RID fee - applies to all renewable energy sources. For solar 

energy producers, the RJD fee ranges from € 0.60 to € 0.70 per kW, depending on the 

specific photovoltaic plant's nominal capacity, with a maximum cap of€ 10,000 per year per 

plant. These new fees ostensibly replace the administrative fee that Italy introduced in 2012, 

referred to above. 15 

46. Italy's enactment of LD 91/2014 has severely harmed CEF's investments. 

Italy abrogated the incentive tariffs that it originally ensured would apply to CEF's plants for 

20 years pursuant to the Contos and the GSE Agreements, and Italy replaced them with new, 

severely reduced tariffs. 

F. Italy Continues to Aggravate the Dispute 

47. As discussed in Section III.F, below, CEF wrote in July and October 2014 to 

notify Italy that the measures discussed above, which reduced the revenues and profits 

guaranteed to its photovoltaic plants, constituted a legal dispute for purposes of the ECT. 

CEF requested an opportunity to resolve the dispute amicably and requested that Italy take no 

further measures to aggravate the dispute. Despite those letters, Italy has continued to impose 

harmful measures on renewable energy producers, including CEF. 

48. On May I, 2015, the GSE published technical rules ("regole tecniche per if 

mamenimento dcgli it1ce11tivi") regulating the impact of certain modifications or 

"interventions" on operating plants and providing a general obligation to communicate those 

modifications or interventions to the GSE. Under these new regulations, even the most 

14 &e Ministerial Decree of December 24, 2014. implementing Art. 25 of LD 9112014. 

I$ Sec supra 1 28. 

13 
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routine modifications - such as a simple refurbishing to maximize efficiency- must be 

communicated to the GSE. Furthennore, if any type of intervention on a plant results in 

increased efficiency, the technical rules unlawfully purport to cap the incentives that would 

otherwise apply to the increased production levels. For example, if such a "modified" plant 

has been receiving incentivized remuneration for three or more calendar years before it is 

deemed to have increased efficiency and production, the cap that the GSE will impose will be 

equal to the maximum quantity of energy generated in any one year during the three years 

prior to the modification. plus 2%. If the "modified" plant has been receiving incentivized 

remuneration for less than three calendar years, then the cap will be calculated on the basis of 

estimates provided by the Italian Ministry of Economic Development. 

49. The May I, 2015, GSE rules also listed a variety of potential modifications 

that the GSE may or may not pennit under certain conditions. Those include, for example, the 

relocation of a plant, a change in the connection point to tbe grid, and the replacement of 

spare parts. If an investor is found to have made modifications that the GSE deems material 

to the facilities' original technical characteristics, the GSE could sanction that investor, 

including by revoking the investor's right to incentivized tariffs and requiring the investor to 

return incentive tariffs previously paid by the GSE. 

50. Italy' s latest measure, in addition to aggravating the existing dispute with 

CEF, is manifestly unreasonable, arbitrary, and constitutes an additional breach of the ECT. 

The technical regulations threaten to hann CEF's investments in Italy by unexpectedly 

decreasing - and possibly eliminating - the revenues CEF reasonably expected pursuant to 

the Italian legislative framework, which fonned the basis for its investments. The GSE's 

technical regulations have already triggered confusion and complaints in the market 

regarding their unreasonableness, arbitrariness, and lack of clarity. 

51. CEF is not in a position to determine the precise impact that this measure, 

which is currently under review, will have on its investments, in part because the GSE 

suspended the effectiveness of the technical re!,>ulations on July 9, 2015. Nevertheless, CEF 

reserves its rights to claim for the hann caused by that measure and any other aggravating 

measures that Italy may take during the course of this proceeding . 

• • 

14 
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52. In summary, llaly's abrogation of the incentive tariffs, combined with its past 

and continued imposition of arbitrary costs and unfair rebrulations, have severely damaged 

CEF's investments. CEF seeks relief through arbitration under the ECT for the hann that 

Italy's conduct has caused, and continues to cause, to its investments. 

Ill. THE PARTIES HAVE AGREED TO SETTLE THIS DISPUTE THROUGH 
SCC ARBITRATION 

53. Article 26 of the ECT grants CEF the right to submit this dispute to 

international arbitration at the Arbitration Institute of the Stockholm Chamber of Commerce. 

Article 26 states: 

(l) Disputes between a Contracting Party and an Investor of another 
Contracting Party relating to an Investment of the Iauer in the Area of 
the former, which concern an alleged breach of an obligation of the 
fonner under Part III shall, if possible, be settled amicably. 

(2) If such disputes can not be settled according to the provisions of 
paragraph ( 1) within a period of three months from the date on which 
either party to the dispute requested amicable settlement, the Investor 
party to the dispute may choose to submit it for resolution: 

(a) to the courts or administrative tribunals of the Contracting Party to 
the dispute; 

(b) in accordance with any applicable, previously agreed dispute 
settlement procedure; or 

(c) in accordance with the following paragraphs of this Article. 

(3) (a) Subject only to subparagraphs (b) and (c), each Contracting Party 
hereby gives its unconditional consent to the submission of a dispute 
to international arbitration or conciliation in accordance with the 
provisions of this Article. 

(b) (i) The Contracting Parties listed in Annex ID do not give such 
unconditional consent where the Investor has previously submitted the 
dispute under subparagraph (2) (a) or (b ). 16 

••• 

(c) A Contracting Party listed in Annex lA does not give such 
unconditional consent with respect to a dispute arising under the last 
sentence of Article to( I ). 17 

16 Italy is list1.'tl under Annex I D. However. CEF has not previously submitted this dispute to the courts or 
administrative tribunals of Italy or in accordance with any previously agreed dispute scttlcml.'nt procedure. 
ConS\.oqucntly, Anicle 26{3)(b)(i) is irrelevant for purposes of this arbitration. 

15 



!FILED: NEWCXQRX·1C®N1§!i:GLIRI;!!nJlllli2 03ili:d(l~Wl!PMPage 40~f$ 6547 07/ 201 9 
NYSCEF DOC. NO. 6 RECEIVED NYSCEF: 08/16/2019 

(4) In the event that an Investor chooses to submit the dispute for 
resolution under subparagraph (2) (c), the Investor shall further 
provide its consent in writing for the dispute to be submitted to: 

(c) an arbitral proceeding under the Arbitration Institute of the 
Stockholm Chamber of Commerce .... 

(6) A tribunal established under paragraph (4) shall decide the issues in 
dispute in accordance with this Treaty and applicable rules and 
principles of international law. 

54. The requirements under Article 26 of the ECT may be summarized as follows: 

a) the dispute must concern a breach of Part III of the ECT~ b) the dispute must involve a 

covered "investment;" c) the Respondent must be a Contracting Party to the ECT; and d) the 

opposing party must be a covered "investor" that is a national or company of another 

Contracting Party to the ECT. Each of these requirements is satisfied in the present case. 

A. This is a Dispute Concerning a Breach of Part III of the ECT 

55. As explained in Section II above, this dispute concerns Italy's failure to fulfill 

legislative, regulatory, and contractual commitments it made in relation to CEF and its 

investments in photovoltaic plants. The acts and omissions of Italy described above and to be 

developed further in the course of this proceeding constitute serious and repeated breaches of 

the protections accorded to CEF' s investments in Italy under Part Ill of the ECT. Those 

protections include, but arc not limited to, the obligations of Italy found in Articles I 0 and 13 

of the ECT. 

56. Article 10 provides a number or guarantees and protections to CEF and its 

investments, including: I) a requirement that Italy treat CEF's investments fairly and 

equitably~ 2) a requirement that Italy grant "the most constant protection and security" to 

CEF's investments; 3} a prohibition against unreasonable or discriminatory measures that 

impair the management, maintenance, use, enjoyment, or disposal of investments; 4) a 

prohibition against treatment less favorable than that required by international law, including 

treaty obligations; and 5) a requirement to observe any obligations that llaly entered into with 

an investment or an investor. By way of example only, Italy treated CEF's investments 

unfairly and inequitably by altering, and then abrogating, the incentive schemes governing 

17 Italy is not listed under Annex lA. Consequently, CEF is cntidcd to asscrl a claim based on the last 
5cntencc of Article I 0{ I ).the ECrs ··umbn:lla clause:· which it docs. 

16 
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those investments, in violation of its commitments and the clear tenns of the different Contos 

and the GSE Agreements. Italy's misconduct in that respect also unlawfully impaired CEF's 

investments in an unreasonable or discriminatory manner and violated tl1e obligations Italy 

entered into with respect to CEF's investments. 

57. Additionally, Article 13 of the ECT prohibits Italy from unlawfully 

expropriating CEF's investments or subjecting them to measures having an equivalent effect. 

As CEF will demonstrate during the course of the arbitration proceeding, Italy breached 

Article 13 of the ECT by abrogating the rights granted to CEF's investments pursuant to 

Conto II, Como HI, Como IV, and the GSE Agreements. Since !hose rights, granted by law 

and enshrined in contract, fonned part of CEF's investments in this case, Italy's repudiation 

of those rights constitutes a measure tantamount to expropriation, if not a direct 

expropriation, under the ECT and international law. 

B. The ECf Covers CEF's Investments 

58. The ECT provides a broad definition of the term "investment." As stated in 

ECT Article I ( 6), 

"Investment" means every kind of asset, owned or controlled 
directly or indirectly by an Investor and includes: 

(a) tangible and intangible, and movable and immovable, property, 
and any property rights such as leases, mortgages, liens, and 
pledges; 

(b) a company or business enterprise, or shares, stock, or other 
forms of equity participation in a company or business enterprise, 
and bonds and other debt of a company or business enterprise; 

(c) claims to money and claims to perfonnance pursuant to 
contract having an economic value and associated with an 
Investment; 

(d) Intellectual Properly; 

(e) Returns; 

(f) any right conferred by law or contract or by virtue of any 
licences and pennils granted pursuant to Jaw lo undertake any 
Economic Activity in the Energy Sector. 

A change in the fonn in which assets are invested does not affect 
their character as investments and the tenn "Investment" includes 

17 
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all investments, whether existing at or made after the later of the 
date of entry into force of this Treaty for the Contracting Party of 
the Investor making the investment and that for the Contracting 
Party in the Area of which the investment is made (hereinafter 
referred to as the ''Effective Date") provided that the Treaty shall 
only apply to matters affecting such investments after the Effective 
Date. 

"Investment" refers to any investment associated with an 
Economic Activity in the Energy Sector. 

59. Under this definition, and as discussed in Section II, above, a number of 

different investments of CEF have been hanned in this case, including but not limited to: (i) 

CEF's ownership of tangible and intangible property and property rights; (ii) CEF's 

ownership of shares and equity participation in Italian companies and business enterprises, as 

well as debt obligations; (iii) CEF's right to returns and claims to money; (iv) rights 

conferred to CEF by law, such as the rights to fixed incentive tariffs conferred under Como 

11, Conto III, Co111o lV; and (v) rights conferred by contracts, licenses, and pennits, such as 

the contractual rights conferred in the GSE Agreements. 

60. CEF thus owns several covered "investments" under the ECT that have been 

damaged by Italy. 

C. Respondent is a Contracting Party to tbe ECT 

61. Italy is a Contracting Party to the ECT. Italy signed the ECT on December 17, 

1994, and ratified it on December 5, 1997. Italy deposited its instrument of ratification on 

December 16, 1997. The ECT entered into force for Italy on April 16, 1998.18 

D. CEF is a Covered Investor and a National of a Contracting Party to tbc 
ECT 

62. Article 1(7) of the ECT defines "investor" as "a company or other 

organization organized in accordance with the Jaw applicable in that Contracting Party." 

11 Sef! excerpts from Ene.rgy Charter website, CEX-5. CEF nolcs that Italy reportedly has given notice of its 
intcmion to withdraw from the Energy Charter Treaty and that such withdrawal is scheduled to take effect 
in January 2016. While CEF has been unable to confirm the valid it) of Jully ' s reported" ithdrawnl, it notes 
that any such \\ilhdra\\al does not affect the protection of CEF·s inv~:stm~:nts or the jurisdiction of lhe 
Arbitrdl Tribunal under the ECT. CEF further notes that the ECT remains in force for Italy for a JX.'tiod of 
twenty years. 

18 
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63. CEF is a company duly established under lhe laws of the Kingdom of the 

Netherlands. The Netherlands is a Contracting Party to the ECT. It signed the ECT on 

December 17, I 994, and ratified it on December II, 1997. The Netherlands deposited its 

instrument of ratification on December 16, 1997. The ECT entered into force for the 

Netherlands on April 16, 1998. 19 Thus, CEF is a covered investor and a national of a 

Contracting Party to the ECT. 

E. The Parties Have Consented to Arbitration 

64. Italy consented to arbitration under the ECT by signing and ratifying the 

treaty. As noted above, the ECT entered into force for Italy on April 16, 1998. 

65. CEF consented to arbitrate this dispute pursuant to Article 26 of the ECT 

through two leuers dated July 7, 2014, and October 20, 2014.2° CEF hereby confirms its 

consent to arbitration under the ECT and elect to submit this dispute to the Arbitration 

Institute of the Stockholm Chamber of Commerce in accordance with Article 26( 4)( c) of the 

ECT. 

F. CEF Attempted to Settle This Dispute Amitably 

66. Before submitting a dispute to arbitration, Article 26 of the ECT states that 

disputing parties should, if possible, attempt to settle their disputes amicably. On July 7, 

2014, CEF sent a letter to Italy notifying it of this dispute and offering to senle the dispute 

amicably. CEF sent a second letter to the same effect on October 20, 2014. Italy has not 

responded to CEF's offers to pursue a settlement, and no resolution of the present dispute has 

been achieved. 

67. Article 26 of the ECT pennits an Investor to submit its dispute to arbitration 

under the ECT if the parties have not resolved their dispute after a three month period. As 

more than three months have passed since CEF attempted to settle this dispute amicably with 

Italy, CEF is entitled to submit this Request for Arbitration to the Arbitration Institute of the 

Stockholm Chamber of Commerce. 

10 See CXCL"''ptS from Em:rgy Chancr websi te, CEX-6. 

:o Letter from CEF IP Italy dated July 7. 2014. CEX-7: and Lcllt.T from CEF to Italy dated October 20. 2014, 
CEX-8. 

19 
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IV. PROCEDURAL MA TfERS 

68. Pursuant to Articles 12 and 13 of the SCC Arbitration Rules, and in view of 

the size and complexity of this case, the Arbitral Tribunal should consist of three arbitrators. 

69. CEF hereby appoints Prof. Dr. Klaus Sachs, a national of Germany, as its 

party-appointed arbitrator for this proceeding. His contact infonnation is: 

Prof. Dr. Klaus Sachs 
CMS Hasche Sigle 
Nymphenburger Stral3e 12 
80335 Munich 
Gennany 
Tel. +49 89 23807 109 
Email: klaus.sachs(il>cms-hs.com 

70. With respect to the selection of the Chainnan of the Arbitral Tribunal, in 

accordance with Article 13( I) of the SCC Arbitration Rules, CEF proposes that the Chainnan 

be selected by the two party-appointed arbitrators, with agreement of the parties. If Italy fails 

to appoint an arbitrator or if the two party-appointed arbitrators are unable to agree upon a 

Chainnan, the SCC Board should make the necessary appointmcnt(s} as provided in Article 

13(3) of the SCC Arbitration Rules. 

71. CEF chooses English as the procedural language for the arbitration and 

proposes Geneva, Switzerland, as the seat of the arbitration. 

72. This Request is submitted by e-mail. CEF is transferring an amount of € 2,000 

corresponding to the registration fee to the Arbitration Institute and will provide confirmation 

of that transfer in the coming days. 

V. PRELIMINARY REQUEST FOR RELIEF 

73. Pursuant to Article 2(iii) of the SCC Arbitration Rules, CEF requests an award 

granting it the relief set forth below: 

(a) a declaration that the dispute is within the j urisdiction of the ECT; 

(b) a declaration that Italy has violated Part III of the ECT, including but not 
limited to Article 10 and Article 13, as well as international law with 
respect to CEF's investments; 

20 
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(c) compensation to CEF for all damages it has suffered, to be developed 
and quantified in the course of this proceeding but likely to include, by 
way of example and without limitation, SUIDS invested by CEF to acquire 
and develop the investments, lost profits, and consequential damages 
flowing from Italy's breaches; 

(d) all costs of this proceeding, including CEF's attorneys' fees; and 

(e) pre- and post-award compound interest until the date of Italy's final 
satisfaction of tbe award. 

74. CEF reserves its right to modify, amend, or supplement its claims during the 

course of the arbitration proceeding. 

Dated: November 20, 2015 

Respectfully submitted, 

KING & SPALDING 

Kenneth R. F1euriet 
Amy Roebuck Frey 
Cedric Soule 
l 2, cows Albert 1 cr 
75008 Paris 
France 

Reginald R. Smith 
Kevin D. Mohr 
1100 Louisiana, Suite 4000 
Houston, Texas 77002 
U.S.A. 
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Italy 

Pina Lombardi 
Claudia Romano 
Piazza della Croce Rossa, 2 
Rome00161 
Italy 
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O~ERMAlT£RS 0 EIKtionlaw 

0 O!rtlflcate oflncotpOratlon/Dissolutlon [see IKTfE In COMMEROAL section) 0 EJttreme 11/slt Protective Order 

0 Emergency Medical Tru.tment 0 MHL ArtiCle 9.60 (Kendra's Law) 

0 Habeas Corpus 0 MHL Art Ide 10 (Sea Offender confinement-Initial) 

0 Local Court Appeal 0 MHL Miele 10 (Sex Offender Conflnement·R~J 

0 Mechanlt's uen 0 MHL Art Ide 81 (Guardianship) 

0 NameChanae 0 Other Mental ttveiene (spedfyJ: 

0 Pistol Pennlt Revocation Hearing 0 Other Special Proceed In& {spedfyJ; 

0 sale or Finance of Rellglou5/Not-for-Prollt Property 
0 Other (spedfy): 

STATUS OF ACTlON OR PROCEEDING Answer YES or NO for every question and enter additional information wlwre Indicated. 
YES NO 

Has a summons and c:omplalnt or summons with notice been nted7 0 ® If yes, date filed: 
Has a summons and complaint or summons wfth notice been served? 0 ® If yes, date served: 

Is this actlon/proceedlng being flied post·Judgment? 0 ® If yes, Judgment date: 

NATURE OF JUDICIAt.INT£RVENnON Check one box only and enter additional Information where Indicated. 
0 Infant's Compromise 

0 E.xtrerne Risk Protective Order Application 
0 Note of Issue/Certificate ol Re.ldiness 

0 Notice of Medical, Dental or Podlatrlt Malpractice Date Issue Joined: 

0 Notk:e of Motion Relief Requested: Retumoate: 

® Notla of Petition Relief Requested: Confirm llltemilt!Onil Alllltratloll Awatd Retumom: 8/15/2019 

0 Order to Show cause Relief Requested: Retum Di!U!: 

0 Other Ell Parte Application Relief Requested: 

0 Poor Person Application 

0 Request fot Prellmlnart Conference 
0 Residential Mortpse foreclosure Settlement eonrerence 

0 Writ of Habeas Corpus 
0 Other !specify): 
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" 11Ul&.R:11c:u ems NOList'iny related actions. For Matrimonial cases, list any related criminal or Family Court cases.RIE~VIBIWelt¥iii:EF: 08/16/201 ~ 
If additional Sll8Ce is required, complete and attach the RJI ADDENDUM UG840A}. 

Cuelltle lndeli/Cise Number Coun Judge (If a$$ fined) Relationship to Instant case 

PARTIES For parties without an attorney, check the "Un-Rep" box and enter the party's address. phone number and email in the space provided. 
If additional space is required. complete and attach the RJI ADDENDUM (UG~). 

Un· Parties Attorneys and Unrepresented lltlcants Issue Joined Insurance tarrlers 
Rep Ust parties in same order as listed In the For represented parties, provide attorney's name. flrm name, addre1s, phone and For each defendant, For l'ach defendant, 

caplion and indicate roles (e.s .• plaintiff, email. FOf' unr~esented parties, provide pany's address, phone and email. indicate if is we has indicate insurance 
defendant, ::; .. party plaintiff, etc.) been joined. c<~rrler. If applicable. 

D 
Name: CEF Enersla B.V. Jarnt'1 Beratr. Kina & Sp;~ld!nc Ul', 1185 A""""'e o r lhe Ametklos, N<!w Yot\, NY Ul036, +1 (212) 

0YES ®NO 
Role(s): Petitioner 556-2201, lbef1er@lbl~w.com 

D 
Name: Ttle Italian Republic 

Aole(s): Respondent 
RepubbllcaltatbM, Avvocatur.a !Mneralt dello Stato, VIa d tl Pottoa~l n. U, Rome,llaly, 186 

0YES ®NO 

D 
Name: 

0YES 0NO 
Role(s): 

0 
Name: 

OYES 0NO 
Role(s): 

D 
Name: 

OYES 0NO 
Aole(s): 

0 
Name: 

0YES 0NO 
Rolels): 

0 
Name: 

OYES 0NO 
Role(s): 

D 
Name: 

OYES ONO 
Role(s}: 

0 
Name: 

0YES 0NO 
Role(s}: 

0 
Namtt: 

OYES 0NO 
Roltt(s): 

0 
Name: 

0YES 0NO 
Role(s): 

0 
Name. 

OYES 0NO 
Role(s): 

0 
Name: 

OYES ONO 
Role(s): 

0 
Name: 

0YES ONO 
Role(s): 

0 
Name: 

0YES ONO 
Roll'(s): 

I AFRRM UNDER THE PENALTY OF PERJURY THAT, UPON INFORMATION AND BELIEF, THERE ARE NO OTHER RELATED ACTIONS OR PROCEEDINGS, 
EXCEPT AS NOTED ABOVE, NOR HAS A REQUEST FOR JUDICIAL INTERVENTION BEEN PREVIOUSLY Rl£0 IN THIS ACTION OR PROCEEDING. 

Dated: __ o_S-=--/1_6.:..../2_0_19 __ 

2644284 

Attorney Registration Number 
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Is/ James E. Berger 

Signature 

fames E. Betger 

Print Name 
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SUPREME COURT OF THE STATE OF NEW YORK ucs.a•oc 
l120t1 

COUNTY OF New York 

~~~~==================~---X 
CEF Energia B.V. 

·against· 
Plainliff(s)/PeUtioner(s) 

The Italian Republic 

Defendant(s)IRespondenl(~ 

lndexNo. ____________________________ __ 

RJI No. (If any) ------------

COMMERCIAl DIVISION 
Request for Judicial Intervention Addendum 

COMPLETE WHERE APPLICABLE [add additional pages if needed]: 

Plaintiff/Petitioner's cause(s) of action (check all that apply]: 

0 Breach of contract or fiduciary duty, fraud, misrepresentation, business tort (e.g. unfair competition), or statutory and/or common 
law violation where the breach or violation is alleged to arise out of business dealings (e.g. sales of assets or securities; corporate 
restructuring; partnership, shareholder, joint venture, and other business agreements: trade secrets; restrictive covenants; and 
employment agreements not including claims that principally involve alleged discriminatory practices) 

0 Transactions govemed by the Uniform Commercial Code (exclusive of those concemlng individual cooperative or condominium 
units) 

0 Transactions involving commercial real property, including Yellowstone injunctions and excluding actions for the payment of rent 
only 

0 Shareholder derivative actions -without consideration of the monetary threshold 

0 Commercial class actions - without consideration of the monetary threshold 

0 Business transactions Involving or arising out of dealings with commercial banks and other financial institutions 

0 Internal affairs of business organizations 

0 Malpractice by accountants or actuaries, and legal malpractice arising out of representation in commercial matters 

0 Environmental insurance coverage 

0 Commercial insurance coverage (e.g. directors and officers, errors and omissions, and business Interruption coverage) 

0 Dissolution of corporations, partnerships, limited liability companies. limited liability partnerships and joint ventures -without 
consideration of the monetary threshold 

!BI Applications to stay or compel arbitration and affirm or disaffirm arbitration awards and related injunctive relief pursuant to CPLR 
Article 75 involving any or the foregoing enumerated commercial issues - without consideration of the monetary threshold 

Plaintiff/Petitioner's claim for compensatory damages (exclusive of punitive damages, interest, costs and counsel fees claimed]: 

s Please see attached 

Plaintiff/Petitioner's claim for equitable or declaratory relief [brief description]: 

Petitioner seeks to recognize arbitral award made in favor of CEF Energia B.V. against the Italian Republic. This matter 
involves international arbitration. 

DefendantfRespondent's counterclalm(s} (brief description. including claim for monetary relief}: 

I REQUEST THAT THIS CASE BE ASSIGNED TO THE COMMERCIAL DIVISION. I CERTIFY THAT THE CASE 

MEETS THE JURISDICTIONAl REQUIREMENTS OF THE COMMERCIAL DIVISION SET FORTH IN 22 NYCRR § 

202.70(8), (b) AND (c). 

Dated: 08/16/2019 Is/ James E. Berger 
SIGNATURE 

James E. Berger 

PRINT OR TYPE NAME 
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COMMERCIAL DIVISION 

Plaintiff/Petitioner's claim for compensatory damages (exclusive or punitive damages, 
interest, costs and counsel fees claimed I: 

Petitioner requests that the Court enter judgment that Respondent is liable to Petitioner: 

(i) in the amount of € 9,600,000.00; plus 

(ii) Petitioner's reasonable costs from the Arbitration in the amount of € 1,000,000.00; 
plus 

(iii) any applicable Value Added Tax; plus 

(iv) pre- and post-award interest at a rate of LIBOR plus 2% compounded annually from 
January I, 2015 until the date that judgment is entered herein; plus 

(v) post-judgment interest pursuant to N.Y. C.P.L.R. § 5004 from the date thatjudgment 
is entered to the date of satisfaction. 
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