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Transl ation from the Czech |anguage

Resol uti on

of the arbitral panel constituted to hear the dispute of the Oainmant Diag
Human, SE, having its registered office at the Principality of Liechtenstein,
FI. - 9490 Vaduz, Pradafant 7, legally represented by JUDr. Jan Kal voda,
attorney-at-law, having his registered office at Prague 6, Belohorska 35,
agai nst the Czech Republic as the Defendant, for damages and intangible
satisfaction, whereby the arbitrators doc. JUDr. Mlan Kindi, CSc., as the
presiding arbitrator of the panel, and Petr Kuzel, MBA, and doc. Ing. Jiri
Schwarz, CSc., as arbitrators, decided as foll ows:

. The proceedings are di scontinued.

I1. Neither party shall be entitled to conpensation of the costs of the
pr oceedi ngs.

Reasoning:
1. Arbitration preceding the arbitral award

On 18 Septenber 1996, the Defendant and the | egal predecessor of the O ai nant
(originally Diag Hunan, a.s.) entered into an arbitrati on agreenent in C ause
| of which they agreed that "the dispute between them for conpensation of
damage that was al |l egedly caused in connection with the letter by MJDr. Martin
Bojar, CSc., the then Mnister of Health, addressed to K El drup-Jorgensen,
vi ce-president of A/S NovoNordi sk, Copenhagen, dated 9 March 1992, shall be
resolved in arbitration pursuant to Act No. 216/1994 Coll., on arbitration
and enforcement of arbitral awards, by independent and inpartial
arbitrators”.

In ause Il of the above Arbitration Agreement dated 18 Septenber 1996, the
parties agreed that the arbitrators to resolve their dispute would be three
whil e each party to the dispute shoul d choose one arbitrator and these shoul d
agree on the third arbitrator: such constituted panel should then choose its
presiding arbitrator.

In the same Cl ause || of the above Arbitration Agreenent, it was al so agreed
that the "dispute shall conmence upon delivery of the witten action to the
presiding arbitrator" and the parties also agreed that the arbitral award
woul d be subject to review by another arbitral panel. Marginally, it may be
rem nded that the Defendant sought | ater on that the court determ ne that the
Arbitration Agreement was invalid. However, the then Regional Conmercial
Court in Prague (regional commercial courts had jurisdiction until the
ef fectiveness of Act No. 215/2000 Coll . that occurred on 1 January 2001)
dismissed its action by Judgment file No. 5 Cm 191/99 of 6 Decenber 2000
(this Judgment came into legal force on 15 February 2001).

The action in the arbitration was filed on 15 Cctober 1996, however, it was
delivered to the presiding arbitrator on 21 Qctober 1996 so this is the date
of commencenment of the arbitration (because pursuant to Clause Il of the
above Arbitration Agreenment, it was agreed that the "dispute shall comrence
upon delivery of the witten action to the presiding arbitrator™).
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On 19 March 1997, the arbitral panel in the original conposition (the
presiding arbitrator of which was JUDr. Josef KunaSek at that tinme) decided
by an interim award, inter alia, as follows: "The Claimant's claims for
damages and intangible satisfaction are lawful as regards the basis of the
clains.”

The Defendant filed a request for review of this arbitral award (on 15 April
1997). On 27 May 1998, the review arbitral panel decided by the review

arbitral award, inter alia, that: "The Claimant 's claim for danages .. is
lawful as regards the basis of the claim” The plea of limtation is not
justified."

On 25 June 2002, the arbitral panel issued a partial arbitral award whereby
it decided on the obligation of the Defendant to pay a portion of the damages
of CZK 326, 608, 334. Subsequently, on 23 July 2002, the Defendant requested
that also this award was subject to review by another arbitral panel, however,
it did not manage to overrul e the decision.

On 27 April 2003, due to resignation of the then presiding arbitrator, dr.
Josef Kunasek, doc. (today prof.) JUDr. Kvetoslav Ruzicka, CSc. was el ect ed
as the presiding arbitrator.

Prior to the issue of the arbitral award on the nerits, an interimarbitral
award was issued whereby it was resolved that the action was |lawful as
regarded its basis (after all, no other decision nmay be made by an interim
decision) and a partial arbitral award was issued whereby a decision was
made on the obligation of the Defendant to pay a certain anmount
(specifically, CZK 326 608 334).

Wth regard to the interimarbitral award in legal force, the arbitrators
then conducted arbitration only on the amount of the Cainant's claim(under
file No. 06/2003: prior to the election of prof. JUDr. Kvetoslav Ruzicka,
CSc. as the presiding arbitrator in 20C3, the proceedi ngs most likely did not
have any file nunber).

2. Arbitral award

By the arbitral award of the arbitral panel conprising prof. JUDr. Kvet osl av
Ruzicka, CSc. as the presiding arbitrator and prof. JUDr. Monika Pauknerova,
CSc. and JUDr. Zdenek Rusek as arbitrators, the Defendant was inposed, in the
first statement, an obligation to pay to the daimant damages of CZK
4,089,716,666 in the arbitration conducted under file No. 06/2003 dated 4
August 2008 (while as regards the anount of CZK 1, 354,455,000, the action was
di smi ssed and as regards another amount, previously awarded by the arbitral
award titled as partial, the proceedings were discontinued) and another
statenent inposed an obligation on the Defendant to pay the interest for the
speci fied period of CZK 4,244,879,686 (for the same period, the action was
disnissed with respect to the interest, as regards CZK 3,242,805, 105) and
also to pay daily interest of CzK 1,287,877 from 1 July 2007 until paynent.
The proceedings originally conducted also wth respect to nonetary
satisfaction were discontinued by para. 9 of the statement of the above award
(because the Claimant withdrewits action in this scope by a subnission dated
17 April 2000). The award also contains other statements whereby t he
proceedi ngs were discontinued with respect to other clains of the Cainant
or with respect to which the action was di smissed, and al so st atenents whereby
the decision on the costs of the proceedi ngs was nade.

Both parties nade subnissions ained at review of the above award (but the
Caimant then withdrew this subm ssion).
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2. Jurisdiction of the arbitrators (legal regul ation)

Pursuant to Section 2(1) of Act No. 216/1994 Coll., on arbitration and
enforcement of arbitrai awards, the parties may agree that a property di spute
between them will be resolved by one or nore arbitrators or a standing court
of arbitration in lieu of a court of general jurisdiction.

However, an arbitration agreement cannot be made in case of a property
di spute which arose in connection with enforcement of a decision or in case
of an incidental dispute. Pursuant to Section 2(d)of the Insolvency Act (Act
No. 182/2006 Coll.), an incidental dispute is a dispute caused by insol vency
proceedi ngs which are, pursuant to Section 2(a) of the same Act, : uciciai
proceedings the subject matter of which is the bankruptcy of the debtor.
Pursuant to Section 2(2) of the Arbitration Act, a valid arbitration
agreement may also be made only in case that the parties could conciliate
with respect to the subject matter of the dispute. Pursuant to Section 3(1)

the arbitration agreement nust be made in witing otherwise it shall be
i nvalid.

Pursuant to the provisions of Section 27 of the above Arbitration Act, the
parties may agree in the arbitration agreement that the arbitral award may
be reviewed by other arbitrators upon a request of either of themor both of
them Unless provided for otherwise in the arbitration agreement, the request
for review nust be delivered to the other party within thirty days of the
day when the party requesting the review received the arbitral award.
Pursuant to the above provision, the review of the arbitral award is a part
of arbitration and subject to the provisions of the above Act.

3. Jurisdiction of arbitrators (assessnent)

The parties al so conducted a dispute for damages and sone ot her clains of the
Caimant, al so expressed in nonies.

Pursuant to Section 495 of the Givil Code (Act No. 89/2012 Coll.), it holds
that the property is everything that belongs to the respective person. Even
before the New Civil Code became effective, the judicial decisions as well
as expert literature were constantly of the opinion that a property right
means, in the first place, a right to property performance, i.e. a right to
performance appreciable in nonies. Pursuant to the decision of the Suprene
Court file No. 20 Cdo 476/2009, the subject matter of an arbitration may
only be a property right on which a decision is made in contentious
pr oceedi ngs.

Pursuant to a resolution of the Hgh Court in Prague, file No. 10 Cnp 414/95
(that was published in the Collection of judicial decisions and opinions
under No. 37/1997), the judicial practice did (and still does) rely on the
fact that a property right neans a right to property performance, i.e.
performance appreciable in nonies and, where relevant, also a declaratory
notion that relates to exi stence or non-existence of a right to such property
performance (i.e. appreciable in nonies)

The parties conducted a dispute about (briefly speaking) damages so that
their dispute is undoubtedly a property dispute.

This is not a dispute arising in connection with execution (distraint)
(al though even such disputes were conducted by the parties but out of this
arbitration) and it is not an incidental dispute because neither party is
bankrupt (and furthernore, the Defendant is explicitly excluded from the
regime of the above Insolvency Act by its provisions of Section 6(1)(a).
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As stated above, the parties may (validly) agree an arbitration agreement
only in case of a dispute in respect of which they may concili ate.

Pursuant to the long-established judicial decisions, a conciliation is
actually a settlement (for exanple, pursuant to the judicial decision
publ i shed under No. 16/ 1967 of the then Collection of decisions and notices
cf Czechoslovak courts, a "conciliation ... is a settlenent or waiver of
aright ...").

Settlenent is an agreenment of the paities on the rights contentious between
rhem- and it is the substance of the solution. As stated al so by the judicial
deci sion quoted above: conciliation is an agreenment between the parties that
anticipates existence of contentious rights. For the parties to be able to
enter into any agreement, they nust be entitled to dispose of its subject
matter; however, free legitination alone to dispose of the subject matter of
che proceedings is not sufficient (e.g. by settlenent of contentious
relations), there nmust also be the dispute.

Pursuant to a decision published under No. 103/2008 of the Collection of
judicial decisions and opinions, a conciliation cannot be made in matters
rfhere proceeding may be commenced without a nmotion, in matters of persona
status and in natters where subjective law rules out an agreenment of the
parties (see also below). Pursuant to the opinion of the Supreme Court,

relying on the conclusions of expert literature (Bures, J. - Drapal, L. -
Xrcmar, Z et al.: The Gvil Procedure Code, Comments, C H. Beck, Prague
3106, volune |, page 434), the possibility to conciliate is ruled out when

and only when) the proceedings may be commenced also without a notion or
the proceedings concern matters of personal status of the parties or when
the substantive |aw does not allow at all for an agreement of the parties.
Only these are the conditions that are decisive for solving an issue whether
or not it is possible to conciliate. Were the subject matter of the
proceedings is any rights that may be freely disposed of by the parties and
the deci sion on which is made in contention proceedings, conciliation is also
possible with respect hereto (cf. decision of the Supreme Court, file No. 32
Cdo 181/2006). In order to assess this issue, only the nature of the claim
raised is decisive, i.e. whether the parties may or nmay not agree on that
(as decided by the Suprene Court e.g. in judicial decision file No. 29 Cdo
2648/ 2013)

For conciliation to be made, there nust be legitimation to freely dispose of
the subject matter of the proceedings and there nust also be the dispute.

The subj ect matter of the proceedings is the contentious claimof the d ai mant
for damages so that it is undoubtedly sonething that the parties may agree
on (including to conciliate while conciliation is nothing else than an
agreenent of the parties subnitted for approval to the conpetent body, i.e
a court or arbitrators). The clains concerned in the agreement are fully
within the disposition of the parties in relation to which they nay (shoul d
it be their will) conciliate.

Consequently, this is a property dispute, not an execution (distraint) or an
incidental dispute, the parties may conciliate with respect to the subject
matter of the dispute and the arbitration agreement was made in witing (and
subnmitted as evidence in this formto the arbitrators)

In the arbitrators' opinion, hearing of the dispute in the arbitration is not
prevented by anything (furthernore, it was nentioned above that the Defendant
did originally seek determination that the Arbitrati on Agreenment was invalid
but the then Regional Commercial Court in Prague dismissed its action by the
judgnment dated 6 Decenber 2000, file No. 5 Cm 191/99 while the above judgment

4



Case 1:13-cv-00355-ABJ Document 59-5 Filed 11/14/16 Page 22 of 34

cane into legal force so it is beyond doubt that the Arbitration Agreenent
is valid).

4. Revi ew proceedi ngs

As stated above, the requests for review were filed by both parties to the
di spute. The Caimant then withdrew its request So the subject matter of the
proceedings is only the Defendant's request. The withdrawal of a notion to
commence proceedi ngs (even proceedi ngs on reviewof the issued arbitral award)
is grounds for discontinuation of the proceedings, including arbitration.
Therefore, no other decision could be nade on the Oaimant's request for
review of the arbitral award than to discontinue the proceedings.

As the following was repeatedly mentioned in the submssions of the parties
and the Caimnt inferred fundanentals consequences from the form of the
request review for the proceedings that followed, the arbitrators find it
necessary to say that the Defendant's review request was filed on the headed
not epaper of the Mnistry of Health and was al so delivered by that ninistry
and it was signed by the then Mnister of Health as well as the then director
of the Office for Government Representation in Property Affairs (together
with stating their positions).

4.1 Constitution of the review arbitral panel

Pursuant to Clause V of the above Arbitration Agreement, its C ause Il applies
also to review proceedings. Pursuant to Clause Il of the Arbitration
Agreenent, each party appoints one arbitrator, they el ect the third arbitrator
and the three arbitrators then elect the presiding arbitrator from anpng
t hensel ves.

The Defendant appointed the arbitrator doc. JUDr. Mlan Kindi, CSc.,
a citizen of the Czech Republic, and the C aimant appointed the arbitrator
Damiano Della Ca, a citizen of the Swiss Confederation. They did agree on
another arbitrator but he refused the nomination and then again on anot her
one (JUDr. Qrakar Motejl) who accepted the nomination but only after the
expiry of the time-limt of 30 days set by |aw

Pursuant to Section 9(1) of the Arbitration Act, in case the arbitrators fail
to agree on the person of the presiding (here, the third) arbitrator within
thirty days, the decision on the appointment will be made by a court upon a
notion by either party. Therefore, upon a notion of the State, Petr Kuzel,
MBA, a citizen of the Czech Republic, was appointed an as arbitrator. However,
because the decision on his appointnment was made by a court |acking subject -
matter jurisdiction, the decision on his appointment was quashed by the
Supreme Court in the appellate review proceedi ngs (decision dated 14 Oct ober
2010, file No. 23 Cdo 4847/2009-487) but subsequently, the decision on the
sane was made again by a court having subject-matter jurisdiction, and it
appointed himas the third arbitrators of the review panel .

The Court appoints an arbitrator upon a notion by either party pursuant to
Section 9(2) of the Arbitration Act also if an appointed arbitrator resi gns
fromhis/her position or cannot performthe sane. As Damiano Della Ca resigned
from the position of an arbitrator by a letter dated 30 March 2010 and the
Def endant did not agree to the appointment of a newarbitrator by the d ai mant
again, doc. Ing. Jiri Schwarz, CSc., a citizen of the Czech Republic, was
appointed as the arbitrator for the Claimant. After that, the constituted
panel elected its presiding arbitrator which was notified to the parties.

4.2 Requests for review of the arbitral award
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As already stated, the requests for review of the arbitral award dated
4 August 2008 were originally filed by both parties. The O ai mant withdrew
the request later on, the Defendant insisted on it. However, the d ai mant
al l eged that this submission of the Defendant was not procedural ly effective.

Argunents of the Clainmant relied on the fact that the request for review of
the arbitral award was printed (see also above) on the headed not epaper of
the Mnistry of Health, delivered by the Mnistry of Health and si gned by
the then Mnister of Health while the co-signature of the general director
of the Office for Government Representation in Property Affairs could not,
in the Claimant’s opinion, renedy the procedural ineffectiveness of this
submi ssion, especially as pursuant to law, the activities of the Office for
CGovernment Representation in Property Affairs are ensured by its regional
office (not the general director) the district of which |ocates the registered
office of the court with which the notion for commencement of proceedi ngs is
to be filed.

No state body has capacity to be a party to judicial proceedi ngs or
arbitration because it is only an organi zati onal branch of the State ( pur suant
to Section 3(1) of Act No. 219/2000 Coll.) (as resolved in judicial decision
of the Supreme Court in matter file No. Cdo 3308/2011), however, it is
undoubtedly of |egal inportance who acts on behalf of the State in such
pr oceedi ngs.

The Office for Governnment Representation in Property Affairs was established
by Act No. 201/2002 Coll. (cf. its Section 1(1)) as a state body acting in
proceedings before courts and arbitrator or, where relevant, other
authorities or bodies (Section 1(2) of the above Act). Pursuant to Section
2(1) of the above Act, the OGRPA acts on behalf of the State under the
condi tions specified by the above Act, inter alia, in proceedings before
arbitrators. Pursuant to Section 2(2) of the above Act, its actions include
all procedural acts that night otherwise be carried out on behalf of the
State by its conpetent organizational branch. Throughout the period when the
OGRPA acts in the proceedings on behal f of the State, any procedural acts of
the conpetent organizational branch of the State pursuant to Section 21(3)
of the above Act No. 201/2002 Coll . are ineffective in the proceedi ngs (this
wording of the above provision of Section 21(3) applied also when the

Defendant filed its request for review of the arbitral award dated 4 August
2008).

However, the arbitrators are not of the opinion that a deed signed by the
general director of the Office for Governnent Representation in Property
Affairs (which is constantly and in full recognized by the OGRPA as wel| as
its then general director) may not be a deed of the OGRPA (only because it
was signed al so by another person). In other words, the arbitrators believe
that when the general director of the OGRPA signs a deed on an act of the
OGRPA, it is indeed an act of the OGRPA.

The objection that somebody else should have acted on behalf of the OGRPA
will not stand. For exanple, the general director may, on serious grounds,
determine other regional office than the one that is specified and conpet ent
for individual case of activities pursuant to Section 24(5) of the above Act
and, in the arbitrators’ opinion, it is not ruled out that the gener al
director entrusts such activities to hinself. In addition, even if the deed
was incorrectly signed by the general director in lieu of a speci fic enpl oyee
of the OGRPA, it cannot turn this deed into a deed of the Mnistry of Health
(and in an arbitration, only the procedural acts that are carried out in |ieu
of the Ofice for Government Representation in Property Affairs by another
authority or body are procedurally ineffective). In other words, if the deed
is signed by the general director of the Office for Government Representation

6
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in Property Affairs in lieu of an authorized empl oyee of the Ofice for
Government Representation in Property Affairs, it cannot l ogically nean that
it is a deed of the Mnistry of Health.

Nevertheless, in the arbitrators opinion, the circunmstances of the si gni ng
of the request for review of the arbitral award are not significant.

It is nmuch nore significant that the parties submitted the commencenent of
the arbitration, including review arbitration, to two-tier procedure.

Pursuant to Clause Il of the above Arbitration Agreenent nade by and between
the parties on 18 September 1996, it was agreed that "the di spute shall
commence upon delivery of the witten action to the presiding arbitrator."”

The execution of the Arbitration Agreenent only creates possibility to resol ve
a dispute, if any, in arbitration while the dispute as such |ogi cally
conmmences only upon delivery of the action. This is also the case of judici al
proceedings: the sole existence of the Civil Procedure Code does not nean
that the parties that might become parties to contentious proceedi ngs do
actually conduct such proceedings. Only when sonebody files a notion for
commencenent of proceedi ngs (sues sonebody), the proceedi ngs conmence.

The execution of the Arbitration Agreement does not mean that a di sput e nust
occur: the dispute only comences upon delivery of the action, in this case,
upon delivery of the action to the presiding arbitrator. The execution of the
arbitration agreenent only creates arbitrability (the possibility to replace
judicial proceedings with arbitration) but the arbitration itself comences
only upon the filing of the notion to conmmence proceedings (i.e. the action)
In case of an arbitration, the execution of an arbitration agreement creates
the possibility to conduct an arbitration but the arbitration only conmences
upon the filing of the acting

As nentioned above, the parties agreed in Cause V of the above Arbitration
Agreement that the arbitral award is subject to the review if the request
for review is delivered to the other party within thirty days of the date
when the party requesting the review is delivered the arbitral award. Only
upon the delivery of the reviewrequest, the arbitral award becomes revi enabl e
(in the words of the agreenent: "becones subject to revi ew').

In the same Cause V, it was al so agreed that O auses || through IV of this
agreement applied also to the review of the arbitral award by anal ogy.

As was repeatedly stated, pursuant to Clause || of the sane Agreenent, "the
di spute shall conmence upon delivery of the witten action to the presi di ng
arbitrator",

The presiding arbitrator received the request for review of the arbitral
award dated 4 August 2008 on 23 January 2014.

Wile by the execution of the Arbitration Agreenent, the possibility to

conduct an arbitration was agreed, i.e. arbitrability; the delivery of the
request for review of the arbitral award to the other party created the
possibility to review the award, i.e. the revi ewability of the award.

The arbitration was comenced by the action and the award revi ew proceedi ngs
were commenced upon delivery of the subnission to the presiding arbitrator.
Thi s submission, delivered to the presiding arbitrator in January 2014, was
undoubtedly nmade by the Office for Governnent Representation in Property
Affairs and it was made by its conpetent regi onal office.
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The objection of the daimant cannot be agreed to in this request. This does
not change anything about the fact the request for review of the arbitral
award is procedurally ineffective, however, on conpletely different grounds
(see bel ow).

4.3. Duty to instruct

The dispute heard by the existing arbitral panel was comenced only after
the delivery of the submission by the OGRPA containing a request for review
to the presiding arbitrator.

It cannot be ignored that between the request for review of the arbitral
award that created its reviewability (see above) and the delivery of the
submi ssion to the presiding arbitrator comrencing the review proceedings with
respect to the arbitral award, several years passed (however, during which
the judicial proceedings on the appointment of arbitrators were pending).

Pursuant to Section 30 of the Arbitration Act, unless provided for otherw se
by the Act, the provisions of the Civil Procedure Code shall apply to
proceedi ngs before arbitrators with necessary nodifications (the Code still
being Act No. 99/1963 Coll., although naturally anended many tines). The
application of the Givil Procedure Code (hereinafter the "CPC') with necessary
modi fi cati ons means, for exanple, pursuant to the decision of the Suprene
Court, file No. 32 Cdo 3299/2009, the application of the rules of the CPC
under the general franework of the principles of arbitration. Pursuant to
Section 5 of the CPC, the courts instruct the parties on their procedural
rights and obligations. Because the duty to instruct is not regulated by the
Arbitration Act (i.e. Act No. 216/1994 Coll.), the arbitrators mnust proceed
with necessary nodifications in accordance with Section 5 of the CPC when
di scharging their duty to instruct.

The arbitration agreenent, as decided by the Constitutional Court of the

Czech Republic e.g. in judgments file No. |. OS 3227/2007 or file No. I. QS
1794/ 2010, or by the Suprene Court in judicial decision file No. 20 Cdo
2487/ 2010, derogates the jurisdiction of the <court (however, only
conditionally with regard to the provisions of Section 106(1) of the CPC) and
devol ves (however, only conditionally again) the conpetence of the court to
arbitrators which neans that also the arbitrators are obliged to instruct the
parties in the arbitration on their procedural rights and obligations.

As nentioned above, pursuant to Cause V of the above Arbitration Agreenent
nade between the parties on 18 Septenber 1996, the arbitral award is subject
toreview if the request for review is delivered to the other party wthin
thirty days of the date when the party requesting the review is delivered
the arbitral award while it was agreed in the same Cause V that Causes ||
through 1V of this Agreenment should also apply to the review of the arbitral
award by anal ogy. Pursuant to Cause ||l of this Agreement, "the dispute shall
comrence upon delivery of the witten action to the presiding arbitrator".
The delivery of the witten action, or rather the request for review of the
arbitral award, represents a npbtion to conmence proceedings in accordance
with the agreenent of the parties (in case of an action, it is a notion for
comrencenent of the original arbitration, in case of the request for review
of the arbitral award, a notion for commencenent of review proceedings). As
was al ready stated, the presiding arbitrator received the notion for review
of the arbitral award dated 4 August 2008 only on 23 January 2014.

Only upon the filing of the action, the procedural -law relation comes into
existence and the rights and obligations arise as determined in the
di sposition of procedural rules (the hypothesis of which is the filing of
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the action). The action whereby the C ainant asserts its substantive rights
is the transfer from the field of substantive law to the field of civil
procedural |aw. Consequently, the action is sonetinmes called a "bridge" from
substantive to procedural law (e.g. cf. Steiner, V.: Fundanmental |ssues of
G vil Procedural Law (Zakl adni otazky obcanskeho prava procesni ho), Acadeni a,
Prague 1981, page 166) and at the sanme tinme, it is a basic manner of
comencenent of civil proceedings and as such, it is always a procedural act
assessed pursuant to (and always only pursuant to) the rules of procedural
[ aw.

For exanpl e, the Constitutional Court decided under file No. |l. US 182/2001
that an action is an act carried out pursuant to procedural rules and mnust
be assessed as such. For exanple, this is the reason why an action can never
be invalid because invalidity of legal acts is an institute of substantive
law but the action can only be defective while only the procedural |aw
determ nes manners of remedy of such defects or their consequences when it
conmes to irrenovabl e defects or defects that were not renoved in a tinely
manner .

The action is an act of procedural law that is regulated by the rules of
(civil) procedural law It means that is cannot be considered pursuant to the
vi ewpoi nts (standards, requirenents) of substantive lawso it is not possible
to consider validity or invalidity of a procedural act (as decided by the
Suprenme Court e.g. in judicial decision under file No. 33 Cdo 3723/2011).

Al though the literature describes (without a nore detailed justification, as
criticised e.g. by Belohlavek, A : Arbitration Agreenent, order public and
crimnal law (Rozhodcl rizeni, ordre public a trestnl pravo), C H Beck,
Prague 2008, volume |, page 81 et seq.) the arbitration agreements as
“procedural agreenents", they actually do not create procedural rights and
obligations on their own. Therefore, they can be invalid (for exanple,
pursuant to Section 3(1) of the Arbitration Act, an arbitration agreenent
nmust be made in witing otherwise it is invalid) while procedural acts can
never be invalid (as decided by the Supreme Court, for exanple in the judicial
decision referred to above, file No. 33 Cdo 3723/2011). In the matter under
file No. 30 Cdo 4354/2010, the appellant in appellate review proceedings
objected that procedural acts, including the arbitration agreenment, hao to
be considered pursuant to the provisions of the CPC while the Supreme Court
concluded that the procedure of creation of an agreenent, including an
arbitration agreement, shoul d be governed by the Civil Code (i.e. substantive
| aw) .

The motion for commencenent of proceedings nust be filed within a time-lint
stipul ated by substantive | aw (as decided by the Supreme Court under file No.
30 Cdo 794/2006), while pursuant to the decision of the Supreme Court, file
No. 33 Cdo 142/2006, the effectiveness of substantive-law acts envi sages that
the manifestation of will within the stipulated tinme-limt is delivered to
the addressees (while in case of witten procedural acts, it is sufficient
to send them). For exanple, actions and other motions for commencenent of
proceedi ngs nmust be delivered to their addressees within the tine-linits set
out by the substantive-law rules (and if this does not happen, the
consequences occur to which the same is related pursuant to substantive |aw,
e.g. - depending on the nature of the matter - linmitation or |apse of claim
i.e. cessation of the claimor even cessation of the substantive-law right).

But the arbitration agreenent made between the parties envisages
effectiveness of the witten act upon its delivery to the addressee ("the

di spute shall conmence upon delivery of the witten action to the presiding
arbitrator™).
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The same applies to the request for review of the arbitral award (see above)
as to an action. ldentically as an action, also this notion is a motion for
comrencenent of contentious proceedings and hence it is also a procedural
act. Only on its basis (by filing an action or by filing a request for review
of the arbitral award, sinmply by filing a nmotion for comencenent of the
proceedi ngs), a procedural relation is established the contents of which are
the procedural rights and procedural obligations of the parties to the
proceedi ngs. The proceedings only comence upon the filing of a notion for
conmencenent of the proceedings.

Pursuant to Section 5 of the CPC (applicable by analogy also to arbitration
pursuant to Section 30 of Act No. 216/1994 Coll.), courts and al so arbitrators
are obliged to instruct the parties on their procedural rights (or

obligations) which, however, is not possible prior to their coming into
exi stence: a court cannot instruct anybody before the proceedings are
comenced, i.e. before a notion for commencenent of the proceedings is filed.

It follows therefromthat the court (or arbitrators) cannot instruct a party
that (or whether) it should file an action or another notion for conmrencenent
of proceedings.

Therefore, the courts instruct parties only on their procedural rights and
obligations arisen after the notion for comrencenent of proceedings was filed
(or arisen after the proceedi ngs were conmenced).

Logically, it is not possible to instruct the parties on their procedural
rights in advance, before such rights come into existence, sinply prior to
t he commrencenent of the proceedings.

On the contrary, a court is not entitled to instruct the parties on
substantive law, e.g. on what should be made in order to satisfy the clains
of the party (for exanple, by when a notion for comrencenment of proceedings
must be filed within the time-limt stipulated by substantive | aw, as decided
by the Supreme Court under file No. 30 Cdo 794/2006) or in order to make its
def ence against them successful because it court would thereby breach the
equality of parties (as decided by the Supreme Court in judicial decision
under file No. 23 Cdo 3848/2007) which also applies in case of a procedural
act the contents of which are of substantive | awnature (for exanple, pursuant
to decision of the Supreme Court file No. 28 Cdo 1305/2008, a plea of
[imtation raised in the course of judicial proceedings is such an act). As
stated by the Constitutional Court in decision file No. IV. US 22/2003, the
duty to instruct cannot be extended so that it covers substantive |law and
the sane judicial decision was nade by the Suprenme Court, e.g. in decision
file No. 30 Cdo 2998/2013. Pursuant to decisions of the Supreme Court, file
No. 26 Cdo 495/2010 or file No. 20 Cd- 7551/2011, the court sinply does not
instruct on other than procedural rights (and procedural rights conme into
exi stence only when the proceedings are comenced) .

The court (and the arbitrators) cannot instruct a party that it should file
a notion for commencenent of proceedings or when the party should do so or
for exanple that it should raise a plea of limtation or set-off because the
court would thereby grossly breach the equality of procedural parties (and
the parties nust stand before the court in equal positions, w thout one or
the other having advantages of any kind, as stressed by the Constitutiona
Court e.g. under file No. Il. US 202/2003 and in a nunber of its other
deci si ons).

The arbitrators could not instruct the parties that the notion for review of
the arbitral award nust be delivered to the presiding arbitrator (which would
allow for an earlier decision in the arbitration) because pursuant to the
agreement made by and between the parties, it only commences the dispute and
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the procedural rights and obligations cone into existence while the party
cannot (nust not!) be instructed by the court (or the arbitrators) that it
istofile a mtion for commencement of proceedings.

4.4. Plea of res iudicata

In addition to a nunber of other argunents, briefly speaking, the Defendant
defended by the fact that in the above arbitration, a partial arbitral award
was issued on 25 June 2002 whereby the daimnt was awarded the right to
certain performance (that was paid by the Defendant to the d ai mant).

This award was subjected by the Defendant to the review and the then review
arbitral panel (speaking very briefly) agreed with the original decision in
its award dated 16 Decenber 2002. Because a part of the claim on which the
above award deci ded was not specified in any manner in the award and was not
differentiated in any manner from the remaining part of the claim raised,
the decision was made on the entire claim in the Defendant's opinion (so
that further hearing of the matter is prevented by the plea of res iudicata
because pursuant to Section 159a(4) of the CPC, as scon as a final and
concl usive decision is made on the matter, it cannot be heard any |onger or
again and the proceedi ngs nust be discontinued)

Both parties actually requested that the arbitration be discontinued,
al though each of them on different grounds: The d aimant, because it
considered the review request of the other party to be legally ineffective
and withdrew its own request so there is nothing to be heard, while the
Def endant , because the matter was actually resol ved back in 2002 so there is
nothing to be heard and all the subsequent decisions are null and void and
all the subsequent procedural acts are ineffective. Both parties identically
nmoved that the proceedi ngs be discontinued while both of them clainmed that
there was nothing to be heard, although each of themon conpletely different
grounds.

As regards the objections of the Defendant, it is naturally true that for
along time, the judicial practice (for the first tinme probably under
No. V/1968 of the Collection of judicial decisions and opinions) has been of
the opinion that the part of the matter being heard, on which a decision my
be made by way of a partial decision, may only be one out of nore separate
claims or, as the case may be, a cl ai magai nst only one out of nore defendants

It is also true that in case that a decision in the natter was al ready nade,
the matter cannot be heard again and that subsequent decisions, if any

whereby a decision is made on the issues already decided on, |lack any |ega
effects.

Similar principles of ineffectiveness of an arbitral award are relied on e.g.
by a decision of the Suprene Court, file No. 20 Cdo 2227/2011 pursuant to
which, for exanple, when "no arbitration agreement is concluded, the issued
arbitral award is not a qualified execution title regardless of the fact that
the obliged person did not object in the arbitration to the non-existence of
the arbitration agreenent” (the same judicial decision is made by the Suprene
Court also in the resolution file No. 20 Cdo 3284/2008). Even in execution
proceedings, it is necessary to examne whether there were pleas to the
proceedi ngs excluding the possibility to make the decision, as decided the
Constitutional Court in decision file No. II. US 3406/2010 or file No. 1V.
US 2735/ 2011 and the Supreme Court e.g. in decision file No. 20 Cdo 653/2013

file No. 32 Cdo 2050/2013, file No. 20 Cdo 2568/2013 or file No. 29 Cdo
3969/ 2013.
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Also pursuant to judgnment of the Constitutional Court, file No. 1. US
199/2011, a party to the arbitration nmust not be adversely affected by the
arbitral award not observing simlar fundamental rules (not even if it was
passive in the proceedings). Similar significant defects are reflected in the
ineffectiveness of the decision. It is also true that the Act does permt
that the court (and also the arbitrators) decides by way of a separate
decision only on a part of the subject matter of the proceedi ngs, however
pursuant to the decision of the Suprene Court, file No. 21 Cdo 1509/2010,
such decision may only be made on the claimof one of the claimnts, on the
claim against only one defendant, on one of the matters joined for common
proceedi ngs, on cross-action or on a fully separate claim Naturally, the
matter to be heard does not concern nore claimants of nore defendants or
cross action or joining of matters.

It is alsotrue that a partial arbitral award in this matter does not specify
in any manner what part of the asserted claimis concerned and the panel that
i ssued the award subject to review dated 4 August 2009 (on page 100) sinply
subtracted this previously awarded anmpunt from the lost profits. The fact
that the court did not decide on the entire asserted clai mdoes not make it
a partial decision (as may be inferred, for exanple, from the reasoning of

{ the Suprene Court, file No. 22 Cdo 411/98) regardless of its nane. Each
procedural act, including a decision, nust be considered from an objective
point of viewin terns of its contents (as may be inferred fromthe decision
of the Supreme Court, file No. 2 Cdon 1646/96) and the accuracy of the fina
and concl usive decision can no longer be reviewed or attributed other |egal
effects, even if it is not correct (as decided by the Supreme Court under
file No. 32 Cdo 4343/2013). Pursuant to the decision of the Suprene
Administrative Court, file No. 1 Afs 80/2013, the failure to conply with the
prescribed form of the decision alone cannot create unlaw ulness of the
decision and rule out its effects as determined by its contents. The
obj ections of the Defendant that the decision formally titled as partial is
not actually such a partial decision nust be agreed to.

The plea of res iudicata is established e.g. also by a final and concl usive
arbitral award pursuant to decision of the Supreme Court file No. 29 Cdo
2254/ 2011. The arbitrators believe that this plea did occur by issue of the
partial arbitral award.

4.5 Judici al proceedings

Any assessnment (review) nmay only be dealt with by the arbitrators when there
exi sts a procedurally effective reviewrequest. As al ready stated ot her words
the Caimant withdrewits request for review of the award dated 4 August 2008
so it cannot be heard and no other decision on it nay be nmade than the
di sconti nuation of the proceedings. On the contrary, the Defendant insisted
on the request for review of the arbitral award dated 4 August 2008.

However, an arbitrator cannot be only a passive recipient of the subnissions
by the parties in the arbitration but nust also ensure issue of a fair
decision conmplying with the body of laws which arises from the fact that
arbitration is one of the types of civil procedure (cf. judgnent of the
Constitutional Court, file No. |. US 3227/2007 dated 8 March 2011) so the
arbitration, in spite of its distinctive character of chiefly contentious
proceedings nmust naturally observe the constitutional requirenents, in
particular the right to fair trial (cf. resolution of the Constitutional
Court, file No. II. US 2784/2010).

12
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Therefore, pursuant to the provisions of Section 15(1) of Act No. 216/1994,
the arbitrators are entitled (and also obliged) to examne their
jurisdiction. The purpose of the provi si ons of Section 15 of Act No. 216/1994
Coll. is (for exanpl e pursuant to the decision of the Supreme Court dated 23
February 2011, file No. 23 Cdo 111/2009) to allow the arbitrator to resolve
the matter even in case there are doubts about his/her jurisdiction. Such
jurisdiction is vested in an arbitrator even where the lack of jurisdiction
is net challenged by the parties (as was the case here); the arbitrator al one
must consi der whet her he/she is authorised to resolve the matter.

It nust al so be mentioned that by the judgnent of the District Court i n Prague
o, file No. 22 C 64/2004-32, whi ch came into legal force on 12 January 2006,
i ssued in respect of the action of JUDr. Jiri Orsula against t he defendants
"1 Czech Republic - Mnistry of Finance of the Czech Republic" and (then)
"2) Diag Human, a.s., Conpany ID (iC: 00408611", the Court deci ded on the
obligation of the latter defendant to pay the amount specified in the
judgnent ; the action reliedonthe latter def endant (at that time, Diag Human,
a.s.) assigning a portion of its receivable due from the Czech Republic to
the claimant (i.e. JUDr. Jiri Osula) (cf. the first paragraph of the
reasoning of the above judgnent: "The claimant stated that it had entered
into an agreement with the latter def endant .. on the assignment of a portion
of a receivable for damages of the latter defendant due from the forner
defendant.."). It follows fromthe reasoning of the judicial decisionreferred
to above that the action was filed after the arbitral panel in the dispute
between (then) Diag Human, a.s. and the Czech Republic issued a partia
arbitral award whereby the Czech Republic was bound to conpensate a part of
the damage caused (cf. the first paragraph of the reasoni ng of the judgment
referred to above, text on page 2).

This was a situation when JUDr. Jiri Orsula raised an action with the court
of general jurisdiction against the Czech Republic and (then) Diag Human,
a.s., the action being based on the execution with the | atter defendant (Diag
Human, a.s.) of an "agreement .. on the assignment of a part of a receivable
of the latter defendant due fromthe former defendant for damages ...".

Pursuant to the provisions of Section 9la of the CPC  the person who rai ses
aclaimin respect of a thing, in full or in part, in relation to whi ch the
proceedi ngs are pending between other persons, may file an action against
such parties until the final and conclusive termnation of the proceedings.

JUDr. Jiri Orsula (on the basis of the fact that he was assigned a portion
of the O aimant' s receivable) filed an action against the Caimant (at that
time, Diag Human, a.s.) as well as the Defendant (the Czech Republic) who
were conducting a dispute at that time heard by arbitrators in the
arbitration. A decision on this action was made by a judgment of the court
of general jurisdiction that came into legal force (on 12 January 2006) .

The Supreme Court decided e.g. in resolution file No. 20 Cdo 2487/2010,
firstly, that the hearing of the matter in arbitration does not mean waiver
of legal protection but represents rather its transfer to another decision-
maki ng body and also, that arbitration rules out that sinultaneous civi
proceedi ngs be conducted in the same matter (and, logically, vice versa). The
arbitration agreement, as decided by the Constitutional Court of the Czech
Republic in the judgment referred to above, file No. |. US 3227/2007, or in
decision file No. |. US 1794/2010, or by the Supreme Court in the judicial
decision file No. 20 Cdo 2487/2010, derogates the jurisdiction of the court
only conditionally with regard to the provisions of Section 106(1) of the
CPC.

13
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The si mul t aneous j udi ci al proceedi ngs and arbitration on the sane matter are
prevented by the provisions of Section 106 of the CPC.

Provi si ons of Section 106(1) of the CPC provide for the plea of arbitration
agreenent: if the court establishes that the matter is to be heard before
arbitrators in accordance with the agreement of the parties, it cannot
continue hearing the matter and shall discontinue the proceedings.

However, this plea due to which the matter cannot be heard and decided on is
not exam ned by the court by virtue of office pursuant to t he above provi sions
of Section 106(1) of the CPC but only upon a party s obj ecti on.

Pursuant to Section 106(1) of the CPC, the court "cannot continue hearing the
matter and shall discontinue the proceedings" only if "it establishes that
the matter is to be heard in proceedings before arbitrators in accordance
with the parties agreenent”, however, only where the court establishes the
sanme "upon an objection of the defendant raised no later than upon its first
act in the matter (quotations of the provi sions of Section 106(1) of the CPC

ininverted comas).

The court shall hear the matter even if the "matter is to be heard in
proceedi ngs before arbitrators in accordance with the parties agreement” if:

- the defendant fails to raise the plea of the arbitration agreement upon its
first act in the matter at the latest (i.e. either t he def endant raises the
same later or does not raise it at all, as was the case in the matter in
which the final and conclusive judgment referred above was i ssued); and/or

- the parties do not insist on the arbitration agreement ("however, the matter
shall be heard if the parties declare that they do not insist on the
agreenent™, cf. again Section 106(1) of the CPQC).

The arbitration agreement prevents the hearing of the matter before a court
only if the defendant tinely raised the plea of its existence before the
court: on the contrary, the hearing of the matter by the court i s not prevented
if the defendant failed to raise the plea of existence of the arbitration
agreenent in a timely manner or at all and/or declared later on that it did
not insist on the arbitration agreement (and the same is decl ared by the
cl ai mant).

If the arbitration agreenent pursuant to which "the matter is to be heard in
proceedi ngs before arbitrators in accordance with the parties agreement”
does not prevent the hearing of the matter by the court, e.g. because the
defendant failed to raise the plea of existence of the arbitrati on agreenent
inatimely manner or at all, the courts do have jurisdiction.

In the proceedings conducted on the action (principal i ntervention) of JUDr.
Jiri Osula, the parties to the dispute resolved the conflict between
arbitration and judicial proceedings by the plea of exi stence of the
arbitration agreenent not being raised by either def endant (the Czech Republic
or Diag Human, a.s.) (upon the first act in the matter or later on) (while
Diag Human, a.s. argued only the lack of local jurisdiction of the Court and
al so that another body should act on behalf of the Czech Republic, cf. page
3 of the quoted judgnent).

The parties to the dispute regarding the princi pal intervention resolved the

conflict between arbitration and judicial proceedings in favour of judicial
proceedi ngs because both parties (the Czech Republic and Diag Human, a.s.)

14
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failea zo raise the plea of existence of the arbitration agreement, and hence
the coirt has jurisdiction to hear and decide on the matter.

Subsequent |y, clainms were raised in these proceedi ngs which had been acquired
fromdr. Osula (by an agreenent on the assignment of a receivable) by Towt
Machi nery Trading AG, VH-440.3.020223 Handel stregister des Kantons Thurgau

having its registered office at Romanshorn, Schlossbergstrasse 26, 8590
Romanshcrn, the Swiss Confederation, by an action (principal intervention)
agai nst both parties to this dispute. However, the arbitrators concluded that
they did not have jurisdiction to hear and decide on the principa

intervention in the dispute referred to above. In such a case, they had no
ot her choice than to discontinue the arbitration on the principal intervention
of Towit Machinery Trading, AG The arbitrators instructed the parties in the
resol ution on discontinuation of the proceedings on principal intervention
that pursuant to decision of the Supreme Court file No. 29 CGdo 1051/2004,
the decision on the discontinuation of the proceedings due to the plea of
arbitration agreenent does not contain the statenent on the transfer of the
matter by the arbitrators (in case the court discontinues the proceedings
pursuant to Section 106(1) of the CPC it does not decide on the transfer of
the natter to an arbitrator. In the arbitrators opinion, this conclusion
holds with regard to the above provisions of Section 30 of the Arbitration
Act also vice versa; the arbitrators' decision on discontinuation of
proceedi ngs does not contain a statement on the transfer of the matter to
the court. In the decision on the principal intervention, the parties were
instructed al so on the fact that the effects of procedural acts of the parties
remai n preserved if made by the respective party again before the court (e.g

if a party files a notion for continuation of the proceedings) within thirty
days after the party received the decision on the lack of jurisdiction. The
conclusions arrived at by the arbitrators when deciding on the principal
intervention naturally apply also to the decision-making of the dispute
between the parties of the original dispute (even though the plea of res
iudi cata occurred earlier).

However , due to all the reasons described above, the arbitrators had no ot her
choice than to discontinue the arbitration. The statement on the costs of
the proceedings relies on the arrangement in Clause |l of the Arbitration
Agreement pursuant to which each party shall bear its own costs.

In Prague on 23 July 2014

(signature)
Petr Kuzel, MBA
arbitrator

(signature)
doc. Ing. Jiri Schwarz, CSc.
arbitrator

(signature)
doc. JUDr. Mlan Kindi, CSc.
presiding arbitrator of the arbitral pane
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