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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BALKAN ENERGY LIMITED , et al.,
Petitioners,
V. GaseNo. 17-cv-00584(APM)

REPUBLIC OF GHANA,

— e

Respondent

MEMORANDUM OPINION AND ORDER

INTRODUCTION

PetitionersBalkan Energy Imited (“Balkan UK”) and Balkan Energ{Ghana Limited
("Balkan Ghana”) bring this actioto enforcea 2014 foreign arbitralaward returnedagainst
Respondent Republic of Ghana (“Respondent” or “Ghedmathe Permanent Court of Arbitration
at The Hague, Netherlands. Balkan Ghana was awardedSbmillion plus costs and interest
Petitionersnow seekto confirm the award undeéhe Federal Arbitration Acgt'FAA”) , 9 U.S.C.
88 201, et seq.which codifies theConvention on the Recognition and Enforcement of Foreign
Arbitral Awards, June 1,958, 21 U.S.T. 2517 (the “New Yofkonventiori).

For the reasonhat follow, the courgrantsthe Petition to Confirnthe Arbitral Awardas
to Balkan UKand denies Ghana’s Motion to Dismiss the Petition.
I. BACKGROUND

A. Factual Background

Faced with aeverepower shortage in 2007, Ghanegotiated with Balkan Enerdy.C,

a company based in Texdsr the refurbishment and commissioningtioé Osagyefdarge,an
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unused power bardecated in the Western Region of Ghar@et. to Confirm Arbitral Award,
ECF No. 1 [hereinafter Pet.]{{fL5—16.In order to carry out the proje@nd as required by Ghana
law, Balkan Energy LC formed a dcal subsidiarPetitionerBalkan Ghana-on July 16, 2007.
Id. 118. Balkan Ghana is a whollgwned subsidiary of Petitie@n BalkanUK, a company formed
and registered in the United Kingdom and Wales 15. Balkan UK in turn, isa wholly-owned
subsidiary of Balkan Energy LLCld. Eleven daysfter its formationPetitionerBalkan Ghana
and RespondenRepublic of Ghana entered into a Power Purchase Agreement (“PPA”)
memorializingthe parties’ agreementd. § 18;Pet, Ex. C, ECF No. 14 [hereinafter PPA].As
laid out inthe PPA, Balkan Ghana wasrefurbish, equip, commission, test, and operatbdige.
Pet. 118 (citing PPAarts. 2.12.4). Inturn, Ghana was to provide electricity ongitenect the
site to the national electrical gridacilitate the importation of equipment and acquisition of
permits, approvals, andsas;construct and inall the transmission line required for connection to
the national gridand pay for all electricity generated by the barge during the contract kd.
(citing PPA arts.2.5-2.10). Underthe PPA, the parties agreedstdomit any disputes to arbitraii
before thePermanent Court of Arbitration in The Hagietherlands SeePPA art. 2.2. The
parties also agreed that the PPA “shall be governed by and construedroteace with the laws
of the Republic of Ghana.” PPA, art. 23.

Article 181(5) ofthe 1992Constitution of Ghana requires parliamentary approval for any
“international business or economic transaction to which the Ganegrinis a party.”In light of
this requirementArticle 7.2 of the PPAconditioned the effectiveness of the PPA oe th
requirementhat Ghana provide assurances regarding its authority to enter inta¢benagt with
Balkan Ghana without parliamentary approval, in the form of tte@rldrom the Government of

Ghana that all the required approvals from the relesatftoities in Ghana have been obtairied



as well as a “legal opinion of the Attorney General of the Republichah& as to the validity,
enforceability[,] and binding effect of [the PPA].” PPA, art. 7A&ccordingly, on October 26,
2007,Ghana’sAttorney Gereral and Minister for Justice provided Balkan Ghana twith legal
opinions SeePet., Ex. D, ECF No.-b [hereinafter 1st AG Opinion]; Pet., Ex. E, ECF N& 1
[hereinafter 2d AG Opinion]. The first opinion eapled that because Balkan Ghana avebcdly
incorporated company, the projedhvolve[d] a local company in a local transaction with the
Government’ and thushe “PPA does not comenderthe ambit of articlel81(5) of the 1992
Constitution” and[p] arliamentaryapproval would not be requiredrfthe effectiveness of the
[PPA].” 1st AG Opinion at 11n the second opinion, the Attorney General assured Balkan Ghana
that “[Ghana] has the power to enter into the [PBAJ to exercise its rights and perform its
obligations thereunder, and executminthe [PPA] on behalf of [Ghana] by the per&mwho
executed the [PPA] was duly authajed.” 2d AG Opinion at 1.

After some time, alispute aroséetween the partiesBalkan Ghana accused Ghaofa
failing to fulfill its obligations under the PRAspecifically the requiremesstthat Ghangrovide
adequate sitelectricityand connect the &8ge to the electrical grid. P&y 25-26Pet., Ex. A,
ECF No. 12 [hereinafter Award on the Merits]§1279-81 285-87. For its part, Ghandenied
that it hadbreached the PPA. Ghan&#orney General sent a Notice of Bah to Balkan Ghana
in September 200@ssertinghat the dispute between the parties.cannot be settled through
direct discussions by the PartiesPet., Ex. F, ECF Nol-7, at 2. The Attorney General
“invoke[d] clause 22.2 of the PPAand “recommended that the [dispute] be refern@dhe
Permanent Court of Arbitration for resolutionld. The Attorney General never filed a notice of

arbitration, buBalkan Ghanalid soon December 23, 200pursuant to Article 22.2 of the PPA



An arbitral tribunal was constituted on April 1, 20Ret., Ex. B, ECF No -3 [hereinafte Interim
Award], 1 7.

On June 25, 201@he Attorney General of Ghana obtaineceamartanjunction from the
Ghana HiglCourtrestraining Balkan Ghana from proceeding with arbitration perttiegourt’s
determinatiorof whether the PPA and its arbitration clause required parliamentarywappraoler
Article 181(5)of the Ghan&onstitution. Interim Award{ 45 The arbitral tribunahonetheless
issued an Interim Award addressing its jurisdictiorméar the dispute in &ember 2010.See
generallylnterim Award. The tribunal concluded thahe arbitration agreement in the PPA was
severable from the larger contraad. 99, 10608, and that while the PPA as a whole was
governed byshanaiaraw, the arbitration agreemenas governed bthe law ofthe Netherlands
as the designated seat of arbitratioin J{ 151-52. Applying Dutch law,the tribunal explained
that “the validity d the arbitration agreement ot affected by Article 181(5) of the [Ghana]
Constitution” id. § 159,and that it“d[id] not have any doubts as to its jurisdiction under the
arbitration agreement . . . irrespective of the decision that may be reaadche@hanaiarcourts
regarding the validity or enforceability of tR&A;" id. 1 187.

Meanwhik, the Supreme Cduof Ghanadecided to ‘refer to itself’” the central
constitutional question presented to the Ghana High @Gorhmercial Divisionconcerning the
PPA Pet., Ex. G, ECF No-8 [hereinafteGhanaSup. CtDecision] at 2 In a decisiortaptioned
The Attorney General v. Balkan Energy Ghana,lg¢tlal, andissued on May 16, 2012, tkheurt
statedthat it hadtwo issues to resolve: (1)whether or not the [PPA]. .constitutesan
international business transaction within the meaningroéle 181(5) of the Constitution”; and
(2) “whether or not the arbitration provisions contained in clause&zhe [PPA]. . .constitutes

an international business transaction within the meaning ofl&rt81(5) of the Constitution.”



Ghana Sup. CiDecisionat 2-3. The Supreme Courf Ghanaconcluded that the PPA itself was
indeed an “international business transactitimat should have been approved by Ghana’s
Parliament Id. at 4041. Butit alsoheld that, “[o]n the other handthe “arbitration provisions
contained in clause 22.2 of the [PRPA] [do] not constitute an international business transaction
within the meaning of Article 181(8). Id. at 41. As to the latter holding, the court tersely
explainedthat “it is clear thatthe international arbitration provision cannot, in and of itself,
constitutean international business or economic transactide.”In so concluding,ite Supreme
Court of Ghanalso observed the following:

An international commercial arbitration is ndiy itself an

autonomous transaction commercial in nature which pertains to or

impacts. . .the wealth and resources of the country. An

international commercial arbitration draws its life from the

transaction whose disputesolution it deals with. Weherefore

have difficulty in conceiving of it as a transaction separate and

independent from the transaction that has generated the dispute it is

required to resolve.
Id. The Supreme Court then returned the matter to the High Court to ap@upreme Qot’s
interpretation of Article 181(5)Id.

The arbitral tribunapressed omfterthe Supreme Court of Ghana rendered its decision

After considering extensive briefing by the parties boldling aweeklong hearing in the matter
Pet. 1 36,le tribural issued its final Award on the Merg®ward”) on April 1, 2014 in favor of
Balkan GhanaThe tribunalfound that (1) Balkan Ghana had a reasonable expectation that Ghana
hadaccepted the validity of the PPA, and was therefore entitled to rely &Pthand expect that
Ghana would fulfill its obligations thereunder, Award on the itdeff 397;and (2) Ghana failed
to comply with its obligations under the PR@, | 43742, 44852. The tribunabrdered Ghana

to pay Balkan Ghana a total of $11.75 noifliplus interest and cost®et. 1 4342; seeAward

on the Merits] 642. The tribunal also ordered that the PPA be terminated as of the date of the



Award. Award on the Merit§ 642. Petitioners assert that, as of the date of the filing of the
Petition the amount owinfrom Ghands approximately13,348,720.Pet. 145; Pet., Ex. J, ECF
No.1-11.

On August 222016 Balkan Ghana and Balk&iK ageed to a deed of assignmauiterein
Balkan Ghana assigned all of its rights and interests in the Aw@alkanUK.! SeePet., Ex. |,
ECF No. 110 [hereinafteDeed ofAssignment]

B. Procedural Background

On March 31, 201 Balkan UK and Balkan Ghana filed the instant Petition to confirm the
Award. See generallyret. Ghana moved to dismiss tRetition on August 24, 2017. Resp't’s
Mot. to Dismiss, ECF No. 17 [hereinafter Resp’t’'s Motlh its motion, Ghana “reserv|ed] its
rightsto answer the petition, conduct necessary discovery, and proceed onto tké aheriater
point. Id. at 13. Pettioners opposed the motioRet’rs’Mem. of Law in Opp’n to Mot. to Dismiss
and Reply inSupp. of Pet., ECF No. 19 [hereinafté&et'rs’ Opp’'n]. Ghanareplied to the
opposition, Resp’'t’'s Reply, ECF No. 22ydthen proceeded tsubmit tothe courta numter of
additionalfilings, includinga “preliminaryresponse” to the peitin, in which it raised for the first
time: (1) defenses under Article V of the New York ConventiseeResp’t's Prelim. Resp., ECF
No. 23 and(2) adeclaration of a Ghanaian attornepjning on Ghanaiaral, Decl. of Anthony
Akoto Ampaw, ECF No. 24 [hereinafter Ampaw DécRespondent also filed a notice concerning
two foreign judgments entered against Balkan Ghana in the High &€dbhana Resp’t's Notice
of Foreign Gamishment Order & Foreign J., ECF No.. 3Retitionas responded to only twaf

these filingsand did not respond to the defenses raised by Respondent under the New Yo

! Prior to this assignment, on January 1, 2010, Balkan Ghana and B#lkagrégd to an interest in claim assignment
by which Balkan UK acquired the right to 95% of any recovery from theaiibit in return for an agreement to pay
the costs ath expenses of arbitratiorseePet., Ex. H, ECF No.-9.
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Convention SeePet’rs’ Resp. to Notice of Suppl. Auth., ECF NzB; Pet’rs’ Resp. toGhana’s
Notice of Foreign Garnishment &, ECF No34.

The dubiousness ofhana’sprocedural maneuvieg aside? the court at oral argument
presented Petitioners with the option to submit additional bgdfeforethe court rulecon the
arguments raiseth Ghana’s additional filings.Hr’'g Tr., ECF No. 35,at 3-6. Counsel for
Petitioners declinedciting Petitioners’ desirdor a summary resolution of the Petition as
contemplatedby the Federal Arbitration Actld. at 5.

Theissues raised in tHeetition theMotion to Dismiss and the Preliminary Response to
the Petitionaretherefore ripe for consideration.

[l. LEGAL STANDARD

TheNew York Convention, which is incorporated in the Federal Arlmtnafct (“FAA”),
see9 U.S.C. 88 204208, ‘is a multilderal treaty that, with exceptions, obligates participating
countries to honor international commercial arbitration agreemedt®arecognize and enforce
arbitral awards rendered pursuant to such agreerhdfrson Nigeria Power Holding Ltd. ¥ed.
Republic of Nigerig 844 F.3d 281, 283 (D.C. Cir. 2016).

Asthe D.C.Circuit has recognized[c]onsistent with the ‘emphatic federal policy in favor
of arbitral dispute resolution’ recognized by the Supreme Court[the FAA affords the district
court lttle discretion in refusing or deferring enforcement of fomeagbitral awards.Belize Soc.
Dev. Ltd. v. Go\t of Belize 668 F.3d 724, 727 (D.C. Cir. 2012) (quotMgsubishi Motors Corp.

v. Soler ChryslePlymouth, Inc.473 U.S. 614, 6311985). Courts “may refuse to enforce the

2 “IM]otions to enforce arbitral awards should proceed under motiorsiged TermoRio S.A. E.S.P. v. Electranta
S.P, 487 F.3d 928, 940 (D.C. Cir. 2008ge9 U.S.C. 8 (providing thatan appication to confirm an arbitral award
“shall be made and heard in the manner provided by law dom#king and hearing of motions”). Accordingly, in
this court’s view, Ghana should have included all argusserd supporting affidavits for denial of the iRen in its
response to the Petition, rather tisalhmitting themn piecemeal fashion.
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award pnder the New York Convention] only on the grounds explicitly set fartkrticle V of
the Convention.” TermoRio S.A. E.S.P. v. Electranta S487F.3d 928, 935 (D.C. Cir. 2007)
(quotingYusuf Ahmed Alganim & Sons v. Toys “R” Us, Inc126 F.3d 15, 23 (2d Cir. 1997¥ke
9 U.S.C. § 207 (providing that the reviewing cowhdll confirm the awardinless it finds one of
the grounds for refusal or deferral of recognition or enforceménheo award speddd in
the. . .Conventiofi (emphasis addel) Because “the New York Convention provides only
several narrow circumstances when a court may deny confirmation ofbaralaaward,
confirmation proceedings are generally summary in natuhet’™ Trading & Indus. Inv. Co. v.
DynCorp Aerospace Tegh.63 F.Supp.2d 12,20(D.D.C. 2011)
V. DISCUSSION

Ghana advancdsur argument#n supportof dismissing and/or denying thetRion. First,
it asserts that this court lacks subjeatter jurisdictionbecauseshanais entitled to immunity
under the Foreign Sovereign Immunities A&SIA”) . Second, Ghana contends that, even if this
court has jurisdiction over this actiosismissal is appropriate under the doctrindoofim non
conveniendecause Ghana is the better forum in which to resolve the disptied, Ghana
maintainsthat neither Petitioner has standing to bring the Petition because itheres# of the
Award from Balkan Ghana to Balkan UK wasvafid. And finally, Ghana asserts that
confirmation of the petition should be denied becavmeous defenses undéne New York
Converttion apply. The court addresses each argunrendrn.

A. Subject Matter Jurisdiction under the Foreign Sovereign Immunities Act

The FSIA is “the sole basis for obtaining jurisdiction over aifprestate inthe courts of
the [United States] Belize SocDev. Ltd. v. Gov't of Beliz¢“Belize Soc. Dev.", 794 F.3d 99,

101 (D.C. Cir. 2015) (quotingrgentine Republie. Amerada Hess Shipping Carg88 U.S. 428,



443 (1989)) Pursuant to the FSIAa foreign state is presumptively immune from the jurisdictio
of the United States coufflsunless a specified exception applieSaudi Arabia v. Nelsqrb07
U.S. 349, 35 (1993). Because “subject matter jurisdiction in any such action dependseon t
existence of one of the specified exceptitmforeign sovereign immunity” laid out in the IF$
as a “threshold” matter in every action against a foreign state, a dismitt“must satisfy itself
tha one of the exceptions appliesverlinden B.V. vCent Bank ofNigeria, 461U.S. 480, 493
94 (1983) see28 U.S.C. 81605(a) Under the FSIA, “the defendant bears the baraeproving
that the plaintiffs allegations daot bring its case within a statutory exception to immunity.”
Phoenix Consulting, Inc. v. Republic of Angdia6 F.3d 36, 40 (D.C. Cir. 2000).
As relevant hereynder what is commonly known as the “arbitration exceptithe FSIA

provides an exceptioio foreign sovereign immunity in suits:

in which the action is brought[ ] either to enforce an agreement made

by the foreign state with or for the benefit of a private party to dubmi

to arbitration all or any differences which have arisen or which ma

arise between the parties with respect to a defined legal relationship

.. .orto confirm an award made pursuant to sutctagreement to

arbitrate, if. . .(B) the agreement or award is or may be governed

by a treaty or other international agreement indduor the United

States calling for the recognition and enforcement of arbitral &ward
28 U.S.C. 81605(a)(6)® This arbitration exception “by its terms” applies to actions to confirm
arbitration awards under the New York Conventi@neightonLtd. v.Gov't of the State of Qatar
181 F.3d 118123 (D.C. Cir. 1999) In this casebecause the Award was made in The Hague,
Netherlandsand enforcement is sought in the United Staflesth signatories to the New York

Conventior—the Award on the Meritss govened by the ConventionSeeChevron Corp. v.

Republic ofEcuador(“Chevron Corp. I"), 949 F. Supp. 2d 57, 62 (D.D.C. 2013Because the

3 Petitioners also assert that fB8IA’s waiver exception28 U.S.C. 81605(a)(1), confers subjentatter jurisdiction
over this matter, but the court need not reaelh question in light of its decision that the arbitration exceptiohespp
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arbitration in this matter was conducted at The Hague and the Nethedang@arty to the New
York Convention, the Final Award here is governed by the Conventjaifdl, 795 F.3d 200
(D.C. Cir. 2015) The court thus finds thahe FSIA’s arbitration excepticapplies in this case

Each of Ghanas arguments against exercising subjextter jurisdiction under
Section1605(a)(6)s unavailing. Ghana asserts that the FSIA'’s arbitration exception cannot apply
for two primaryreasons: (1jhe arbitrationagreement igtself invalid under Ghanaian lagvand
(2) a threshold question to award confirmation is detemgitine validity of the assignment of the
Awardto Balkan UK butthe arbitration exception does not confer subjeeitter jurisdiction to
make that predicate assessmeéltte court addressélsoseassertions in turn.

1. Validity of the ArbitrationClause

Relying on Ghanaian lawGhanaargues thatSection1605(a)(6)does not applhhere
because the arbitration agreemernitsslif invalid. In Ghana'’s view, the arbitration clause is not
severable from the PPA, and becauke PPAwas never approved ltie Ghanaian Parliament,
the governmenbfficial who entered into the PRAand the arbitration agreement contained
therein—lacked the authority to do sccording to Ghana, the arbitration clause therefeaie
not “made by the foreign stdtéor purposesf the arbitration exception Resp’t’s Replyat 4;
Ampaw Decl. 2.

Ghana’s positionhoweverjs squarelyforeclosed by authority from this Circuitn Belize
Social Developmenti, the D.C. Circuit facg a similar argument concerning the purported
invalidity of an arbitration clause as a threshold subjeatter jurisdiction issueSee794 F.3d99,
102 (D.C. Cir. 2015) There, the Government of Belize argued that its former Prime Minister
lacked actual authority to enter into the agreement that contained tmatmnbiclause and, as a

result, “the agreement, including the arbitration provisjwa]s void.” Id. The D.C.Circuit
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rejected that argument based on a plain reading of the FSIA itsele I&hguage of the FSIA
arbitration exception makedear that the agreement to arbitrate is severable from the underlying
contract.” Id.; see also idat 103 (“More briefly put, this case turns on the proposition thazéel
entered two agreements: the Accommodation Agreement and the Agreemeuibntd 16
Arbitration, albeit the two were entered simultaneouslyThus to avoid jurisdiction under the
arbitration exceptiorthe court observedBelize could not prevail by showing that thederlying
agreementvas invalid. Rathernt would have toestablishthat the Prime Minister lacked the
authority to entemto thearbitration agreemenitself. 1d. at 102-03.

As did the Government of Beliz&hanaseeks tavoid subjecimatter jurisdiction under
the arbitration exceptiosolely by attacking thevalidity of the PPA. This it cannot do. Under
BelizeSocial Developmetit, the critical questiors not whether the underlying agreement is valid,
but whether the arbitration agreemeitgelf is invalid. Thus, Ghana’s contention th#te
government dicial who signed the PPA lacked contracting authority because he did not first
secure parliamentary authorization does not allow it to epadsliction under the arbitration
exception of the FSIA.

Ghana asserts th&elize Social Developmernit is disthguishable because, unlike the
Government of Belize, Ghana has provided an expert opastablishingthat the arbitration
clauseitself is invalid under Ghanaian law. But, upon closer inspection, the texpmion—
which relies chiefly on the Ghana Sapre Court’s decision ifihe Attorney General v. Balkan
Energy Ghana Ltd-solely challenges the validity of the PPad not the agreement to arbitrate
According to Ghana’s expert, “an arbitration clause found imi@nriational agreement governed
by Article 181 is not severable from the international agreement amebigd if the international

agreement was not approved by Parliament.” Ampaw De&cl.Ifi his view, because the Ghana
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Supreme Court held that the PPA was an “international business om@cdrensaction” that
requiredparliamentary approval, and because the arbitration clause isvaalde from the PPA,
the clause is therefore invalidStated differently, Ghana’s expert challenges the validity of the
arbitration clause solely by reference to the invalidity of th&.PBee generallAmpaw Decl.
Such “invalid agreemergrgo invalid arbitration clause” logic has already been rejectechéy t
D.C. Circuit. Belize SodDev.ll, 794 F.3d at 10D3. The courtannotdepart from that precedent.
The court could stop its analysis here, but in the interest of completaddsesses the
argument that Ghana does meapresslymake—that the agreeméno arbitrate is itself invalid.
“[l] f a contract contains a general choice of law clause and provides arlitral clause that
arbitration is to béeldin a country with a different law, the latter indication must be dedmed
prevail over the formr.” Albert Jan van den Berghe New York Arbitration Convention of 1958:
Towards a Uniform Judicial Interpretatid®3 (1981) In this case, because the parties designated
in the arbitral clause that The Haglketherlandsvasto serve as the seat of arbitration, Dutch law
supplied the law applicable to the arbitratiagreement SeeJay E. Genig,International
Commercial Arbitration87.2 (January 2018 update) (“In the absence of any express choice
[regarding the law applicable to the arbitration agreement], the ap@iaw is generally the law
of the seat of arbitration.”i;f. Karaha Bodas Co., LLC v. Perusahaan Pertambangan Minyak Dan
Gas Bumi Negara364 F.3d 274, 291 (5th Cir. 2004)Jfider the New York Convention, an
agreement specifying th@ace of the arbitration creates a presumption that the procedural law of
that place applies to the arbitratign That ispreciselywhat the arbitral tribunal heldSeenterim

Award 1 152, 154Ghana offers no argument as to why the arbitration agreesiamalid under

4 The court addresses this issue because portions of Ghana’s plekioingtly construed, could be understood to
make the argument that the arbitration agreement is iniraéidpective of the validity of the PPA.
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Dutch law. Its failure to address the law that governs the arbitration agreemesfotbedefeats
any assertion that the agreement is invaBée Beliz&oc.Dev. I, 794 F.3d at 16203.

Ghana’s challenge to the arbitration agreememteeds fronthe assumption that, because
the parties chose Ghanaian law to govern the FF¥anaian lawalso governs the arbitration
clause.As already discussed, that view of the law is wrdBgt even if the court were to consider
Ghanaan lawin asgssing the validity of the arbitration clause, Respondent’s argameuld
still fail because they are basedaomisreadingf the Supreme Court of Ghana’s decisioithe
Attorney General v. Balkan Energy Ghana Ltdontrary toRespondent’seading,the Supreme
Court of Ghandeldthat the arbitration provision wa®stan “international business or economic
transaction” that required Parliament’s approval urdécle 181(5) ofthe Constitution.Ghana
Sup. Ct. Decision at 4d1. Notwithstanding the significance of this legal holding, Ghan@eréx
makes much of the language following-ivherein the ourt notedts “difficulty in conceiving of
[the arbitration clause] as a transaction separate and independenhérararisaction that has
generated the dispute it is required to resolvd.”at 41. Based on that passage, Ghana’'s expert
concludes that the arbitration clause is not severable from the PPiheaefbre, invalid because
the PPA was not approved by tRarliament

This courtis unpersuaded by Ampawskewed reading dhe GhanaiaBupreme Court’s
decision® In interpreting the decisio®mpawconvenientlyexcludes from his block quotation of

the Supreme Courtigpinionthe very first line of the paragrapihnnouncing the pertinent holding

5 Pursuant to Federal Rule of Civil Procedure 44.1, when determinitaptioé a foreign jurisdiction, this court may
“consider any relevant material or sourcd=ed. R. Civ. P. 44.1'Most often, foreign law is established through
written or oral expert testimony accompanied by extracts from foreign legal miat&state of Botvin ex rel. Ellis

v. Islamic Republic of Irgr772 F. Supp. 2d 21228(D.D.C. 2011). Though such exp&stimony aids the court in
determining the content of the law, the court “need not uncriticetlg@ such expert testimony and may ‘engage in
its own research or reexamine and amplify material that hasgdvesented by counsel in partisan fashionld.
(quoting Fed. R. Civ. P. 44.1 advisory committee’s hotéonsistent with this authority, the court conducts its own
review of the Ghanaian Supreme Court decision.
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“On the other hand, the answer to the second issue referred is that itfai@mbprovisions
contained in clause 22.2 of the [PPA]. [do] not constitute an international business transaction
within the meaning of Article 181(5) of the Constitutio€bmpareAmpaw Decl. 4, with Ghana
Sup. Ct. Decision at 41. The Supreme Court’s reference to the “sssoedreferred” is to the
qguestion: “Whether or not the arbitration provisions contained in clause 22.2hef
[PPA] . . .constitutes an international business transaction within the ngeahArticle 181(5) of

the Constitution.” Ghana Sup. Ct. Decision a8.2 And, the court’s use ahe phraséon the
other hand” signals a clear pivot from its earlier holding th@PRA itself was subject to Article
181(5) approval. Thus, read in context, the Supreme Court of Ghana reached the unmestakabl
conclusion that, under Ghanaian law, the arbitration agreementotlicequire parliamentary
approval and thus was valfd.

In sum, Ghana has not offered any evidence that the arbitration agreesatns iinvalid
under the law of the Netherlands, or even under the law of GHeémaffort to avoid subjeet
matter jurisdiction based on the invalidity of the arbitration agreetherefore fails.

2. Effect of the Assignment on Subjddatter Jurisdiction

Ghanas nextargument hinges on the assignment of the Award by Balkan Ghana to Balkan
UK. Ghana’s argument is specific as to each PetitioAsrto Balkan Ghana, Respondamtists
that the Ghanaian company cannot invokeR8&A’s arbitration exception because, by virtue of

the assignmerand its filings in this couytit has “judicially admitted” that it has no rights in the

6 The courtalsorejectsAmpaw’sreading for other reason&or onethe Supreme Coudf Ghana was not engaging

in a contractual legal analysis of the severability of the arbitration clausetfeoRPA hat contained it. Rather, the
court was elaborating on the legal conclusion it did reattiat the gbitration claus did not need grliamentary
approval—by explaining that such a clause cannot be “by itself an autonomous ti@msammercial in nature which
pertains to or impacts on the wealth and resources of therggd Id. at 41. The court’s readingf the decisions

further bolsteed by the fact that the 2010 Alternative Dispute Resolution Act l@in@ considers arbitration
agreements to be severable from the agreements that ctraisin$eePet’rs Notice of Foreign Law Auth., ECF

No. 29, Ex. B§ 3(1). It is doubtful that the&Supreme Court of Ghana purported to reach the conclusion advanced by
Respondent without addressing thiatutoryauthorityor even mentioning.it
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Award. As to Balkan UK, Respondent asserts tisatapacity to enforce th&ward is dependent
on the predicate question of the assignment’s validity and, as tbrtéstiold question, tHeSIA's
arbitration exception does not confer subjeetter jurisdiction.Resp’t’'s Mem. at 47, 8-10. The
court dbes not address Respondent’s argument as to Balkan Ghana, becauskidesdhat
Balkan UK'’s claim to enforce the Award is sufficient to securesgliction under the arbitration
exception.

Nothing inSection1605(a)(6) requires a courtresolvewhetler an arbitration awangdas
validly assignedis a necessary preconditionrézognizing subjeetnatter jurisdiction under the
arbitration exception.The Government of Belize made the same argument that Ghana does now
to the dstrict court inBelize Social Developmerdnd the district court rejected iBelize Soc.
Dev. Ltd. v. GoVv't of Beliz€Belize SocDev.1”), 5 F. Supp. 3d 25, 34 n.8 (D.D.C. 2014j,d,
Belize SocDev.1l, 749F.3d 99 (D.C. Cir. 2015). As was true there, Respondent in this ¢eese “c
no case . .. in which a foreign state’s amenability to suit uhédf$IA turns on the validity of
an assignment to the plaintiff.'ld.; see Blue Ridgénvs, LLC v. Republiof Argentina 902
F. Supp. 2d 367, 375 n.7 (S.D.N.Y. 2012)\othing in the plain language [Bection 1605(a)(6)]
suggests that an action ‘to confirm an award made pursuantao agreement to arbitrateiust
be brought by the party that entereaittte arbitration greement with the foreign statédquoting
28 U.S.C. § 1605(a)(p)aff'd, 735 F.3d 72 (2d Cir. 2013Y hus, the question of the assignment’s
validity presents nqurisdictionalimpediment

Accordingly, the court is satisfied that the FSIA’s arbitration eticam@mpplies in this case;

Ghana therefore does not enjoy sovereign immunity from thisearfeent action.
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B. Forum Non Conveniens

Ghana next argues that the Petition should be dismisdedurn non convenierggounds,
because “Ghana is an adequate alternative forum and the private and publi feEagtr the
Ghanaian judicial forum.” Resp’t’s MgtMem. in Support of Mot. to Dismiss, ECF No.-17
[hereinafter Resp’'t’'s Mem.], at 2Under tle doctrine offorum non conveniensa court must
decide (1) whether an adequate alternative forum for the dispute sdevaihd, if so, (2) whether
a balancing of private and public interest factors stronglyrgad@missal. Agudas Chaisdei
Chabad of U.S. v. Russi&®d’'n, 528 F.3d 934, 950 (D.C. Cir. 2008) (citiRgper AircraftCo.

v. Reynp4534 U.S. 235, 255 n.22 (1981))he court need not apply this testowever pecause
Ghana’s argument is squarely foreclosed MR Energy Ltd. v. State Prapund of Ukraine411
F.3d 293, 303 (D.C. Cir. 2005)

In TMR, the D.C. Circuit held that “the doctrine f@rum non convenierdoes not apply
to actions in the United States to enforce arbitral awards againgifoiions.” BCB Holdings
Ltd. v. Gov't of Belize650 F. App’'x 17, 19 (D.C. Cir. 2016) (citingMR, 411 F.3d at 363)4).
This is because “only a court of the United States (or of oneeaf)tinay attach the commercial
property of a foreign nain located in the United Statesghdering alternative forums inadequate.
TMR, 411 F.3d at 303 Notwithstanding this authority, Ghana invites this court to depan fr
binding precedenbecause it interprets tf&upreme Court’s decision Binochem International
Co. v. Malaysia International Shipping Corp49 U.S. 4222007),to overruleTMR The court
declines the invitation.Counsel for Ghana haygessed thiexactargumento theD.C. Circuit
on other occasions.g, Pet’rs’Opp’n at 13-14 (citing counsel’s briefing in other cases before the
D.C. Circuit urgingdeparture fronTMRin light of Sinocher but to no avail The D.C.Circuit

continues to apply TMR, and so too must this courSee Beliz&soc.Dev. I, 794 F.3dat 105
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(rejecting respondent’s request to revisit fileim non convenienssue, where th&argument| |
w[as] adequately discussed and rejected by the district court, and [didvawgnt further
exposition by this Courj; BCB Holdings 650 F. Appx at19 (holding that Belize’s argument that
the action should have been dismissedavtam non onvenienggrounds “is squarely foreclosed
by our precedent(citing TMR Energy 411 F.3d at 296¢)see als®3CB Holdings Ltd. v. Gov't of
Belize 232 F. Supp. 3d 28, 45 (D.D.C. 2017) (holding th&tR and Sinochemare “not in
conflict”). The court therefore rejects GhanBisum non conveniersrgument.

C. Standing

Ghanaakeshe puzzlingoositionthat neither Petitioner has standing to enforce the Award
According toGhana Balkan UK lacks standing to enfare theAward because the assignment
agreement is invalid Ghana challenges the assignmieaoth under Ghanaian law and undée
terms of the PPAMoreover Ghanamaintains thaBalkanGhanaalsolacks standing becauday
assigning its rights t8alkan UK Balkan Ghandrelinquishedany rights to confirm the award.”
Resp’t’s Mem. at 10Thecourt isunpersuaded by these argumemd concludes th&alkan UK
has standing to seek caonfation and enforcement of the Award

To begin with, the assignment agreemeagtiveerBalkan UKand Balkan Ghaneontains
a clear choic®f-law clause, providing thaft] his Deed [of Assignment] and any dispute or claim
(including noncontractual dispugeor claims) arising out of or in connection with it or its subject
matter or formation shall be governed by and construed in accordahd@eviaw of England and
Wales.” Deed of Assignment §. Ghana offers little to sway the court frdranoring theparties’
choice oflaw, beyond assertions of iGhanaian legal expert that because the PPA is governed by
Ghanaian law and because the Award “affects the contractual obligatitlesRépublic of Ghana

under the PPA, any assignment would be governed lay&idn law.” Ampaw Decl. § 17-18.
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Ghana’s expert, howeverffers no explanation for how Ghanaian lesuld possibly operat®
overcome the chosen laof the parties toa separate assignment agreemefthe experts
conclusory assertion does ngarrant deviation from thgeneralprinciple that courts “favorf]
application of the law that the parties to a contract agreed would apBiiize Soc.Dev. |,
5F. Supp. 3d at 36 n.4 (reviewing cases and applying English law to determindiditg @aan
assignment that “[b]y its own terms” w&s be governed binglish law). The court therefore
appliesEnglish law to assess the validity of the assignment.

To that end, Petitioners provide the expert legal opinion dEraglish solicitor James
Samuel George Hargrové&eePet'rs’ Opp’n, Decl. of James Samuel George Hargrove, ECF No.
191 [hereinafter Hargrove Decl.]Hargrove explains that, under English ld{t]he Deed of
Assignment satisfies the requirements for a legal/statutorgnassnt” and thataccordingly,
“Balkan [Energy] acquired the legal right to [the Award] with a legatedy for its recovery and
the power to give a good discharge,” meaning that “Balkan [Energygnistled to bring
proceedings in its own name.” Hargrdvecl., Legal Op., ECF No. 13[hereinafter Hargrove
Legal Op.] at 3-4. Petitioners’ expert legal opinion is effactly uncontested by Ghana, as Ghana
has not providedhn expert opinion assessitige assignment unddgnglish law. The court
therefore finds that the assignment is valid under English law.

Ghana’s argument that the terms of the PPA bars the assignmemally egconvincing.
The PPA provides that “[B]ther Party may assign nor transfer all or any part of itss;idpenefits,

or obligations hereunder without the written consent of the otluty.P PPA art. 19 Based on

"The court is likewise unpersuaded by Ghana'’s suggestion that “Englishilaglévant, because there waslegal
nexus between English law and the arbitration.” ResRé&sp. at 13. Contrary to Respondent’s readirBetize
SocialDewelopment,lthedistrictcourt did not apply English law to determine the validity of the assignrbenalise

the arbitral seat was .in London.” Id. Instead, as theourt clearly explained, it honored the parties’ chait:&aw
clause containeth the assignmenagreement 5 F. Supp. 3d at 36. The court therefore rejects Respondent’s
unsupported contention that such a “nexus” is required before applgrgwhchosen by the parties to govern an
assignment.
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that provision, Ghana maintains that the assignment was invadds®Ghana did not consent to
it. That contention fails for two reasons. SEithe arbitral tribunal terminated the PPA when it
rendered its Award on the Merits April 2014, beforeBalkan Ghana assigned its rights in the
Award toBalkan UKin August 2016 SeeAward on the Merit§ 642 Deed of AssignmentThus,
because the PPwas void on the date of the assignment, there was no right oflrifuszhana

to exercise under the PPA. Second, the cacgeptshe uncontested legal opiniaf Hargrove
who concludes that, under English law, “the Award[] created new yighperseding the causes
of action arising out [of] the breach of the PPA.” Hargrove Legal Op-fatBhus, under the law
applicable to the assignment, Balkan Ghana need not have obtained sGhatten consent
before assigning its rights to the Award.

Finally, in its Preliminary Response to the Petition, Ghana requests “leavexdacto
limited discovery to obtain documents from and take depositiobstbfPetitioners on the issue
of the validity and effect of the assignment.” Resp't’'s Prelim. Rasf4-15. In the interest of
ensuring that this enforcement proceeding remain “summary” imeyd@rmoRioS.A, 487 F.3d
at 940, the court declines Ghana’s demand for discovery.

In sum the court concludes thBalkan Ghana legally assigned its rights in thea#d to
Balkan UK and therefore Balkan UK has standing to bring this emf@ceaction under the New
York Convention.

D. Ghana’s Defense$Jnder the New York Convention

The court turns next to the groundased by Ghanander Article V of the New York
Convention which sets forth the only grounds available for setting asidebamahdiaward See
TermoRig 487 F.3d at 933[T] he burden of establishing the requisdetual predicate to deny

confirmation of an arbitradlward rests with the party resisting confirmationand {t]he showing
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required to avoid summary confirmation is highint'l Trading & Indus. Inv. Cqa.763 F.Supp.
2d at 20 (quotin@ttley v. Schwartzber@19 F.2d 373, 376 (2d Cir. 1987)).

Here, Ghana contends that the Award should be set aside for three reéigotise
arbitration agreement is invalid under Ghanaian law; (2) the patiienot agree to submit the
guestion of the validity of the arbitration clause to the arbitdalival; and3) recognition of the
Award would be contrary to the public policy of the United Statdene of these arguments
supplies a defense to confirmation of the Award

1. Article V(1)(a): Invalidity of Arbitration Agreement

Article V(1)(a) of the Convention allosva court to refuse recognition and enforcement if
the arbitration*agreement is not valid under the law to which the parties havectetji or,
failing any indication thereon, under the law of twintry where the award was made.” New
York Convention, art. V(1)(a).Ghana'’s primary objection to confirmation of the Awamter
Article V(1)(a) isthat, under the laws of Ghana, the arbitration agreermemvalid because it is
not severable from thePPA and therefore must have begprovedoy the GhanaiaParliament
in accordance with the 1992 Ghana Constitutiipe effective That is the same argumeahana
advanced, and the cousjected whenarguing that the FSIA’s arbitration exception does
apply in this case.Therefore, forthe reasons discussed in Part IV,(Ajticle V(1)(a) does not
provide a ground to deny the Petition.

2. Article V(1)(c): Arbitrability

Ghana next asserts that confirmation may be denied Antiee V(1)(c) of the New York
Conventionbecause “[t]here is no evidence that the parties ‘clearly and unmiktadgieedto
submit the question of the validity of the arbitration clause to thérartribunal.” Resp’t’s

Prelim. Resp. at 7 (quotinGrystallex Int’l Corp. v. Bolivarian Repblic of Venezuela244
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F. Supp. 3d 100, 1312 (D.D.C. 2017)). According to Ghanageterminingthe validity of the
arbitration clausdies within the exclusive jurisdiction of the Supreme CourGdfana not the
arbitral tribunal. Ghana therefore asserts that confirmation ofthard should be denied because
“[t] he award deals with a difference not contemplated by or not falling withitetms of the
submission to arbitration, or it comaidecisions on matters beyond the scdpgbesubmission
to arbitration.” New York Convention, art. V(1)(c).

But Ghanés reliance on Article V(1)(c) failbecauseshanaoverlooks theexpresserms
of its ageement to arbitrate in the PPA. Article 22.2 of A clearly providethat “Arbitration
shall be governed by and conducted in accordance WNKTCITRAL [United National
Commission on International Trade Law] rutesPursuant to UNCITRAL rules, “[t]he arbitral
tribunal shall have the power to rule on objections that it hasumsdiction, including any
objections with respect to the existence or validity of the arbitrataurse|” and “shall have the
power to determine the existence or the validity of the contract cfwalm arbitration clause forms
a part.” Chevron Corpll, 795 F.3cat 207-08(quotingUNCITRAL Arbitration Rules, G.A. Res.
31/91 art. 21 (Dec. 15, 19%6)In this Circuit,“incorporation of thdUNCITRAL Rules provides
clear and unmistakable evidertbat the parties intended for the arbitrator to decide questions of
arbitrability.” Chevron Corpl, 949 F. Supp. 2d at qalterations omitted(quotingRepublic of
Argentina v. BG Group PLG65 F.3d 1363, 1371 (D.Cir. 2012)) Ghana “therefore comsted
to allow the arbitral tribunab decide issues of arbitrability Chevron Corpll, 795 F.3cat 207—-
08. Accordingly, tie courtrejects Ghana'’s challenge under Article V(1)(c).

3. Article V(2)(b): Public Policy
Finally, Ghana urges the court to dehg Petition because “recognition or enforcement of

the award would be contrary to the public polio§’the United StatesSeeNew York Convention
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art. V(2)(b). According to Ghana, enforcing an arbitration award predicated on the PPA’s
arbitration clause-which, as establisheabove Respondenbelievesits Supreme Court held to

be violative of the Ghanaian Constitutiewiolates U.S. policy to afford international comity to
decisions oforeign courts. Resp’t’s Prelim. Resp. ab8

“The public policydefense under Article V(2)(b) of the New York Convention is to be
construed narrowly and is availablelpwhere an arbitration award ‘tends clearly to undermine
the public interest, the public confidence in the administratioredbil, or security fomdividual
rights of personal liberty or of private propefty Enron Nigeria Power Holding, Ltd844 F.3d
at 289 (quotinglermoRio S.A.487 F.3dat 938). “Although this déense is frequently raised, it
has rarely been successfuBCB Holdings Ltd.110 F. Supp. 3d at 249 (quotiijnistry of Def.

& Support for the Armed Forces of the Islamic Republic of Iran v. Cubic Def. System665
F.3d 1091, 1097 (9th Ci2011).

As discussed, the coudisagrees with Respondent’s reading of the Supremet®f
Ghanas opinion andRespondenoffers little more than iteexpert’'sunpersuasive glossn that
holding Moreover,Ghanacites no authority for the proposition that @dtording deference to
the Ghanaian Supreme Court would “violate the [UniteateS’] most basic notions of morality
and justice,” as required to establish a public policy defedsmdrio S.A, 487 F.3dat 938
(citation omitted). Indeedn light of the court’s holdings, enforcement in this case would not

“violate any ‘basic notion omorality and justice’ rooted in” the public policy of international
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comity. BCB Holdings Ltd.650 F. Appx at 19 Accordingly,the court rejects Ghana’siplic
policy defense.

E. Garnishment Order and Judgment

Onefinal issuemerits discussion In the last of its filingsvith the court, Ghaneequests
that this court take notice of: (1)garnishment ordeentered by the High Court of Ghana on
October 13, 2017, ordering the Republic of Ghana to pay Zenith Bank Ghanglttd$44.15
million in fundsotherwise owed to Balkan Ghana, and (2) a € 75 million judgment drigitée
High Court of Ghana in favor of Ghana against Balkan Ghamdovember 23, 201%5eeResp’t’'s
Notice of Foreign Garnishment Order & Foreign J., ECF N22. According to Ghana, the
garnishment order compels Ghana to pay any amounts owing under tiaian@éward to Balkan
Ghana’s creditor, Zenith Bank Ghanhl. at 2. Ghana asserthat when the garnishment order
issued, Balkan Ghana “ceased to have title or right to payment putstla@tarbitration award at
issue n this litigatiori because its creditawasawarded through garnishmenthe funds Balkan
Ghanas entitledreceiveto under the Awardld. Ghana also asserts that the € 75 million judgment
againstBalkanGhana “for the recovery of damages caused to a barge by Balkan [Ghana]” “more
than offsets the arbitration award at issue in litigation.” Id. Finally, Respondenbffersthe
declaration of a Principal State Attorney of Ghaaathenticatingthe garnishment order and
judgment. SeeDecl. of Grace MbrokotEwoal, ECF No. 34.

The court has considered Ghana’s request and declines to take notice ofethandrd
judgment because doing so will have no effect on the court’s confimaftthe Award. A court
“may refuse to enforce the awaotily on the grounds explicitly set forth in Article V of the
Convention.” TermoRio S.A.487 F.3dat 933 (emphasis addegd¥ee als® U.S.C. § 207.The

only defense that the Ghanaian cqgudgments couldonceivablysupport arises underticle
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V(1)(e)of the Convention But that clause does not apply on its faeeaus¢he Award “has [not]
been set aside or suspended by a competent authority of the countryninavhinder the law of
which, that award was ma@le-here, the NetherlandsNew York Convention, art. V(1)(e).
Moreover,Ghana failsto explain how the October 2017 garnishment ordertaedNovember
2017 judgment have any retroactive effect on the 2016 assignment/Afvéind to Balkan UK
which is nowhere referencemh the order and judgment. Thus, the court concludes that these
foreign proceedingprovide no reasoto denyconfirmation of the Award in favor @dalkan UK
V. AWARD AND ORDER

Consistent witithe practice obther courts in similar confirmation proceedingsitie
extentprejudgmeninterest is notlreadyreflected in Petitioners’ claim calculatiosgePet., Ex.
J,ECF No. 111,the Award shall includsuchinterest fromJuly 1, 2009, until the date of payment.
SeeBelize Bank Ltdv. Gov't of Belize 191 F.Supp. 3026, 40(D.D.C. 201§. Petitionersshall
submitto the courta proposed judgment amouwmith all interest calculations performed no later
thanApril 6, 2018, as well as a draft order of final judgment.
VI.  CONCLUSION

For the forgoing reasons, the court gratite Petition to Confirm Arbitral Award against
Respondent Republic of Ghamefavor of Balkan UKand denies the Republic of Ghana’s Mot

to Dismiss Petition

/kM “ t&
Dated: March22, 2018 Amit P—viehta 7
ited States District Judge
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