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I. THE PARTIES

1. The present dispute has been submitted to arbitration under the auspices of the International 
Centre for Settlement  of Investment Disputes ( ‘ICSID”) on the basis of  the Agreement 
between the Government o f the Hellenic Republic and the Government of  the Republic of 
Cyprus, signed on 30 March 1992 and which entered into force on 26 February 1993* 1 (the 
“BIT” or the “Treaty” ).

CLAIMANTS

2. Marfin Investment Group Holdings Société Anonyme (“MIG") is a limited company 
holding and managing investments, having its registered seat and headquarters at 67 
Thisscos Avenue, 14671 Kifissia, Greece, and registered with the General Commercial 
Registry under No. 3467301000 (formerly S.A. reg. no. 16836/06/B/88/06);2 * * * * 7

3. Moschopoulos, Nikiforos is a Greek national, residing at

4. Rigas, Matthaios is a Greek national, residing at|

5. Topouzoglou, Efslathios is a Greek national, residing at

6. Vgenopoulos, Andreas is a Greek national, residing at,

7, Bakatsclos, Alexandres is a Greek national, residing at |

' Exhib it C -L
1 Cer tificate o f regis tration o f Marfin  Investment Group Holdings S A ., 9 A pri l 2013 (E xh ibi t C -2 A )
1 C iv il reg istry certificate,  19 July  2013 (w ith  English translation) (Exh ib it C-9.A).
J C iv il reg istry certificate,  3 July 1995 (w ith  English translation o f extract) (Ex hib it C-10.A).
’  C iv il reg istry certificate,  30 August 2013 (w ith  English translation) (E xh ib it C -l  1 A) .
* C iv il reg istry cert ificate, 18 July 2006 (w ith  Eng lish translat ion) (Exh ib it C-8 .A) . Mr . Vgcnopoulos passed away
during the pendency o f these proceedings (See, C laimants’ Email to the Tribunal, 7 November 2016).
7 C iv il reg istry cert ificate, 23 July 2013 (w ith  Eng lish trans lation) (Exh ib it C-12.A). Mr, Bakatsclos passed away 
during the pendency o f these proceedings (See, Claimants’ Lette r to  the Tribunal, 17 October 2016).



8. Bakatselos, Georgios is a Greek national, residing at

9. Bakatselos, Nikolaos is a Greek national, residing

10. Bakatselou, Polytimi is a Greek national, residing at

11. Del fini Holdings Société Anonyme (“Delfini S.A.” ) is a company having its registered seat 
and headquarters at 8 Dodekanissou Str., 54626 Thessaloniki, Greece, and registered with 
the Registry of  Sociétés Anonymes under No. 15254/62/B87/0074 and General 
Commercial Registry under No. 057923904000;* 11

12. Thcocharaki, Anna-Maria is a Greek national, residing at

13. Theocharaki, Despina is a Greek national, residing at |

14. Theocharaki, Marina is a Greek national, residing at

15. Theocharakis, Nikolaos is a Greek national, residing at|

16. Theocharakis, Vasileios is a Greek national, residing at

17. Chevellas Cars and Machinery Commercial and Industrial Société Anonyme (“Chevellas 
S.A.”) is a company having its registered seat and headquarters at 76 Kifissou Ave., 12132

K C ivi l registry certificate, 23 July 2013 (with English translation) (Exh ibit C-14.A).
9 Civil  registry certificate, 23 July 2013 (w ith English translation) (Exhibit C-15.A).
"" C iv il registry certificate, 23 July 2013 (with  English translation) (Exh ibit C-13.A). The Bakatselos Claimants 
(Bakatselos, Georgios, Bakatsclos, Nikolas and Bakatsclou, Polytim i) are appearing on their own behalf and as 
testamentary successors to Bakatselos, Alexandras, who passed away in August 2016.
11 Certificate o f registration of Delf ini Holdings S.A., 24 July 2013 (Exhibit C-3.A.).
1 Civil registry certificate, 30 August 2013 (with  English translation) (Exhib it C-16.A).
13 C ivil  registry certificate, 30 August 2013 (w ith English translation) (Exh ibit C-17.A).
14 Civil  registry certificate, 30 August 2013 (w ith English translation) (Exhibit C-18.A).
15 Civi l registry certificate, 30 August 2013 (w ith English translation) (Exh ibit C-19.A).
,b Civi l registry certificate, 30 August 2013 (w ith English translation) (Exhib it C-20.A).
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Petisteri, Greece, and registered with the General Commercial Registry under No. 
001724101000 ;°

18. Lion Hellas Commercial and Industrial Société Anonyme (“Lion Hellas S.A.”) is a 
company having its registered scat and headquarters at 138-140 Kifissou Ave., 12131 
Peristeri, Greece, and registered with the Registry of  Sociétés Anonymes under No. 
16678/0l/B /88/109; IH

19. Nik I Theocharakis Société Anonyme, Commercial Touristic Construct ion and Industrial 
Car, Tyres and Parts Company (“Nik I Theocharakis S.A.”) is a company having its 
registered seat and headquarters at 169 Athinon Ave., 10447 Athens, Greece, and 
registered with the General Commercial Registry under No. 044315007000;19

and

20. Thcodomi Industrial Construction Société Anonyme (“Thcodomi S.A.”) is a company 
having its registered seat and headquarters at 138-140 Kifissou Ave., 12131 Peristeri, 
Greece, and registered with the General Commercial Registry under No. 121760101000,20

collectively referred to as “Claimants”.

21. Claimants are represented in this arbitration by their duly authorized attorneys and counsel 
mentioned at page (i) above.

RESPONDENT

22. Respondent is the Republic of Cyprus (“Cyprus” or “Respondent”).

23. Respondent is represented in this arbitration by its duly authorized attorneys and counsel 
mentioned at page (i) above.

24. Claimants and Respondent are joint ly referred to as the “Parties” and individually as a 
“Pariy”.

17 Certi ficate  o f  registration o f Chcvc llas S.A. , 2 September 20 [ 3 (Exh ibi t C -4.A.)
'* Announcement o f  registration  o f L ion Hellas SA m the Reg istry  o f Sociétés Anonymes (L im ite d Companies),  10 
February 1988, published in the Offi cial  Gazette o f 16 February 1988, and Announcement o f registra tion in  the 
Registry o f Sociétés Anonymes o f data o f Lio n Hellas SA, 16 July  2012, published in the O ffi cial  Gazette o f  20 Ju ly 
2012 (Ex hib it C-5 .A1 ).
■’  Certificate o f  regis tration o f Nik I Theocharakis SA, 30 August 2013 (Exh ibi t C -7.A ).
® Cer tifica te o f  registration o f Theodomi SA, 30 August  2013 (Exh ib it C-6.A )
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III. THE PARTIES’ REQUESTS FOR RELIEF

178. Claimants request that the Tribunal:

“(a) DECLARE that Cyprus has breached the Treaty;

(b) ORDER Cyprus to compensate the Claimants for its breaches of  the Treaty, in the 
aggregate principal amount of  €1,041,1 million, plus interest accruing from 26 October 
2011 to the date  of  full and effective payment o f compensation;

(c) ORDER Cyprus to compensa te MIG, in the amount of  €50 million, and Mr 
Vgcnopoulos,  in the amount o f €10 million, for the moral and reputational harm caused by 
Cyprus* breaches o f the Treaty,

(d) ORDER Cyprus to pay the costs incurred by MIG and Mr Vgenopoulos in defending 
against and responding to the proceedings and investigations instituted or preserved by 
Cyprus;

(e) ORDER Cyprus to make a formal and unqualified apology to Mr Vgenopoulos, MIG 
and MiG’s staff, for the unjustified, vexatious and oppressive proceedings, including 
decisions, orders and o ther acts of  the Cypriot courts and administrative authorities;

(f) ORDER Cyprus to pay all of  the costs and expenses of this arbitration, including the 
fees and expenses of  the Tribunal, the fees and expenses o f any experts appointed by the
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Tribunal and the Claimants, the fees and  expenses o f the Claimants’ legal representation 
in respect of  this arbitration, and any other costs o f this arbitration; and 

(g) AWARD such other reli ef as the Tribunal considers appropriate.’ '̂*

179. For its part, Respondent requests that the Tribunal render an award:

“(a) declaring that it lacks jurisdict ion to determine the  claims presented in the Claimants’ 
Request for Arbitra tion, Memorial and Reply;

(b) in the alte rnative, rejecting all o f the Claimants’ claims on the merits;

(c) in the further alternative, declaring that the Claimants have failed to prove any loss and 
are not entitled to any compensation or damages;

(d) directing the Claimants, on a joint  and several basis, to pay all costs o f and associated 
with this arbitration  including Cyprus’s attorneys' fees and expenses, exper ts’ fees and 
expenses, witnesses’ expenses, and the fees and expenses of  the Tribunal and the Centre, 
together with interest (including pre- and post-award interest)  on all such costs so awarded; 
and

(e) granting such other reli ef as the Tribunal considers appropriate."^

IV. THE FACTUAL BACKGROUND OF THE DISPUTE

180, The dispute concerns a series o f events surrounding the failure of  the second largest bank 
in Cyprus, Marfin Popular Bank.

A. Dramat is personae

181. Marfin Popular Bank Public Co. Ltd. (“Laiki”, the “Bank” or “MPB”) was one of  Cyprus’ 
two systemic banks and the second largest bank in the country. It was founded in 1901 as 
a local savings bank in Limassol, Cyprus. Laiki had a commercial presence i a Cyprus, the 
United Kingdom, Australia, Serbia and Greece. Before 4 December 2006-fl and after 28 
February 20 12,27 the Bank operated under the name Cyprus Popular Bank.

24 Reply,  at 387.
25 Rejoinder, at 547.
2<l Certi fica te o f Change on Name, 4 December ¿006 (E xh ib it C-0099). 
27 MPB, BoD Minu tes, 28 February  2012 (E xh ibi t C-0339) .
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182. MIG is an international investment holding company incorporated in Greece, with 
headquarters in Athens and listed on the Athens Stock Exchange. Before 18 April 2007, 
MIG was named Marfin  Financial Group Holdings (“MFG”).28

183. Marfin Egnatia Bank (“MEB”) was the result of  a merger between Egnatia Bank, Marfin 
Bank and Laiki Hellas. MEB was Laiki’s Greek subsidiary until 31 March 2011. From 1 
April 2011, MEB became a branch of Laiki in Greece.

184. The Dubai Financial Group (“DFG”) was the majority shareholder in Laiki with an 18.69% 
stake in the Bank as of 24 March 2011 ? 9

185. The CBC is the Cypriot independent regulatory body responsible for the supervision and 
licensing of  banks.30

186. The Cyprus Securities and Exchange Commission (“CySEC”) is the Cypriot authority 
empowered to exercise effective supervision so as to ensure investor protection and the 
healthy development of  the securities market .31

187. The Bank of Cyprus (the “BoC”) was one of  Cyprus’ two systemic banks and the largest 
bank in the country.

188. Andreas Vgenopoulos was the Non-Executive Chairman of Laiki’s Board of  Directors 
from February 2010 until November 2011. At all times relevant to this arbitration, Mr. 
Vgenopoulos was the Chairman o f the Board of MIG.32

189. Efthimios Bouloutas was the C hief Executive Officer o f Laiki between 14 February 2008 
and 5 December 2011. Since 10 January 2012, Mr. Bouloutas has been the Chief Executive 
Officer of MIG.33

190. Athanasios Orphanides was the Governor o f the CBC from May 2007 until May 2012.

191. Panicos Demetriades was the Governor of the CBC beginning in May 2012.

192. Demctris Christofias was the President o f Cyprus during the period 2008-2013.

2S MIG, Annual Report, 2007 (Exhibit  C-0101).
29 MPB, Annual Report, 2010 (Exhibit C-0166).
30 CBC Laws o f 2002-2007 (Exhibit CL-0143).
31 Law Regulating the Structure, Responsibil ities, Powers, Organisation of  the Securities and Exchange Commiss ion 
and othe r related issues, 2009-2015 (Exhibit RL-0091).
32 Vgenopoulos First Witness Statement, at 1.
33 Bouloutas First Witness Statement, at 1.
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193. Nikos Anastasiadcs  has been the President o f Cyprus since 28 February 2013.

194. Kikis Kazamias was Minister of  Finance o f Cyprus during the period August 2011-March 
2012.

195. Vassos Shiarly was the Minister of  Finance of  Cyprus during the period March 2012- 
February 2013.

  ■
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V. APPLICABLE LEGAL FRAMEWORK

511. The Tribunal considers it useful, before any presentation of  the Parties’ respective 
positions, to quote below the legal provisions invoked by the Parties and which arc relevant 
to the Tribunal’s analysis.

512. The Preamble to the ICSID Convention reads in relevant part as follows:

“B ear ing  in mind the possibility that from time to time disputes may arise in connection 
with such investment between Contracting States and nationals o f other Contracting Stales,

Recognizing that while such disputes would usually be subject to national legal processes, 
international methods o f settlement may be appropr iate in certain cases;

Attachin g pa rti cu lar im portance to the availability of  facilities for international 
conciliation or arbit ration to which Contracting States and nationals of  other Contract ing 
States may submit such disputes if  they so desire;

[... ]

Recognizing that mutual consent by the parties to submit such disputes to conciliat ion or 
to arbitration through such facilities constitutes a binding agreement which requires in 
particu lar that due consideration be given to any recommendation of  conciliators, and that 
any arbit ral award be  complied with” .

513. Article 25(1) of  the ICSID Convention, which is found within Chapter II entitled 
“Jurisdiction o f the Centre”, provides in relevant part:
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“(1) The jurisdiction of  the Centre shall extend to any legal dispute arising directly  out o f 
an investment, between a Contracting State (or any constituent  subdivision or agency of  a 
Contracting State designated to the Centre by that State) and a national of  another 
Contracting Siate, which the parties to the dispute consent in writing to submit to the 
Centre. When the parties have given their consent, no party may withdraw its consent 
unilaterally.”

514. Article 42(1) of the ICSID Convention, which is found within Chapter IV, Section 3 
entitled “Powers and Functions of the Tribunal”, provides:

“The Tribunal shall decide a dispute in accordance with such rules  of law as may be agreed 
by the parties, In the absence of  such agreement, the Tribunal shall apply the law o f the 
Contracting Siate party to the dispute (including its rules on the conflict o f laws) and such 
rules of  international law as may be applicable”.

515. Article 53(1) o f the ICSID Convention, in Chapter V, Section 6 entitled “Recognition and 
Enforcement of the Award” provides:

“The award shall be binding on the parties and shall not be subject  to any appeal or to any 
other remedy except those provided for  in (his Convention. Each party shall abide by and 
comply with the terms o f the award except to the extent that enforcement shall have been 
stayed pursuant to the relevant provisions o f this Convention.”

516. Article 54( 1) of the ICSID Convention reads:

“Each Contracting State shall recognize an award rendered pursuant to this Convention as 
binding and enforce the pecuniary obligations imposed by that award within its territories 
as if it were a final judgment of  a court in that State. A Contracting State with a federal 
constitution may enforce such an award in or through its federal courts and may provide 
that such courts shall treat the award as if it were a final judgment  of  the courts of  a 
constituent state.”

517. Article 1 of  the BIT (“Definitions”) reads:

“For the purposes of this Agreement:
1. “Investment” means every kind of  asse t and in particular, though not exclusively, 
includes:

a) movable and immovable property and any other property rights such as mortgages, liens 
or pledges,

b) shares in and s tock and debentures o f a company and any o ther form of participation in 
a company,

c) claims to money or any other contractual claim having f inancial value,

d) intellectual property rights, goodwill, technological processes and know how,
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e) business concessions conferred  by law or under contract, including concessions to 
explore, cultivate, extract or exploit natural resources,

f) goods, which on the basis o f a financial lease are placed at the disposal o f a lessee in the 
territory o f the Contracting Party in accordance with the latter’s laws and regulations.

2. “Returns”  means the amount yielded by an investment and in particular, though not 
exclusively, includes profit, in terest, capital gains, dividends, goodwill, royalties and other 
fees.

3. “Investor” shall comprise with regard to either Contract ing Party:

a) natural persons having the national ity o f that Contracting Party in accordance with its 
law,

b) legal persons constituted in accordance with the law of that Contracting Party and having 
their seat wi thin its territory.

4. “Territory” means in respect of  either Contracting Party, the territory under its 
sovereignty as well as the territorial  sea and submarine areas, over which that Contracting 
Party exercises, in conformity with international law, sovereign rights or jurisdiction .”

518. Article 2 o f the Treaty (“Promotion and Protection o f Investments”) reads:

“ 1. Each Contracting Party promotes in its territory, investments by investors of  the other 
Contracting Party and admits such investments in accordance with its legislation and its 
policy regarding foreign investments.

2. Investments by investors of  a Contracting Par ty in the territory of the other Contracting 
Party shall at all times be accorded fair and equitable treatment and full protection and 
security. Each Contracting Party shall ensure that the management, maintenance, use, 
enjoyment or d isposal, in its territory, of  investments by investors of  the other  Contracting 
Party, are not impeded in any way by  unjustifiable or discriminatory measures.

3. A possible  change in the form in which the investments have been made does not affect 
their substance as investments, provided that such a change does not contradict the laws, 
regulations and the policy regarding foreign investments o f the relevant Contracting Party.

4. Returns from investments and, in cases of  approved re-investments, the income ensuing 
therefrom enjoy the same protection as initial investments .”

519. Article 3 of the Treaty (“Most Favoured Nation and National Treatment Provisions”) 
stipulates:

“ 1. Neither Contracting Party shall subject investments in its territory owned in whole or 
in part by investors of the other Contracting Party to treatment less favourable than that 
which it accords to investments of  its own investors or  to investments o f investors of  any 
third State.
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2. Neither Contracting Party shall subject investors of  the other Contracting Party, as 
regards their activity in connection with investments in its territory, to treatment less 
favourable than that which it accords to its own investors o r to investors o f any third State.

3. Such treatment shall not relate to privileges or advantages which either  Contracting Party 
accords to investors of any third State:

a) on account of  its membership of, or associat ion with, a  customs or economic union, a 
common market, a free trade area or similar institutions.

b) on the basis of  any double taxation agreement or other agreements regarding matters o f 
taxation.

4. Each Contracting Party has the right to maintain, in accordance with its laws, regulations 
and its policy  regarding foreign investments, exceptions from the national treatment of  
paragraphs 1 and 2 o f this Article,”

520. Article 4 of the Treaty (“ Expropriation”) provides:

‘ Investments by investors of either Contracting Party shall not be expropriated, 
nationalised, or subjected to any other measure which would be tantamount to 
expropriation or nationalisation in the territory of the other Contracting Party except under 
the following conditions:

a) the measures arc taken in the public interest and under due process o f law,

b) the measures are clear and non-discriminatory,

c) the measures  are accompanied by provisions  for the payment o f prompt, adequate and 
effective compensation. Such compensation shall be equivalent to the market value o f the 
investment affected immediately before the date on which the measures, mentioned in this 
paragraph, were taken or made publicly known.

Compensation shall be paid immediately after the completion of  legal procedure for 
expropriation and shall be transferred in freely convertible currency. If the Contracting 
Party delays payment o f compensation, it is liable to pay interest calculated on the basis of 
the 6-month London Interbank Offered Rate for the relevant currency. The extent of 
compensation is subject to review under due process  o f law.”

521. Article 9 o f the Treaty (“Settlement of  dispute between an Investor and a Host Stale”) 
reads:

“ I. Any dispute between a Contracting Party and an investor of the other Contracting Party 
concerning investments or the expropriation or nationalization of  an investment shall, as 
far as possible, be settled by the disputing parties in an amicable way.

2. If  such dispute cannot be settled within six months from the date cither party  requested 
amicable settlement, the investor concerned may submit the dispute cither:
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- to the competent Court o f the Contracting Party, or
- to the “International Centre for the Settlement of  Investment Disputes” which was 
founded by the “ Convention  on the Settlement o f Investment Disputes between States and 
National [sic] of other States, opened for signature on March 18 1965 [sic].

With this Agreement, the Contracting Parties declare that they accept this arbitration 
procedure.

3. The arbitral award is binding and not subject to recourse other than what is provided for 
in the aforementioned  convention. The award is to be enforced in accordance with national 
law.

4. During the arbitration o r the enforcement  procedure, the Contracting Party involved in 
the dispute shall not raise the objection that the investor o f the other Contracting Party has 
received compensation under an insurance contract in respect  of  all or part of  the damage.”

522. Article 59 o f the Vienna Convention on the Law o f Treaties (the “VCLT”) reads:

“ 1. A t reaty shall be considered as terminated if atl the parties to it conclude a later treaty 
relating to the same subject-mat ter and:

(a) It appears from the late r treaty or is otherwise established that the parties intended that 
the matter should by governed by that treaty; or

(b) The provisions of  the late r treaty are so far incompatible with those of  the earlier one 
that the two treaties are not capable of being applied at the same time.

2. The earl ier trea ty shall be considered as only suspended in operation if it appears from 
the later treaty or is otherwise established that such was the intention of  the parties.” 
[emphasis added]

523. Article 30 o f the VCLT provides:

“ 1. Subject to Article 103 o f the Charte r of the United Nations, the rights and obligations 
of  State parties to successive treaties relating  to the same subiect-matter shall be determined 
in accordance with the following paragraphs.

2. When a treaty specifies that it is subject to, or that it is not to be considered as 
incompatible with, an earl ier or later treaty, the provisions o f that other treaty prevail.

3. When all parties to the earlier treaty are parties also to the later treaty but the earl ier 
treaty is not terminated or suspended in operation under article  59, the earlier treaty applies 
only to the ex tent that its provisions are compatible with those of  the later treaty.

4. When the parties to the later treaty do not include all the parties to the earlier  one:

(a) as between States parties to both treaties the same rule applies as in paragraph 3;
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(b) as between a State party to both treaties and a State party to only one of  the treaties, the 
treaty  to which both States arc part ies governs their mutual rights and obligations.

5. Paragraph 4 is without prejudice to article  41, or to any question of  the termination or 
suspension of  the operation of  a treaty under article 60 or to any question of responsibility 
which may arise for a Stale from the conclusion or application of  a treaty the provisions of  
which are incompatible with its obliga tions towards another State under another treaty.” 
[emphasis added]

VI. JURISDICTION

I I I



C. The Tribunal’s analysis

576 . Before exam ining  wh eth er the  jur isd ict ion al conditio ns  included in the  Treaty and the 
ICS ID Convent ion  are sat isf ied , the Tribunal wil l firs t ana lyze wh eth er Re spondent’s 
ju ris dic tio na l objec tions  ha ve  any  merit .

1. Objection No. 1: Whether the Tribunal Lacks Jurisdiction because the BIT has been
Terminated or Superseded bv Later EU Treaties

577. The Tribunal has  taken not e o f the  P art ies ’ a rgu me nts  pu t forw ard in f avor  o f uph old ing  or  
denying  j ur isd ict ion as a result  o f  the  suc cession in tim e between the  BIT and the EU 
trea ties . The Tribu nal has noted  in pa rticular  the Pa rti es ’ help ful sub missions conce rning 
the impac t o f  the C JE U’s jud gm en t in Aclunea  on  the que stio n o f ju ris dic tio n.

578. At  the outset,  the  T ribuna l dis mi sse s Cl aim an ts’ arg um ent pursu ant to wh ich  Respo ndent  
is estopped  from  raising this  ob jec tion due  to its decis ion  to permi t Laik i to invoke  the 
sam e Treaty in the arb itra tion aga ins t Greece. T he  Tr ibunal  is o f the view  that  Resp ondent’s 
jur isd ict ion al objec tion rai ses  important issu es o f publi c internatio nal  law that may not  
pro perly  be waived . Fur ther, pu rsu an t t o ICSID Arbit rat ion  Rule 4 1(2),  the Tribunal  may 
on its own  ini tia tive exa mine the  que stio n o f i ts own j uri sd ict ion , inc lud ing  wh eth er the 
BIT has been terminat ed or  superse ded by later  EU trea ties .

579.  Havin g care ful ly conside red  the  Par tie s’ arg um ent s and the ev idence  be fore it, the Tr ibunal  
has  reache d the  conclusion tha t Re spondent’s ju ris dict iona l objec tion mu st be dismissed. 
The Tribun al wil l exp lain its findin g in m ore  detai l in the p aragra phs below.

580. The Par ties  ap pe ar  to agree tha t the  Achntea judg men t is not str ict ly bin din g upon this  
Tr ibu na l.43 9 As  co rre ctly p oin ted  out  by  Cla imant s, the  Tribun al is ca lled  upon to  apply the 
pro vis ion s o f the  Treaty and  cus tom ary  intern ational law in orde r to determ ine  if  
Respo ndent  has breach ed its intern atio nal  ob ligations. The Tr ibun al ’s reason ing  and  
dec isio n in this  A ward are  in fact  ba sed  on the BIT and  ap plicab le pri nc ipl es  o f cus tom ary  
internatio nal  law. In rea ching it s u ltim ate  c onclu sions,  the Trib una l has  n ot exa mined  and, 
more impor tan tly,  has not  appli ed  princi ple s o f  EU law. The Tr ibu nal nev erthel ess  
obs erves that , pursua nt to A rtic le 42(1)  o f the ICS ID Convent ion , s eco nd sentence , the law 
of Cyprus and  p ublic  intern atio nal  law are  bo th appli cable  to  this dispute.

w C-Aeh, at 13; R-Ach, at 33.
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581. The Tribunal further observes  that the CJEU based its judgment exclusively on EU law. 
The CJEU did not examine the issues of  the intra-EU BITs’ possible termination or 
inapplicability as a result o f the application of  rules of  international law. These analyses 
are to be carried out on the basis o f the facts o f each individual case, by arbitral tribunals 
seized with claims for breaches o f these treaties.

582. In the case before the Tribunal, it is not disputed by the Parties that the Treaty has not been 
terminated by Greece or Cyprus pursuant to Article 12 o f the Treaty, As o f the date of the 
present Award, neither Contracting Party to the BIT has notified the other of  its intent to 
be freed from its obligations thereunder.

583. Instead, Respondent focuses its jurisdictional objection on the question of  the application 
of  successive treaties in time. In so doing, Respondent argues that either the BIT has been 
terminated pursuant to the terms o f Article 59 o f the VCLT, or that the arbitration clause 
included in Article 9(2) o f the Treaty has been displaced by the TFEU pursuant to Article 
30 of  the VCLT. Both Claimants and Respondent agree that  it is these provisions of  the 
VCLT that will provide the answer to the question of  whether the Treaty and/or the 
arbitration clause still produce effects and whether the Tribunal still has jurisd iction ,440

584. The Tribunal finds that neither Article 59, nor Article 30 o f the VCLT applies in this case.

585. The Tribunal notes that both Article 59 and Article 30 of the VCLT apply only when the 
iwo successive treaties (in this case, the BIT and the EU treaties) relate to the “same 
subject-matter” ,

586. The Parties debate whether this condition is satisfied in connection with the Treaty and the 
TFEU, as modified by the Treaty of  Lisbon. Claimants contend that the condition can only 
be satisfied if the overall objective o f the successive treaties is identical and if  the treaties 
share a degree of  general compatibility, while Respondent is of  the view that such a 
definition is too narrow and that the Tribunal should instead determine whether there is 
any operational or purposive conflict between the treaties. In particular, Respondent 
considers that the test is met if  either (i) certain facts attract the application of  both treaties 
or (ii) the treaty provisions cannot be applied together without  offending a provision or the 
object and purpose of one o f the treaties.

587. The Tribunal, similarly to the EURAM v. Slovakia tribunal,441 considers that a good faith 
interpretation of  Articles 59 and 30 of  the VCLT, in accordance with the ordinary meaning

C-A ch,  at 6; R-Ach, at 24.
European American  Investment Ban k AG  (Austr ia) v Slovak Republic (PCA  Case No. 2010-17), Award on 

Jurisdict ion,  22 October 2012 (Ex hib it RL-0190) (“ EU RA M v. Slovakia” )
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of  the terms employed, seen in their context and in light of  the object and purpose of the 
VCLT, docs not support the conclusion that two successive treaties deal with the same 
subject-matter if they may apply simultaneously to the same set of  facts. Two different 
treaties (for instance, a treaty on trade and a treaty on labor rights) may apply 
simultaneously to the same set of facts without them having the same subject matter. 
Further, i f two treaties have the same goal (for instance, reducing atmospheric pollution) 
but approach the achievement of  that goal from two different perspectives (for instance, by 
banning the use of certain types of fuels and by regulating the use of fertilizers), the treaties 
do not have the same subject-matter. The Tribunal also considers that Respondent conflates 
the question of  whether treaties have the same subject-matter with the question of  whether 
treaties are compatible with each other. For purposes of  an analysis  under Articles 59 and 
30 of  the VCLT, these are distinct inquiries  and the question of compatibility only arises i f 
and when it has been determined that the treaties have the same subject-matter. This 
Tribunal agrees wi th the EURAM  v. Slovakia tribunal that the subject-matter of  a treaty 
refers to the issues with which its constituent provisions deal, its topic or substance.442

588. Turning now to the question of whether the Treaty and the EU treaties have the same 
subject-matter, the Tribunal finds that they  do not. Moreover, the Tribunal sees no reason 
to depart from consistent case law finding that intra-EU BITs and the EU treaties deal with 
different subject matters.443

589. The Tribunal, similarly to the Oostergetel v. Slovakia and EURA M v. Slovakia tribunals, 
considers that the EU treaties’ objective is to create a common market between the Member 
States, whereas the objective of  BITs (including the Treaty) is to provide for specific 
guarantees in order to encourage the international flows of  investment into particular 
States. Further, the Tribunal  is not persuaded that the substantive  protections afforded to a 
foreign investor under the Treaty are comparable or o f the same nature as those offered 
under the EU treaties. As the Eureko v. Slovakia tribunal concluded, the protections 
afforded by BITs under the FET standard arc not exhausted by the existing EU law 
provisions prohibiting discrimination. Further, the Tribunal is not persuaded that the 
Trea ty’s FET standard is coextensive with the fundamental EU freedoms or that EU law 
specifically forbids trea tment that is not fair and equitable. In any event, Respondent has 
not carried its burden o f making this demonstration. Further, while EU law may condition 
expropriatory takings to public interest and fair compensation requirements, Respondent 
has not established that it offers comparable protections to those available under the Treaty 
in the case of indirect expropriations, or that it applies to “every kind of asset”. In any 
event, the Tribunal is not convinced that the relevant provisions of EU law guaranteeing

442 W., at 172.
443 See, Eureko v. Slovakia, at 247-263; Eastern Sugar v. The Czech Republic, at 159-164; Oostergetel v. Slovakia 
Decision on Jurisdict ion, at  74-79, EURAM v Slovakia, at 178-184
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the fun dam ental freedoms or prohibi ting dis crimination have the sam e top ic or  subs tance 
as the sub sta ntive  pro tec tions off ere d under the  Treat y.44 4 Their  poten tia l sim ultane ous 
app lica tion to  t he  sam e se t o f fac ts is no t, as d em onstrate d above, conc lus ive  pr oo f that  the 
BIT  and  the EU t reaties  have  the same  subject matter .

590. Further , the Tribunal is not per sua ded that  this conclu sio n is affected  by  the  entry in to f orce  
o f the Tre aty  o f  Lisbon and , w ith  i t, the  extension o f the  E uropean U ni on 's comp etence to  
cov er FDI.  Th e Trib una l docs not que stio n the European  Un ion ’s cap aci ty to en ter  into  
inte rnation al trade agreement s in its ow n nam e, as it has don e in the cas e o f  the CETA  o r 
the mo re recent  trade agree me nts  concluded with Singap ore  and Vie tnam.  Ho wever , the 
Trib una l understand s tha t this  comp etence ex ten ds  to the con clu sion o f agreem ent s 
between the E uro pea n Union as a w hole and third States. In oth er w ord s, this com pet enc e 
does not  appear to con cern intra-EU inv estments , where  the rules  o f  the Inte rnal  Market  
con tinu e to govern. The Tribunal  the refore  does not conside r that  the en try  into  force of 
the Treat y o f  Lisbon p roduced the result  that the EU treatie s and, in p art icu lar , the  TFEU , 
have  the sam e subje ct-ma tte r as  intra-E U BIT s m ore  generally , or t he  Tr ea ty in p arti cular.

591. Conse que ntly , the  Tribunal finds tha t, since the Trea ty and the EU t rea ties do n ot have the 
sam e sub jec t-m atter,  nei the r Ar tic le 59, nor  Ar tic le 30 o f the VC LT  apply  to this case. 
Re spondent’s argum ent s per tainin g to  the  all eged inte nt o f Cyprus and  Gr eece to  term ina te 
the BIT , or  to the  purporte d incom pat ibi lity  betw een  the Treaty a nd its va rio us  p rov isio ns 
and EU law, do n ut thus requir e furt he r examination by the  Tr ibunal .

592. The Tribunal  rec all s in this  conte xt tha t its ju ris dict ion der ives not  only from  the T rea ty,  
but  also from the ICSID Co nvent ion . It is thu s the  Tr ibu na l’s du ty to giv e effect  to this  
legal  instrument  and , in p art icu lar,  to  one  o f its co rne rstone p rincip les  es tab lished in Art icle  
25(1 ), second  sen tenc e: “[wjhen the par ties  hav e given the ir con sen t, no party  may 
withdraw tha t conse nt un ila terally” . Th is pri nc ipl e is also  refe rred  to in the  Repor t o f the 
Execut ive  Directo rs:

11. The present Convention would offer international methods of  settlement designed to 
take account of  the special characteristics of the disputes covered, as well as  of the parties 
to whom it would apply. It would provide facilities for conciliation and arbitration by 
specially qualified persons o f independent judgment carried out according to rules known 
and accepted in advance by the parties concerned. In particular, it would ensure that once 
a government QJ investor had given consent to conciliation or arbitration under the auspices
of  the Centre, such consent could  not be unilaterally withdrawn.

[■•]

See, Eureko v. Slovakia, at 250-262.
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23. Consent of the parties is the cornerstone of  the jurisdiction o f the Centre. Consent to 
jurisd iction  must be in writing and once given cannot be withdrawn unilaterally (Article 
25( 1)).” [emphasis added]

593.  In the case o f R esp onden t, conse nt to arb itra tion under the ICSID Convention was  given 
throug h its offer  to arb itra te disputes wi th Greek investo rs inc lud ed in Articl e 9 o f the 
Tre aty . Th is sta nding  o ffe r to  arbi tra te implie s n ot only C yp rus’ w illi ngnes s to take par t in 
arb itra l proceedin gs u nder the aus pices o f the ICS ID Convent ion , but  al so its comm itm ent  
to give  eff ect to any ensuing  a ward as if  it w ere  a fina l judg men t o f its nationa l cou rts,  as 
per  Ar tic les  53( 1) and 54( 1) of  the  Convent ion . Fur ther, p ursuan t to  the  una mbigu ous te rms 
o f the ICSID Co nv en tio n’s Ar tic le 25(1), once this  conse nt has been giv en and has been 
acc ept ed by an investor throug h the ini tiat ion  o f arb itra l pro cee din gs,  this  co nsent may  not 
be wi thd raw n un ila terally by Respo ndent , pa rticular ly by  implicat ion . The Tri bunal 
con siders  tha t the princ iple o f legal cer tainty  e nti tles investors  to leg itim ate ly rely upo n a 
State ’s writt en  consen t to arb itra te disputes as lon g as that conse nt has  no t been wi thd raw n 
through the  p rope r proc edure s inc luded in the  underl yin g trea ty.

594.  The T ribunal notes  in this  re gard tha t Artic le 12 of the Treat y est ablishes a  clear proce dure 
tha t G ree ce and  Cyprus m ust follo w if  they wan t to be release d from  their  obl iga tions under 
the BIT. Ar tic le 65 o f the  V CL T like wise sets  u p a pro ced ure  i f a p arty to a t rea ty invoke s 
“a gro und for impeach ing  the  va lid ity  of a treaty , terminating it, wi thd raw ing  from  it or 
sus pend ing  its opera tion” . In the  view of th e Tribunal, these pro vis ion s cle arly establ ish  
tha t, if  se eking  to be rel eas ed from  the ir BIT  obligations, both Cypru s and  Gre ece  must 
fol low  speci fic  pro ced ure s tha t are intend ed to ens ure  comp liance with the  princi ple  o f 
legal  cer tainty . There  can  be no imp lied  termination or inv alidat ion  o f the Treat y to the 
de trime nt o f inves tors  w ho  l egi tim ate ly reli ed upon the T reaty’s pro tec tions.

595.  Respo ndent  refe rs to the Eiueko  v. Slo vak ia  award  as sup port for its con ten tion that , 
fol low ing  the en try  into  forc e o f the EU treaties and, now , the issu anc e o f the Achmea  
judg me nt,  the  arb itra tion  clause  in the Tre aty  mu st be deem ed to hav e been  displa ced  by 
EU law pursu an t to Ar tic le 30(3) o f the VCLT. The Tribu nal  can not end orse this  
conclusion. As me ntioned abo ve,  Articl e 30 o f the  VC LT doe s not app ly in the presen t 
case , s inc e the T rea ty and the EU trea ties  do  not have the s ame subject -matter.  Fur ther , t he 
sec tion o f the Eurek o v. Slovak ia  award  ci ted  by  Resp onden t contains an obs erv ation m ade  
by tha t trib una l obiter.  In oth er words, it doe s not fonn  par t o f that tri bu na l’s rea son ing  
and, in any eve nt, that  r eas on ing  is not  b ind ing  u pon  this  Tribuna l.

596. The Tr ibu nal has  take n no te o f th e Pa rti es ’ arg um ent s with  respect to the  difficult ies  tha t 
may a rise  i f and  when  th is Aw ard  is pre sen ted  for e nfo rce ment. It m ay well be cor rec t that  
the enfor ceme nt o f the p res ent Award will  g ive ri se to prob lem s in the terr itor ies  o f the EU 
Mem ber State s. How ever, the j urisdic tion  o f this  Tr ibunal  is not determ ine d by the var ious

130

 



nat ion al rule s gover nin g the en for ceab ili ty o f arb itra l award s, bu t by this Tr ea ty  and  
internatio nal  law. It wil l be up to t he  co urt s a t th e en forcem ent  sta ge  to draw  the  necess ary  
consequences from the Achmea  judg men t and the ir nat ional laws with respec t to the 
en for ceabilit y o f this  Aw ard.

597. Fo r the reaso ns iden tified a bov e, the Tribunal find s that the T rea ty r em ain s in fo rce and  the 
arb itra tion clau se included in Ar tic le 9 o f the  Treaty continues  to be  applica ble . T herefore , 
Re sp on de nt ’s jur isd ict ion al objec tion is here by  dismissed .

2. Objection No. 2: The Tribunal Lacks Jurisdiction over Cla imants’ Investment that is
Domestic to Greece

598. Af ter  having ca refully  exam ined the  P ar tie s’ s ubmissio ns on this point , the  Tr ibu nal  finds  
tha t R esponden t’s ob jec tion lacks leg al merit.

599. The Tribunal  note s that  Respo nde nt does no t d ispute  that Cl aim an ts’ owner ship o f  shares 
in La iki,  a  bank w ith its seat in C yprus , is a protect ed investment und er  the T rea ty pursu ant 
to Ar tic le l( l) b) (“e ver y kind o f  as set and  in particula r .. . b) share s in and  sto ck  and 
debentu res  o f a co mp any and  an y o th er  fo rm o f par ticipat ion  in a comp any”). Respo ndent  
does not  app ear  to dispute,  moreo ver , tha t the location o f L aik i’s sea t in Cyp rus sat isfi es 
the  te rri tor ial ity  co ndi tion  include d in Artic les  2 thro ugh  4 o f  the Trea ty.

600. W ha t R esp onden t is arguing  is tha t the  s atis fac tion o f these cond itions is n ot sufficie nt to 
gran t the Trib una l juris dic tio n ov er  some  of the claims ma de by Claim ant s. In 
Re spon dent’s view, the Trib una l also  needs to ver ify  the locatio n o f Cl aiman ts’ 
inv estments  and only uph old  ju risdic tio n over those investments  that  were  not  located in 
Gre ece .

601. The T ribuna l finds  no support  in the Tr ea ty  fo r Re spondent’s inte rpreta tion . Re spondent is 
confl ati ng  Claim an ts’ investment (th eir  shares in Laiki, a Cy pri ot bank) wi th the 
inv estments  made b y Laiki itself . In this  re spect, Art icles 2 through 4 o f the Treat y r efe r to 
“ inv estments” as that  term  is d efined in Ar ticl e 1(1) o f the BIT  “ in [the  hos t St ate’s] 
ter ritory ” (Ar ticl e 2 (1)), to “inve stm ent s .. . in t he territo ry o f  the o ther  Co ntr act ing  P arty” 
(Artic le 2 (2)), “inve stm ents in its ter ritory ” (A rtic le 3 (1) and (2))  and  to “[ ¡Inves tments by 
inv estors  of  e ither Contract ing  Pa rty  .. . in the territo ry o f the othe r Contract ing  Party” 
(Artic le 4). In other words , pursu ant to the exp ress terms  o f  the  Treaty,  it is the 
“in ves tment ” its elf  that must be located in the  terri tory  o f Cy pru s, i.e., the  s hares mu st be 
in a co mp any w ith  its s eat  in Cyp rus . The Treat y does  no t requ ire  that  L aik i’s investments  
also  b e loca ted in Cyprus.
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602. The Tribunal recalls in this context that, pursuant to a well-established principle of  
international law, shareholders are distinct from the companies in which they hold shares. 
As a corollary, shareholders do not have rights over  a company’s assets. In other words, 
the fact that Laiki invested in States other than Cyprus is irrelevant for purposes o f this 
Tribunal’s jurisdiction, as Laiki’s shareholders are not deemed thereby to have invested 
outside the territory o f Cyprus.

603. For these reasons, the Tribunal hereby dismisses Respondent’s jurisdictional objection.

§

604. Having dismissed Respondent’s jurisdictional objections, the Tribunal will analyze below 
whether the jurisdictional conditions included m the ICSID Convention and the Treaty arc 
satisfied.

605. The Tribunal recalls that, pursuant to Article 25(1) o f the ICSID Convention:

“(1) The jurisdiction o f the Centre shall extend to any legal dispute arising di rectly out of  
an investment, between a Contrac ting State (or any constituent subdivision or agency o f a 
Contracting State designated to the Centre by that State) and a national of  another 
Contracting State, which the parties to the dispute consent in writing to submit to the 
Centre. When the parties have given their consent, no party may withdraw its consent 
unilaterally.”

606. First, the Tribunal finds that the present dispute is a “legal dispute”, as per Article 25( 1) of 
the ICSID Convention. Claimants are alleging, and Respondent is disputing, that Cyprus 
breached several provisions o f the Treaty and international law and should pay damages as 
a result.

607. Second, the Tribunal notes that the dispute opposes Cyprus, a Contracting State to both the 
ICSID Convention and the Treaty, and Claimants, nationals of Greece, another Contracting 
State to the ICSID Convention and the Treaty.

608. In this respect, the Tribunal observes that Article 1(3) o f the Treaty defines “investors” as:

“3. ‘Investor’ shall comprise with regard to cither Contracting Party:

a) natural persons having the nationality of  that Contracting Party in accordance with its 
law,

b) legal persons constituted in accordance with the law of that Contracting Party and having 
their seat wi thin its territory.”
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609. Art ide 25(2) of  the ICSID Convention provides:

“(2) ‘National o f another Contracting State ’ means:

(a) any natural person who had the nationality of a Contracting State other than the 
State party to the dispute on the date on which the parties consented to submit such 
dispute to concil iation or arbitration as wel l as on the date on which the request 
was registered pursuant to paragraph (3) o f Article 28 or paragraph (3) of  Article 
36, but does  not include any person who on e ither  date also had the nationali ty of  
the Contracting State party  to the dispute; and

(b) any juridical person which had the nationality  of  a Contracting State other than the 
State party to the dispute on the date on which the parties consented to submit such 
dispute to conciliation or arbitration and any juridical person which had the 
nationality of  the Contracting State party to the dispute on that date and which, 
because of  foreign control, the part ies have agreed should be treated as a  national 
of  another Contracting State for the purposes of  this Convention.”

610. Six of  the Claimants (MIG, Delfini S.A., Chevellas S.A., Lion Hellas S.A., Nik I 
Theocharakis S.A. and Thcodomi S.A.) arc legal persons constituted in Greece and with 
their seat located in Greece. They therefore meet the requirements of  Article 1 (3)b) of  the 
Treaty.

611. In addition, these Claimants meet the requirements of  Article  25(2)(b) of  the ICSID 
Convention:

-  MIG was constituted in Greece 10 March 1988 and remained incorporated in 
Greece on 9 September 2013, the date of  the filing of  the Request for Arbitration 
(“the date on which the parties consented to submit such dispute to ... 
arbitration”);445

— Delfini S.A. was constituted in Greece in 1987 and remained incorporated in 
Greece on the date o f the filing of  the Request for Arbitration;446

-  Chcvellas S.A. was constituted in Greece in 1994 and remained incorporated in 
Greece on the date o f the filing of  the Request for Arbitration;447

— Lion Hellas S.A. was constituted in Greece on 12 February 1988 and remained 
incorporated in Greece on the date of  the filing o f the Request fur Arbitration;44*

4JS Cer tifica te o f registration o f Ma rfin Investment Group Holdings S .A., 9 A pri l 20 !3  (Ex hib it C-2. A).
J4|f> Cer tifica te o f registration o f Dcl fim  Holdings S.A , 24 July 2013 (Ex hibi t C -3.A ).
447  Cer tificate o f registration o f Chevellas S.A. , 2 September 2013 (Ex hibi t C -4.A ),
448 Announcement o f regis tration o f Lion  Hellas SA in the Regis try o f Sociétés Anonymes (L im ite d Companies), 10 
February 1988, published in the Offi ciai  Gazette o f 16 February 1988, and Announcement o f registraiion in the 
Reg istry  o f Sociétés Anonymes o f data o f Lion  Hellas SA, 16 Ju ly 2012, published in the Offi cial  Gazette o f 20 July  
2012 (Exh ibit C -5.A1).
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-  Nik I Theocharakis S.A. was constituted in Greece on 17 March 1966 and remained 
incorporated in Greece on the date of the filing o f the Request for Arbitration;449 
and

-  Theodomi S.A. was constituted in Greece in 1994 and remained incorporated in 
Greece on the date of  the filing o f the Request for Arbitration.450

612. The remaining thirteen Claimants (Andreas Vgenopoulos, Aiexandros Bakatselos, 
Georgios Bakatselos, Nikolaos  Bakatselos, Polytimi Bakatselou, Nikiforos Moschopoulos, 
Matthaios Rigas, Anna-Maria Theocharaki, Despina Theocharaki, Marina Theocharaki, 
Nikolaos Thcocharakis, Vasileios Theocharakis and Efstathios Topouzoglou) are natural 
persons and Greek nationals.451 Claimants possessed Greek nationality at the time the 
Request for Arbitration was filed.

613. The Tribunal notes that Messrs. Aiexandros Bakatselos and Andreas Vgenopoulos passed 
away during the pendency of  the arbitral proceedings.452 Claimants represented before this 
Tribunal that the claims of  these Claimants are continued for the benefit of their successors. 
According to Claimants, Mr. Aiexandros Bakatselos is succeeded in this claim, by way of

614. The Tribunal observes that Claimants have not provided any evidence in support o f their 
submissions  above. Moreover, Claimants have not requested the replacement o f Messrs. 
Aiexandros  Bakatselos and Andreas Vgenopoulos as Parties to this arbitration with their 
successors. For these reasons, the Tribunal must find that Messrs. Alcxandros Bakatselos

449 Certificate o f registration o f Nik  I Theocharakis SA, 30 August 2013 (Exhibi t C-7.A).
450 Certificate o f registration o f Theodomi SA, 30 August 2013 (Exhib it C-6.A).
451 See, C ivi l registry certificate, 19 July 2013 (with  English translation) (Exhibit C-9.A ), Civil  registry certificate, 3 
July 1995 (wi th English translation o f extract) (Exhibit C-10.A); Civil registry certificate, 30 August 2013 (wi th 
English translation) (Exh ibit C-l I.A ), Civi l registry certificate, 18 July 2006 (with English translation) (Exhibit C- 
8.A); Civil registry certificate, 23 July 2013 (with English translation) (Exhibit C-12.A), Civil registry certificate, 23 
July 2013 (wi th English translation) (Exhib it C-14.A); C ivi l regist ry certificate, 23 July 2013 (wi th English translation) 
(Exh ibit C-15.A); Civ il registry certificate, 23 July 2013 (with English translation) (Exhib it C-13.A), Certificate o f 
registration o f De lfin i Holdings S.A., 24 July 2013 (Exhib it C-3.A) , Civil  registry certificate, 30 August 2013 (with 
English translation) (Exhibit  C -l 6.A), Civil registry certificate, 30 August 2013 (with English translation) (Exhibit C- 
t7.A);  C ivi l registry certificate, 30 August 2013 (with English translation) (Exh ibit C-18.A) , C ivi l registry certificate, 
30 August 2013 (w ith English translation) (Exh ibit C-19.A); Civil  registry certificate, 30 August 2013 (with English 
translation) (Exhib it C-20.A).
452 See, Claimants’ Letter to the Tribunal, 17 October 2016; Claimants’ Email to the Tribunal, 7 November 2016.
453 Claimants’ Letter to the Tribunal, 13 Ap ril 2017, p. 2.
454 W.
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and Andreas Vgenopoulos do not meet the requirements of Article 1 (3)a) of the Treaty and 
Article 25(2)(a) o f the ICSED Convention. Their claims arc therefore dismissed.

615. The Tribunal further notes that Messrs. Topouzoglou and Rigas requested that the arbitral 
proceedings be discontinued in their regard. The Tribunal recalls that, following 
Respondent’s objection and pursuant to ICSID Arbitration Rule 44, on 3 March 2017, the 
Tribunal dismissed this request.

616. The Tribunal therefore finds that Georgios Bakatselos, Nikolas Bakatselos, Polytimi 
Bakatselou, Nikiforos Moschopoulos, Matthaios Rigas, Anna-Maria Theocharaki, Despina 
Theocharaki, Marina Theocharaki, Nikolaos Theocharakis, Vasileios Theocharakis and 
Efstathios Topouzoglou satisfy the requirements of  Article 1 (3)a) of the Treaty and Article 
25(2)(a) o f the ICSID Convention.

617. Third, the Tribunal holds that Claimants made an investment, consisting o f shares in Laiki, 
which meets the requirements of  Article 25(1) of  the ICSID Convention and of Article 1(1) 
of  the BIT, the latter providing that:

“ 1. ‘investment”  means every kind of asset and ¡n particular, though not exclusively,
includes:
a) movable and immovable property and any other property rights such as mortgages, liens 
or pledges,
b) shares in and stock and de ben tureso f a company and any other fonn o f participation in
a company.
c) claims to money or  any other contractual cla im having financial value,
d) intelleclual property rights, goodwill, technological processes and know how,
c) business concessions conferred by law or under contract, including concessions to 
explore, cultivate, extract o r exploit natural resources,
f) goods, which on the basis of  a financial lease are placed at the disposal o f a lessee in (he 
territory of the Contracting Party in accordance with the latter ’s laws and regulations.” 
[emphasis added]

618. In this respect, Ihe Tribunal finds that, between 2007 and 2011, MIG purchased 
152,910,580 shares in Laiki.455 MIG owned these shares at the time when the alleged 
breaches o f the Treaty began and continues to own them to this day.

619. Dctfini Holdings S.A. owned at the time of  the relevant events and currently owns 
1,512,057 shares in Laiki.456

“Ntites to the Consolidated Financial Statements -  48 Shareholders with mere than 5% of  share capital", Laiki 
Bank Group, Annual Report, 2011, p 157 (extract) (Exhibit C-0002.B.5L Kaczmarck First Exper t Report, at 44.
JM> Statement o f shares held by Dei (in; Maritime and Touristic Companies SA, issued by Axon Securities SA, 23 July 
2013 (with English translation)  (Exhibit C -0003.B.I), Kaczmarek Firsi Expert Report, Appendix 5.1.
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620. Chevellas S.A. owned at the time of  the relevant events and currently owns 1,006,621 
shares in Laiki.457

621. Lion Hellas S.A. owned at the time of  the relevant events and currently owns 327,675 
shares in Laiki.458

622. Teodomi S.A. owned at the time of the relevant events and currently owns 5,937,282 shares 
in Laiki.459

623. Nik I Theocharakis S.A. owned at the time of  the relevant events and currently owns 
3,938,514 shares in Laiki.460

624. Nikiforos Moschopoulos owned at the time of  the relevant events and currently owns 
1,369,620 shares in Laiki.461

625. Matthaios Rigas submitted as evidence of  his shareholding in Laiki several order 
confirmation slips attesting that a company called

demonstrate that Mr. Rigas indirectly owns 9,273,701 shares in Laiki. The Tribunal

457 Ownersh ip o f Shares in La ik i; Statements o f shares held by Chevellas SA, issued by Egnatia Finance and 
Investment Bank o f Greece, 30 July 2013 (w ith  Eng lish translat ion) (Exh ib it C-0004.B), Kaczmarek First Expert  
Report, Appendix 5.1.
458 Ownersh ip o f Shares in La ik i: Statements o f shares held by Lion  Hellas SA, issued by Egnatia Finance and 
Investment Bank o f Greece, 30 July  2013 (w ith  Eng lish translation) (Exh ib it C-0005.B), Kaczmarek First Expert 
Report, App endix  5.1.
459 Ownership o f Shares in La iki : Statements o f shares held by  Tcodomi SA, issued by Egnatia F inance, 30 July 2013, 
Statements o f shares held by  Tcodomi S A, issued by Investment Bank  o f  Greece, 30 July 2013 and 31 December 2012 
(w ith  Eng lish translat ion)  (Ex hibit  C-0006.B); Kaczmarck First  Exper t Report, Appendix 5.1.
460 Ownersh ip o f Shares in  La iki : Statements o f shares held by N ik  I Theocharakis , issued by Egnatia Finance and by  
Investment Bank o f Greece, 30 July 2013 (w ith  Eng lish translation) (Exh ib it C-0007.B),  Kaczmarek Firs t Expert 
Report, A ppendix  5.1.
461 Share transaction slips issued by  Investment Bank o f Greece, 4 September 2006 to 9 January 2007 (w ith  Fnglish 
translation) (Exh ib it C-0009 .B.1 ), Letter from Piraeus Bank (N. Chatjioannou) to N. Moschopoulos confi rm ing  
shareholding, 9 August 2013 (w ith  Eng lish translation) (Exh ib it C-0009 .B.2 ), Kaczmarek Firs t Expert Report, 
Appendix 5.1.
462 Share transaction slips issued by Inves tment Bank o f Greece, 9 to 18 February 2011 (Exh ibi t C-0010.B.1 ),

(Exhibit C-00I0.B.4)
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considers that, absent explicit language in the Treaty, its protections extend to investments 
made both directly and indirectly. Consequently, Mr. Rigas’ indirect ownership of  shares 
in Laiki satisfies the requirements of  Article 25(1) of  the ICSID Convention and Article 
1(1) of the BIT,

626. Efstathios Topouzoglou owned at the time of  the relevant events and currently owns 
1,750,000 shares in Laiki?64

627. Polytimi Bakatselou owned at the time of the relevant events and currently owns 1,555,847 
shares in Laiki.465

628. Georgios Bakatselos owned at the t ime of  the relevant events and currently owns 51,592 
shares in Laiki.466

629. Nikolaos Baktselos owned at the time o f the relevant events and currently owns 51,592 
shares in Laiki.467

630. Anna Maria Theocharaki directly owned at the time o f the relevant events and currently 
directly owns 1,343,276 shares in Laiki.468 Ms. Theocharaki also owns 30% of  the shares

company holding 15,329,975 shares in Laiki.469

631. Despina Theocharaki directly owned at the time of  the relevant events and currently 
directly owns 1,343,268 shares in Laiki.470 Ms. Theocharaki also owns 10% o f the shares 
i n c o m p a n y  holding 15,329,975 shares in Laiki.471

464 Share transaction sl ips issued by Investment Bank o f Greece, 9 and 10 February 2011 (with English translation) 
(Exhibit C-001 l.B .I) , E-mail f rom Cyprus Popular Bank (L, Balis) to E. Topouzoglou, confirming sharehold ing, 20 
August 2013 (with English translation) (Exhibit C-001 l .B.2) , Kaezmarck First Expert Report, Appendix 5 I 
w s  Ownership of  Shares tn Laiki; Statement of  shares issued by Axon Securities , 23 July 2013 (with English 
translation) (Exhibit C-0013.B), Kaczmarek First Expert Report, Appendix 5.1.
166 Ownership of  Shares in Laiki: Statement of  sha res issued by Axon Securities, 23 July 2013 (with English 
translation) (Exhibit C-0014.B), Kaczmarck First Exper t Report, Appendix 5.1.
467 Ownership of  Shares in Laiki: Statement of  shares issued by Axon Securities , 23 July 2013 (with English 
translation) (Exhibit C-0015.B), Kaczmarck First Exper t Report, Appendix 5 I.
468 Ownership of  shares held by A. M. Theocharaki: Statements o f shares issued by Egnatia Finance and Investment 
Bank of  Greece, 30 July 2013 (with English translation) (Exhibit C-00S6.B I); Kaczmarck First Expert Report,
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632. Marina  Theoc har aki  d ire ctly ow ned at  the time  o f the rele vant eve nts  and cu rre ntl y directly 
ow ns 381,593 s har es in Laik i.4 Ms. Th eochara ki also owns 30%  o f the s hares in f l

comp any h old ing  15,3 29,975  shares  in La iki.473

633. Niko lao s Th eochara kis  owned  at the  tim e o f the rel evant eve nts  and  cu rre ntl y own s 
1,666,843 sha res  in La iki .474

634.  Va sileio s Th eochara kis  directly  owned at the time of the releva nt eve nts  and cur ren tly  
dir ectly  owns 2,3 70 ,26 6 shares in La iki.4 Mr. Thcochara kis  also owns 30% o f  the  shares 
i n ^ ^ H ^ ^ H H H H B a  com pany  ho lding  15,3 29,975 sha res  in La iki .47 6

635 . Fourth, the  Tribunal finds  tha t the  dis pu te currently before it aris es dir ectly  out  of 
Cl aiman ts’ i nvestme nt,  i .e., the ir s hareh old ing  in Laiki .

636 . Fif th,  the  Tribunal  ho lds  tha t the  Partie s to this dispute consented  to subm it it to ICSID 
arb itra tion: Cyprus, b y its  off er to a rbi tra te such di spu tes  inc luded in Artic le 9  of  the Tre aty, 
and  C laim ants, by  f ilin g the Req ues t for  A rbi tra tion wi th ICSID,

637. Finally , the Tribunal con siders  tha t Claim ants have comp lied with  the  req uir ement, 
inc lud ed in Ar tic le 9(2 ) o f  the Treat y, to seek  to nego tia te with Cypru s an  amicable  
set tle me nt o f t he ir disp ute . In this respect,  MIG no tifi ed  Respo ndent  o f its cla ims on 23 
January  2013, wh ile  the rem ain ing  Claim ants did  so on 14 and 25 Jun e 201 3. It is not 
dis puted  that  th e six -month dea dline prov ide d in Art icle  9 (2)  o f  the BIT  ha d expir ed  w ith

4 ,4  Ownership o f Shares in  La ik i. Statements o f share transactions, issued by Pegasus Securities SA, 26 July 2013
(w ith  English t rans lation o f extract) (E xh ib it C -0019.B) ; Kaczmarek First Expert Report, Appendix 5.1.
4 ”  Ownership o f shares held by V.  Thcocharakis; Statements o f shares issued by Egnatia Finance and Investment 
Bank o f Greece, 30 July 2013 (w ith  English transla tion ) (Exh ib it C-0020B 1), Kaczmarek Firs t Expert Report , 
App endix  5.1



respect to M iG ’s cla ims at  the  time o f the filing  of the R equ est  fo r Arb itra tion (9  Septemb er 
2013). The T rib unal finds that , in ligh t o f Re spon dent’s lack o f engagem ent with the oth er 
Claim an ts’ no tices  o f disp ute , the requ irem ent o f Ar tic le 9(2)  is also sat isf ied  in the ir 
regard.

638. For  the se rea sons , the  Tr ibunal  finds that  it has  jur isdict ion to hear  the  p res ent d ispute.

VII.  ATTRIB UTIO N
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C. The Tribunal's analysis

670. At the outset, the Tribunal notes the Parties’ agreement that the conduct of the Cyprus State 
organs is a ttributable to Respondent pursuant to ILC Article 4, which reads:

“ 1. The conduct of  any State organ shall be considered an act of  that State under 
international law, whether the organ exercises legislative, executive, judicia l or any other 
functions, whatever position it holds in the organization of  the State, and whatever its 
character as an organ of  the central Government  or o f a territorial unit of  the State.

2. An organ includes any person or entity which has that status in accordance with the 
internal law of the State.” 534

671. The Tribunal agrees with Claimants that such organs include: the President of  the Republic, 
the Attorney General and the Deputy Attorney General, the CBC, the CySEC, the Cypriot 
courts, the Minister o f Finance and the Cypriot Parliament. Consequently, any and all acts 
committed by these organs are attributable to Respondent pursuant to ILC Article 4.

672. Before examining the Parties’ arguments with respect to the possible attribution to 
Respondent of  the acts and omissions of  Laiki, its Board of Directors or of its Special

534 Internat ional Law Commission, “ Dra ft Artic les  on Respo nsibili ty o f States for  Internatio nally Wrongfu l Acts w ith  
commentaries”  {2001-11(2)] Yearbook o f the International Law Commiss ion 30 (E xh ib it CL-0082),
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Administrator, the Tribunal wishes to clarify at the outset the test applicable under 1LC 
Article 8 in order to attribute to a State the conduct of  a private entity.

673. The Tribunal recalls that ILC Article 8 reads:

“The conduct o f a person or group o f persons shall be considered an act of  a State under 
international law if  the person or group of  persons is in fact acting on the instructions of, 
or under the direction or control of, that State in carry in a out the conduct.” [emphas is 
added]

674, The Tribunal agrees with the Homester  v. Ghana tribunal that a “very demanding 
threshold” must be met for purposes o f attribution under ILC Article 8, requiring “both 
general control of  the State over the entity, and specific control of  the State over the 
particula r act in question” .535 This has been clearly established by International Court of 
Justice (the “ ICJ”) in the Nicaragua v. United States case.53* In the Genocide case, the ICJ 
made the following clarifications with respect to the lest applicable under ILC Article 8:

“399. This provision must be understood in the light o f the Court’s jurisprudence  on the 
subject, particularly  that of  the 1986 Judgment in the case concerning Military and 
Paramilitary Act ivities in and against Nicaragua (Nicaragua v, United States oj  America)  
referred to above (paragraph 3 91 ). In that Judgment the Court, as noted above, after having 
rejected the argument  that the contras were to be equated with organs of the United States 
because they were ‘completely dependent ’ on it, added that the responsibility  of  the 
Respondent could still arise if it were proved that it had itse lf ‘directed or enforced the 
perpetration of  the acts contrary to human rights and humanitarian law alleged by the 
applicant S tate’ (I.C.J. Reports ¡986, p. 64, para. 115); this led to the following significant 
conclusion:

‘For this conduct to give rise to legal responsibility of  the United States, it would 
in principle  have to be proved that that Slate had effective control of the military 
or paramilitary operations in the course of  which the alleged violations were 
committed.' (Ibid., p. 65.)

400. The test thus formulated differs in two respects from the test — described above — 
to determine whether a person or entity may be equated with a State organ even if  not 
having that status under internal law. First, in this context it is not necessary to show that 
the persons who performed the acts alleged to have violated international law were in 
general in a re lationship of ‘complete dependence’ on the respondent State; it has to be 
proved that they acted in accordance with that Stale’s instructions or under its ‘effective
contro l’. It must however be shown .that this ‘effective control ’ was exerc ised, or  that the 
State’s instructions were given, in respect o f each operation in which the alleged viola tions

S3S Hamcstcr v. Ghana, at 179.
S3r‘ Case Concern ing M ili ta ry  and Param ilita ry Ac tiv itie s in and against Nicaragua (Nicaragua  v Uni ted States o f 
Am er ica) 11986] ICJ Reports 14 hti|> ://w\vw tcj -cjj .org/ (Exh ib it C L-0 110) ( "Nicaragua v. Uni ted Stales").
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occurred, not generally in respect o f the overal l actions taken by the persons or  groups o f
persons having committed the vio lat ions.’’ “ 7 [emphasis added]

675. The Tribunal notes that arbitral jurisp rudence has consistently upheld the standard set by 
the ICJ.538 The Tribunal sees no reason to depart from this jurisprudence  constante.

676. In the paragraphs below, the Tribunal will analyze the substance o f Claimants’ arguments 
on attribution, beginning with the conduct o f Laiki and its Board, and then turning to the 
conduct of  the Special Administrator of  Laiki.

Laiki and its Board o f Directors

677. After having considered both Parties’ arguments and the evidence in the record, the 
Tribunal has come to the conclusion that Laiki’s conduct during the relevant period in this 
arbitration cannot be attributed to Respondent pursuant to ÏLC Article 8.

678. On a preliminary basis, the Tribunal notes that Claimants challenge the following acts 
carried out by Laiki’s management, which they contend are attributable to Cyprus: (i) the 
commencement o f an excessive number of  audits designed to find fault with the Bouloutas- 
led management; (ii) the excessive reliance on external consultants and reluctance to make 
decisions; (iii) the failure to manage existing loans; (iv) the taking of  unreasonable 
provisions on existing loans; (v) the failure to attract private investors to the Bank; and (vi) 
the failure to spin-o ff Laiki’s Greek operations.539

679. However, Claimants have not demonstrated with evidence that these specific  acts that they 
challenge were directed or controlled by Respondent. The evidence put forward by 
Claimants attempts to show Respondent’s overall control over Laiki, but does not contain 
instructions or directions emanating from the Cypriot Government that Laiki and/or its 
Board of  Directors adopt a specific conduct. For this reason alone, Claimants’ case on 
attribution under ILC Article 8 must fail.

680. Nevertheless, even if the Tribunal were to adopt a less stringent test for attribution under 
ILC Article 8 -  a test which this Tribunal does not endorse -  this would not assist 
Claimants’ case.

681. First, the Tribunal finds that the record does not support Claimants ’ content ion that Cyprus 
directed or controlled  the conduct of  Laiki during the period December 2011 -  June 2012.

537 Applica tion o f the Convention on the Prevention and Punishment o f  the Crime o f Genocide (Bosnia and 
Herzegovina v Serbia an d Montenegro), Judgment, 26 February 2007, at 399, 4 00 ,I.C.J. Reports 2007 (Exhibit RL- 
0012) (the “Genocide case").
5JS See , Jan d eN ul v. Egypt, at 173; Hameste r v. Ghana, at 198, White Industries v. India, at 8.1.10, 8.1.18.
539 See,  Reply, at 270-304.
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682 . The Trib una l rec all s that , during this per iod o f  tim e, the  Bank rem ain ed unde r priv ate 
own ersh ip and  u nd er  the genera l con tro l o f its sha reh old ers  and  o f its Board  o f Dir ecto rs. 
At least formally,  the St ate' s role was con fined to that  o f  ensuri ng  re gulato ry superv isio n. 
The exerc ise  o f this  super vis ion  led to  the removal o f  Messrs . Vgcno poulo s an d Bou loutas.

683 . The Tr ibun al conside rs that  the  ev ide nce in the  rec ord  do es  not suppor t the conclu sion th at 
the CBC or  ot her age ncies o f  the Cypriot Gov ernment di rec ted  o r con trolled  the conduc t 
o f Laiki and/o r o f  its Board  o f  Di rec tor s in c hoosing  th eir  re pla cem ent s.

684 . In part icular, at the  Board o f Di rec tor s meetin g o f  12 De cemb er 2011, Mr.  Sar ris was 
elec ted as N on-Executive Di rec tor  by  nine v otes  to two, wi th  M essrs, Hi [iadakis  and Foros 
vot ing aga ins t the  p roposal. Mr.  Kou nnis, affi liated with Claim ants, and  Mr. Fadel  At Ali 
o f the DFG  vo ted  in favor. At  the same  meetin g o f the Board  o f Direc tors, following a 
proposa l by Mr. Mylona s, Mr. Sar ris  was  also elected as  the Chairma n o f  the Board 
beg inn ing  wi th 1 Jan uar y 201 2 by nin e vote s to two. Mess rs.  Kounn is and  Ali voted in 
favor o f the prop osal .540  In oth er wo rds , both  appointme nts  enjo yed  the sup port o f the 
overw helming m ajo rity o f the  m em bers o f La iki’s Board.

685 . The  Trib una l un derstands  that th e e lec tion o f Mr. Sarri s b y th e B oard  o f Dir ectors  fo llowed 
a recom mendatio n made by the  Go verno r o f t he CB C. 541 However , the  Tribunal  is not 
persuaded  tha t the  Boa rd o f Direc tors had no choic e bu t to vote in fav or o f this 
reco mm end atio n or  that , in othe r w ord s, the Bank  w as di rec ted  o r ins tructed by the CBC 
to elect Mr. Sar ris.  T he eviden ce in th e record cer tain ly d oes not support  such an inference. 
To  the Tribunal , it is not  suf fic ien t for the Board o f D ire cto rs to elec t an exe cut ive  w ho 
enjoyed the trust o f the reg ula tor  in orde r to  estab lish  a ttr ibu tion under ILC Articl e 8. The 
Trib unal con siders  that , to the con trary, such a dec isio n wa s not  sur pri sing at a time  of 
conside rabl e financ ial dif ficu lty,  whe n obtain ing  the continued financia l suppor t of  the 
CBC  throu gh ELA was  d eem ed crucia l for  the Ba nk’s sur viv al.  T he Tribunal  also  recalls 
that  this appointme nt followe d the rem ova l of  tw o senio r manag ers  o f the Ban k by the 
CBC. Conse quent ly,  the Tribun al find s that  L< ikj ’s Board  o f Directo rs acte d in wha t it 
perceiv ed was  the Ba nk ’s be st interest whe n it ap pointed a C hai rman o f the  Bo ard  that the 
Gov ernor o f  the  CBC  t rusted. For th is reason, the Tribunal  con cludes  t ha t t he record  docs

M ” MP B, BoD Minutes, 12 December 2011 (Exh ib it C-0307).
141 Sec, Test imony o f M. Sarris  before the Ptkis Commiss ion, 25 July 2013 (Exh ibi t C-0670); A. Orphanides, 
Statement before the P ikis  Commiss ion, 23 August 2013 (Exhib it C-0619). The Tribuna l places ¡css w eigh t on the 
accuracy o f the testimony o f M r. Patsalidcs, who test ified before the P ikis Com mission  that  Mr. Sarris was appointed 
by the Governor o f the CB C (Testimony o f  C. Patsalides before the P ikis  Commission, 19 Apri l 2013 (Exhibit  C- 
0671). The T ribunal considers that th is tes timony is inaccurate, as the Governor o f  the CBC did  not have the authority  
to make such an appointment, and, more importa ntly , since the Minutes o f La ik i’ s Board o f Direc tors meeting c learly 
show that the appointment was made by the Board fo llo wing a voi ing  procedure (MPB, BoD  Minutes , 12 December 
2011 (Exh ibi t C-0307).
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not support Claimants’ argument that Respondent directed and controlled Laiki with regard 
to the appointment o f Mr. Sarris.

686. Further, the Tribunal is not persuaded that the replacement of  other directors or senior 
managers of  the Bank was conducted pursuant to any instructions from the CBC or from 
the Cypriot Government. In Section IX.C.3 below, the Tribunal has explained that these 
replacements  were made by the Board o f Directors following what appears to be a normal 
voting procedure. The record also disproves Claimants’ content ion that Messrs. Foros and 
Kounnis were sidelined after these replacements. To the contrary, they kept their senior 
positions until June 2012 and were involved in a number o f key decisions of  the Bank.542 
Certainly, the evidence proffered by Claimants is not sufficient to show a degree of  
interference from Respondent that would establish attribution on the basis o f ILC Article 
8.

687. The Tribunal further finds that any coordination in strategies between Laiki and Cyprus as 
regards the financial crisis likewise does not support Claimants’ contention that 
Respondent had complete control over the Bank. The Tribunal recalls that, in November
2011, Laiki (then under the Bouloutas management) had inquired with the Ministry of  
Finance about the possibility that the Government guarantee a proposed share capital 
increase pursuant to the then draft Management of  Financial Crises Law.543 In January
2012, the Bank’s Board began considering a recapitalization plan and engaged consultants 
in order to determine the extent of  the B ank’s financial needs. The recapitalization plan 
was then submitted to the CBC with a view to obtaining financial assis tance from the State 
for the purpose of  recapitalization.544 Contemporaneous evidence dating from this time 
shows that the Bank was consistently following up on a plan to obtain Government 
financial support for the recapitalization. Beginning with March 2012, the Bank began 
discussing with the Government the various options available for recapitalization. During 
this time, the consistent response o f the Government was that it would  intervene only as a 
last resort, and only to the extent that the Bank had not succeeded in attracting private 
capita l.545 The record shows that, to the extent there was any coordination in strategies 
between Laiki and Cyprus, this was due to the Bank’s interest in obtaining the State’s 
support for its upcoming recapitalization. Respondent’s demonstrable reluctance to commit

342 See, MPB, Board Minutes, 17 January 2012 (Exhibit C-0321), MPB, BoD Minutes, 29 May 2012 (Exhibit R- 
0174); MPB, BoD Written Resolution, 7 March 2012 (Exhibit  R-015 1); MPB, BoD Minutes, 2 April 2012 (Exhibit 
R-0470); MPB, BoD Minutes, 7 May 2012 (Exhibit R-0163).
543 Letter from MPB (E. Bouloutas) to  the Ministry o f Finance (K. Kazamias), 22 November  2011 (Exhibit C-0289).
544 MPB, Board Minutes, 17 January 2012 (Exhibit C-0321); MPB, BoD Minutes, 8 February 2012 (Exhibit C-0332); 
MPB, BoD Minutes, 28 February 2012 (Exhibit C-0339).
545 See, Email from C^t yl iani de s to A, Trokkos  and the Governor of  the CBC, 5 March  2012 (Exhibit C-0788),
Lcttter from PwC to MPB (M. Sarris), 20 March 2012 (Exhibit C-0348);  Letter from Laiki (C.
Stylianides) Io the Ministry  o f Finance (K. Kazamias) and the CBC (A. Orphanides), 21 March 2012 (Exhibit R- 
0464); Letter from Laiki (C. Stylianides) to the Ministry o fF inan te  (V. Shiarly), 11 April 2012 (Exhibit R-OI59).
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funds  to the Bank prior to the  exha ust ion  o f ot he r fund ing  av enu es is i rrecon cilabl e, in the 
view o f  the Tribunal, wi th Cl aim an ts’ conte ntion  tha t R esp onden t con tro lled the m inu tiae  
o f  the Ban k’s recapi tal iza tion stra tegy .

688. The Tr ibu nal conside rs tha t the eviden ce r eli ed  up on  by  Cla ima nts  to show o the rwise  does 
not ass ist  its case . The email  wri tten  by the Ba nk  to ADIA in Febru ary  2 012  in orde r to 
inquire  about a pos sible par tne rsh ip doe s not dem ons trat e tha t the  Go ver nm ent  was 
controll ing  the  B ank ’s response to the finan cia l c ris is. 546 In this letter, Mr . S arr is atte mp ted  
to p ers uade  th e Abu Dhabi  inv est or  that th e Bank h ad become m ore  financial ly s tab le as a 
resu lt o f  a chan ge in st rat egy that  benef itted from  the Go ve rnme nt 's end orsement . In o the r 
words , this  ema il was part and parcel o f the Ba nk ’s effo rts to ob tain the support  o f the 
Go ver nm ent  for its rec api tal iza tion. No thing  in the letter sho ws  that  the  G overn ment had  
issued direct ion s to Laik i wi th respect to its rec apita lization  s trategy.

689. Lik ewise  unhelpfu l is the email sen t by  Mr. Sarris to the Prim e Minis ter  o f Greece  in orde r 
to obtain acces s to the HFS F. 347 Con trar y to Claim an ts'  rea din g o f this doc ument , Mr. 
Sar ris did  not  urg e the Greek Prim e Mini ste r to conside r the intere sts  o f Cyp rus  when 
ass ess ing  La ik i’s applicat ion , but  was att em pti ng  to persuade the G ree k Gover nm ent  that  
it sho uld  fav ora bly  c on sid er the Bank’s appli cat ion  for HF SF funding. Inde ed, the email 
only ref ers  to Laiki ’s pr eca rious financial cond ition  and the m easure s being c onsidere d in 
ord er to improve it:

“Attached please find emails I sen! to Poul [sic] Thomsen and Marco Buti. The situation 
for Laiki Bank is becoming critical. Wc will likely proceed with some kind of  underwriting 
cum warrants and put option, but under current conditions some sort of  managing the 
downside risk of  the Greek portfolio remains critical.

1 would be grateful for your views. These are extraordinary times calling lor the best in 
collaborat ion between Greece and Cyprus .”541*

690. Sec ond , the  Trib una l find s tha t the record  does not  suppor t Cl aiman ts’ conte ntion  that 
Cypru s dir ected  an d controll ed  the co ndu ct o f Laik i dur ing  the period J une 201 2 -  March 
201 3, i.e.,  a fte r the B ank was recapi tali zed  a nd the  Cypr iot  Govern me nt bec ame its larg est 
sha reholder.

691. At the outse t, the  Trib una l recalls  that the  me re owner ship o f shares  in Laiki by the  Cy priot 
Gover nm ent , alo ng wi th the  pow ers  that this  owner ship entai ls, does not  establ ish  
att ribution  under ILC Ar tic le 8. C laim ants rem ain  b oun d b y the o bligat ion  to demo nst rate

S4'' Letter from MPB  (M . Sams) to Abu Dha bi Investment Autho rit y (A. Khald i) regarding the latter's  interest in a 
possible partnership, 11 February 2012 (E xh ib it R-0142).
147 Leitet  from  M . Sams to G. Cbardouvclis,  12 May 2 0 t2 (E xh ib il C-0359). 
i4H hi.
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that the challenged conduct was carried out under the instructions, direction or control of 
Cyprus:

“Questions arise with respect to the conduct o f companies or enterprises which are State- 
owned and controlled. If such corporations act inconsistently with the international 
obligations o f the State concerned the question arises whether such conduct is attributable 
to the State, In discussing this issue it is necessary to recall that international law 
acknowledges the general separa teness o f corporate entities at the national  level, except in 
those cases where the corporate veil' is a mere device or a vehicle for fraud or evasion. The 
fact that the State initially establishes a corporate entity, whether by a special law or
otherwise, is not a sufficient basis for the attribution to the State of the subsequent conduct
of  that entity. Since corporate enti ties, although owned by and in that sense subiect to the
control o f the State, are considered to be separate, prima facie  their conduct in carrying out
their activities is not attributable to Ihe State unless they are exercising elements of  
governmental authority within the meaning of article 5, [.., ] On the other hand, where there 
was evidence that the corporation was exercising public powers, o r that the State was using 
its ownership  interest in or control of a corporation specifically  in order  to achieve a
particular  result, the conduct  in question has been attributed to the State.”M* [internaI 
citations omitted] [emphasis added]

692. In other words, Cyprus’ ownership o f 84% of  Laiki’s share capital is not, in and of  itself, 
sufficient to establish attribution for purposes of ILC Article 8. Claimants’ reference to the 
Banking Law or the Underwriting Decree, which establish Respondent’s powers as 
majority shareholder  and underwriter of  Laiki’s recapitalization, likewise are not sufficient 
to demonstrate tha t Respondent “was using its ownership interest in or control of [LaikiJ 
specifically in order to achieve a specific result”.550 Claimants have not put forward 
evidence showing that, during this period of time, Respondent directed and controlled the 
challenged conduct of  the Bank.

693. The Tribunal notes that, in any event, in Section X.C below, the Tribunal has found that 
the challenged acts do not constitute a breach of  the Treaty, so the question of attribution 
to Respondent o f Laiki’s acts post-dating June 2012 on the basis o f ILC Article 8 does not 
need to be addressed in more detail hereunder.

The Special Administrator o f Laiki

694. In Section X.C below, the Tribunal has found that Respondent did not breach the provisions 
of  the Treaty through its conduct in the various administrative, civil and criminal 
proceedings initiated against Claimants. For this reason, and in the spirit of judicial

549 James Crawford, The International Law Commiss ion’s Articles  on State Responsibility: Introduction, Text and 
Commentaries (CUP: 2002), p. 112 (Exh ibit RL-0216). 
w  id.
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economy, the Tribunal does not consider it necessary to analyze here the possible 
attribution to Cyprus o f the acts and omissions o f Laiki’s Special Administrator.

VII I. CLAIMANTS’ ADVERSE INF ERENCES APPLICATION
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C. The Tribunal’s analysis

730. In Sections IX-XIII below, the Tribunal has found that the evidentiary record supports the 
following conclusions: (i) Mr. Vgenopoulos’ resignation following pressure from the CBC 
and the CBC’s removal of  Mr. Bouloutas were based on objective reasons and were the 
culmination of  a lengthy process through which the regulato r attempted to persuade the 
Bank’s management to take corrective actions in order to address the Bank’s financial 
crisis; (ii) Cyprus did not set out to nationalize Laiki and such purported intent did not 
inform its strategy during the Eurozone Summit; (iii) Cyprus did engage with Claimants’ 
various recapitalization proposals circulated in the spring o f 2012 and was not interested 
in obtaining majority ownership of  Laiki; and (iv) in March 2013, Cyprus decided to 
resolve Laiki and save the BoC.

731. The Tribunal will not reiterate here the bases for these findings. For purposes of the present 
analysis, it is sufficient for the Tribunal to refer to these conclusions and, accordingly, hold 
that the record only supports one of Claimants’ requested inferences, namely that, in March 
2013, Cyprus decided to resolve Laiki and save the BoC.
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732. The Tribunal further dismisses Claimants’ request for an adverse inference that Cyprus 
failed to repay the recapitalization bond. First, the Tribunal notes that Claimants do not 
base their request on an argument that Respondent has failed to comply with a direction of 
the Tribunal to produce documents evidencing the payment of  the recapitalization bond. 
Second, and more importantly, the evidence in the record and publicly available 
information referred to by Respondent shows that Cyprus repaid the recapitalization bond 
in instalments, with EUR 950 million being repaid in the third quarter o f 2014 and further 
payments being made in 2015.594

IX. WHETHER RESPONDENT EXPROPRIATED CLAIMANTS’ INVESTMENT

591 IM F Country Report No. 13-293 (Exh ibi t RX-0216) ; BoC Announcement,  "G roup Financia l Results for the nine 
months ended 30 September 2014" , 27 November 2014 (Exhib it C -0554) ; w wt\  .slockwatch co in.cy .
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C. The Tribunal’s analysis

822. Article 4 o f the Treaty (“Expropriation”) provides:

“Investments by investors of cither Contracting Party shall not be expropriated, 
nationalised, or subjected to any other measure which would be tantamount to 
expropriation  or nationalisation in the territory o f the other Contracting Party except under 
the following conditions:

a) the measures are taken in the public inte rest and under due process o f law,

b) the measures are clear and non-discrimmatory,

c) the measures a rc accompanied by provis ions for the payment of  prompt, adequate and 
effective compensation. Such compensation shall be equivalent to the market value o f the 
investment affected immediately before the date on which the measures, mentioned in this 
paragraph, were taken or made public ly known.

Compensation shall be paid immediately after the completion of  legal procedure for 
expropriation  and shall be transferred in freely convertible currency. If the Contracting
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Party delays payment o f compensation, it is liable to pay interest calculated on the basis of  
the 6-month London Interbank Offered Rate for the relevant currency. The extent  or  
compensation is subject to review under due process of  law.”

823. In the  view  o f the T ribunal,  in o rde r for th e c hallenged me asu res  to fall  u nd er  the sphere o f 
appli cat ion  o f Artic le 4 o f  the Trea ty, it is necessa ry to es tab lish  that the m eas ure s depr ived 
Claim an ts o f the eco nomic use  and en joy men t o f the ir rig ht s.752  In othe r wo rds , the 
int erf ere nce with  Claim an ts’ pro per ty rights  has  to be sufficie ntly res tric tive to supp ort a 
conc lus ion  th at the pro perty  was subs tan tia lly  tak en from  the m.

824. The Parti es  do not  dis pute and the Tr ibu nal considers  it to be uncontrovers ial  tha t 
expro pri ations can occur not only by m ean s o f a sing le, direct , expro pri ato ry act , bu t also  
by me ans o f a series o f  acts  which , ind ividually, do not deprive  the inv est or  o f  its 
inv est me nt,  but  which, wh en taken toge ther  a nd ana lyze d ov er  the cou rse  o f a  period of 
time, pro duce such  an  e ffect. In the w ord s o f  the Metaiclad v. Mexico t ribu nal :

“[Ejxpropriaiion [... J includes not only open, deliberate and acknowledged takings of 
property, such as outright seizure or formal or obligatory transfer of litle in favour of  the 
host State, but also covert or incidental  in terference with the use of properly which has the 
effect  of  depriving the owner, in whole or in significant part, of  the use or rcasonably-to- 
bc-cxpcctcd economic benefit of  property even if not necessarily to the obvious benefit o f 
the host State.”753,

825. The Tr ibu nal note s Claim an ts’ positi on, pu rsu ant to which the  alleged  ex pro priat ion  of 
their  inv estment “was not  the resu lt o f  a sing le even t, bu t instead  wa s a ‘creeping  
exprop ria tio n’ — that  is, a seri es o f  meas ures form ing  a comp osite  expro priatory  act ”754  
begin nin g with  Cy prus’ response  to PSIf , con tinu ing  with the rem oval o f  Messrs . 
Vg enopou los  and Bouloutas, as well  as o f several Greek ma nagers,  and  cu lm ina tin g w ith  
the dilution o f thei r share holding  in the  Bank following La iki ’s rec ap ita liz ati on .755 
Re spondent coun ters  tha t the only prote cte d investm ents were Cl aim an ts’ rights  der ived 
from the ir s hareho ldin g in the Bank , w hich were not in any w ay aff ected by the  ch all enged 
measu res . Res ponden t add s that , in any event, in rem oving  Messrs. Vg cnopou los  and 
Bo ulo uta s from thei r posts  and reca pit ali zin g L aiki , Cyprus a cted in th e legi tim ate  ex erc ise  
o f the  St ate’s po lice  pow ers  and  the cha llenged condu ct cann ot g ive  rise  to an  expro pri ation  
claim. Cla imant s dispute tha t the cond itions for the app lication o f the pol ice  pow ers  
doctr ine  ar e met in the p res ent case.

751 See, Vivendi II,  ai 7.5.29,
753 Mctalclad v. Me xic o, ai 103
75J Reply, al 69,
755 In their post-hearing submission. Claimants also argued that “ [t]hc removal and replacement o f Laiki’s Chairman 
and CEO standing atone cons tilutejd] expropriatory  acts in breach of  Article 4 of  the Treaty" (C-PIIS, at 18).
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826. The Tribunal considers that the economic harm consequent to the non-discriminatory 
application of  generally  applicable regulations adopted in order to protect the public 
welfare do not constitute a compensable taking, provided that the measure was taken in 
good faith, complied with due process and was proportionate to the aim sought to be 
achieved,

827. In this respect, the Tribunal notes that Article 4 of the Treaty is drafted in broad terms and 
does not include any exception for the exercise o f a State’s regulatory powers. However, 
the provisions o f the Treaty must be interpreted in accordance with Article 31 (3 )(c) of the 
VCLT, i.c., in light of  “[a]ny relevant rules o f international law applicable in the relations 
between the parties”. These rules include customary international law.

828. While every application o f a regulation that causes some economic damage to an investor 
could be seen as giving rise to a duty to compensate, under customary international law, a 
distinction exists between the reasonable bona fid e exercise of  police powers, which does 
not amount to a compensable taking, and indirect expropriation. The Tribunal thus aligns 
itsel f with the long line o f arbitral awards756 finding that the characterization of  a measure 
as expropriatory depends on the nature and purpose of  the State’s action. In this respect, 
“[i]t is ... established in international law that States are not liable to pay compensation to 
a foreign investor when, in the normal exercise of  their regulatory powers, they adopt in a 
non-discriminatory manner bona fid e regulations that arc aimed at the general welfare”.757

829. The Tribunal further subscribes to the view that, “in order for a State’s action in exercise 
of  regulatory powers not to constitute indirect expropriation, the action has to comply with 
certain conditions. Among those most commonly mentioned are that the action must be 
taken bona fid e for the purpose of  protecting the public welfare, must be non- 
discriminatory and proportionate”. 758

830. After having carefully examined the facts of  this case, the Tribunal has reached the 
conclusion that the measures challenged by Claimants, either cumulatively or individually, 
do not constitute a compensable taking. The Tribunal is not persuaded that Respondent was 
motivated by the intent to nationalize Laiki or that it acted in furtherance of a plan to obtain 
control over the Bank. In actuality, Laiki was in a precarious financial condition and the 
State had no incentive to take control over it. Further, Cyprus’ refusal to renegotiate  PSI + 
and to opt out of  the EBA capital exercise, as well as its reluctance to seek prompt 
international financial assistance from the Troika, were not motivated by intent to cause 
financial harm to Laiki in order to facilitate its eventual expropriation, but by the desire to

756 Sec, Saluka v. Czech Republic, Teemed v. Mexico, dc Levy v. Levi, tnvesmart v. Czech Republic, Philip Morris 
V. Uruguay
757 Saluka v Czech Republic, at 255.
7Ss Philip Morris v. Uruguay, a t 305.
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avo id Ihe c ondit ion ali ty that wo uld  autom atical ly att ach  to any  Financial a ssi sta nce program 
from  the Troik a (1.).  The  Tribunal als o f inds that  the  rem oval o f  Messrs.  V gen opoulos  and 
Boulo uta s from the  manag ement  o f Laik i (2.) and the Ba nk ’s rec apita lization  (3.) were 
non -di scr imina tory, propor tion al me asu res  taken in goo d faith in the e xe rci se  o f C yp rus' 
reg ula tory p owers  in the pursu it o f a leg itim ate  publ ic po lic y obj ect ive  -  the  protect ion  o f 
the  health  o f Cyp ru s’ financia l sys tem  during  a t ime  o f profo und eco nomic cris is.

831. The T ribunal wil l addre ss each one  o f  the se  co nclusions in mo re deta il below.

1. Whether there was a plan to nationalize the Bank

832. Th e crux o f Cla im an ts’ ex pro pri ation case  rests on its a llegat ion  that Cyprus  conceived  and 
executed a pl an to nat ion aliz e the Bank by taking  ad vanta ge  o f  the Euro zon e cri sis  and the 
PS I+  pro gram . However , Cla imants have not  put forward any con vin cin g reason , backed  
up by eviden ce,  w hic h could e xplain w hy Cyprus would  wa nt to tak e control ov er  the Bank. 
It is not at  all c lea r to the Tribunal,  and C laim ants have  fai led  to establis h, w ha t Resp onden t 
stood  to g ain by national izing the Bank. The Tribunal  f inds tha t, to the c ontra ry,  th e re cord  
dem onstra tes  tha t L aiki was in a v ery  diff icu lt f inan cial  po sit ion  and br ing ing  it under St ate 
control  w ould h ave harm ed the inte res ts o f Respondent.

833. Fir st, the record  establ ishes that Laik i wa s hea vily exposed  to GGBs.  Th e Tribun al does  
no t take  any  posit ion  on the rea son abl ene ss o f La ik i’s dec isio n to inv est  in these  
inst rum ents and to con tinu e h old ing  th em for  as long as it did.  This  is imm aterial . What is 
releva nt is that,  in Novem ber  2010, La ik i’s GGB portfolio was valued  a t EU R 2.9 bill ion 
and that the Ban k de cided not  to un load th e GG Bs when the  pos sib ilit y to d o so was o ffered 
by C yprus, deem ing  that the risk pos ed by these insta lm en ts was  too rem ot e.719 A s it was 
ult imate ly revealed,  that  assess me nt was incorre ct and, in the sum me r o f 2011, Laiki  
announ ced  that  it intended to pa rticip ate  in the PSI pro gra m with  GGBs worth  EUR 2.6 
bil lion in nom inal  va lue .760 In  o ther  wo rds , Laik i ack nowledg ed that losses  w ould have to 
be reco rded wi th respec t to its GG B por tfol io.

834. Sec ond , the rec ord  esta blis hes  that the qualit y o f La iki ’s loan por tfo lio  was par ticu larl y 
pou r. In effe ct, eve n Laiki’s Inte rnal  Audit  Report for  2010  noted the “unusua lly  high 
percen tage o f non-repay ment o f loans”.761 Beg inning wit h A ugust  2010, in co rrespo ndenc e 
wi th Laiki , t he CB C bega n rais ing  co ncern s w ith  regar d to a se ries  o f loans  g ran ted  by the 
Bank for  the pu rch ase of shares  du rin g M iG ’s sha re cap ital  incr ease in June  and July

m  Extraord inary General Meeting o f MPB, 18 N ovember 2010 (Exhibit R-0413). 
’»  MPB BoD Minutes, 30 August  2011 (Exhibit C-0256).
161 Laiki, Audit Committee  Minutes, 20 April 2011 (Exhibi t R-0422).
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20 07 .762  Those  c oncer ns were reitera ted  dur ing  the  fir st h al f of  2011 and were later l aid out  
in mo re deta il in the CB C’s sup erv iso ry on -si te aud it rep ort  w ith respec t to M EB .763  The 
Tribunal  c onsiders  t hat  th e con cerns raised  b y the reg ula tor  in its sup erv iso ry on -si te aud it 
o f M EB sho wed the ve ry ser iou s nature  o f th e pro blems  face d by the Bank. In parti cu lar , 
the  Ba nk ’s practic es o f gra nting  loan s with “balloon paym ents” , o f tak ing  ins uff icient 
col latera l, cou pled with the  often ina dequate  assess ment of b or rowers’ rep aym ent  ab ili ty  
and  the low in tere st c harge d c rea ted  s ign ificant pre ssu re on the Ba nk ’s liq uid ity  and  as sets. 
Th e T ribunal finds  it pa rtic ula rly  signific ant  th at, am ong the “bal loo n pay ment”  lo ans w ith  
low  pri cin g and  ina dequate  securi ty, one can  find  the  loan s granted for  the  pu rpose o f  
purch asing  shares du rin g M iG ’s shar e cap ital  increase. Even mo re worry ing  was  the fact  
that a con sidera ble  pr oport ion  o f these l oans had m atured  in Ju ly  201 0 w ithout hav ing  bee n 
repaid . As the CBC expla ine d in its report , the poor  quality  o f t hese loans dem anded the  
tak ing  o f sub stantial pro vis ion s, o f abo ut EUR 500 mi llion, amount whi ch could  be 
inc rea sed  by more than EU R 200 mi llio n over the course  o f 2 012 . In its response  to the  
regula tor , des pite conte sting  oth er findin gs in the report, Laiki ack nowledg ed tha t the  
tak ing  o f such provisions was necessary.764  As it was later revealed,  the  prov isions 
dema nded  by the CBC we re ult imate ly not  suff icie nt: subsequent due  dil ige nce by  
Houlihan  L okc y es tab lished th at Laiki nee ded  to record  in creased p rov isio ns betwe en EUR 
1.52 bil lion and  E UR  2 .19 9 bil lion for the full year 2011 for its Greek  por tfo lio .765

835.  Third , the CBC’s on-si te sup erv iso ry audit  rep ort  also hig hlighted  oth er area s o f gra ve 
concern  tha t affect ed the per formance  and opera tions  o f the  Bank,  such  as the  s ign ificant 
concentra tion o f d epo sits and  num erous ins tan ces  o f preferential trea tme nt aff ord ed to a 
number o f custome rs to the  det rim ent  of the interests  o f the  Bank. O f note  were the  
rel ationship with MIG and  the undisclo sed  lega l ass ista nce  offe red  by the law firm o f Mr.  
Vgenopoulos  in exchange for  income from  sh ipp ing  loans.  A fur the r reason for  conce rn 
was La ik i’s failu re to tim ely  respond  to the  r eg ulator ’s con cerns.  Indeed,  it was on ly  afte r 
two mo nth s had elapse d since the release o f the aud it report  and aft er the CBC  had  giv en 
the  B ank  a firm deadl ine , tha t Laiki eventua lly  su bm itte d its answ er.

836.  In the  Trib un al’s view , in i ts letter da ted  27 Oc tob er 2011,  6,1 Laiki did not o ffe r co nv inc ing  
response s to  the regu lator ’s concerns. In par ticula r, Laik i di spu ted  that it had no t adequate ly 
ass ess ed  the  rep ayment ab ilit y o f borrowers or  that balloon pay ment loans we re  no t 
accomp anied  by ade quate  securi ty. Laiki  eve n argued  tha t the  extens ion  o f the  loans

762 Letter from the CBC (K.S. Poullis) to MPB (E. Bouloutas), 3 August 20)0  (Exhibi t C-0837).
763 Letter from the CBC (K.S. Poullis) to MPB (E. Bouloutas), 9 November 2010 (Exhib it C-0839); Letler from the 
CBC (K.S. Poulhs) to MPB (E. Bouloutas), 8 Ap ril 2011 (Exhibit C-0841);

.etter from the CBC (K.S. Poulhs) to MPB (E. Bouloutas), 24 August 2011 (Exhib it
C-0255).
764 Letter from MPB (E. Bouloutas) to the CBC (K.S. Poullis), 27 October 2011 (Exhibit R-0113).
76J Houlihan Lokey, “ Project Midas -  Final Due Diligence Report” , 24 February 2012 (Exhibi t R-0147). 
766 Letter from MPB (E.  Bouloutas) to the CBC (K.S. Poullis), 27 October 2011 (Exh ibit  R-0113).
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granted  for  the purch ase  o f M IG shares, wh ich  had not  been rep aid  at maturi ty, did  not 
denote the bo rro we rs’ ina bil ity  to pay , but an extens ion  o f the  “in itial inv estment 
dur ation” . ' ilJ Equal ly u nco nvinc ing ly,  Laiki  a ttemp ted  to argue that  i ts internal  d ocu ments  
“in adv ertently” showed  that the ent iret y o f  its sh ipp ing  loans cas es had been ass ign ed to 
Vgenopoulos  & Partners ,

837. Four th, at the time o f the a lleg ed expro pri ato ry c onduct,  the B ank  wa s inc reasingly  rel yin g 
on ELA, draw ing  EUR 2 ,5 b illi on  in order  to be ab le to co mply w ith the regula tory  liq uid ity  
req uir em ents.T6S Cla ima nts  hav e not offere d a sat isf ac tor y expla nation why Respo nde nt, 
on the o ne  h and , wou ld sup por t the B ank with ev er  increas ing  l iqu idi ty ass ista nce , and  at 
the same time , w ould w ish  to h arm  the  Ba nk th rou gh PSI+ in  order  to faci lita te its eventu al 
nat ionaliz atio n.

838. On these bas es, the Tribunal  concludes  that Claim an ts have no t demo nstra ted  wi th 
con vincing eviden ce tha t Respo ndent  wo uld  have  ben efit ted  from  its purpo rted  plan to 
na tional ize  Laiki. As will  be dem onstrated in more detail belo w, the  Tribun al Finds t hat  
Claim ants hav e also  failed  to  e stab lish  that  R esp ondent con coc ted  a plan to nationalize the 
Bank. To  the con trary, the  ev idence  in the  r eco rd dem onstra tes  that  R esp ondent’s conduct 
can be be tte r und ers too d by a des ire to avoid  the  con dit ion ali ty that atta ched to any  
inte rna tion al financia l ass istanc e prog ram from  the  T roika rather  th an by a  de sire  to harm 
Laiki in o rder  to  br ing  it under S tate  con trol.

839. Claim ants rely u pon  the follow ing  key pi eces o f ev ide nce in su pport  o f the ir argument  that 
Cyp rus had a pl an to naiionalize Laiki: (i) the  C ab inet  minutes  da ted  25  Oc tob er 2 011, on 
the eve o f  the Eurozone sum mit o f 26 Octo ber 2011 ; 7f 9 (ii)  Mr, Ka zami as ’ t est imony at  the  
hea ring ; (i ii)  the  Sec ret Rep ort;  and  (iv)  Mr, Vg en op ou los’ note to DFG da ted  12 Decemb er 
2011 .™  The Trib una l will addre ss each one o f th ese  pieces o f evid ence and will  exp lain  
why , in its view , they do not  supp ort  C lai ma nts ’ contention o f an overa rch ing  co mm unist  
plot to  o bta in con trol  o ver  the  Bank.

The Cab inet minu tes  and  Mr. Kaz am ia s' testimo ny at the  he aring

840. After h av ing c are ful ly e xam ined the C abine t m inu tes  o f 25 O cto ber 20 11,  the Tr ibunal  has 
reache d the  c onc lus ion  that a fai r read ing  o f the docume nt docs not  sup port a find ing  that  
the Cy pri ot Gover nment  was  discussing  a plan to national ize  the Bank. In the Tr ibu na l’s 
view , the  min utes only  ref lec t a discus sion o f the opt ions avail able to the Go vernm ent

767 kt
Laiki,  E LA  Operations w ith  Ceniral  Bank  o f Cyprus (Exh ib it R-0277 |.

7 M  Minutes o f the Meet ing o f the Council o f Ministe rs, CM  3 6/2 011,2 5 October 20 11 (E xh ib it C-0269). 
77u Email from A . Vgenopou los to E. A1 A ii.  ¡2 December 2011 (E xh ib it C-0771).
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under the then  draf t o f the M anagem ent o f Financial Cr ises La w for in terven tion in t rou ble d 
ban ks upo n the  l att er’s reque st.

841. In this respect,  th e T ribuna l notes  that, at the r eque st o f the Mini ste r o f Fin anc e a t the t ime , 
Mr, Kiki s Ka zam ias , the dra ft o f  the Ma nag ement  o f  Financial Crises Law  w as discus sed  
wi th pr ior ity  in Cab ine t. The  M ini ste r o f F ina nce  exp lained  that  the appro val  o f th e law  
was urg ent  so tha t the Go vernm ent cou ld qu ick ly ass ist  dist ressed  banks.  The minutes  
record  th e M ini ste r o f Fin anc e inform ing  the P res ide nt on the extent o f the  Cyprio t b an ks ’ 
exposure to G ree k debt, as wel l as  on  the risk  that a de fau lt o f the  ba nks c ould activate the 
State ’s obl iga tio n to  guara ntee in sur ed  deposi ts, a risk  for  which the Sta te w as not prepa red:

“Minister o f Finance: [ ... ] 1 would  suggest that matters under no. 2, 3 and 4 pre-occupy us 
today and if  you wish, due to some community obligations existing, 1 will see whether from 
a management point of  view, we could not deposit it. If, god forbid, something happens in 
the week  in between, at least we would have it approved in order to submit it to the House 
of  Representatives where a discussion may be made and any amendment thereof, if 
anything arises [... ]
President o f the Republic: [.. .] This issue does not refer explicitly to Cyprus, it refers to 
Greece and it has to do with the side effects of  the Greek debt.
Minister of Finance: Indeed but to our  banks as we ll.
President of  the Republic: In any case, will our  banks pull through even if  we approve it? 
Minister of Finance: We will be ready to intervene immediate ly.”771 [emphasis added]

“Minis ter o f Finance: The matter  under number 2 is the Management o f Financial Crises. 
There must be immediate action for safeguarding the financial stability. There should be
an institut ional and legal framework, such that our  State would be in a position, in case the
need arises — this is why we said we should be prepared -  to intervene and support the
financial system. 1.. .11 would like to remind that under the present circumstances, the State
is a guarantor  to all depositors for the deposits they have in financial institutions, up to
€100.000 [sicl in each bank.” 772 [emphasis added]

“Minister of  Education and Culture: My question is the following: how is the plain 
depositor, the plain citizen, safeguarded if  the Council of  Ministers does not take this 
Decision, although it will do so? 1 want to understand this clearly.
Minister of  Finance: As regards the depositor, he is not safeguarded when the bank 
collapses and from then on. this comes which will safeguard him, that is, he will apply
legally also against the guarantor who is the State which secures a maximum amount of
€100.000. [. ..] We arc talking about wild things, there is no such case, that is, the presence 
of  the State as a guarantor, in my opinion, only exists in theory under the existing 
circumstances.
President o f the Republic: Kikis, when the state gives the bank €2 billion, it’s assumed that 
that’s the amount needed, let’s say that the bank will continue its normal business. 
Therefore, the people are guaranteed. The problem is to find the money. We will appeal to 
the European Central Bank to get a loan.

771 Minutes o f the Meet ing o f the Counc il o f Ministe rs, CM  36 :20 1 ] , 25 October 2011 (Exh ib it C-0269), pp. 2, 3. 
777 Id, , p. 6.
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Minister of  Finance: We have already engaged into informal contacts with the special fund, 
what we all hear as the EFSF.
President of  the Republic: We are not alone, in any case. We are in the least miserable 
situation. There are others who are much worse.
Minister of  Finance: We are in the worst situation in terms of  percentages, based on our 
size and the cneaeemcnt of our banks in the Greek market and the Greek Government
Bonds. But in terms of  absolute numbers, there are others  who sleep less than us.’*TTJ

[emphasis added]

842. During the Cab ine t meeting, the Mini ste r o f  Finance  a lso  rep ort ed to the Prcsidcni  about 
the res istance  encountered  within the  banking  sec tor  wi th respec t to the dra ft of the 
Managem ent o f Fin anc ial  C rises Law:

“Minister of  Finance: A campaign has already begun agains t these bills by a specific bank. 
You should know that.
President of  the Republic: I realize  what is happening, it’s about Marf in Laiki, the State 
cannot subsidize any gentleman or  any bank. There are countries that have nationalized the 
banks, because they could not provide other guarantees.
Minister of  Finance: If it is not passed, President, it is as if  we are doing a favor to the 
specific individual, I answer this m atter because it was raised . The first one to be relieved 
if  we do not pass it, will be the specific  individual” .,w

843. Du rin g the hearing , Mr. Kazamias cla rif ied  that  the ban k which  had voice d its opp osi tion 
again st the draft law was Laik i and tha t the specifi c ind ividua l reference d in the  meetin g 
was Mr. Vgeno poulo s. Mr.  Kazam ias  tes tif ied  that  Mr. Vg enopoulos  w as opposed  to any 
State  inte rventio n in the ban ks on the t erm s o f the draft law:

“Q. [... ] Who is the specific individual at Marfin Laiki Bank who will be relieved if the 
state docs not pass a law that allows for intervention in banks?
A. It ’s Mr Vgcnopoulos.’’7"'5

844. Th e Tribunal  has decided to accept  this tes tim ony as it is corroborated by  o ther  e videnc e 
in th e reco rd. Indeed, the record e vid ences that  a vigo rous debate took  place  in the  Cypr iot 
Pa rliam ent con cer ning the terms o f the  dra ft law, and  tha t a numb er o f comm ents and 
obser va tions  in that r ega rd were  m ade  by  the  Associa tion  o f  Cypru s B anks, o f which  Laiki 
was a member. Th ese  com ments  illu strate  that , whi le the Assoc iation o f Cypru s Banks 
ge ne ral ly  suppor ted  the  adop tion  o f this leg isla tion, it  was co nce rne d w ith  the pr ec ise  terms 
o f the Sta te intervent ion  and sought to ensure the p rotect ion  o f share ho lde rs’ int ere sts .776

,pp . 9, 10. 
m  Id ,  p. 4.
775 T r„ D a y2 , 158: ¡2-16.
776 See, Minutes o f the House o f Representatives, 14 December 2011 (Exh ibit C-0310); Letter from the AC B (M. 
Kainmas) to the Min is try  o f Finance (C. Palsalides), 25 October 2011 (Exh ibi t C-0268).
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845. Du ring the hea ring, Mr. Kazam ias  was also taken to the  sec tion in the Ca bin et min utes 
where in the Pre sident an d the M ini ste r o f Financ e d iscuss ed the  possibil ity  o f nati onalizin g 
the banks as a resu lt o f the application  o f the new law. Becau se the import o f this discus sion 
is the  s ubjec t o f consid era ble  d eba te,  the  T ribunal considers it use ful to ren der b elo w the 
en tirety  o f the  exchange on the ma tte r betw een  the Minis ter  o f Finan ce and  the Preside nt.

846. Th e exc han ge begin s with the Mini ste r o f F inance  p res en tin g the option s avail able under 
the draf t law for  St ate  intervent ion  in fai ling banks: the gra nting  o f Go vernm ent Ioans , the 
pro vis ion  o f Gov ern me nt guara ntees,  the prov ision o f capit al funds “ aga inst  the ac quisit ion  
o f equ al par tic ipa tion in the owner ship struc tur e” o f banks, the purchase o f bank ing  assets  
and the acq uis ition o f a p art  or  all o f the  issu ed capi tal. Th e Mini ste r o f Fin ance exp lain ed 
tha t these mo dal itie s for  State interv ent ion  wer e larg ely bas ed on exi stin g leg islation in 
othe r EU Mem ber States:

“President of  the Republic: Kikis, there is no need to explain to us for the need, explain to 
us the conditions  o f this story. How do we support the banks and under what conditions 
the Slate supports the banks? Or our own Slate will support the banks, if there is any need? 
Minister of  Finance: The proposed legislation provides the Council of  Minister [sic] with 
the power for immediate action. In what ways? It may grant government loans to financial 
organisations or provide government guarantees for borrowing or provide capital funds 
against the acquisition o f equal participation in the ownership structure o f such institutions.
Or buy assets or acquire part or all of  their issued share capital. The contradictions which 
exist, which you should have in mind, are mainly in this last power granted to the State to 
demand the acquisition of  part or all of  the issued share capital.
President o f the Republic: But this is how the entire world operates.
Minister of  Finance: Exactly, because this is what is done in the entire world, wc also adopt 
all these which wc are being prepared by all the States of  the Eurozone and not only, so 
that wc arc prepared from then onwards.” ? [emphasis added]

847.  Followin g the Mini ste r o f Finance’s intr oduct ion , the Pre sident  inte rvened  in ord er to 
discuss the implicat ion s o f a s ign ific ant  Sta te inv estment in a  f ailing bank:

“President of  the Republic: We need to ‘sell’ this thing to the common people. The common 
people will tell you, ' You’re not help ing me but you give a €2 billion assistance to a bank 
And you will tell him: T m  helping this bank based on certain prerequisites and 1 might
even come to the point where I may even buy it, essentia lly I will nationalize it’.
Minister of  Finance: Yes, it is essentially, nationalisat ion. The management leaves, you put 
those that you deem fit to represent you hoping to save it because they say that wherever 
the State is involved, there is no positive result. Some fear that they will be completely 
expelled and this is the most normal thing because essentially , those who led the situation
to that direction with their tolerance or their choices cannot have the trust o f the State. We
arc talking about  more than a billion.
President o f the Republic: Will the ‘protectors’ of  the banks, Nicolas and Averof, accept 
this point?

777 Minutes o f the Meeting o f the Coun cil o f Min isters, CM  36. 2011,25 October 2011 (Exh ibi t C -0269), pp 6, 7. 
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Minister o f Finance: I told you that, already, since yesterday afternoon, huge efforts arc 
made in all directions. I consider now, that they will apply to all the political party 
directions in order to convince by relative arguments according to whom they speak to, at 
least this last point should be deleted.
Minister of  Interior: One clarification. At paragraph 4(a)(iii) 'The provision of  capital 
against the acquisition of  equal participation in the ownership structure', alright, the (v) 
may be full acquisition. Docs (iii) imply that it can participate?
Minister o f Finance: This is when you put a percentage, but I f you nut a percentage, if this 
percentage is small, you appreciate that you cannot have control. Wc may, however, deem 
that wi th a smaller participation we may save it, however, in this way, you will have the 
percentage which any shareholder may have.
Minister o f Interior: Therefore, there is no difference with part acquisition?
Minister o f Finance: No.”T7S [emphasis added]

848. In the view of th e Tribun al, the exc han ge render ed above doe s not eviden ce the inte nt to 
nati ona lize  C yprio t banks, inc lud ing  Laiki , by rem oving  top manag ement , as was  alle ged  
by C laim ants. Th e e xch ang e referr ed  to the si tua tion  in wh ich  the State  wou ld be called by 
a dist ress ed bank  to sup port it wi th a signif icant inv est me nt (the  examp le being di scu sse d 
is a EUR 1 or  2 b illion inv estment) , in exch ang e for  wh ich  the S tate  wo uld  obtain m ajo rity  
or full ow nersh ip o f t he bank  and appoint  new  manag ement . The  Tr ibu nal note s in this  
resp ect  that  both the Pre sident  and  the Minis ter  o f F ina nce  refe rred  in their inte rventio ns 
to capi tal injections  o f mo re tha n EU R 1 or  2 b illion.

849 . The Tribu nal  rec all s here  th at Mr. Kaz amias was  questioned  at  the h earing with  respect to 
the cho ice  o f the term “nationalizat ion ” to des crib e Sta te inte rventio n. The Trib una l doe s 
not  find tha t Mr.  Ka zam ias ’ t est imony with respec t to the use o f the  term in the sen se of 
“st ati fication” was partic ula rly  enl ightening . Neverthele ss,  the Tribun al note s that  Mr. 
Kazamias is no t a lawyer, wh ich  can sugges t tha t the  usa ge o f the term “n ationalizat ion ” 
sho uld  be vie wed with  at leas t so me  circum spectio n. The Tribuna l is moreo ver sa tisf ied  by 
read ing the entirety  of the minutes  o f the Cabin et me eting  that  the usa ge o f the lerm 
“nationalizat ion ” was  not  in its stri ct legal sense. In ligh t o f the partic ula r situat ion  
disc ussed by th e Preside nt and  the  Minis ter of F inance , i.e., State  sup port for  a dis tres sed  
bank , in an am ount exc eed ing  E UR  1/2 bi llion, the Tribunal finds  tha t the  d iscuss ion  did 
not  refer to ou trig ht na tional iza tions,  o r ex pro pri atio ns,  b ut to the change  in the owner ship 
structure o f a  ban k as a result  o f State inte rventio n. Th is injection o f funds wou ld hav e 
followed from  a r equest from  the  d istresse d ban k itse lf, and  n ot on accou nt o f a unila tera l 
decision b y th e re levant  State  autho riti es.  It is also n ote wo rthy to  po int ou t tha t, a t the time, 
no Cypriot bank , incl uding Laiki, had reques ted  or  obtained  Stale suppor t. In N ovem ber 
2012, during the  Bo uloutas manag ement , Laiki ma de inquir ies  r ega rding the  possib ilit y to 
obtain Sta te support  under the  Manag ement  o f Financ ial Cris es Law. Th e Bank  filed a

7?B/i/. ,pp.  7, 8.
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formal request for support on 2 May 2012.779 For its part, the BoC made such a request on 
29 June 2012.™

850. The fact that the Cypriot Government was considering obtaining a stake in the banks in 
exchange for financial intervention, and not an outright nationalization, is also supported 
by the exchange with the Minister o f Interior during the Cabinet meeting. In this exchange, 
the Minister o f Finance confirmed that, when the State did not put up significant funds, the 
State would not obtain control.

851. The Tribunal also notes that the Minister o f Finance also stated during the same meeting:

“Minister  of  Finance: I should tell you that even now -th is concerns also the first matter  -  
the first effort which is being made is the pressure  on the banks themselves to increase thei r
capital base either with the existing shareholders or  by finding new ones. The second effort 
is the intervention o f the State wherever is needed.” 781 [emphasis added]

852. When questioned by the Tribunal at the hearing with regard to his reference in the minutes  
to “huge efforts” made “in all d irections”, Mr. Kazamias clarified that he was referring to 
the lobbying for the removal of the provision empowering the State to remove management 
subsequent to its intervention:

“MR PRICE: [.. .] The President is asking you about particular individuals in the political 
opposition, and you are offering him assurance of some sort that ‘huge efforts are made in 
all directions’. Are these efforts by you? Were you talking to politicians in the Greek 
Parliament?
A. No, I ’m not trying to reassure the President. On the contrary, I am informing him about 
the fact that there was a  lobby consisting o f political personalities aiming not to include in 
the new legislation this right of the government to change the management, et cetera, in 
case, o f course, the state was called upon to intervene.
It was not a reassurance. 1 was simply informing the President that this bank lobby was 
trying to influence politicians in order to delete this provision dur ing the discussion of  the 
new bill that the government would submit.
So I was not reassuring him. To the contrary, I was informing the President about the 
movements that unfortunately were taking place. Actually, the position  of  various members 
of  the Parliament and o f the banks’ association, testified to this .”782

853. Minister Kazamias was asked several limes during the hearing whether the Cabinet was 
considering at its 25 October 2011 meeting the removal of  Messrs. Vgenopoulos and

779 See, Letter from MPB (E. Bouloutas) to the Minist ry  o f Finance (K . Kazamias),  22 November 2011 (Exh ib it C- 
0289); Le itc r f rom  L aiki  (C Sty lianidcs) to the CBC (P Dcmctriadcs), 8 Ma y 2012 (Exh ibit R 0476).
780 Letter from  BoC  (A. Artemis) to the CBC (P. Dcmetriades), 29 June 2012 (Exh ib it R-0494),
781 Minu tes o f the M eeting o f the Council o f Min iste rs, CM  36/20 11,25  October 2011 (Ex hibi t C -0269), pp. J I , 12
782 T r , Day2, 178 5-25; 179: 1-5.
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Bo ulo uta s.7,13 Eve n though the Tribun al has reservatio ns as to the reli abi lity  o f  Mr. 
Ka zami as’ evidence , aft er assess ing  the to tal ity  o f h is tes tim ony on the subjec t mat ter o f 
the Cabin et meeting o f 25 Octob er 2011, and com par ing  it to the content  o f th e Ca bin et 
minutes  tha t are  con tem poran eou s to the se  eve nts , the Tribunal  is per sua ded  tha t the 
discus sion in Cabin et sur rou nding  the rem oval o f m ana gem ent  in ass iste d banks did  not  
con cern Laiki or  any  Cypriot ban k in pa rti cu lar, but  any  futu re bank  that  wo uld  requir e 
Sta te ass istance  under the  term s o f the then draft  Ma nag ement  o f Fina ncia l Cr ise s Law. 
Mr. Ka zami as’ tes tim ony at the hearing was con sis ten t with  the d eclara tion s ma de d uring 
the Cabin et me eting  that  offe ring sub stantial Sta te inte rventio n, in the realm o f  EUR 1-2 
bil lion, c ould n ot be  exp lained  to Cypr iot  taxpaye rs if  the G overn ment did not sub seq uentl y 
to its interv ent ion  rep lace the previous ma nageme nt with people hav ing  the trust o f  the  
State .

854. Wh ile the T rib unal consider s that Mr. K az am ias’ tes tim ony on this i ssue  is credible, see ing  
as it is corroborated by docume nta ry e vid ence contemporan eou s to the rel evant events,  the  
sam e conc lus ion  docs no t app ly with reg ard  to his dec lara tions made dur ing the  he ari ng  
that  h e lacked  pr ior  k nowledg e with regard  to  Mr. Orphan ide s’ intent  to rem ove Me ssrs. 
Vgeno poulo s and B ouloutas. The  Tribun al conside rs that  it s tra ins  credu lity  to  be lieve  th at 
the Mini ste r o f Fin ance, at a time o f grave econ om ic and political  turm oil for the c ountry, 
was  not  be ing  kep t abrea st by  the Go verno r o f  the  CBC  with regard  to his int en tio n to 
rem ove  top  mana gem ent  o f one o f the tw o sys tem ic banks in the c ountry.  N everthe les s, the 
Tribun al does no t infe r from this advance know led ge  the existence o f an elaborate  p lan  to  
na tional ize  the Bank. In the Tr ibu na l’s vie w,  Mr. Ka zamias’ lack  o f opp osi tion to the 
decis ion  o f the CB C Go verno r to pro ceed wi th  the removals cannot be equ ated wi th  the 
existence  o f a co nsp iracy to  ex pro priate  the B ank between two top official s in th e cou ntry. 
The  Tribunal wil l give  add itional  observations with regard to (he removals o f Messrs.  
Vgeno poulo s and  Bouloutas in the Sec tion  IX.C.3 below.

855. For  these re aso ns,  the  Tribunal  Finds that the C abine t minutes  and M r. Kazam ias ' tes tim ony 
at the hearing  do n ot sup port a find ing o f an overa rch ing  pla n to nat ionaliz e Laik i.

The Se cret Report

856. An oth er ke y piece o f evid enc e re lied  upo n by C laima nts  as support for th eir co nte ntion  that 
Respo ndent  had  a plan  to nat ion alize the Bank is the so -ca lled  S ecr et Repor t.

857. The Tribu nal notes that  the Sec ret Report was  prep ared at the  reques t o f Pre sident 
Anastasiade s, the  succe sso r o f P residen t Ch ris tof ias . Inde ed, the doc ument  opens  wi th a

™ T r. ,D ay2 , 159: 12-18, 2 4,25 ; (60:  I.  2, 6-25; 161: 1-25; 162: 1-8; 170: 1-21; 171:20-25; 172: 2-14, 20-25; ¡73: 
1-3.
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statement that “ [t]his study [was] carried out following the instructions by the President of  
the Republic of  Cyprus, Nicos Anastasiades with the aim of tracking down the causes 
which led the Cypriot  economy to the brink o f collapse”.784

858. Regardless of  its official character however, after having examined its contents, the 
Tribunal has decided that the Secret Report has low probative value.

859. In this respect, the Tribunal observes that the Secret Report makes the bold claim that 
“Kazamias had prepared, on behalf of the government, a plan for nationalizing Laiki Bank 
and worked together with the CBC Governor Orphanides, for its implementation”.785 As 
support for this claim, the Secret Report refers to the drafting process for the Management 
of  Financial Crises Law, which involved both Minister Kazamias and CBC officials, to the 
minutes of  the Cabinet meeting o f 25 October 2011 and the 2011 CBC Annual Report.786

860. On this evidentiary predicate, the Secret Report reaches a second conclusion:

“The next day (26.10.2012), Christofias attended the Council summit and agreed without 
any objection to the Greek debt haircut, knowing that the banks in Cyprus would need 
additional capital , however, this he might considered as an opportunity to nationahzc Laiki 
bank.”787  [emphasis added]

861. The Tribunal has al ready determined that the Cabinet minutes of  25 October 2011 do not 
evidence the intent o f the Cypriot Government to nationalize the banks in general or Laiki, 
in particular. Additionally, the Tribunal finds nothing objectionable in the participation, by 
the CBC, in the drafting process of  the Management o f Financial Crises Law. As a result, 
and on the same basis, the Tribunal has decided not to accept the findings of the Secret 
Report with respect to the existence o f a plan to nationalize Laiki.

Mr. Vgenopoulos ' 12 December 2011 note to DFG

862. The Tribunal is not persuaded tha t Mr. Vgenopoulos’ email to DFG, dated 12 December 
201 1,788 is in any way capable of  demonstrating that the Cypriot Government intended to 
nationalize the Bank. It is not disputed that Mr. Vgenopoulos, a witness in this arbitration, 
held the view that the Cypriot Government was intent on expropriating Laiki. However, 
the impressions of  Mr. Vgenopoulos at the time, however well intended they may have 
been, cannot attest to the intent o f the Government o f Cyprus.

71,4 Secret Report, p. 1,
w  I d , p. 7.
7Bft/i /, p p . 7-10.

Id ,  p. 10.
7H!I Email from  A. Vgenopou los to F. A l A li,  12 December 2011 (Exh ibi t C -0771)
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863. For these reasons, the Tribunal finds that the evidentiary record does not support a 
conclusion that Respondent conceived and then executed a plan to nationalize the Bank.

864. In light of  Claimants ’ position that it was the pursuit o f the plan to nationalize the Bank 
that connects the seemingly disparate acts challenged in this arbitration into a composite 
act that breaches the Treaty, and o f the Tribunal’s finding that  the record does not support 
a finding that such a plan ever existed, the Tribunal concludes that Respondent’s acts do 
not constitute a composite act that is capable o f breaching the Treaty’s Article 4.

865. However, that is not the end o f the analysis. In the sections that follow, the Tribunal will 
examine individually each one o f the acts challenged by Claimants.

866. The Tribunal will address the question of  whether Cyprus’ failure to seek an exemption 
from PSI+, to negotiate  better terms at PSI+, to opt out of  the EBA recommendation or to 
seek Troika support for its banking sector immediately following the Eurozone summit 
could be seen as expropriatory.

2. Cyprus’ response to PSI+

867. Claimants’ case with respect to PSI+ is connected with their submissions that Cyprus 
intended to nationalize Laiki and that this intent was established at the latest upon the 
meeting of  the Cabinet on 25 October 2011. The Tribunal has already found that the 
Cabinet minutes do not support a finding that Respondent intended to nationalize Laiki. 
However, during the hearing, Claimants clarified that Cyprus’ lack o f response to PSI+ 
represents in and o f itself a breach of  the Treaty due to the failure to follow the “rules o f 
the road” established at the Eurozone summit:

“MR PRICE: You have asserted that one of the elements o f your composite breach theory, 
as you’ve jus t elaborated here, was the failure of  Cyprus to seek to get a belter deal in PSh ; 
correct?
DR PETROCHILOS: To seek any form o f mitigation or support.
[...]
MR PRICE: Here’s my question: what if  they had sought better  terms of the haircut, bul 
failed?
DR PETROCHILOS: h’s an excellent question.
MR PRICE: Would we have a breach o f treaty?
DR PETROCHILOS: We probably would not.
[...]
MR PRICE: So your  argument is: it was legally obligated by the BIT to seek and obtain 
[EFSF] support for its hanks?
DR PETROCHILOS: If so required, and in the context it was required.
MR PRICE: So it was not open to Cyprus to say: ‘You know what? I don’t want the 
conditionality; not worth it?’
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DR PETROCHILOS: N ot in terms of  the rules of the road for the Eurozone. It went out  of  
the reservation.
SIR DAVID: Excuse me. To what extent are you relying on the motive for which this was  
done; in other words, that this step was not taken because the true intention was to 
nationalise Laiki?
DR PETROCHILOS: Thank you, sir. We are  relying on the motive only in the sense that 
it explains the conduct. The conduct that is problematic is how Cyprus fails to recapitali se 
the bank in the way that the Eurozone decision provides it will do it. We call that the 
‘rulebook’. So that is the offensive  conduct, and it’s our third factual submission.
It is not a political claim: it is a legal claim. The investors have certain legitimate 
expectations, and Cyprus has certain obligations.” 789

868. The Tribunal notes that Claimants ’ clarifications pertain to the issue of  whether 
Respondent frustrated their legitimate expectations, an analysis more properly made when 
seeking to determine whether Cyprus breached Article 2 of  the Treaty. However, since an 
investor’s legitimate expectations are also relevant within the framework of  an 
expropriation analysis, the Tribunal will examine in the paragraphs below whether the lack 
of  any attempt by Cyprus to negotiate a better outcome for the State and/or its banking 
system at the Eurozone summit was expropriatory.

869. The Tribunal wishes to emphasize at the outset that any such analysis will be limited in 
scope:

“[A] ... tribunal does not have an open-ended mandate to second-guess government 
decision-making. Governments have to make many potentially controversial choices. In 
doing so, they may appear to have made mistakes, to have misjudged the facts, proceeded 
on the basis of a misguided economic or sociological theory, placed too much emphasis on 
some social values over others and adopted solutions that are ultimately ineffective or 
counterproductive. The ordinary remedy, if there were one, for errors in modem 
governments is through internal political  and legal processes, including elections.” ™*1

870. The Tribunal endorses this view. It is not up to an arbitral tribunal constituted under an 
investment treaty to sit in judgment over diff icult political and policy decisions made by a 
State, particularly where those decisions involved an assessment and weighing of  multiple 
conflicting interests and were made based on continuously developing threats to the safety 
and soundness of  the financial system. Unless the measure at issue is shown to be arbitrary, 
capricious and unrelated to a rational policy, or manifestly lacking even-handedness, a 
tribunal should not intervene.

871. The Tribunal is persuaded that, in the case before it, Cyprus faced one such difficult 
political decision on the occasion of the Eurozone summit.

789 Tr„ Day 1,54: 14-18; 55: 14-18; 60: 14-25; 61: 1-10.
1,111 S  D. Myers. Inc. r  The Government o f Canada  (UNCITRAL) First Parttal Award, 13 November 2000, at 261 

(Exhibit CL-0165) (“S.D. Myers v. Canada”).
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872. At the tim e, Eur ozone leader s were atte mpting  to find  co nse nsu s at a very di ffic ult  tu rning 
point for th e co ntinen t, w hen the  pos sib ility o f Gree ce ’s di sorder ly d efa ult  and  an exit from 
the Eurozone w ere  disc ussed  a nd , poss ibly , when the futu re o f the  e nti re Eur ozone was at 
stake. The  Tribunal  has  found par ticu larl y en lig hte nin g the fol low  pas sages from the  
Me tric k-L and au Fir st Exper t Report des cribin g the events sur roundin g the Eurozone  
summit:

“ 167. The 21 July 201 1 announcement failed to calm financial markets, however, as the 
summer was marked by significant market volatility and continued increases in Greek CDS 
prices. This market vola tility reflected at least in part the strong disagreement that persisted 
between Eurozone countries  regarding the policy response to the crisis. France and 
Germany disagreed over the proper crisis management  mechanism.

[...]

168. [.. .] Fiance, together with a few other Eurozone countries, favored a very powerful 
fund that could massive ly intervene to stabilize government bond markets. That so called 
‘big bazooka’ approach was discreetly supported by the US and United Kingdom. [. ..]

169. Germany, togethe r with another group of countries, was adamantly opposed to this 
approach. Their opposition grew even stronger  when France floated the idea of c reating 
new Special Drawing Rights (SDRs) to finance an expanded mechanism. [... ]

170. The other main area of  disagreement within the Eurozone related to the nature of  
macroeconomic adjustment measures that countries such as Greece, Italy, and Ireland were 
expected to adopt to gain international financial assistance. [ ... ] Countries  such as Greece 
and Italy res isted the need for painful austerity  measures, however, in part because of  
concerns about the effects o f austerity on economies that were already in deep recessions. 
[.. .] On 5 August 2011, the ECB President and the Governor of  the Bank o f Italy sen t a 
letter to the Italian Prime Minister that was subsequently leaked to the public. This let ter 
outlined in very harsh terms the adjustment measures requested by the ECB, which were a 
condition for the ECB to continue supporting the stabili ty of  the Ital ian government bond 
market through massive purchases of  government bonds. [... ]

171. It was in this con text that EU and Eurozone leaders held summit meetings in Brussels 
on 26 October 2011.

172. O f all the decisions announced that day, only the two last ones (the PSI t and the bank 
recapitalization) truly reflected a broad consensus among European policy makers and 
would be implemented effectively. The awkward compromise on the EFSF would collapse 
a few days later at the Cannes Summit, and changes in the governments of  Greece and Italy 
would be necessary for the economic reforms to take place.

173. [... ] On 31 October 2011, Prime Minister Papandreou announced  a referendum that 
took everybody, including the Eurozone leaders, by surprise. Many were outraged as the 
move threatened to compromise the whole effort to restore calm to financial markets.
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174. The Italian Prime Minister faced similar difficulties, as the reform package negotiated 
with the ECB was encountering strong resistance in the Italian Parliament, and there was a 
distinct possibility that he would lose a vote of confidence. Spreads in sovereign bond 
markets in Italy once again increased [ ...] .

175. The Cannes G20 Summit, chaired by the French President, opened on 3 November 
2011. [. ,] Prime Minister Papandreou was invited to explain his referendum proposal and 
faced open hostility and subsequently announced that the referendum had been cancelled. 
On 9 November, lie resigned as Prime Minister and a technocratic government was 
appointed  under the new Prime Minister, Lucas Papademos, a former ECB Vice President, 
to implement the Troika  program.

176. Similar treatment was accorded to Italian Prime Minister Berlusconi. [...]  On 11 
November, the Italian Senate adopted the reform package after ‘weeks of  bitter political 
fights’. On 12 November,  Mr. Berlusconi resigned as Prime Minis ter and was replaced by 
Mr. Monti, who headed up a technocratic government.

177. At Cannes, the discussion about the financial support mechanism also resumed. The 
US and French Presidents joined forces, pressuring  Germany to accept the SDR plan. 
Subsequent accounts o f the meeting corroborated rumors  about the tense atmosphere. [... ]

178. [ . .] [N]o agreement was reached on expanding the EFSF financing mechanism. 
These plans were never revived or successfu lly implemented.

179. In sum, in less than two weeks, the Eurozone leaders forced the Greek government to 
give up its projected referendum, leading to the collapse of  the coalition government and 
the resignation o f the Prime Minister. They also pressured Italy, the third largest economy 
in the Eurozone, to accept a very strict adjustment  program that led to the resignation o f 
the Prime Minister. They went through a very contentious G20 Summit in Cannes where 
Europe had been lectured by other advanced and emerging economies on its inability to 
manage the crisis. [... ] Massive political uncertainty was hanging over the future of  
macroeconomic policies in the Eurozone. One element on which there seemed to broad 
[sic] consensus was the strategy for strengthening the banking system by recapitalizing 
banks.” 791 [internal citations omitted]

873. As the evidence has made clear, in terms of  percentages, Cyprus’ economy, heavily reliant 
on its banking sector, was the most exposed to Greece out of  all the Eurozone economies. 
It was therefore in Cyprus’ interest to seek to minimize  any impact. Nevertheless, a failure 
to reach an agreement that would have restructured the Greek debt risked leading to a 
disorderly default o f Greece with even more disastrous implications for Cyprus.792 In such 
a scenario, not only would the economic consequences have been much worse, but also 
Cyprus could have alienated its European partners in the process. In o ther words, there  
were no easy choices for Cyprus on the occasion of  the Eurozone summit. Additionally, 
the Tribunal notes that the agreement reached at the Eurozone summit was a political

71 Metrick-Landau First Expert Report, at 167-179.
See, Morr ison1 “Yes, a disorderly  default by Greece would have been catastrophic for the whole of  Europe, 

including Cyprus” (Tr„ Day 3, 10:22.23).
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direct ion , not  a  so urc e o f bindin g o bliga tions . A pote ntia l veto by Cy pru s wo uld  have  had 
a dubiou s eff ec tiv eness.793

874. The Tribunal the refore  Finds no thin g a rbi tra ry,  capricious  o r unre aso nable  in C yp ru s’ lack 
o f att em pt to neg otiate  for its elf either a n exem ption  o r a mitigation o f the  PS 1+ program.

875. Equal ly, the Tribun al is no t persuaded  that  Cyp rus  acted arb itra rily  in not negotia ting an 
exem ption  from the EBA  capital exerc ise , as suggested  by Cla ima nts . Th e Par ties  hav e 
off ere d the con flic ting tes tim onies  of Prof.  Morrison,  on the one  hand, and  Pro fessors 
Lan dau  and  Mc trick, on the  o ther. Whil e Pro f. Mo rrison took the view that La ik i’s weak 
capital pos itio n wa s public kno wledg e and had  alre ady  bee n fac tore d in by the markets, 
Prof. Lan dau  e xpres sed  the  opin ion  that  a fai lure to announce  p rom pt comp liance w ith  the 
EBA re com mendation wo uld  hav e sent a  signal  o f weakness to  the  ma rke ts a nd wo uld  have 
trig gered a bank run. T he  Tr ibunal  is not  in a  pos ition and is not  ma ndated by the  Tr eat y to 
dec ide  wh eth er or not  Cy prus ’ dec ision to not seek an exem ption  from  the  EBA  capi tal 
exe rcis e was  the bes t cou rse  o f  action to  b e taken under the c ircum stance s. What mat ters  
is that BIT s do not h old  St ates to an obl iga tio n to ac t follo win g inte rna tional  bes t pr actices . 
Moreover , it is no t at  all cle ar to the T rib unal which  o f the two op tions wo uld  ha ve been in 
line  with such practic es,  p arti cul arly conside rin g that the only c ountr y to  h ave  so ught such  
an exem ption  wa s Greece . In light o f these  c onsidera tions,  the Tribunal  f ind s tha t C yprus’ 
dec isio n to follo w th e EBA reco mm endation w as not a rbi trary, cap ric iou s o r unrea son able.

876. Th is holds all the mo re true  for  Cy prus ’ decis ion  not to app ly immedia tely for  financia l 
ass ista nce  from the EFS F. It is not  debated  by the Part ies and  it is cle ar from  the reco rd 
tha t applying fo r suc h ass istance  wo uld  hav e require d C yprus  to ente r into a c on di tio na lly  
program tha t entailed the redu ction o f its public expen ses  thro ugh  painfu l aus teri ty 
measu res . In oth er words, Cypru s had to ma ke a poli tica l dec ision and choose wh eth er to 
pro tec t its ban king secto r immedia tely through Tro ika  ass istanc e, with the  attenda nt 
stabil iza tion o f its banking  sys tem but at eno rmous cos ts to its citi zen s, or  to pro tec t its 
cit ize ns from unpopu lar  and dif ficu lt pu bl ic spe nding  c uts  and  a ttem pt to find  a lternat ive  
solu tions for its ban ks.  T he Trib unal finds nothi ng  unreasonab le, arb itra ry or  capri cio us in 
Cy prus’ dec isio n not  to seek EFS F fund ing  imm edia tely . It is cer tainly  not  up to the 
Tribunal  to dec ide  how the C ypr iot Go vernme nt should have e lec ted  to spen d p ublic  funds.

877. Fur ther, the Tribunal  is n ot persuaded  tha t t he “ru les o f the  ro ad” refe rred  to b y Cla imant s 
repr esent bin ding legal obligatio ns,  see ing  as they we re incorpora ted  in the Eurozone 
Sum mit  s tate ment, wh ich  is a polit ical  d ocum ent . In any eve nt, as wil l be demo nstra ted  in 
mo re deta il in Sec tion  X.C .6 below, Cy pru s in effec t did  fol low  the pr inc iples laid  out  in 
the Eur ozo ne Summ it s tate ment.

” ”  Sec, Morrison First Expert Report, at 135.
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878. Fo r th ese  reaso ns,  the Tribunal  finds tha t C yp rus’ re sponse to PSI+ was not  e xpropria tory 
and d id  not b rea ch A rtic le 4 o f  the  Treaty.

3. Th e rem ova l o f m anagem ent

879. Th e hea rt o f Cl aiman ts’ e xprop ria tion cla im is t heir a llegation tha t the rem oval o f Messrs.  
Vgenopoulos  and  Boulo uta s by  the CB C rep resent ed the me ans through which  Cyprus 
ob tained the de  fa cto  con trol over Laik i and  prepar ed it for the  formal nat ion alizat ion  in 
June  2012. Re spondent objects  to thi s cha rac ter iza tion o f  th e CBC’s dec isio n, argu ing 
ins tea d that  Cypru s act ed in the leg itim ate  exe rcise o f the  State ’s po lice powers.  The 
Tr ibu nal finds n o T reaty  or factu al bas is in the record tha t c ould pro mp t it to sec ond -guess  
the  C BC’s dec ision to rem ove m ana gem ent .

The r em ov al  o f  Mr. Vge nop oulos

880. Th e T ribu nal  obser ves tha t the Partie s d isp ute  whethe r Mr. Vg enopoulos  w as rem oved by 
the  C BC or re sig ned o f his  o wn v olit ion .

881. The Tribu nal  c onsid ers  tha t the evid ence in the r ecord unequiv ocally de mo nstra tes  tha t Mr. 
Vg enopoulos  ste pped  down  fol low ing  a reques t from  the CBC. In fact , the  fon ner 
Go verno r o f the  CBC dec lared in no  u ncert ain  t erms befo re a Parlia me nta ry Comm itte e in 
2016:

“It was not me who brought Mr Vgenopoulos in Cyprus. I did not provide cover to him 
[but instead] 1 ousted him when I could, using the la w”774 [emphasis added]

882. However , the ana lys is doe s not  end there. Indeed , wh ate ver misgivings Mr. Vgeno poulo s 
may  have had before ste pping  down from Laiki ’s B oard  o f  Directo rs and  from  his  posit ion 
o f  No n-Executive  C hairm an, on 4 N ovem ber 20 11,  h e too k a c onscious decis ion  to tend er 
his  r esigna tion . Had Mr.  Vgenopoulos  w ish ed to  r esi st the pr essure o f  the C BC , he would 
have been within his r igh ts to ref use  to resign and force  the  CB C to in itia te a forma l, written 
process for this rem oval,  as Mr. Boulo uta s in fact  d id a few week s later.

883. Claim ants argue tha t M r. Vg enopou los ’ r esignation  was due  to the pressure  ap pli ed  by  Mr. 
Orphanides  on me mb ers  o f La iki ’s Board  o f Direc tors and sha reholders . Th e Trib unal

7')J “Orphanides: 1 ousted Vgcnopoulos from Cyprus when I could”, Fileleftheras, 6 September 2016 (Exhibit C-0831), 
See also, "Frontal attack by Orphamdcs”, ANT1, 30 April 2012 (Exhibit C-0353); Interview of A Orpbamdes, available 
at bl ip .''www.youtube convwalch?v PWRhl.Zv5G-M;it - 119. 30 April 2012 (Exhibit  C-0354).
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conside rs tha t tha t may  wel l have  been the case . Neverthele ss,  it doe s not  amount to a 
breach  o f the Treaty.

884 . Firs t, the CB C was within its rights  to reques t the rem oval o f Mr, Vg enopoulos . Sec tion  
30 o f the Banking Law ex pli cit ly con ferred  this powe r u pon  th e regula tor .

885 . Second , the  evidence  in the re co rd  does n ot su ppo rt a f ind ing  that  the  CBC  abuse d its po wer 
when it ousted Mr. Vg enopoulos . Cla imant s have not  p ut forw ard  a ny e videnc e from  a ny 
individu al in direct  c ontac t w ith  the CBC, whom the  C BC purpo rtedly  asked to have Mr. 
Vgeno pou los  removed . C laima nts  argue that the C BC  used the th rea t o f wit hdraw ing  ELA 
so as to force Mr. V genopoulo s to s tep  dow n. However , th is is not supported by the record. 
In effect, the evid enc e re lied  up on  by  Claimants  in support o f this a rgu me nt is the  fo llow ing  
sta tem ent  by M r. David :

“Nevertheless, in (he immediate future we anticipated that we could not continue 
functioning in the way that wc had been unless market conditions dramatically improved. 
During this period we updated the CBC almost daily on our position, as the CBC had asked 
us to do in l ight o f the economic circumstances. I alerted the CBC on  several occasions 
that they  should be ready to provide ELA to us, because there was an increasingly high 
probability that Laiki would need it on account of the massive deposit flight. In a telephone 
conversation in mid-201 L Mr Poullis, who was the Senior Manager of  the Division for
Regulation and Supervision of  Banking Institutions, told me that the CBC would not be
prepared to provide funds to Laiki . Instead, he told me mockingly, Laiki should look to Mr 
Vgenopoulos and his friends to put some of their own money into the bank.”795 [emphasis 
added]

886. The Tribu nal  o bse rves that Mr. David  is referr ing  to a conver sat ion  having a lleged ly take n 
place in the mi ddle of 2011, be fore  the CBC ac tua lly  too k any  dec isio n to sup port Laiki  
through ELA (“the CBC wo uld  not be prepar ed to pro vid e funds to La iki ’’). What eve r 
con versat ion  Mr. David m ay hav e h ad with  Mr. Pou llis , the record establi she s th at the CB C 
did  in fact pro vid e Laiki with  EL A upo n its reques t, and  t hat  this happened a few m onths 
aft er this  conversation, on 27 S ep tem ber 2011. This  fo rm o f supp ort  con tinued  to  be offered 
to th e Bank up unti l it was decid ed  t hat  it w ould be placed  in resolution.  In any  event, Mr. 
David has n ot app eared before  th e T ribuna l at the h earing f or quest ion ing  and the T ribu nal  
was not sat isfi ed with  the rea sons invoke d for his dec ision not  to app ear . As a resu lt, the 
Trib una l has dec ided that M r, Dav id ’s tes tim ony is not  co rroborated by the evid enc e in the 
record  an d h as low probativ e v alue.

887. Further,  had the CBC som ehow  pre ssu red  La iki ’s Board  or  s hareh old ers  to rem ove  Mr. 
Vgc nop oulos,  they could have  refuse d to be co- opted . Indeed, aft er Mr. Orpha nidcs 
removed Mr. Bou loutas,  a un an im ou s Board req ues ted  Mr. Orphanide s to recons ider,

795 David First Witness Statement,  at 30.
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invoking their support for the former Chie f Executive Officer. It is unclear from the record 
if the members o f the Board and/or the shareholders contacted by Mr. Orphanides shared 
his concerns with regard to Mr. Vgenopoulos. What is clear is that these members o f the 
Board and/or shareholders did not officially request Mr. Orphanides to re-evaluate his 
views with regard to Mr. Vgcnopoulos.

888. For these reasons, the Tribunal finds that the resignation of  Mr. Vgenopoulos, whether as 
a result of  formal pressure or o f his personal decision not to oppose the wishes o f the CBC, 
does not form part of any expropriatory conduct by Respondent.

The “ Cypriotfcation” ofLa iki

889. The Tribunal finds no support in the record for Claimants’ contention that Cyprus removed 
a number of  Claimants-affiHated directors and senior managers, and replaced them with 
Cypriot nationals that were unqualified for their jobs. In effect, the record shows that the 
Bank, through its consti tuent internal organs, elected the new members of  the Board and 
senior management. Had the Bank deemed them to be unqualified, it was at liberty to elect 
other representatives.

890. More precisely, Mr. Christos Stylianides, one of  the two Deputy CEOs of  the Bank 
(together with Mr. Kounnis) pr ior to Mr. Bouloutas* removal, was elected as CEO by the 
Board o f Directors o f the Bank on 5 December 2011. Even if  Claimants were correct that 
Mr. Orphanides had met with Mr. Stylianides in order to “handpick”796 him as successor 
to Mr. Bouloutas, what is ult imately relevant is that the unanimous Board of  Directors 
elected him as CEO. This included Messrs. Foros and Theocharakis (affiliated with 
Claimants) and Mr. Fadel A1 Ali, the representative of  Laiki’s largest shareholder, DFG. 
In other words, Mr. Stylianides was the preferred choice of  the Bank.797 The Tribunal 
considers that it is not surprising that, at a time of  grave financial difficulty, when obtaining 
the continued financial support of  the CBC through ELA was deemed crucial for the 
Bank’s survival, Laiki’s Board of Directors appointed a CEO that the Governor of the CBC 
trusted.

891. Further, on 12 December 2011, the Board of  Directors o fLa iki  elected Messrs. Michael 
Sarris and Chris Pavlou as Non-Executive Directors by nine votes to two, with Messrs. 
Hiliadakis and Foros voting against the proposal. Mr. Kounnis, affiliated with Claimants, 
and Mr. Fadel A1 Ali voted in favor of  the proposal. At the same meeting, Mr, Mylonas, 
the then Chairman of  the Board, recommended the election of  Mr. Sarris as the new

796 C-PHS, at 45.
797 MPB, BoD Minutes, 5 December 2011 (Exhibi t R-0129).
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Chairma n of the  Boar d from  1 January  2012.  Mr.  Sar ris was e lec ted  by nine  votes to two. 
Again , Messrs.  Kounn is and  At  All voted in fav or  o f the  pr oposa l.™

892. It is true that som e dire cto rs and  manag ers  aff ilia ted  with  Cla imant s no longer  s erv ed on 
the Board. However , the record  shows that  this  wa s due  to the ir voluntary  decis ion  to 
resign.  In effect, the Boa rd o f Directo rs o f Laiki me t on 17 Janu ary  201 2 int er  alia  in ord er 
to decide the con sti tut ion  o f the new Boa rd, o f Boa rd Comm ittees and of the  Group 
Execu tive Comm ittee. The minutes o f the me eting  record  that  Messrs . Ma gei ras , 
Karatz enis and  Const antin ide s had  tender ed the ir res ign atio ns,  wh ich  req uir ed the 
app oin tment  o f s uccessors . At the same meeting, Messrs. Lysandrou and  My lonas were 
elec ted  as V ice Ch airme n o f  the B oa rd .799

893. Messrs , Foros and  Kounnis , aff ilia ted  wi th Claim ants,  kept the ir sen ior  posit ion s in the 
Ban k un til J une 201 2. T he T ribuna l fin ds no su pport  in the record  fo r Cla im an ts’ conte ntion  
tha t its rep resentativ es wer e side line d. In effect , Mr. Foros was app oin ted  to La ik i’s 
No mi nation Comm itte e a nd Ris k M ana gem ent  C om mi ttee in  M ay  2012 .80:) Mr.  F oros  al so 
signed  a  n um ber  o f de cis ion s take n by th e Board , suc h as app rov ing  L aiki ’s p art icipat ion  
in PSD -,801 the  a ppoin tment  o f ad vis ors802 and the submission o f a req ues t to the Cypriot 
Go ver nm ent  fo r the u nderw riti ng  o f its s har e i ssue .803 In any  event , th e T ribuna l con siders  
it unlikely  that, if  the  rem ova ls had been dic tated by Cyp rus , as Claim an ts allege , any  
dir ec tor  aff ilia ted  w ith Claim ants would  have  been  a llowed to rem ain on the Board.

894. For all these reasons, the Tr ibunal  c onc ludes that t her e is no factual sup port for C la im an ts1 
con ten tion that  Respo ndent  followed a po lic y o f “Cypriotizat ion ” o f  L aik i’s Board  o f  
Dir ectors  and  s en ior  ma nag ement .

The rem oval o f  Mr. Bou loii tas

895. Af ter  having ca refully  examined  the record  a nd the Partie s’ su bm iss ion s, the Tr ibu nal  has 
reache d the con clusion tha t R esp ondent’s rem oval o f Mr. Bouloutas w as carried  out in the 
leg itim ate  exercise o f Cy pr us ’ pol ice  po wers and  w as not  ex propriatory.

896. Before set ting  out the rea son s for  its dec isio n, the T ribunal  wil l firs t esta blis h the prop er  
sta ndard  o f review that  is appl icable  to the ana lys is o f the CB C’s act ions.

MPB, BoD Minutes, 12 December 2011 (Exhib it C-0307).
MPB, Board Minutes, 17 January 2012 (Exhib it C-0321).
MPB, BoD Minutes, 29 May 2012 (Exhibit R-0174).

“I:l MPB, BoD Written Resolution, 7 March 2012 (Exhibit R-0 15I). 
HH MPB, BoD Minutes, 2 Apri l 2012 (Exhib it R-0470). 
sw  MPB, BoD Minutes, 7 May 2012 (Exh ibit R-0163).
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897.  In th is r esp ect , th e Tribunal notes  wi th app roval the Invesm ar t v. Czech Rep ub lic  trib unal’s 
rul ing  wi th respec t t o a b ank ing  re gu la tor’s d eci sion to rev oke a ba nk ’s lic ense:

“A decis ion to revoke a bank ’s licence, which takes place within a deta iled national legal 
framework that includes administrative and judic ial remedies, is not reviewed at the 
international law level for its ‘correc tness’, but rather for whether it offends the more basic
requirements of  international law. Numerous tribunals have held that when testing 
regulatory decisions against international law standards, the regulators ’ right and duty to 
regulate must not be subjected to undue second-guessing by international tribunals. 
Tribunals need not be sa tisfied that they would have made precisely the same decision as
the regulator in order for them to uphold such decis ions.”BB4 [emphasis added]

898. Th e T ribunal aligns  its el f with the findin g o f the  Saluk a v. Czech Re pu bl ic  t ribunal  that  a 
banking  reg ulator ’s decis ion  to place a ban k in forc ed adminis tra tion is ent itled to som e 
discre tion and  tha t “ [i]n the abs enc e o f  c lea r and  comp ell ing  ev ide nce”  that  the ban k 
reg ula tor  had  “e rred o r acted oth erw ise  impro perly  in re achin g its decis ion ”, a t ribunal mu st 
acc ept the rea sons given  b y th e r eg ulato r fo r i ts dec isi on ,805  It ca nnot the refore  be  that this 
Tr ibunal  is tasked  to determ ine  whe ther  the CBC’s d ecision  to  rem ove  Mr. Bou lou tas  f rom 
his  post  as CE O wa s corre ct.

899. The Tribu nal mu st also be mindful  o f th e fact  tha t a cen tral  ban k acts  as a reg ula tor  o f a 
hig hly  technical and  sop his ticate d eco nomic sec tor , tha t it has  intimate know led ge o f the  
under lying data and  is bes t pla ced  to assess  wh eth er one  cours e o f ac tion is pre ferabl e to 
ano ther . It is not  up to the Tribunal  to sub stitute  its judg me nt  on the  adv isabil ity  o f 
measu res  taken by th e CBC , so a c ert ain  level o f de ference to the judg men t o f  the ba nking  
reg ula tor  must ind eed  ex ist.

900. Ne verthele ss,  the T ribunal con siders  that  such deference mu st not imped e i ts task to verify 
wh eth er intern ational law  was com plied  w ith. If  there  is any evidenc e that  a dec isio n taken 
by a reg ula tor  was abu sive, did  not afford  due pro ces s or  was a p retense o f  form des igned 
to conc eal  im pro per en ds,  a trib una l mu st find a b rea ch o f in ternat ional law.

901. In the paragr aph s below, the Tribunal will  set ou t the reason s for its find ings that  the 
rem ova l o f Mr. Boulo uta s was an exerc ise  of regula tory powers (i) taken  in ord er to pro tec t 
the public  w elf are (ii), a p rop ort ion ate  ( iv)  and non-d isc rim ina tory m easure take n in good 
faith  ( iii).

804 Invesmar t v, Czech Republic, at 501.
805 Saluka v. Czech Republic, at 272, 273.
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(i) All exercise o f regulator}’ powers

902. The Banking Law relied upon by the CBC when it removed Mr. Bouloutas is a statute of 
general application, which predated Claimants' investment in Laiki. Its Section 30 reads as 
follows:

“30. (I)  The Central Bank may take all or  any of the following measures where  a bank fails 
to comply with any o f the provisions of this Law, o r o f any Regulation issued under this 
Law or with the conditions of its licence, or in the opinion of the Central Bank the liquidity 
and character o f its assets have been impaired or there is a risk that the ability o f the bank 
to meet promptly its obligations may be impaired, or  where this is considered necessary 
for the safeguarding o f the interests of depositors or creditors -

(a) require the bank forthwith to take such action as the Centrai Bank may consider 
necessary to rectify the matte r or to restrict the operations of  a bank by imposing 
conditions on its licence as it thinks desirable;

(b) Without prejudice to the generality of paragraph (a) above, impose conditions  under 
this section and in particular:

(i) require the bank to take certain steps or to refrain from adopting or 
pursuing a particular  course of action or to restrict the scope o f its business 
in a particular way;

(ii) impose limitations on the bank on the acceptance o f deposits, the granting 
of  credit or the making o f investments;

(iii) prohibit the bank from soliciting deposits, cither  generally or from 
specified persons or class of  persons;

(iv) prohibit the bank from entering into any other transaction or class of  
transactions,

(v) require the removal o f any director, chief  executive or manager o f a bank;

(vi) oblige the bank to hold own funds in excess of  the minimum level laid 
down pursuant to the provisions of  section 21 ;

(vit) require the reinforcement o f the arrangements, processes, mechanisms and 
strategies of the bank implemented to comply with subsections (2) and (3) 
of section 19 and section I9A;

(viir) to require the bank to apply a specific provisioning policy or  treatment of 
assets in terms o f capital requirements;

(ix) restrict or limit the business, operations or network ofb anks; and

(x) require the reduction of the risk inherent in the activities, products and 
systems ofba nks.
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[...]

(2) The Central Bank shall, before taking any measure under paragraph (a) or (b) of  
subsection (1), furnish a report to the bank inviting its comments thereon within a specified 
period which should not be less than three days from the date of  the delivery of  the 
report.” ““

903. While the removal of  Mr. Bouloutas was not a regulatory measure having general 
application, it was carried out pursuant to one such regulation. In the view of the Tribunal, 
this fact alone invites the appl icability o f the police powers doctrine, subject o f course to 
the other conditions  being met. In other words, the Tribunal does not find the distinction 
drawn by Claimants between on the one hand generally applicable regulations, and on the 
other hand, the application o f those regulations  to a specific set o f facts, to be significant 
as far as the application o f the police powers doctrine goes. The Tribunal notes that this is 
consistent with arbitral practice. In Saluka v. Czech Republic, the challenged measure was 
the act of  placing a bank under forced administration pursuant to the banking laws of  the 
Czech Republic. In Invesmart v. Czech Republic, the tribunal assessed the compliance with 
the applicable treaty o f a decision to revoke a bank’s license. In de Levi v. Peru, at issue 
was the intervention o f the banking regulatory authority which resulted in the dissolution 
and liquidation of  a bank.

(ii) Taken in order to protect the public welfare

904. Further, the Tribunal considers that the CBC’s intervention was taken in order to protect 
the public welfare.

905. In this respect, the Tribunal finds that Section 30 of  the Banking Law is a bona fid e 
regulation aimed at protecting the public welfare, Le., the health and optimal operation o f 
the banking system in Cyprus, the protection of  depositors and clients, and ultimately, the 
protection of  taxpayers. This is explicitly spelled out in the text of  the provision. Indeed, 
Section 30 applies to situations in which there is “a risk that the ability of  the bank to meet 
promptly its obligations may be impaired, or where this is considered necessary for the 
safeguarding o f the interests o f depositors or creditors” .

906. As was acknowledged by Prof. Morrison in his expert testimony, many States have similar 
regulations on their books: according to a World Bank survey o f 143 countries, 92% of  all 
jurisdic tions conferred the power to suspend or to remove managers upon the relevant 
autho rities?07

Ii"fi Republic of  Cyprus, Banking Laws of 1997-2013 (Exhibit CL-0138).
*a7 Morrison First Expert Report , at 233, referring to Martin Cihac, Asl Dcmirgu-Kunt, Maria Soledad Mar tinez Perm 
& Amin Mohscni-Cheraghlou, Ba nk  Regula tion an d Sup erv ision around th e Wor ld - A  Crisis Upd ate 4 (The World 
Bank. Policy Research Working Paper No. 6286, Dec. 2012).
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907. The Tribunal also observes that, in his decision ordering the removal o f Mr. Bouloutas, the 
CBC did in fact refer to the objectives of  the Banking Law, i.e., protecting the banking 
system and the interests of  depositors. In particular, after invoking management’s 
imprudent loan policy, the Bank’s continuing failure to comply with minimum liquidity 
requirements, its continued reliance on ELA and management’s failure to take remedial 
measures, the Governor of  the CBC decided to remove Mr. Bouloutas:

“In view of  what is mentioned above and, particularly, in consideration of  the on-go inn 
risk o f further deteriorat ion o f the liquidity situation, in order to secure the interests of  the
depositors, the Central Bank, in accordance with article 30( 1) of  the Banking Law 1997 to 
(No. 2) 201 1 [.. .].” 80S [emphasis added]

908 . The Tribunal acknowledges that Claimants dispute that the CBC did in fact act in the 
pursuit of  the legitimate public welfare objectives it invoked in its decision. The Tribunal 
considers that, however, an inquiry into whether the CBC was motivated by other 
considerations is properly made when assessing Respondent’s good faith. For purposes of 
the present analysis, it is sufficient to note that the CBC took the measure so as to protect 
the Bank, the banking system and the interests of  depositors, i.e., in order to protect the 
public welfare.

(Hi) A non-discriminatory measure taken in good faith

909. The Tribunal finds that the decision to remove Mr. Bouloutas was taken by the CBC in 
good faith and in a non-discriminatory manner.

910. Before setting out the reasons for this finding, the Tribunal wishes to make a few remarks 
with regard to the testimonies of  the Parties’ banking experts.

911. First, the Tribunal notes that Prof. Morrison is of  the view that “regulators should remove 
bank directors during a crisis only when doing so is likely to improve the bank’s 
position”,809 and specifically, its liquidity. He adds that “a rapid replacement of  bank 
directors [might] unsettle markets and worsen liquidity problems” and that such an effect 
should be “risked” “only if there is clear evidence that markets would be still more 
unsettled if  the existing team o f directors was retained”.810

912. In other words, Prof. Morrison puts forward a very strict test for determining the 
circumstances in which a central bank may remove the management o f a bank during a 
time of  crisis: when there is “clear evidence” that doing so is likely to improve liquidity.

808 Le iter  from CBC (A . Orphanidcs) to MPB (E. Booloutas), 29 November 2011 (Exh ibi t C-0294),
809 Morrison Second Expert Report, at 14 [.
810 Mor rison First Expert Report, at 241,
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Quite  apart  from  the que stio n o f w hethe r such cir cums tan ces  ma y eve r exi st in tim es o f  
financ ial cri ses , the Tribunal  observes  that Prof. Morr ison has admi tted a t the he aring  th at 
he did  not quote  to any  re lev ant lite ratu re as support  for  his op inion , that  he did  not cite  to 
any legal a uth ori ty,  tha t he  had no t read any  aca demic paper on  the  sub jec t o f  cen tral  ban ks ’ 
rem ova l o f  ban k ma nagement,  tha t he has  had no releva nt exper ience in this regard  and  
that h e has never w ork ed for a ce ntral ba nk .811

913. The T ribunal the refore  f inds litt le sup port for  its  analys is in Prof . Morris on ’s tes timony .

914 . Sec ond , the  T ribuna l obser ves that Cla imant s strongly  co ntest the reli abi lity  o f Pr ofe sso rs 
La nd au 's and  Metric k’s tes tim onies . In the ir view, Re spon dent’s experts  “fu ndam ental ly 
chang ed their  eviden ce at the hea ring by abandonin g the ir mismana gement all egati ons” 
and  “in vente d” new  gro unds tha t wou ld ju st ify  the CB C’s decis ion  to rem ove Mr.  
Bo ulo uta s, in p art icu lar  an alleged “presu mp tion that y ou sho uld  rem ove m ana ger s if  there 
is a  huge publi c s upport ask ed f rom the taxpayer”, a gro und p urp ort edly not  re lied  up on  in  
the ir w ritt en exper t r ep or ts. 812

915. The Tribunal  d oes  n ot sha re Cl aim an ts’ p oin t o f view .

916. In this respec t, the  T ribuna l obser ves that, in their F irst  E xpert  Repo rt, Pro fessors Landau 
and  Me tric k too k the posit ion  tha t the CBC’s decis ion  to rem ove Mr.  Boulo uta s wa s 
rea son able for  the  fo llowin g re aso ns:  (i) Laiki ’s se nio r m ana gem ent  bore res ponsibi lity  fo r 
its stra teg ic decis ion s and  risk  ma nag ement  fai lur es ;813 (ii)  the CBC lost  con fidence in 
La ik i’s s en ior  ma nageme nt due  to  its  fai lure  to  ad dre ss its w ors ening  liq uid ity  posit ion  an d 
the  Ba nk ’s inc rea sing rel ian ce  on cen tral  ban k financin g;814 (iii ) the  co rre spondence 
between Laik i and  the C BC  during  Oc tob er and No vemb er 2011 “reveal[e d] how t he  CB C 
viewed La iki’s ma nag ement  and  the  e xtent to which  the  C BC had  lost confiden ce in Mr. 
Vg enopoulos  and  Mr. Bo ulo uta s” ;h is  (iv) La ik i’s senio r ma nag ement  itse ll arg ued  tha t a 
new  bo ard  w ould ben efi t La iki ;81 6 an d (v) CBC’s ous ter o f Laiki sen ior  m ana gem ent  w as 
con sis ten t with its treatm ent  o f senio r m anagem ent a t o the r inst itu tio ns .817  In other w ords, 
La iki’s rel ian ce  on ELA was  me ntioned as one  o f th e gro und s tha t allegedl y ju sti fie d the 
rem oval o f manag ement .

811 T r., Day 3, 4: 5-25; 5: 1-7.
812 C-PHS, at 27.
813 Metrick-Landau Firs t Expert Report, at 419. 
8N  id ., at 422.
815 Id ., at 426.
816 Id ,  a t4 33,43 4.
817 id ., at 436.
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917. In their Second Expert Report, Professors Landau and Metrick reiterated their reasoning 
above.818 In response to Prof. Morrison’s testimony that central banks should remove a 
bank’s management only where there is a strong indication that this would lead to an 
improvement in liquidity, Professors Landau and Metrick took the view that “crises require 
strong government intervention and public financial support and this strengthens the case 
for a swift removal of  managers”.819 As support for their position, Professors Landau and 
Metrick referred to the EU Banking Communication, and provided a series of reasons why 
it is common to sec a bank's management removed during financial crises if there is public 
support given to the bank. Several examples from European countries were offered. 
Further, Professors Landau and Metrick explained that Laiki’s large ELA exposure 
“required maximum transparency from the bank and full cooperation from the 
management” and “ the CBC had no reason to believe Laiki’s existing management would 
meet those conditions’’.820

918. The Tribunal therefore finds that the arguments put forward by Respondent’s experts in 
their written reports were  in line with the arguments provided at the hearing.

919. Third, the Tribunal notes that Claimants also criticize the testimony of Professors Landau 
and Metrick for having defended the CBC’s actions  based not on the CBC’s framework 
and reasons, but on their own framework. Additionally, Claimants take except ion to Prof. 
Metrick’s statement that the assessment o f the reasonableness of  the CBC’s decision was 
based on the outcome achieved and not the reasoning or process which preceded it.821

920. The Tribunal bears these criticisms in mind in its analysis below.

§

92 1 Claimants base their theory that the CBC acted in bad faith when it removed Mr. Bouloutas 
on the following arguments: (a) it was motivated by the goal to nationalize Laiki; (b) the 
correspondence between Laiki and the CBC docs not reveal any tegitimate reason to 
remove Mr. Bouloutas; and (c) the process followed for the removal of  Mr. Bouloutas 
lacked due process and was not transparent. For its part, Respondent disputes all three o f 
these contentions.

922. The Tribunal will address each one in turn below.

** ' Mctr ick-Landau Second Exper t Repor t, at 152. 
1,19 W .a t 143.
"M/i/, at 156.
831 C-PI IS, at 27,2 8,5 2,6 3.
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923. (a) Intent to nationalize. The Tribunal has already found in Section IX.C.l above that the 
record docs not support Claimants’ argument that Respondent had a plan to nationalize 
Laiki, In that section of  its analysis, the Tribunal focused primarily on the members of  the 
Cypriot Government, and in particula r the President and the Minister of  Finance. The 
Tribunal will now address Claimants’ argument, pursuant to which Mr. Orphanidcs 
removed Laiki’s management only  after he had political support from Cabinet.

924. The evidence Claimants are relying upon are two statements made by Minister Kazamias 
and Governor Orphanides on separate occasions.

925. For his part, Minister Kazamias made the following statement to the newspaper 
Kathimcrini on 6 January 2013;

“When in December 2011 the then Gov erno r o f the CBC requested  his removal from the 
[Board] of Marf in Laiki, in the context  o f his d ispute w ith the G overnor, Mr Vgenopoulos 
sought to find out from me as the Min iste r of  F inance and, on the same  day, from the
President of the Repu blic,  our  pos itions for the Governor ’s action against him. When
obviously,  he deem ed that the Pres ident and the Min iste r d id not offer him any cove r as
against th e Governor,  he ann oun ced  his resignation on  the  sam e da y.’*822 [emphasis  added]

926. While not taking any views with regard to the accuracy of  this statement, the Tribunal 
understands Mr. Kazamias’ declaration to refer to efforts made by Mr. Vgenopoulos to 
elicit political support from the President  of Cyprus and the Minister of Finance against the 
Governor of  the CBC. Mr. Vgenopoulos was of  course at liberty to seek such political 
support. Nevertheless, that support was not forthcoming, because ultimately Mr. 
Vgenopoulos chose to resign. This statement, in other words, does not demonstrate an 
intent by Mr. Orphanides to remove Mr. Vgenopoulos or Mr. Bouloutas for political 
reasons.

927. The second statement Claimants refer to was made by Mr. Orphanides in an interview and 
concerns the removal of  Mr. Vgenopoulos:

“Q: Why did the decis ion for the removal of this specific businessman take that long?

Mr. O rphanides: If there was stronge r pol itical  support, this wou ld have been  a risk which 
the re gula tor could have take n.” 121

928. Claimants argue that this statement demonstrates the political nature o f Mr. Orphanides’ 
decision to remove Messrs. Vgenopoulos and Bouloutas, The Tribunal considers that Mr. 
Orphanides’ s tatement is open to other, less nefarious, interpretations.

K. Kazamias, “Signing oFM emo as soon as possible", Kathinteriiii, 6 January 2013 (Exhibit C-0434).
8:5  Interview o f A Orplianidcs, available at http:.' www.yo utube.coinwa tcli?v-PW RIiL Zv5G-M^l-l 19.30  April 2012 
(Exhibit C-0354); Sec also. Tr., Day 2, 148: 12-17.
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929.  As Claim ants corre ctly point  out, the  CBC is a reg ula tory body  tha t is sta tutori ly 
independent. Ho we ver, it doe s no t act  entire ly outside  o f the political  process.  The 
Governo r o f the CB C is app oin ted  by  the Pre sident and the Vice-Pr esi dent o f C yprus824  
and is req uir ed to sub mit  annual reports  to the Pre sident  and  the Hou se of 
Re prese nta tiv es. 825 The  Go verno r o f the CBC may also  be asked to appear before  
com mittee s o f the  Hou se o f Re prese nta tives in orde r to report  on matter s within the  
com pet enc e o f the  CBC .826 F urther , the aud itor s o f the CB C a re r equir ed by law to p resent  
the ir a udi t r epo rt not  on ly to the C BC  B oard, but  a lso  to the M ini ste r o f  Fina nce.821

930 . Mo re impor tan tly,  the C BC de cid es wh eth er to g ran t l iqu idi ty s upport to bank s in t ime s o f 
em erg enc y (EL A).  As Pro fessors Landau and  Metr ick  have ind ica ted  in the ir tes tim ony, 
and  C laima nts  h ave not disputed,  thi s sup port is a  q uas i-fi sca l responsi bil ity  o f th e State. 
If  ELA is not rep aid  and the v alu e o f  the co llatera l pro vid ed by the ba nk  is inadeq uate, the 
CBC wou ld suffe r losses which wo uld  ult imate ly be borne by tax payers.  In oth er words , 
wer e a ban k to be una ble  to repay ELA , the CBC  would  have made a fiscal exp end iture, 
wh ich  fall s unde r the autho rity  o f Pa rli am en t.828 The CB C also has  the powe r to take 
dec isions which  may  fun dam entally affect  the ban ks under its sup erv ision, such as the 
rem oval o f manag ement . The  Tr ibu na l c ons iders tha t it is natu ral tha t th e CB C’s abilit y to 
take app rop ria te measu res  in times o f  finan cial  cri sis  would  hardly  b e possible  to sus tain  
withou t som e form o f support  from the po litical  b ranche s.

931. In the presen t case, had the CBC’s rem ova l o f M essrs. Vg cnopoulos  and Bouloutas not 
been based on obje ctive  c onsidera tions,  the T ribuna l may w ell hav e found a breach  o f the  
Tr ea ty  o bligat ion . Ne ver the less, aft er a care ful assess me nt of the record , the T ribuna l is 
not  persuaded  tha t the CBC  act ed princi pal ly on pol itical, rather  than  pruden tia l, 
considera tion s.

932. In this  respec t, the  Trib una l notes that, at the time o f Mr. Vg cnopou los ’ res ignatio n, the 
ELA extend ed by  th e CBC  to Laiki totaled EU R 2.5 bi llion 82’ (ap pro xim ate ly 12 pe rcen t 
o f Cy prus’ 2011 GD P).820  Ma king a dec isio n to continue extend ing  ELA to Laiki and 
eve ntu ally inc rea sin g that  amount neces sar ily  m ean t tha t the C BC was  taking  on the risk 
that  the deb t wo uld  not  be repaid  and would  have to be borne  b y Cypriot taxpayers.  The

8 iJ  Section 18(1) o f Republic  o f Cyprus, Centra l Bank o f Cyprus, Laws o f 2002-2007, www.ccnlralbank .gov.cv  
(Exh ibi t CL-0143).
825 Id., Section 55(1).
826 Id. , Section 55(2).
827 Id.. Section 60(b).
828 Mc trick-Landau Firs t Expert  Report, at 75 ,7 6,9 1,9 4; Mc trick-Landau Second Expert Report, at 156. 

La ik i, EL A Operations wi th  Central Bank o f Cyprus (E xh ibi t R-0277).
830 Sec, M etnck-Lai tdau First Expert Report, at 75 , 76, 91 ,94;  M etrick-Landau Second Expert  Report, at 156.
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Tribunal is persuaded that a decision to grant liquidity in these proportions necessarily 
required some form of  consensus between the CBC and the Cabinet.

933. Further, as will be detailed below, the Tribunal is of  the view that the record does not 
support a conclusion that the CBC clearly acted arbitrarily or failed to afford due process 
when removing Laiki senior management.

934. On these bases, the Tribunal is not prepared to infer from the one-line s tatement of  Mr. 
Orphanides the existence of  a conspiracy between the CBC and the Minister o f Finance 
and/or the Cypriot Cabinet for the purpose of nationalizing Laiki.

935. fb) No legitimate reason for the removal. After having considered the evidence before  it, 
the Tribunal has reached the conclusion that there is no “clear and compelling evidence” 
that the CBC “erred or acted otherwise improperly” when it removed Mr. Bouloutas.831

936. The Tribunal agrees with Claimants that the lawfulness of  a State’s conduct under its 
domestic law cannot excuse that State’s breach of  international law. The Tribunal also 
agrees that an international arbitral tribunal is not held to apply the standard o f review that 
a Cypriot court would have applied when assess ing a decision o f the CBC taken under the 
Banking Law.

937. As mentioned above, the Tribunal’s task under the Treaty is to verify if there is “clear and 
compelling evidence” that the  CBC “erred or acted otherwise improperly in reaching its 
decision”? 32 What the Tribunal is not called to do is to verify if  the C BC’s decision to 
remove Mr. Bouloutas was the best possible decision that it could have taken under the 
circumstances or whether tha t decision was correct. The Tribunal will not sit in appeal on 
the CBC’s judgment.

938. Bearing this mind, the Tribunal notes that the Banking Law relied upon by the CBC as 
support for its decision had been in existence in Cyprus since before Claimants made their 
investment. It provides that the CBC may, inter alia, decide to remove managers from one 
of  the banks it supervises:

“ where a bank fails to  comp ly w ith  any o f the provisions o f this Law, o r o f any Regulation 
issued under this Law or w ith  the conditions o f its licence, or in  the opinion o f the Central 
Bank  the liquidi ty  and character o f its assets have been impaired or  there is a r isk  that the
ab ilit y o f the bank to meet prom ptly  its ob ligations may be impaired.” 833 [emphasis added]

1(31 Saluka v. Czech Republic, at 272, 273.
833 id.
833 Section 30(1) o f Republic o rCyprus, Banking Laws of  1997-2013, www.centralbank.gov.cy (Exhibit  CL-0138). 
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939. The Tribunal considers that this provision in the Banking Law is similar to banking statutes 
in other developed economies and follows established principles in the matter.

940. As Claimants’ expert Prof. Morrison has set out in his First Expert Report, the Spanish 
central bank (Banco de España) may remove senior management of  a bank when “a credit 
institution fails to meet or for objective reasons it is reasonably likely to be unable to meet, 
requirements on solvency, liquidity, organisational structure or internal control”? 34 
Similarly, the Bank o f Portugal, the Banque de France and the National Bank of  Belgium 
may remove a bank’s management when the liquidity of  the bank is impaired or it places 
the interests of  customers in jeopardy? 35

941. The Tribunal also notes that the Basel Committee on Banking Supervision “Guidelines: 
Corporate governance principles for banks" emphasize the extensive powers banking 
regulators should be given in order to be able to rea lize their function o f protecting the 
banking system:

“Supervisors should have a range of  tools at their disposal to address governance 
improvement needs and governance failures. They should be able to require improvement 
steps and remedial action, and assure accountability for the corporate governance of  a bank. 
These tools may include the ability  to compel changes in the bank’s policies and practices, 
the composition of  the board of  directors or senior management, or other corrective actions. 
They should also include, where necessary, the authority to impose sanctions or other 
punitive measures. The choice o f tool and the time frame for any remedial action should 
be proportionate to the level o f risk the deficiency poses to the safety and soundness o f the 
bank or the relevant financial system(s) .'’R,■,

942. Likewise, the EBA “Guidelines on the assessment of  the suitability of  members of  the 
management body and key function holders” recommend:

“It is important to ensure that credit institutions and competent authorities intervene 
effectively in cases where a member of  the management body is not considered to be 
suitable. [. ..J The appropriate corrective measures will depend on the circumstances taking 
into account measures already taken. Measures can range from ordering actions ... to ... 
temporary ban or replacement of single members o f the management body.”*17

HW Morrison First Expert Report, at 234. c itin g from  A rtic le 6 o f Spanish Law 9/2012  o f 14 November 2012 on cred it 
institu tion  restructur ing and resolution. 
i 3 i /t /. ,a l 234-238.
S3f' Mctrick -Landau Second Expert Report, at  138, quoting from  Basel Committee  on Banking Supervision,  "Corporate  
governance princ iples fo r banks” , October 2014, at 167.
837 Id. , quoting  f rom  F BA “ Guidelines on the assessment o f the s uitability  o f  members o f the management iiody  and 
key funct ion holders" , 22 November 2012, al 19.
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943. According to Claimants, the correspondence between the CBC and Laiki during October 
2010-December 2011 “does not reveal any legitimate reason to remove Mr Bouloutas”. |i-'1 
The Tribunal disagrees.

944. Before setting out the reasons for this finding, the Tribunal considers it useful to reproduce 
below the full content o f the CBC’s letter removing Mr. Bouloutas:

“As has been mentioned in our previous letters, such as, inter aha, our  letter of 7 November 
2011, the group’s management has proceeded to imprudent handlings, such as, for instance,
the irrational granting of  loans without the use of  prudent banking practice. It is noted that 
this irrational granting of loans took place during periods o f loss of  deposits from the group, 
especially in Greece. The above has deprived the bank o f considerable liquidity, leading to 
the bank’s non-compliance with the minimum required limits required in accordance with 
the provisions of  its directives as per the Calculation of  Prudential Liquidity in Euro, 
Directive 2008, R.A.A 250/2008, as subsequently amended, and as per the Calculation of  
Prudential Liquidity in Foreign Currencies, Directive 2008, R.A.A. 360/2008, as 
subsequently amended. As a result of the significant deter ioration o f the liquidity situation, 
the bank has so far received a total of  €4.6 bil of Emergency Liquidity Assistance.
Nevertheless, in your letter of  23 November 2011, you insist on arguing that the bad 
liquidity situation into which the bank has fallen, as well as the deterioration o f the situation 
that is being observed, is due exclusively to extrinsic factors. Indeed, the ongoing economic 
crisis has contr ibuted to the economic environment. You should have, however, avoided
actions, such as the irrational granting o f loans without the use o f prudent banking practice
which have rendered the group vulnerable to adverse developments, and promptly taken
those applicable measures which would have shielded the bank and enabled it to face the
existing extremely alarming situation which has arisen, something which you have not
done, this putting at risk the security of  the deposi tors' interests and the group’s good
reputa tion.

Among the extrinsic factors that you mention in your letter o f 23 November 2011 is the 
downgrade of the group from the credit rating agency Moody’s by three grades on 8 
November 2011 In this rcgard .it is emphasized that the  downgrade of  the Marfin Popular 
Bank Public Co Ltd group was by three grades, as opposed to the downgrade of  other
Cypriot banking groups which also have presence in Greece and, as such, are facing similar
challenges and was only by one single grade. The above recent downgrade indicates that
the degree o f deterioration o f the Marfin Popular Bank Public Co Ltd group’s state and the
level o f concern which exists in the  markets, is signif icantly higher compared to the above
other Cypriot banking groups. The relatively greater downgrade o f your group also refers
to the responsibilities of  your group’s management, as well as to the untimely
implementation of  satisfactory corrective measures.

What is also particularly alarming is that the loss o f deposits continues at high rates. In 
particular, according to the information before me, from 7 November 2011 until 25 
November 2011, the group lost deposits of  a total of  €598 m., an amount which is much 
larger than your predictions, as well as compared to other Cypriot banking groups which
are also active in the Greek area.

838 C-PHS, at 47.
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Having in mind the above and all the relevant issues that have arisen in our  previous
correspondence, the reinstatement o f the credibil ity  and the ecod reputation o f the bank is
a matter of  urgency, as is the reinstatement of the depositors1 tnist  towards the group, which
the current management of  the bank has st ill not achieved.

The role o f the directors o f banks’ boards o f directors is o f great importance as they have 
the responsib ility  f or  the prudent functioning o f the bank and the control o f its business, 
and for the implementation o f w hich  the said role and responsibili ty lies with the chief 
executive officer.

In view o f what is mentioned above and, part icularly, in consideration o f the on-going r isk 
o f further deterioration o f the liq uidi ty  situation, in order to secure the interests o f ihe
depositors , the Central Bank, in accordance with article  30{ I)  o f the Banking Law  1997 to 
(No.2) 2011, requires your immediate removal from  Ma rfin Popular Bank Public  Co 
Ltd .” HJ,J [emphasis added)

945. The Trib una l finds tha t this  lett er sho ws that the CBC wa s prompted  to rem ove  Mr. 
Bou lou tas  by  a mu ltit ude o f reasons:

(i) Managem ent’s “ irra tion al gra nting  o f loa ns witho ut the use o f pr udent b ank ing 
practice .. . during periods o f loss o f dep osi ts from the group” ;

(ii) The conse quent non-c om plianc e o f the Bank with the reg ula tory min imu m 
liquid ity  levels  in eu ros  and  fore ign  cu rren cy;

(iii)  The Ba nk ’s reliance  on  ELA , in the amount o f EU R 4.6 bill ion ;
(iv) Managem ent’s refusal to ack nowledg e that  the Ba nk ’s pre carious con dition,  

while  sign ific antly  af fec ted  b y the  ec ono mic  c risis , was  a lso due t o man age rial  
failures , in part icu lar  its imp rud ent  banking  pra ctices  and its  fa ilure to p romptly  
take rem edial measu res ,

(v) The loss o f m arke t confidence  in management , refl ected in the Ba nk ’s three - 
notch down gra de  by  M oo dy ’s, in cont ras t to the on e-notch d ow ngrad e o f oth er 
Cypriot ban ks sim ilarly  affected by the  cri sis;

(vi ) The ala rming  rate o f deposit  loss , which was  hig her  than that  o f  other  Cy priot 
banks;

(vii)  The u rge ncy  o f reinstatin g “ the credi bil ity  and  the g ood  r epu tation o f the ban k” 
and  o f  “the d ep os ito rs'  trust tow ard s the gro up”; and

(viii ) The n eed  to p rotect  depos ito rs’ interests.

946. The  Tribunal can not a gree with Cl aim an ts’ co ntentio n that, sinc e L aik i’s ne w man age ment 
did not take  oth er rem edial act ions bey ond tho se pro posed  by M r. Boulo uta s and  Laiki ’s 
liqu idity did not  im prove following  hi s remo val , ihe C BC ’s re lian ce on the Ba nk ’s ongoing  
liqu idity issues was arbitra ry.

*3<’ Letter from the CBC (A. Orphanides) Io MTB (E. BouEoutas). 29 November 2011 (Exhibit C-0294).
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947. First, the Tribunal has already explained that the CBC’s decision was not based exclusively 
on Laiki’s failure to comply with the regulatory liquidity ratios. A s ignificant reason for 
the regulator’s decision was also the loss o f trust in management both at the regu lator’s 
level, due to management’s refusal to acknowledge some responsibility for the Bank’s 
situation, and at the market level, which was reflected in the Bank’s three-notch downgrade 
by Moody’s and the exponential loss of  deposits in comparison to other  Cypriot banks.

948. Second, Claimants’ arguments refer to events post-dating the CBC’s decision. The 
Tribunal considers that it would be unfair to assess the banking regulator’s decision based 
on developments that were posterior to it and, to some extent, were outside of  its sphere of  
control. The banking regulator had to use its best judgement  and expertise in order to 
identify the most  suitable decision based on the facts that existed before it at that moment 
in time.

949. Third, Claimants’ arguments are more aptly described as a challenge against the 
effectiveness, the advisability or the correctness of  the CBC’s decision. As mentioned 
earlier, these are not issues properly before the Tribunal. In any event, while the Tribunal 
takes no position with regard to whether the decision o f the CBC was the best decision that 
it could have taken under the circumstances, or whether it was correct, it does observe that 
the CBC’s decision was based on a concrete set of  objective facts and that those facts were 
among those explicitly listed in Section 30(1) o f the Banking Law as grounds for removing 
management.

950. The Tribunal will not quote here in full the abundant correspondence between the CBC 
and Laiki during the period October 2010-Dccembcr 2011. That has been done under 
Section IV above. However, the Tribunal will briefly reiterate what  it considers to be the 
main points arising from that correspondence.

951. Laiki’s failure to comply with the minimum liquidity ratio of  20% began in October 2010, 
when the CBC alerted the Bank that the liquidity ratios of  MEB were below 20%, while 
those o f MPB were “marginally within the limits” set by the CBC.H+0 The CBC requested 
the Bank to take remedial measures. On 12 January 2011, the CBC wrote again, observing 
that MPB’s liquidity had dropped to 16.55% on 7 January 2011 and reiterating its request 
for remedial measures ,841 The request was repeated on 11 April 2011, after the Bank’s 
liquidity dropped to 9.55% despite the recent increase in its share capital by EUR 488 
million in February 2011 and the sale of  its Australian subsidiary.841 On 16 May 2011, 
Laiki’s liquidity dropped further to 5.23%. The Governor of  the CBC alerted the Bank that,

**’ Letter from Ihe CBC (K.S. Pou llis) to MPB (E. Bouloutas), 11 October 2010 (Exhibit C-0206).
w l Letter  from the CBC (C. Fanopoulos) to MPB (P. Kounnis), 12 January 2011 (Exhibit C-0219).
W2 Letter from the CBC (K.S. Poullis) to MPB (E. Bouloutas), 11 April 2011 (Exhibit C-0227); Letter from MPB (E- 
Bouloutas) to Ihe CBC (K.S. Poullis), 13 April 201 1 (Exhibit C-0228).
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since 2009 and  20 10,  a s ign ifi cant  decrease  in d epo sits had been observe d cou pled with an 
incr ease in loans, a nd  counsel ed  th e B ank to  ad opt a “conser vative p oli cy  in o rde r to avoid 
the creatio n o f an exposure in the l iqu id asse ts rat io”.843

952. On 17 August 2011, the CB C reques ted  tha t Laiki rec onsid er its str ate gy  on liquid ity in 
ord er to account for  possib le negative imp lica tion s due  to deve lop me nts  in the dom est ic 
and  European  marke ts. In parti cular , the CB C reques ted  tha t Laik i sub mi t before  30 
Sep tem ber  2011 (i) a rev ise d strategy for  the  ma nag ement  o f liquid ity  risk  and the 
financ ing  stra tegy in Euro an d in fo reign cu rren cy, inc lud ing  the p lan  to re spo nd to liq uid ity 
cris is s ituatio ns;  (ii)  a f ina ncing  plan  for the  fol low ing  year;  ( iii) a de scr ipt ion  o f the ac tion s 
the Bank intend ed to take  in orde r to pro long the ma tur ity  p rofile o f t he deposit s; (iv) a 
des cription o f the  act ions the Ba nk  intended to take in o rder to ensure the  stabil ity  o f  the 
financing resources, parti cular ly the deposit s; and (v) a str ate gy  for  the  increase o f the 
liqu idit y reserv es .844

953 . On 24 Au gust 201 1, the CB C releas ed  its on- site sup erv iso ry au dit  o f L aiki ’s b ranch in 
Greece.  The CB C expre sse d ser iou s concern s wi th regard to La ik i’s pricin g and loan 
pol icie s, the c oncen tra tion o f i ts dep osi ts and  n um ero us sit ua tions  o f confl icts  o f  interes t. 
The C BC orde red  Laiki to take add itional  p rov isio ns for l oans o f  appro xim ate ly EU R 500 
mil lion  and  noted that  the Ba nk ’s liqu idity rat ios  had dro pped to 5.2% for its Greek 
opera tion s and to 7.19% for  its  Cyprio t op era tion s o n 2 0 June 2 011,845 T wo da ys later,  the 
CBC notified Laik i that , on 24 Augus t 20 11, its liqu id foreign curre ncy assets  had  also  
dro ppe d below the reg ula tory minim um  o f 70% , to 48.05 %.840

954. On 27 Sep tem ber  2011, Laiki reques ted ELA in an amoun t o f EU R 300 mil lion . This  
amoun t inc reased  to EU R 1.5 bil lion on 5 Oc tob er 201 1, EUR 2.5 bil lion on 20 Oc tob er 
2011, EU R 3.3 bill ion on  15 No ve mbe r 2011 and EU R 3.5 b illi on on 6  Dece mb er 2 0 11.8 4 ?

955. On 20 Oc tob er 201 1, La ik i’s liquid ity  rati os in EU R dro ppe d to 4.9 0%  and in fore ign 
cur rency to  5.43%. Th is i nc lud ed the  ELA ob tained  from  the C BC , w ith out wh ich the ratios 
would  have bee n ne ga tiv e.848

956. Subsequen t to the receip t o f ELA , Laik i sen t weekl y liquid ity  updates  to the CBC . The  
Trib una l note s that  these u pdate s regu lar ly u nde res tim ated the am ount o f  ELA  requi red by

1(41 Letter from  rhe CBC  (A . Orphanidcs) to MP B (E. Bouloutas) , 26 May 2011 (E xh ib it C-0231).
*44 Letter f rom rhe CBC  (A . Orphanidcs) to MP B (E, Bouloutas), 17 August 2011 (E xh ib it C-0254).
*4S Letter from  the CBC (K.S. Poullis ) to  M PB  (E Bouloutas) , 24 August 2011 (E xh ib it C -0255).
i4 :' Letter from  the CBC (K.S. Poullis ) to  MPB (E. Bouloutas) , 26 August 2011 (E xh ib it R-0099).
147 La iki , EL A Operations wi th  the Centra l B ank  o f  Cyprus (Exh ibi t R-0277), The T ribunal notes that EL A spiked to 
EUR 4.6 bi llion  on 17 Novem ber  2011 due to the downgrade o f La ik i’s covered bond, but dropped again to EUR 3.3 
bi llion  when the bond obtained its ra ting from Moo dy ’s.
£& Letter from  the CBC (A . Orphanides) to MP B (E. Bouloulas), 3 1 October 2011 (E xh ib it C-0275).
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the  Bank . For inst anc e, La iki’s 28 Septe mb er 2011 updat e est imate d us ing  an add itional  
EU R 700  milli on o f ELA unt il 15 Oc tob er 201 1.849  That actu al am ount was c los er to EUR 
1.8 bi llion (on  17 Oc tobe r). 850  L aiki ’s 4 O cto ber 2011 liquid ity  updat e est imated that E LA 
wo uld  am ount to EU R 757 mi llio n by  the end  o f Oc tob er and  wo uld  drop  to EU R 401 
mi llio n by  th e end  o f th e year  in the  b ase  c ase  scenar io. In the  s tress cas e sce nar io, Laiki 
est im ate d to r equ ire  E UR  1.196  bi llion  by  the  end o f  Oc tob er 2011 and  EUR 1.451 b illi on 
by  t he end  o f D ecem ber 201 1.851 In actual ity , Laik i used EU R 2.5 bil lion by  2 0 Oc tob er 
and  EUR 3 .5 bil lion by the end o f D ece mber 201 1.852

957.  On eac h occ asion the  CB C reques ted  that the  Bank take rem edial measu res , the Bank 
pro mised  to com ply . H ow eve r, a num ber o f the r emedial  m easures p rom ise d by Laiki  were  
rep eated ly postponed. For  ins tance,  La iki ’s plan  to issue cov ered bon ds for  com me rcial 
cla ims am ounting  to EUR 1 bil lion was  ini tia lly  ann ounced for  the  end  o f Septe mb er 
201 l , 85 3then p ostpo ned for  Janu ary  20 12 ,854  and then “earl y 2012” .855

958. The Tribunal also note s that  Laiki  se nt its l iqu idi ty pla n on 3 Oc tob er 2011, three days l ate r 
than req ues ted  b y the C BC. The m eas ure s suggested by Laiki inc luded:  ( i) efforts to r etain 
and attr act  dep osi ts; (ii)  sec ur itizat ion  and oth er transa ctions to generate mediu m- term 
wh ole sal e financin g in an am ount o f approx imate ly EU R 750 mi llio n; (iii)  deleve rag ing , 
in an amount o f  approx im ate ly EU R 246  m illion; (iv ) plans to cre ate  additional  col late ral 
eligib le for Euros ystem  financin g thro ugh  the  issuan ce o f C yprio t covered  bon ds,  in an 
am ount o f a pprox im ate ly EU R 1.25 bil lion; and (v) obtainin g eligib le col late ral  for the 
purpose o f e me rgency  fin ancin g from the CB C and  the  ECB , for financ ing  est imated at 
EU R 5.67  bil lion and US D 2.15 bil lio n.856  The Tribun al can not  fail to obser ve  tha t the 
ma jor ity  o f the  l iqu idi ty that Laiki was  p lan nin g to obtain  was e me rgency  as sis tan ce from 
the  C BC  and the  ECB.

959. Following the sub mission  o f  La iki’s liquid ity plan, the  Bank  and the  CB C had a leng thy  
corre spondence addre ssing  the adequac y o f manag em en t’s handling  o f the  l iqu idi ty c risi s. 
The CB C comp lained  on 14 Oc tob er 2011 abo ut La iki ’s liquid ity plan, sta ting tha t “the 
da ta you pro vid e are  incom ple te,  to a great exten t, vague,  and comp letely  inadeq uate to 
respon d to  the Cent ral Ban k’s c oncer ns” and  req uesting  a new  plan wi th “spec ific  meas ure s 
.. . wi thin spe cif ic tim elines in o rder for  the  G rou p to improve its liquid ity  po sit ion  an d its

849 La ik i Group Liquidi ty  Position Update, 28 September 2011 (Exh ibi t R-0102),
850 La ik i, ELA  Operations with the Central  Bank o f Cyprus (Exh ib it R-0277).
851 La ik i Group L iq uid ity  Pos ition Update, 4 October 2011 (Exh ibi t R-0105)
852 La ik i, ELA  Operations with the Central Bank o f Cyprus (Exh ib it R-0277).
853 Letter from MPB (P. Kounn is) to the C BC  (K.S.  Pou llis),  14 January 2011 (Exh ibi t C-0220).
854 La ik i G roup L iq uid ity  Posit ion Update, 4 October 2011 (Exh ibit R-0105) .
855 La ikt  Group L iq uid ity  Position Update, 1 December 2011 (Exh ibi t R-0128).
856 Letter from MP B (E. Bouloutas) to the CBC (A . Orphanides), 3 October 2011 (Exh ib it C -0261).
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capital adequacy”.8*7 For his part, Mr, Bouloutas accused the CBC o f being “unfair”,8, 8 
maintained that the Bank's liquidity plan was the result of a “thorough and comprehensive 
analysis” and followed a “strict timeline”, but stressed that a st rict compliance with the 
plan could not be guaranteed due to the continued deterioration of  the economic 
environment in Europe and Greece.859 The tone of  the correspondence between the 
regulator and the Bank worsened over the following weeks, with the CBC stating on a 
number of  occasions that Laiki’s management had failed to take corrective measures in 
order to address the liquidity situation, had failed to address its loans portfolio and had 
failed to submit a liquidity plan which would reduce its dependence on ELA,Sfl° and 
management countering that its worsening liquidity outlook was exclusively due to the 
economic crisis in Greece and Europe.

960. The Tribunal is mindful o f the fact that the Parlies’ experts disagree  as to the appropria te 
circumstances in which a banking regulator may dismiss a bank’s management. While that 
debate is of  interest to this analysis, the Tribunal docs not consider it dispositive. The 
Tribunal considers that, even if the CBC had not complied with best standards in the 
industry, that fact alone would not have established a Treaty breach. In any event, the 
Tribunal has already indicated that it has reservations with regard to the standard put 
forward by Prof. Morrison for the removal of  managers.

961. The Tribunal does not find it necessary for the purposes of  the present analysis to 
conclusively establish whether Laiki’s liquidity crisis was exclusively due to the difficult 
economic environment in Greece and Europe or whether, in conjunction with this, the 
decisions taken by Laiki’s management had also played a  part.

962. What is relevant to the Tribunal’s analysis is that the CBC relied on objective facts for its 
conclusion that Laiki’s management bore at least some responsibility for the Bank’s 
liquidity crisis, such as: Laiki’s loan policy, management’s failure to address the problem 
of  liquidity, despite repeated encouragements, since January 2011; and Laiki’s three-notch 
downgrade by Moody 's, as opposed to the one-notch downgrade of  its competitors. In 
addition, the Tribunal notes that the due diligence of  the Bank performed by external 
consultants (Houlihan Lokey and PwC) in 2012 eventually confirmed the CBC’s 
assessment with regard to the quality of  Laiki’s loan portfolio. Houlihan Lokey’s due 
diligence assessment indicated a total balance sheet provisions  range for the global loan 
portfolio o f between EUR 2,096 million and EUR 3,158 million. According to Houlihan

1,57 Letter from  the CBC (A . Orphanidcs) to  MPB (E. Bouloutas), 14 October 2 01I (Ex hib it C -0263)
858 Letter from MP B (E. Bouloutas) to the CBC (A.  Orpltamdes), 18 October 20 [ l (Ex hib it C -0266).
“5‘' Letter from  M i’ B (E . Bouloutas) to the CBC (A . Orphanidcs), 27 October 2011 (Exh ibi t C-0766).
’'Al1 Letter from the CBC (A.  Orphanidcs) to M PB (E. Bouloutas). 31 October 2011 (E xh ib it C-0275); Letter from the
CBC (A. Orplumidcs) to MPB  (E. Bouloulus). 7 November  2011 (Exh ibi t C-0280); Letter from the CBC (A. 
Orphanides) to M PB  (E. Bouloulas). 18 November 201 1 (Exh ibi t C-0287).
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Lokey, the major  pr ovisions related to the Ba nk ’s Greek portfolio, and  they ran ged  from 
EUR 1,520 mi llio n to EUR 2,199 mi llion .861 During the  28 Febru ary  201 2 Board of 
Dir ectors  me eting , La ik i’s consu ltants  exp lained  tha t the Bank req uir ed increased 
pro vis ion s due  to the  w ors ening  e conomic outlook  in G ree ce,  the r edu ction in value o f its 
col late rals  an d d ue  to  sp eci fic  p rob lem atic loans in Greece.  T he  consult ants e xplained  that, 
as a  conse quenc e o f the latte r, Laiki required inc reased  prov isions com pared to th e BoC .862

963. Fur ther, it is no t the task o f  the Tr ibu nal to determine wh at rem edial  meas ure s wo uld  have 
been ap pro pri ate  o r advisable  at  that tim e in orde r to impro ve  L aiki ’s liquidity.  It is  certain 
tha t ma nag ement  d id mak e effort s to improve liqu idity, but  they proved  to be inef fect ive.  
Further,  its pla ns to obtain more liquid ity  app eared to be at odds wi th the reg ula tor ’s 
dem and  that rel ian ce  on cen tral  bank  fun din g sho uld  be lim ited . While the CBC was  not 
partic ula rly  f ort hcom ing  with  respec t t o wha t it expect ed manageme nt to do, the evidenc e 
doe s e stablish that it mu st have be en c lea r to ma nag ement  that  the CBC  e xpect ed Laiki  to 
gra dually reduce its  re liance  on ELA , to make im pro veme nts  wi th r ega rd to i ts Gree k loans 
portfolio and  to adopt a  c onservative po licy goin g fo rw ard.861

964.  To con clude,  the  rec ord  establ ishes La iki ’s lon gstand ing  n on-co mp liance with  regula tory 
liquid ity  r atio s and  the ine ffectiveness o f m anagem en t’s eff ort s to add ress that situation. 
The re cord also e sta bli shes that , aga ins t th is bac kground, L aiki b eca me  in cre asingly r eliant 
on ELA  from the CB C. Mo reover , rightl y or  wron gly , manageme nt never acknow ledged  
any res ponsibi lity  for the Ba nk ’s liquid ity  situ atio n. Th e reg ula tor  and  manag ement  
disagr eed  on the  advis ab ilit y o f tak ing  measu res  to add ress the Ba nk ’s Greek loans 
por tfo lio . All o f the se rea son s we re rel ied  upo n by the  CB C whe n it rem oved Mr. 
Bouloutas. Th ese rea sons wer e also am ong the rea son s inc lud ed in Sec tion  30 o f the 
Banking Law as gro unds for  rem oving  mana gem ent .

965. On this bas is, the Tribunal  finds tha t the eviden ce in the record  doe s not  cle arly and 
comp ell ing ly est ab lish that the CB C erred whe n rem oving  Mr. Boulo uta s from his post.

966. (c)  Absence o f d ue  pro cess. The Tribu nal fur the r Finds th at the  record  doe s not  esta blis h 
tha t the CBC fail ed to aff ord Claim ants due  process when rem oving  Mr. Bouloutas.

967. In this respec t, the  T rib unal not es that, wh ile  the CBC had  sho wn con cer n wi th regard to 
La iki ’s l iqu idi ty s ince Oc tob er 2010  w ithout ch allengin g m anag em en t’s de cis ion s, star ting

*61 Houlihan Lokey, "Project Midas -  Final Due Diligence Repor t", 24 February 2012 (Exhibit R-0147),
MPB, BoD Minutes, 28 February 2012 (Exhibit C-0339).

1165 The Tribunal notes in this regard that subsequent due diligence  of  the Bank by Houlihan Lokey established that the 
Bank needed to record increased provisions  totaling EUR 1.52 billion for the full year 2011 for its Greek portfolio 
(Houlihan  Lokey, “Project Midas -  Final Due Diligence Report” , 24 February  2012 (Exhibit R-0147)).
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from 14 Oc tob er 2011, the CBC beg an exp res sing its frustra tions wi th respec t to 
ma nageme nt’s handling o f the liquid ity  crisi s.

968. Inde ed, on 14 Oc tob er 201 1, the CB C took issue  with La iki ’s liq uidit y plan .864  On 31 
Octob er 201 1, the C BC first no tifi ed  Laiki  that  it was  c onsidering tak ing measu res  on the 
basi s o f Sect ion  30 o f the  B ankin g L aw. Within  this lette r, Mr.  Orphanide s referred to the 
cor respondenc e between the Bank and  the  CBC  from  201 0 and 2011, and exp res sed  his 
frustra tion  that “the ba nk 's ma nageme nt did  not take, in time, the necessa ry cor rec tive 
measu res  so  as to r emedy  the  si tuati on .” '51’4 As  pa rt o f this  noti fication, the  CBC atta che d a 
report o f t he Bank Sup erv isio n and Reg ula tion  Depar tment  enti tled  “Pru denti al liqu idity 
o f M arf in Popular  Ban k Pub lic Co Ltd ” . T he report  referred to La iki’s fai lure to com ply  
with the minim um  liqu idit y rat ios  in euros  since 7 January  2011 and  in fore ign  cur ren cy 
sinc e 18 Au gust 201 1. In re levant  part , tha t report read:

“The management of  Marfin Popular  Bank group followed an irrational management of  
liquidity (for example, granting of  a large number of  investment loans with a large 
repayment amount on maturity -  the letter o f the Central Bank dated  24 August 2011 is 
relevant, regarding the focal regulatory inspection of  the bank’s branch in Greece) and did 
not proceed to the appropriate actions which would lead to the improvement of  the situation
and to compliance with the provisions o f the relevant Direciives, [ .. .]
As a result of  the serious liquidity problem faced by Marfin Popular Bank group, it is 
possible that it is unable to ensure that its current needs shall be immediately and timely 
met. [.. .] Judging from the continuous  aggravation of  the situation of  the liquidity of  
Marfin Popular Bank group which, beyond the international economic crisis, is the result 
of the wrong choices and the imprudent policy followed by the grou p’s management, it
becomes apparent that the latter is unable to take the necessary measures required for the 
improvement of  the situation and for safeguarding the smooth exercise  o f the services and
the good reputation of  the grou p. Whereas the bank could have submitted, as it was 
requested to d or a detailed plan with the specific measures which it would lake at specific 
time trames so that the group would cease to depend on the Emergency Liquidity 
Assistance and improve its position as regards the liquidity, nevertheless  it failed to do so. 
On the contrary, by its letter dated 27 October 2011, the bank 's management does not seem 
to understand the seriousness o f the matter so as to proceed to  the immediate planning for
resolving the problems which it has crea ted.” 866 [emphasis addedj

969. The  Tribun al con siders  tha t this  rep or t clearly  set s out  the very serio us  con cer ns o f the 
reg ula tor  about m anagem ent’s h andli ng  o f the liquid ity  cr isis  engulf ing  th e Bank. Wha t is 
stri king from (his lett er i s th e a lmost co mp lete loss o f confidenc e in  m anagem en t and in its  
abi lity  to g rasp  the se riousn ess  o f  the matt er  and p rop erly address  it. T he  CB C did  not refer 
solely  to ma nageme nt’s liq uid ity  plan, which it had deemed ina deq uat e, but  also to 
lon gstand ing  issues that had  em erg ed throug hou t tha t year:  the resu lts o f  the  a udi t o f the 
Gre ek branch  which  reve aled  ser iou s inadeq uac ies  in the Ba nk ’s loan  polic ies , as well  as

Lc tlc r from  the CBC (A . Orphanidcs) Io MPB (E. Bouloutns), 14 Oc tobe r 2011 (Exh ibi t C -0263). 
Letter from  the CBC (A . Orphanidcs) to MP B (E. Bouloulas), 31 October 2011 (Exh ibi t C -0275). 
Id.
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manag em en t’s co ntinuous f ailure  to t ake  corre ctive  me asu res  in ord er to  improve l iquidity. 
Th e CB C was pa rti cu lar ly ala rmed at wh at it dee med to be managem en t’s fai lure to 
understand “th e seriousness o f th e ma tte r so as to pro cee d to the  immedia te pla nning  for  
res olv ing  the p rob lem s w hic h it ha[d]  c rea ted ” .867

970. Subsequent to this letter, Mr. Orphanides  me t wi th Mr. Vg enopoulos  and  Mr. Boulo uta s 
on  4  Novem ber 20 11, and  Mr. Vgenopoulos  tendered  hi s r esignatio n.

971. Fo llowing  his departu re,  the  CB C conti nued  to expre ss its conce rns  with regard  to 
managem en t’s per formance . In the CB C’s let ter  to the  B ank  dated 7 N ovem ber 2011 , Mr. 
Orphanide s aga in expre sse d the  v iew  that, up  to t hat  m oment , Laiki had  no t put forward a 
sa tis fac tor y plan  for  ad dre ssing  liquid ity  and  tha t, apa rt from the  d am aging  e ffects  o f t he 
ongo ing  economic cri sis  on the  Bank, “l iqu idi ty [had  been ] negatively  a ffected to a g rea t 
ex ten t by  non prudent ac tions o f the M anagem ent o f the B ank ” .868  The CBC disag ree d with  
Laiki with respec t to the  effects on liq uidit y o f the  Ba nk ’s pol icie s. In this respec t, Mr. 
Orphanidc s ref erred to: (i) the releas e o f  blo cked  deposits so tha t depositors  could  
parti cip ate  in the sha re cap ital  inc rease o f the  Bank; and  (ii)  the  gra nting o f inv estme nt 
loans with balloon paym ents and  o f fin ancin g for inv estment purposes  in the  form  o f 
current acc ounts  wi tho ut a  spe cif ic r epayme nt s chedule. The CBC  im posed  nine co nditio ns  
on the  Ba nk ’s opera tions and  rec ord ed its exp ect ation  tha t “th e investment po licy o f the 
Marfin  Pop ula r Bank Group [be] pru den t a nd  ...  consi stent with the  l iqu idit y c ondit ion  o f 
the  Group” and  tha t ma nageme nt wo uld  take “additional  me asu res  for the  immedia te 
impro veme nt o f the sit ua tio n” aim ing  to res tore comp liance with the  reg ula tory liquid ity  
ra tio s.869

972. Subsequent to this letter from  the regula tor , Laiki sub mi tted two  liquid ity upd ates, dated 
14 Novem ber 2011 and  17 No vemb er 201 1, no tify ing  the C BC  that it e xpe cted to requir e 
EU R 1.35 bil lion o f add itional  ELA follo wing  the  down gra de  by  thre e notches o f the  
Cypriot covered  bon d to below  inv est me nt gra de by M oo dy ’s. Laiki  ind ica ted  tha t it 
expec ted  t he bo nd ’s e lig ibi lity for  EC B financin g to be res tored  w ith in a mo nth , as it w as 
in the  p rocess  o f obt ain ing  an inv estme nt grade from Fi tch .870

973 . On 18 No vember 2011, the CB C re ver ted  to Laiki n oti fying it tha t it was consider ing  tak ing  
fur the r m eas ure s o n the  ba sis  o f Sec tion  3 0 o f the  B ank ing  Law:

“[A]s it is mentioned in the above letter dated 7 November 2011, the Central Bank expected 
that the management of  Marfin Popular  Bank Public Co Ltd Group would take additional

867 Id.
868 Letter from the CBC (A. Orphanidcs) to MPB (E, Bouloutas), 7 November 2011 (Exhibit C-O28O),
869 w.
870  La ik i Group  L iq u id it y  Po si tion Update, 14 N ov em be r 2011 (E xhib it R.-0120); Laiki Group Liquidity Po sit ion  
Update, 17 No ve mbe r 2011 (E xhib it  R -04 43).
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measures for the immediate improvement o f the situation aiming to achieve compliance 
wi th the Legislation  and the Directives o f the Central Bank.

Instead, it is noted that the management o f the bank has not taken the necessary measures 
for the immediate improvement  o f (lie liqu id ity  position o f the Marf in Popular Bank Public 
Co Ltd. In part icular , based on the information  available to me, the liq uidi ty  position  o f the 
Bank not only it has not  improved, but_on the contrary it has signi fica ntly  worsened. As a
result, and in order to address its immediate liquid ity  needs, the Group requested and 
received during the period  9 Novem ber- 17 November 2011, i.c. after  the above mentioned 
letter o f the Central Bank dated 7 November 2011, additional financing from the Central 
Bank in the form o f emergency liq uidi ty  assistance tota ling €2.1 Bi llio n.  Consequently the 
total amount o f the financing  which  the Mar fin  Popular Bank Pub lic Co Ltd Group received
from  the Central Bank o f Cyprus in the form o f emergency liq uidi ty  assistance has reached
€4.6 B ill ion. In addition, based on the data which Marfin  Popu lar Bank Publ ic Co Ltd  sends 
to the Central Bank, it is expected that in the immediate future, i.c. unt il the 21’1 o f 
December 2011, the Group w ill  need additional financing in the form  o f emergency 
liquid ity  assistance of  about €650 million , exceeding €5,2 bill ion . Consequently, the taking 
o f immediate measures, which the present management has not as yet taken, for the
improvement o f the situation and bring ing back the cre dib ility  and good name of  the Group
is urgent.

Before taking any further decision in  accordance with article  30( 1) o f the Banking Laws o f 
1997 to (No. 2) 2011, I would like to ask you to submit in writ ing any comments, views 
and explanations on the above until  Wednesday 23 November 2011 [emphasis added]

974. Claimants argue that the CBC’s letter of 18 November 201 1 could not have served as a 
notice to the Bank for the removal of  Mr. Bouloutas because the CBC did not explicitly 
indicate that it was considering taking this measure and did not provide a report with its 
notification. The Tribunal disagrees.

975. The Tribunal notes that Section 30(2) of  the Banking Law required that the regulator, 
before taking any measure provided in Section 30(1), should “furnish a report to the bank 
inviting its comments thereon within a specified period which should not be less than three 
days from the date o f the delivery o f the report”.872 The Tribunal observes that the CBC 
provided a report on Laiki’s liquidity on 31 October 2011, when it first notified the Bank 
of  its intent to take measures pursuant to Section 30 of the Banking Law. When the CBC 
imposed operating conditions on Laiki, on 7 November 2011, it expressly reserved its right 
to amend those conditions or to take additional measures. It is not clear to the Tribunal 
whether Cypriot law required the CBC to furnish additional reports whenever it amended 
the operating conditions or took additional measures pursuant to Section 30 of the Banking 
Law on the basis of  the same problems encountered by the Bank, or whether it was 
sufficient to provide one report when the CBC took a series of measures on the basis of the 
same concerns and factual matrix. However, the Tribunal does not find this i ssue to be

1,71 Let ter from  the CBC (A . Orplu inidcs) to MPB (E. Bouloutas), 18 November 2 011 (Exh ib it C-0287). 
"7 : Republic  o f Cyprus, Bank ing Laws o f 1997-2013 (Exh ib it CL-0138).
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crucial to its determination, as the Tribunal is not called upon to apply the Cypriot Banking 
Law. The Tribunal has to apply the Treaty and international law. Under the Treaty and 
international law, Respondent was required to provide reasonable notice and reasons for 
its decision. The Tribunal considers that Respondent complied with this requirement.

976. The Tribunal finds that the CBC gave Laiki sufficient notice. Indeed, judging from its 
previous correspondence with the CBC, management was amply aware that the regulator 
was deeply dissatisfied with its performance in handling the liquidity crisis and particularly 
with its reluctance to accept some responsibility for the Bank’s financial situation. The 
letter of 18 November 2011, while not reiterating these concerns, did record the regulator’s 
dissatisfaction with management’s failure to take any additional measures that would have 
improved liquidity, coupled with the deterioration of  the Bank’s liquidity situation and 
increased reliance on central bank financing. The letter expressly referenced Section 30 o f 
the Banking Law, which empowered the CBC to take a number of  measures, including the 
removal of  management. While the CBC could have been clearer and expressly indicate 
that it was contemplating removing the CEO, the Tribunal cannot agree with Claimants 
that this imprecision led to a situation where the Bank was completely surprised by the 
CBC’s decision. The Tribunal considers that management certainly understood the CBC’s 
concerns: Mr. Bouloutas’ letters of 22 November 2011S iJ  and 23 November 2011 874 took 
exception to the CBC’s position with respect to the causes of  Laiki’s liquidity problems 
and sought to establish that management was diligently monitoring and addressing the 
liquidity crisis. In addition, Laiki was given three business days to respond to the CBC’s 
letter, from Friday, 18 November 2011, until Wednesday, 23 November 2011, and 
exercised its right to provide comments

977. The Tribunal has also found that the CBC gave reasons for its decision to remove Mr. 
Bouloutas.

978. For these reasons, the Tribunal finds that  the record does not establish that the CBC failed 
to afford Claimants due process when it removed Mr. Bouloutas.

979. The Tribunal therefore concludes that Claimants have not satisfied their burden of  
demonstrating  that the challenged measure was not taken in good faith.

980. Further, the Tribunal considers that the removal o f Mr. Bouloutas was not discriminatory. 
At the time Mr. Bouloutas was removed there was no other bank in Cyprus that was 
receiving ELA from the CBC.8™ The BoC began requesting ELA from the CBC in 
November 2012, one year after Mr. Bouloutas’ departure. The Tribunal therefore finds

B73 Letter from  MP B (E. Bou loutas) to the CBC (A . Orphamdcs), 22 November 2011 (Exh ibi t C-0290). 
R7J Letter from M PB  (E. Bou loutas) to the CBC  (A . Orphamdcs), 23 November 2 01 1 (Exh ibi t C-0291). 
875 BoC, EL A Operations with in CBC, undated (Ex hibi t R-0529).
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that, if  any discrimination were to have occurred, it could only have been established by a 
preferential treatment accorded to the BoC subsequent to the removal of  Messrs. 
Vgenopoulos and Bouloutas. In any event, as the Tribunal has established in Sections 
X.C.7 and XII.C below, Respondent did not treat the BoC more favorably than Cla imants’ 
investment.

(iv) A proportionate  measure

981. Finally, the Tribunal finds that the CBC's  decision to remove Mr. Bouloutas was 
proportionate.

982. The Tribunal agrees with the Teemed v. Mexico tribunal that:

“[T]he Arbitral Tribunal will consider, in order to determine if they are to be characterized 
as expropriatory , whether such actions or measures are proportional to the public interest 
presumably protected thereby and to the protection legally granted to investments, taking 
into account that the significance of such impact has a key role upon deciding (he
proportional ity. Although the analysis s tarts at the due deference owing to the State when 
defining the issues that affect its public nolicy or the interests o f society as a whole , as well
as the actions that will be implemented to protect such values, such situation docs not 
prevent the Arbitral Tribunal, without thereby questioning such due deference, from 
examining the actions o f the Slate in light of  Article 5(1) of  the Agreement to determine 
whether such measures are reasonable with respect to their goals, the deprivation of
economic rights and the legitimate expectations of  who suffered such deprivation. There
must be a reasonable relationship o f proportionality between the charge or weight  imposed
to the foreign investor and the aim sought to be realized by any expropriatorv measure. To
value such charge or weight, it is very important to measure the size of  the ownership 
deprivation caused by the actions of  the state and whether such deprivation was 
compensated o r not.” "76 [internal ci tations omitted, emphasis addedj

983 In olhei words, in order to determine whether the removal of management was a legitimate 
exercise of  the State ’s regulatory powers, the Tribunal must weigh the competing interests 
at stake: on the one hand, the State’s legitimate interest to protect the public welfare and, 
on the other hand, the investor’s legitimate interest to continue managing its investment.

984. In the case before the Tribunal, the compet ing interests at stake were Cyprus’ interest in 
protecting the safety and soundness o f its banking sector, the interests of depositors and of 
taxpayers at large against the risk that one o f the two systemic banks in the country would 
be unable to meet its financial commitments and would become bankrupt, and Claimants’ 
interest to continue managing Laiki. The Tribunal finds that the removal o f management 
satisfies the condition of  proportionality and that Claimants were not made to bear an 
excessive burden. Claimants were not deprived of  the ownership of  their shares in the

Teemed v. M exico,  at 122.
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Bank, o f their right to have representatives  as members of  the Board of Directors (Messrs. 
Foros, Theocharakis and Kounnis continued to serve on the Board until Laiki’s 
recapitalization) o r of  their attendant right to vote in the General Shareholders’ meeting or 
to collect dividend, if  such were to be distributed. The limitation imposed on their 
ownership rights was thus proportionate to the aim sought to be achieved, i.e., the 
protection of  depositors against the disorderly bankruptcy of  Laiki and o f the taxpayers 
against the risk of  insolvency of  the State were the State to be called upon to support 
guaranteed deposits.

985. For the reasons set out in the paragraphs above, the Tribunal concludes that the removal of  
Messrs. Vgenopoulos and Bouloutas by the CBC represented a legitimate exercise of 
Respondent’s regulatory powers and was not expropriatory.

986. The Tribunal has already established in Section VII.C above that the acts o f the new Laiki 
management, between December 2011 and June 2012, are not attributable to Cyprus. 
Moreover and in any event, Claimants have not established with evidence that it was the 
acts of  the new Laiki management, as opposed to the acts of  prior management or the 
financial crisis, that led to the need for the Bank to be recapitalized. To the contrary, the 
record demonstrates that it was the Claimants-appointed management, under Mr. 
Bouloutas, who first broached the subject of  recapitalization with the Ministry o f Finance, 
on 22 November 2011. The amount envisaged at the time was between EUR 1.5 and EUR 
2 billion .877 In other words, the Bank required recapitalization in an amount roughly equal 
to that requested in May 2012 even before Messrs. Vgenopoulos and Bouloutas were 
removed. As a result, the Tribunal finds that the record does not support Claimants’ 
contention that, between December 2011 and June 2012, the management o f Laiki laid the 
ground for its expropriation.

4. Laiki’s recapitalization

987. After having examined the record and the Parties’ submissions, the Tribunal finds that 
Laiki's recapitalization was a legitimate exercise of  Cyprus ’ regulatory powers and was 
not expropriatory.

988. In the paragraphs below, the Tribunal will explain in detail the reasons for its conclusion. 
The Tribunal will address the following questions: (i) whether Respondent shunned 
Claimants’ 22 November 2011 recapitalization plan; (ii) whether Respondent intentionally 
delayed clarifying the terms of  its support for Laiki’s recapitalization in order to discourage

877 Letter from MPB (E. Bouloutas) to the M in istry  o f Finance (K . Kazamias),  22 Novem ber 2011 (E xh ib it C-0289). 
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private investors; and (iii) whether the recapitalization framework chosen by Respondent 
was intended to deter private investment in Laiki.

Whether Respondent shunned Claimants ’ 22 November 20 II  recapitalization plan

989. The Tribunal finds that Respondent did not shun Claimants’ 22 November 2011 
recapitalization plan, but instead advised Claimants of  the various steps that would need to 
be taken prior  to the State supporting the Bank’s recapitalization.

990. The Tribunal notes that, contrary to Claimants’ content ion, Mr. Kazamias did not issue a 
one-line rejection letter, but explained to Mr. Bouloutas that there was no guarantee in the 
Management o f Financial Crises Law, then in draft fonn, that the Stale would be able to 
guarantee the share capital increase of  the Bank in its entirety. The Minister o f Finance 
explained that the Government would first have to decide whether intervention in a 
troubled bank was necessary and then make a decision on the precise manner in which it 
would intervene. This decision would be based on the recommendation o f the CBC and on 
an analysis of  two criteria: ensuring financial stability and minimizing the cost to the 
Cypriot taxpayer.8™ In other words, the Ministry of  Finance did not reject Laiki’s 
recapitalization plan, but simply set out the operational framework for offering State 
support.

991. The Tr ibunal does not consider that there was anything arbitrary or discriminatory in the 
Ministry’s representation that, before the examination of  Laiki’s request for support, the 
Government would require a due diligence of the Bank by category and subcategory of 
assets, country of  activity and an assessment of possible losses. The Tribunal considers that 
such due diligence would have been required in order for the State to understand the 
financial condition of  the Bank and assess the extent of  the support that was needed. 
Claimants argue that this type of assessment was no longer requested by Cyprus following 
the removal of  Messrs, Vgenopoulos and Bouloutas. The Tribunal disagrees. Following 
the appointment o f the new Chairman of  the Board and CEO, Laiki engaged a number of 
external consultants that carried out a due diligence of  the Bank (Houlihan Lokcy and 
PwC). Moreover, the Tribunal notes that when Cyprus was considering supporting both 
Laiki and the BoC with funds from the Troika, both banks had to go through an in-depth 
analysis by PIMCO before a decision on funding could be made.

992. Finally, the Tribunal notes that the Minister of  Finance expressed its willingness to 
continue discussing with Laiki. It was then up to the Bank to commence the legal process 
for obtaining Slate support under the Management of  Financial Crises Law.

l7 f  Letter from the M in is try  o f Finance oT Cyprus (K . Kazainias) to MPB (E. Bouloutas), 5 December 2011 (Ex hib it 
C-0300).
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Whether Respondent intentionally delayed clarifying the terms o f State support fo r Laiki

993. The Tribunal holds that the record does not support a finding that Cyprus delayed clarifying 
the terms of its support for Laiki, which delay then acted as a deterrent to private investors. 
The Tribunal finds instead that any delays in the Bank’s recapitalization with State funds 
were due to the Bank’s efforts to attract private  capital. Further, while Respondent’s delay 
in clarifying the terms of its support may have played a part in the investors’ reluctance to 
invest in the Bank, the record establishes that the main concern of  private investors, which 
proved fatal to Laiki, was the Bank’s exposure to Greece.

994. In this respect, beginning with January 2012, Laiki and the CBC started discussing the 
Bank’s Capital Plan, which would have allowed it to meet the 9% CTI ratio recommended 
by EBA by the 30 June 2012 deadline. Laiki submitted its draft Capital Plan to the CBC 
on 20 January 2012.fi79 Several meetings between Laiki and the CBC ensued in February 
20 I2 .8 -0 On 28 February 2012, Laiki’s Board of  Directors discussed the preliminary 
financial statements for 2 01L At that time, management estimated that the Bank would 
suffer losses of EUR 1.969 billion due to the GGB haircut and that it would require 
approximately  EUR 1.5 billion in additional capital in order to comply with the CTI ratio 
of  9% recommended by the EBA.x‘il During this time, the Minister of  Finance and the 
Governor o f the CBC were also discussing the possibility that the State would support the 
two systemic banks, Laiki and the BoC. On 2 March 2012, the Minister of Finance 
confirmed to the Governor of  the CBC that the Cypriot Government would support both 
Laiki and the BoC under the 2011 Management of Financial Crises Law if their 
recapitalization through private sources was not entirely successful.882

995. On 5 March 2012, Laiki sent a Discussion Paper to the Ministry o f Finance and the CBC. 
The Discussion Paper examined two scenarios for State intervention: (i) where no 
significant interest by existing or new shareholders was shown and the intervention of the 
Cypriot Government would be necessary for the full amount of  the required capital; and 
(ii) where a strategic investor showed serious interest, but was reluctant to invest due to the 
Bank’s exposure to the Greek economy.883

996. No answer to Laiki’s Discussion Paper appears to have been sent. However, the Ministry 
of  Finance and the CBC did discuss the options for the recapitalization of  the Bank shortly 
thereafter. Indeed, on 14 March 2012, the Minister of Finance requested the Governor o f

879 MPB, Board Minutes, 17 January 2012 (Exhibit C-0321); MPB, BoD Minutes, 8 February 2012 (Exhibit C-0332), 
Confidentia l memorandum from Central Bank o f Cyprus to ECB, Note on ELA and Eurosystem borrowing for Marfin 
Popular Bank Co Ltd, 23 January 2012 (Exhibit C-0782).
8X0 MPB, BoD Minutes, 8 February 2012 (Exhibit C-0332).
8X1 MPB, BoD Minutes, 28 February 2012 (Exhibit C-0339).
882 Letter from Ministry of  Finance (K. Kazamias) to the CBC (A. Orphanides), 2 March 2012 (Exhibit R-0150),
883 Email from C. Stylianides to A. Trokkos and the G overnor of the CBC. 5 March 2012 (Exhibit C-0788).
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the  CBC to establ ish  a me eti ng  in ord er to evalu ate  the imple me nta tion of La iki ’s and  the 
Bo C’s cap ital  r ein for ceme nt plans and the  un derwrit ing  o f the  share  issue.  In h is lette r, the 
Mini ste r o f Fina nce  m entio ned that  “the first choic e o f the Go vernm ent [was} the  eff ect ive  
con fronta tion o f the mat ter o f cap ital isa tion o f the  ban ks thro ugh  private sec tor  
so lut ion s.” 81*4 T his me eti ng  took place on 16 March 20 12 .885

997. A fur the r meeting wa s held on 20 March  201 2 at the  Mini stry o f Fin anc e between  
rep resent atives  o f the  Mini stry, the Ban k and  the Ba nk ’s aud itors, PwC.  Du ring this 
mee ting , Laiki  r epres ented  that,  du e to  the  poo r resu lts in the pre vio us finan cial  y ear , PwC 
intended to include a reserv ation in the financ ial sta tem ent s, mentioning  tha t there was  
signif ica nt uncert ain ty a s to whether  the B ank co uld  continue operat ing  as a g oing concen t. 
Laiki the refore  req ues ted  tha t the Cypriot Go ver nm ent  issue a wri tten  sta tem ent 
comm itti ng  its elf  to sup po rting  the  Bank . During this  meetin g, Laik i was  forma lly told to 
sub mi t a written req uest for  Sta te interv ent ion  to the Mini ste r of Finance and  the CBC 
“ind ica ting  clearly the siz e o f  the reques ted sup po rt” and  th e m eas ure s th e Bank u ndertook 
io imp lem ent . 886

998. However , the Tribunal no tes  that the first lime Laik i subm itte d a firm reques t for  support 
which  ind ica ted  the  a mo un t needed  wa s o n 2 May 2012 .

999. Before that , a num ber  o f lett ers  wer e circulated,  bu t Laiki did  not  firm ly req ues t Sta te 
support. For instance, on  21 March 2012, Laik i wro te to the  Mini ste r o f F inance  see kin g 
State sup port, but  did not ind ica te the am ount tha t it re quired and  m ore over add ed tha t its 
pr ior ity  rem ained to at tra ct priv ate  investors . In th is lette r, Laiki  desc ribed the  efforts i t was  
makin g in ord er to ob tai n priv ate fund s bu t noted that intere st was  low due to the 
de ter ior ating  situ ation in Greece. 887  Lik ewise, La iki ’s let ter  o f 11 Apr il 201 2 to the 
Minis try  o f Finance w as  n ot  a fi rm reques t f or  Sta te sup por t. Inst ead , it was an e xp lor ato ry 
letter (“w e retu rn to ex am ine afresh the p oss ibi lity  o f an  underwriti ng  b y the  Repub lic of 
Cypru s” ) tha t did  not sp ec ify  in any wa y the  ex ten t o f State support need ed ( “e ith er enti rely 
or for the total  unallocate d amoun t” ).888  Laiki  mentioned tha t it was  wo rking  on 
determinin g the term s o f the capi tal issue and  add ed tha t its “efforts for  th e att rac tion of 
privat e ca pita l [were] in f ull progres s” but  that the probabi liti es for  success were  ex treme ly 
lim ite d.889 Further,  in an internal Laiki email o f 22 April 201 2, which rep ort ed on 
discus sions held  w ith poten tia l investors in Londo n, ma nag ement  e xpressed  the view that

Letter front the M iniste r o f fin ance (K . Kazantias) to the C BC (A Orphanidcs), 14 M arch  2012 (Exh ibi t R-0154). 
'“ ’ Agenda o f meeting between the Min ist er  o f Finance and the C BC Governor, 16 March 2012 (Ex hib it R-0462).

Internal Min ist ry  o f Finance Note, 3 Apri l 2012 (E xh ibi t R-0474). 
la ?  Letter front La ik i (C Sty lianides)  to the Minis try  o f Finance (K,  Kazantias) and the CBC (A . Orpl tanides), 21 
March 2012 (Ex hibi t R-0464).
*** Letter from Laiki  (C. Styl ianidcs) Io M in istry  o f Finance (V . Shia rly)  enti tled  “ Recap italisation o f La iki  Bank” , 1 i 
Apri l 2012 (Ex hibit  R-0159).
*  hl.

246



the  Bank needed to “st art  serio us ly talkin g to the governm ent  technocr ats  .. . in ord er to 
qu ick ly finaliz e this solu tion to b e ma rke t frie ndly” .890

1000. Following the se  lette rs, several  me etings took place between Laik i and  the  Minis try  of 
Finance.891 On 24 Apri l 20 1 2,892  the  Minis try  o f Fin anc e formally req ueste d the Cypriot  
Cabin et to appro ve  a  l ette r comm itti ng  the Sta te to offer  su pport  to the Bank in the e ven t 
its efforts to ob tai n p rivate  capi tal were not s ucc ess ful . The Minis try  o f Fin ance  issue d the 
lett er on 27 April 2012, speci fying  tha t the  “C yprus  Go vernm ent [was] comm itte d to 
pro vide the necessary sup port to the  Ban k in orde r to add ress any  liq uid ity  and  capi tal 
ade qua cy pro ble ms  in ord er to continue as a going conc ern ”. 893

1001. The Tribunal  conside rs that , while the re may  have  been delays  on the p art  o f the Cyp riot  
Go ver nm ent  to respond to Laiki ’s lett ers , onc e the Ban k firm ly reques ted  Sta te suppor t, 
Respo ndent  r eac ted  pr om ptl y to  o ffe r it.

1002. The Tribunal  notes  that  it was  on 2 Ma y 2012 tha t Laiki first  req ueste d Sta te supp ort,  
spe cifi ed the am ount tha t it est imated nee ding (EUR  1.8 bil lion) and attach ed a con cre te 
pro posal .894 Claim ants con tend tha t, fol low ing  the  rec eip t o f this letter, the  Mini ste r of 
Fin anc e “si mp ly dir ect ed Laik i to conta ct the CB C” .895  In effect , the  M ini ste r o f Fi nance 
rep lied the  following  day, in dicating tha t the M anagem ent o f  Fina ncia l Cris es  Law re qui red 
tha t La iki ’s req ues t be acc om panie d by  a rec om me ndation  from the CB C and  suggest ing  
tha t Laiki set up  a  m eet ing  wi th the  M ini ste r in o rder  to dis cus s the Ba nk ’s let ter .896

1003. It was  only on 7 May 201 2 tha t La ik i’s Board  o f Di rec tor s authorized ma nageme nt to 
con tinue  d isc ussin g with the Go vernm ent in ord er to ob tai n an underwriti ng  o f the righ ts 
issue for  up to E UR  1.8 bil lio n.897  That s ame da y, Laiki me t with the Go vernor  of the C BC 
in orde r to d iscuss  the  underwriti ng  and, on 8 Ma y 20 12. Laiki formally submi tted a requ est 
for  State support  to the CB C. 898  On 11 May 201 2, a fur the r meetin g too k pla ce between 
rep res ent atives o f L aiki, the Mini str y o f F inance  and  the  CB C.899 Betwe en 11 May 2012 
and  15 Ma y 2012, sev era l me etings too k place between rep resentativ es o f Laiki  and the 
Minis try  o f  Finance, during wh ich  Laik i sub mi tted its com ments  on a dra ft o f the

890 Email 2 3 A p n |  2 ( ) ] 2  ( E x h lb i , C-0666).
891 Letter from Laiki (C, Stylianides) to the CBC (P. Demetriades), 8 May 2012 (Exhibit  R-0476).
892 Proposal to the Cabinet, 24 A pr il 2012 (Exhib it R-0475).
895 Letter from the Min istry o f Finance (V. Shiarly) to Laik i (BoD),  27 Apr il 2012 (Exhibit R-0161).
8<u Letter from Laiki (C Slylianidcs) to the CBC (P. Dcinclnadcs),  8 May 2012 (Exh ibit R-0476).
8.5 C-PIIS, at 72.
8.6 Letter from Laiki (C. Stylianidcs) to the CBC (P. Dcmetriadcs), 8 May 2012 (Exhibit R-0476).
897 MPB, BoD Minutes, 7 May 2012 (Exh ibit R-0163).
8,8 Letter from Laiki (C. Slylianidcs) to  the CBC (P. Dcmelriadcs), 8 May 2012 (Exhibit R-0476).
899 Letter from MPB (M.  Athanasiou) to the M inis try o f Finance (A. Trokkos), 12 May 2012 (Exhibit R-0478)
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Underwriting Decree.90,1 On 15 May 2012, the CBC issued its recommendation that the 
Cypriot Government accept the Bank's  proposal for the underwriting of  its share capital 
issue of EUR 1,8 billion,901

1004. Subsequent to the CBC’s recommendation, on 16 May 2012, the CBC and the Ministry o f 
Finance sought the approval of  the European Commission’s Directorate General for 
Competition for the underwriting.90- On 17 May 2012, the Cypriot Parliament took into 
discussion and then approved the Underwriting Decree. The Underwriting Decree was 
published on 18 May 2012 in the Official Gazette.91"

1005. The Tribunal considers that, despite some initial delays which could reasonably be 
explained in light o f Laiki’s efforts to a ttract private capital, Respondent reacted promptly 
when Laiki formally requested State support. Further, the Tribunal also finds that there is 
no support in the record for Claimants’ contention that Respondent’s delays were caused 
by its intent to sabotage Laiki's recapitalization and bring the Bank firmly under State 
control. To the contrary, the Minister of Finance expressly stated in a letter dated 14 March 
2012 to the Governor of  the CBC that the Government’s first choice was that banks should 
be recapitalized with private capital.904 An internal Ministry of  Finance note dated 20 
March 2012 and discussing Laiki’s request for a letter confirming State support explicitly 
mentioned that, while the State was open to support the banks, it would do so only as a last 
resort.9D'’ This was reiterated in the Ministry of  Finance ’s proposal to the Council of 
Ministers dated 24 April 2012.906

1006. Further, while the delay in the clarification of  the terms of  State support may have been 
one reason for investors’ reluctance to invest in Laiki, nevertheless, the predominant reason 
at this time for  their lack of  interest was the Bank’s exposure to Greece.

1007. The Tribunal notes that this reluctance was apparent to Laiki’s management from the very 
beginning. In this respect, in its Discussion Paper, Laiki represented that, if  a strategic 
investor was found, “existing shareholders [would] most likely be encouraged to contribute

901 Letter from the CBC (P. Demclriadcs) to the Min ist ry  o f Finance (V. Slnarly), 15 May  2012 (Ex hibi t R-0167).
91,2 Letter from  CBC (P. Demetriades) to EC’ s D irectorate General for  Competit ion  (A. Italianer) . 16 May 2012 
(Exh ibi t R-OI68); Ema ils between DG Com peti tion ^ ^ ^ H a n d  h ¡nistry o f  Finance 6 May 2012
(Exh ibi t R-0481),
905 Minu tes o f the Meeting of the Par liamentary Com mittee on Financial and Budgetary  Affairs, 17 May  2012 (Exh ibi t 
C-0363); Republic o f Cyprus, Decree 182.'2012 (Management ofFm ancia l Crises Laws o f 201 1 to (No 2) 2012) ¡8 
May 2012(Ex hib it C L-0146).
9,H Le tter from the Min ist er  o f Finance (K. Kazamias) to the CBC (A.  Orphanidcsk 14 March 2012 (E xh ib it R-0T54), 
9 0 i Internal  M in istry  o f Finance Note.  3 A pr il 2012 (E xh ib it R-0474).
9" fl Proposal to (he Cabinet, 24 A pri l 2012 (Exh ibi t R-0475).
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to an eq uit y ra ising " and t he  Governm ent would only step in fo r part o f the  requir ed cap ital.  
Ho wever , if  no stra teg ic investors  w ere  foun d by the e nd o f Jun e 2012, ma nag ement  took 
the  vie w that  “it [was] rather un lik ely  tha t exi stin g share ho lde rs [wo uld] be wi lling  to 
con trib ute  to  an eq uity rais ing ” and the Go vernm ent w ould p robably be as ked  to  pu t up  the 
entire  am oun t. Sig nif ica ntly, the Dis cus sion Paper  record ed tha t th e stra teg ic investors  that 
had e xpres sed  an inte res t in  the B ank  we re wo rried about “the perce ive d legacy  Risks  [s ic] 
ass ociated  with Greece” . In conside rat ion  o f that, the  two sce narios exa mined  in the 
Discu ssion Paper inv olv ed either no sig nif ica nt inte rest  from  a stra teg ic or  exi stin g 
investor,  o r in terest  f rom  a stra teg ic investor,  b ut cou pled w ith  the reluc tan ce to inv est  due 
to the  B an k’s exposure to Gr eece .90 7

1008. Pw C’s lett er to the  Bank con cer nin g its financ ial sta tem ents for  2011 also  record ed that 
the re was  “ signif icant uncerta inty as to the  a bil ity  o f the Bank to raise the  re quired  capital 
from  e xis ting share ho lde rs”  an d “no  c onfirme d par tic ipa tion from  new inv est ors ”.908

1009. Further,  in its 21 Marc h 201 2 lett er to the Mini ste r of Fin ance and  the Go verno r o f the 
CB C, Laik i me ntioned that  two to three stra teg ic investors  ha d sho wn interest in the B ank  
bu t had  not  comm itte d to par tici pat e in the  cap ital  increase, Laik i noted  tha t “ [i]n ves tor  
interest impinge[d] on the risks res ult ing  from  a future de ter ior ati on  o f the  situ ation  in 
Greece”. 909 A b leak outl ook f or finding  pr iva te investo rs w as also  rec ord ed in L aik i’s le tter  
to the Mini ste r o f Finance  d ated 11 April  2 012, where  Mr. Sty lianid es exp res sed  the view  
tha t the likelihood o f  the Bank a ttra cting p riv ate  capita l was  c onsid ere d lim ited  due to the 
direction o f the  macro eco nomic environme nt in Gre ece  and the  Bank’s exposure to 
Greece.910

1010. In his repo rt to M essrs. Sar ris and  S tyl ian ide s following  a meeting w ith  po ten tial  inve stor s 
in Londo n, M r 0 ^ ^ ^ ^ B s Pe c i f i e d that:

“3. They ALL stated  that the problem is Greece and the uncertainty  that it creates for them. 
They were very blunt in saying that They [sic] would not touch anything with such a 
significant exposure in Greece, UNLESS, something is done with our operations there. The 
issue of  ring fencing was raised and discussed as a possible solution along with other 
measures .’” 11

1011, Wh ile  Mr. Athan asiou expres sed  h is v iew  tha t m one y could be raised  f rom those investo rs 
under cer tain  conditio ns,  tho se conditio ns  included the “p roper and  bullet  pr oo f ring  
fencing o f Greece” , in add itio n to a “non-di lut ive , gua ran tee , firs t loss” Government

907 Email from C. Stylianides to A, Trokkos and the Governor o f the CBC, 5 March 2012 (Exhibit C-0788).
908 Letter from PwC to MPB (M. Sa rns) , 20 March 2012 (Exhibit C-0348).
999 Letter from Laiki (C. Stylianides)  to the Ministry of  Finance  (K.. Kazamias) and the CBC (A. Orphanides), 21 
March  2012 (Exhibit R-0464).
919 Letter from L aiki fC Styl ianide sf lo theM inist ry  of Finance (V. Shiarly), 11 April 2012 (Exhibit R-0159). 
n" Email f r o m B H B H B H ^ ^ H  23 April 2012 (Exhibit C-0666),
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par tic ipa tion in the sha re capit al inc rea se. ’12 Cla imants hav e ack nowledged in the ir 
sub missio ns before  this Tribunal tha t obta inin g an y State  su pport  on  th is type o f terni s was 
extreme ly u nl ikely .9 n

1012. Th e T ribuna l agrees  with  C laima nts  that Laiki ’s le tter  o f 2 M ay 201 2 exp res sly  me ntio ned  
tha t the de lay  in c lar ify ing  the t erms o f the S ta te 's p art icipat ion  in the  share  cap ital  increase  
“p re ve nt ed ] any in vesto rs’ inte res t”, so tha t “investor inte rest  in p art icipa ting in the capi tal 
incr ease o f the  B ank w ould be non-e xis ten t if  inten tion s and  the term s and con dit ions o f a 
possible  par tic ipa tion o f the Sta te [were] not  fully know n.” 914 Ho wever , La iki ’s 8 May 
2012 lett er to the Minis ter  o f Finance a gain  referred  t o the sit ua tion in Greece as the main 
rea son  beh ind  inv estors ’ lack o f  interest  in the Bank. According  to manag ement , “the 
inte rest o f investors  to particip ate  in the planne d cap ital  issue  [wo uld ] be signif icantly 
limited  up to non-exis ten t, especia lly  afte r the escala tion o f negative dev elopm ent s in 
Greec e.” Mr. Sty lian ides also  re porte d t hat the B oard o f Direc tors o f La iki  w as con vinced  
tha t “i t [was] not  possible  to rai se cap ital  f rom exist ing  and new shareh old ers ” and t hat  the 
underwriti ng  o f the righ ts issue  by  the Sta te wo uld  increase the  par tic ipa tion o f priv ate  
cap ital.  M r. Sty lian ides me ntioned that the Bank had  received  “ ind ica tions from investo rs, 
whose  m ain  c oncer n are  [sic] the  potentia l negat ive  d evelo pm ent s in G ree ce”  that the put 
opt ion  included in the Ba nk ’s pro posal  for underwriti ng  would  inc rease their cha nce s of 
par tic ipa ting in th e issue .915

1014. The Tribuna l also obse rves tha t, at this  time, the B ank w as ma kin g e ffo rts  to  rin g fenc e its 
Gre ek opera tions,  thro ugh the absorpt ion  o f MEB into  the Investment Bank of Greece, a 
sub sidiary  o f the Group. However , t hose ef fort s did not come to frui tion  du e to th e ou tcome  
o f the  Gree k elections in May  20 12.

1015. For thes e re asons,  the  Tribunal  is no t pe rsua ded  tha t private  inv estors  w ere  ma inly de ter red  
from inv est ing  in th e B ank  due  to the  delay in  the cla rifi cat ion  o f the  ter ms  of  State support. 
Inste ad, the Tribunal  is o f th e view that a m uch mo re signif icant con sidera tion for priv ate  
investo rs was the uncerta inty sur rou nding  Greec e and  the Ba nk ’s signif ica nt exposure 
thereto. The Tribunal  also  r eca lls  that , at the time  the Ban k was see kin g to attr act  p rivate  
cap ital  in ord er to mee t the EBA recom mendatio n o f  a 9% CT1 cap ital  ratio, so did  all

id.
C-PHS, at 85(c).
Letter from L aiki  (C. Stylianides) to the C BC  (P. Dcmctriadcs) , 8 Ma y 20 [2  (E xh ib it R.-0476). 
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othe r b anks in the  E uro pea n Union . There  was the refore  fierce comp eti tion on the ma rke t 
for a ttra cting  pr iva te cap ital .

1016. Fur the r, the Tribunal is not  persu aded tha t Claim ants had  exp res sed  a ser iou s inte rest in 
purch asi ng  La iki ’s Greek  ope rat ion s or  in pa rticip ating  in the share  cap ital  inc rea se in 
proport ion  to the ir o wn ers hip  stake .

1017. In this respec t, the Tribunal  notes  tha t Claim an ts hav e reli ed on the witnes s tes tim ony o f  
Mr. Vg en op ou los1:17 a s well as on the Board  m inu tes  o f MIG dated  13 S eptem ber 2 012Qli! 
as  su pport  for the ir conten tion tha t M IG was ser iou sly  pu rsu ing  the p urc has e o f the Ba nk ’s 
Greek o perat ion s whe n it was shu nne d by L aik i’s manag ement .

1018. The Tribunal  has  alr ead y set  out  at Sec tion  VII .C abo ve that  the  acts and  om iss ion s of 
La ik i’s new  ma nageme nt between  De cemb er 2011 and June  201 2 are  not  attr ibu tab le to 
Respo ndent. There fore, the Bank was at liberty to pur sue  the o pti on s tha t it dee med best 
for  the  rais ing  o f private  funds and, as a coro lla ry,  not to pursue  op tions tha t it d id not  f ind 
sat isfactory . This has no implicat ion s wi th regard  to Re spon dent’s intern atio nal  
responsibil ity .

1019. Further and in any event , the  Tribunal co nsiders that  the evid entia ry reco rd d oes  not support  
Cl aiman ts’ con ten tions.  Ac cording  to the eviden ce rel ied  upo n by  Claim ant s, on 22 
Febru ary  2 012, Mr.  Vg enopoulos  and  M r. Boulo uta s had a meeting in Athen s with Laiki 
ma nageme nt,  du ring whic h th ey  offe red  to purchase L aik i’s Greek operat ion s. At that  point 
in tim e, Laik i sho we d a n intere st in the offe r, but  wa s not  certa in wh eth er it w ished to sell 
only the Greek  loan  portfolio or  the entire ty o f its Greek  ope rat ions. According  to Mr.  
Vgcno poulo s, des pite hi s r epe ated reques ts tha t Laiki  c lar ify  this  po int , m ana gem ent  never 
reverte d wi th an answer .

1020. Th e Tribunal  has  no rea son  to doub t the  verac ity  o f  Mr, Vg enopou los ’ tes tim ony in this  
regard . Ne verth ele ss,  the Tribun al is not  per sua ded  tha t these talk s wer e mo re than 
ex plo rat ory t alk s o r that  t hey  reflect ed the serious intere st o f MIG to invest. M iG ’s Board 
o f  Direc tors  minutes  o f 13 Septe mb er 2012, rel ied  upon by C laima nts , appear to sug ges t 
tha t the ta lks  with L aik i’s m ana geme nt had not  been d isclosed to the B oard o f MIG up u ntil 
tha t v ery  moment :

“Mr. Vgenopoulos refereed to the Company’s alternatives for investment or activation in 
the, financial services sector through takeover of medium and small Greek banks seeking 
to cover their capital needs or purchase o f assets of Greek and Cypriot banks. Among other 
things, it was mentioned that what is really needed right now in o rder to achieve the goal

917 Vgen opoulos First Witness Statement, at 80; Vgenopoulos Fourth Witness  Statement, at 63
918 MIG, BoD Minutes, 13 September 2 0 12 (Exhibit C-0406).
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is having s trong allies rather than substantial capital. Furthermore, discussion took place 
regarding the feasibility ofhiring 2-3 ex-employees o f the Bank in Greece for materializing 
any endeavor in this regard.

Mr. B^ ^ M ^ ^ ^ M e x p re sse d  his surprise and wondered how this can  be materialized 
given the failure of  Cyprus Popular Bank. Moreover, he mentioned that al this point
primary engagement of  the management of  the Company should be enhancing its
underlying com panies. Furthermore, he stated his opposition to hiring ex bank employees 
and granting bonuses to the OA team.

Mr. Vgenopoulos replied that he was deprived of  the right to fight for the rescue of  the 
Bank, which eventua lly remained in the hands o f people with no knowledge or with other 
agenda. Several officers have left the Bank either because they were overpaid or due to 
their being associa ted to MIG. Management has held 4 meetings with bank representatives 
as to whether MIG was interested to buy the Greek business, but the bank never came back 
to specify what exactly was for sale.” 919 [emphasis added]

102 i The Tribunal also notes that Claimants have not disclosed any Board minutes of  MIG 
where a decision was taken committing the company to purchase Laiki’s Greek operations. 
It appears that, in effect, MIG never made a decision to proceed with this purchase. 
According to a press announcement  made by MIG on 27 November 2012:

‘“MARFIN INVESTMENT GROUP HOLDINGS SA’ (‘the Company’) hereby 
announces (hat it has become in the past the recipient of  exploratory contacts on a possible 
interest for the takeover  of the Greek operations of ‘CYPRUS POPULAR BANK PUBLIC 
CO LTD’. The Company has not so far received any concrete proposal and has not 
therefore officia lly expressed its interest nor discussed or  taken any relevant decision.”92"

1022. Consequently, Claimants’ contention that their serious interest in purchasing Laiki’s Greek 
operations was shunned by the newly appointed management is not supported by the 
record.

1023. Further, the Tribunal is not persuaded that the record supports Claimants’ submission that 
they would have participa ted in Laiki’s recapitalization.

1024. Claimants refer to two statements made by Mr. Vgenopoulos in November 201 1921 as 
support Tor their assertion that MIG was ready and willing to participate in the 
recapitalization of  the Bank. The Tribunal notes however that these statements were made 
prior to the removal of  Mr. Bouloutas from the Board and prior to the finalization of  the 
terms of  PSI+.

9,9 Id.
92n MIG Announcement,  27 November 2012 (E xh ibi t C-0417).
921 Andreas Vgenopoulos Announcement, 4 November 201 1 (Exh ibi t C-0278); Statement by Andreas Vgcnopou los, 
“ MAR FIN POPULAR BANK w il l come out oTth is cr isis stronger” , 17 Novem ber 2011 (Exh ibi t C-0286).
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1025. La iki’s Discu ssion Paper expre ssly rec ord ed tha t the Ba nk ’s ex ist ing  share holde rs wou ld 
be “en coura ged” to pa rtic ipa te in the  capital inc rea se if  a strategic  inv estor  was found. 
However , if  this  attempt was  unsuc ces sfu l, “it [was] rat her un lik ely  tha t sha reholders  
[would ] be  wi lling  to contr ibu te to an e qu ity  raising and thu s M PB [would] have no  option 
bu t to seek governm ent help, probably for the  whole  €1 .35  - €1.8 bn ”. Th e Discuss ion 
Paper also me ntions tha t “ex ist ing  majo r sha rehold ers  have  expre sse d their inte ntio n to 
minim ise  and i f possible  a void dil uti on , how eve r, under t he  ci rcu ms tan ces; this mig ht n ot 
be  r eal ist ica lly  po ssible  as  th e req uir ed addi tion al fund s ma y not be  a vailable  to t hem ”.922  
In oth er words , La ik i’s ex ist ing  sha reh old ers , inc lud ing  MIG  and DFG, were only 
interested in inv est ing  in the  Bank  i f a s tra teg ic privat e inv estor  was found first.

1026. Th e reluc tan ce o f ex ist ing  inv estors  to com mit funds was also confi rm ed by  La iki ’s 
aud itors, PwC. In th eir l etter to ma nageme nt d ated 2 0 Ma rch  2012, PwC noted  that , due to 
marke t circums tan ces, ther e wa s “s ign ific ant  unc ertain ty as to the  ab ilit y o f the Bank to 
rais e the  re quired cap ital  from  e xis tin g share holde rs” .923  Fu rth er corre spondence from  th e 
Ban k to  the Minis try  o f Finan ce and  th e CBC  rev ealed the same  ble ak sit uat ion : no serio us 
intere st sho wn  b y a ny  pr iva te investo r.

1027. On  26 June  2012, M iG ’s Ex ecutive  Co mm itte e i ssued a  rec om me ndation  that the c ompan y 
should not parti cip ate  in the  rec apita lization  o f the  Ban k. M iG ’s Execu tive Comm ittee 
referred to the  follo win g: (i) the  nationalizat ion  o f the  B ank  in  ligh t o f the  lack  o f inv estor 
app eti te to parti cip ate  in the  share cap ita l increase;  (ii)  the  m ark et price o f L aiki ’s shares , 
o f b elow EU R 0.09; (iii)  the  uncerta int y as to wh eth er the  cap ital  inc rea se would  be the 
last,  in light  o f  ma rke t circums tan ces; (iv) the adminis tra tive refo rm o f Laiki, lead ing  to 
the  ap pointme nt o f  Board Member s by  the Minis try  o f Fin anc e; (v) the  f inancial situatio n 
and  pro spects  o f the Cyprio t ec onomy; and  (vi)  the im pac t o f the ev entual  dilu tion o f MiG’s 
sha reh old ing  afte r the com ple tion o f the share capi tal inc rea se .924

1028. The Tribunal  will addre ss in Sections IX.C.4  (iii)  and  IX.C.4  (iv)  below  the  issue o f the 
corporate governa nce provisions in the  Un derwriti ng  De cre e and  the ir eff ect  on the 
likelih ood  of a suc ces sfu l pr iva te rec apita lization  of  Laik i. Fo r purpo ses  o f  the pres ent  
analy sis  howeve r, the  Tribunal not es tha t the main concern s b ehind  M iG ’s de cis ion  no t to 
partic ipa te in th e rec ap ita liz ati on  we re the  lack  o f a stra teg ic inv est or  (as p er the D iscuss ion  
Paper), the  unc ert ain ty surr ound ing  the capi tal that the Bank  would  ac tua lly  requir e in o rder 
to meet the  EBA rec om me ndation  and  the likelih ood  tha t MIG would  be diluted despite  
partic ipa ting in the cap ital  r ais ing  ex erci se.

922 Ema il from  C. S ty lia nide stoA /T ro kk os  and the Governor o f the CBC, 5 March 2012 (Ex hib it C-0788).
923 Letter from PwC to M PB  (M Sarris), 20 March 2012 (Exhibit C-0348).
924 Internal Me morandum to M IG  Executive Com mittee

o f pre-emption  rights in the Share Capi tal Increase o f  Cyprus P opular Bank” , 26 June 2012
(Exh ib it C-0381).
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1029. The  Tr ibunal  t her efo re find s that C laima nts  ei ther did  no t h ave  the  funds  or the willingn ess  
to invest in Laik i and  ass um e the risk  th at the ir capita l contrib ution  wo uld  not be suf fic ien t 
in ord er to avoid  dilutio n. The Tr ibu nal does not  conside r tha t the tes tim ony o f Mr. 
Bou lou tas  or  the  ev idence  o f Mr. Ros en, seekin g to  est abl ish  th at MIG and  o ther  Cla imants 
had  the funds to par tici pat e in the  rec api tal iza tion, is suf fici ent . What ma tte rs is that  the 
record  con tem poran eous to the events does not support  a con clusion tha t Claim ants had 
shown a ctual, ser iou s inte rest  in the re cap ital iza tion.

1030. The  T ribuna l wil l now  address the issue o f  the recapi tal iza tion fra mewo rk and its impact 
on La iki ’s recapita liza tion.

Whether the recapitalization framework chosen by Respondent was expropriatory

1031. Claim ants arg ue  th at Cyp rus  s tructu red  t he recapi tal iza tion framework in such a w ay  as to 
eff ect ive ly de ter  any privat e inv estment in the Hank  and  to bring it un de r Sta te control . 
Respon den t d isp ute s this theo ry, and  co unter s that  the recapi tal iza tion framework ado pted 
by Cy pru s w as the best  that  it  co uld  offe r unde r the c ircum stances,  co ns ide rin g the lack of 
inv estor intere st and  the lim itat ion s imp ose d by the Europ ean  Comm ission.  According  to 
Respo ndent , La iki ’s recapi tal iza tion was a legitim ate  exe rcise o f  the St ate’s regula tory 
pow ers.

1032. The Tribunal agree s w ith  R espond ent .

1033. First, the  Tr ibu nal note s th at the T rea ty doc s not establish an obl iga tion  for t he Contract ing  
State s to of fer  f inan cial  sup por t to inv estments  e xperienc ing  serio us financ ial diff icu ltie s. 
The Tr ea ty  on ly manda tes  tha t such  investments  not  be expro pri ated, eit he r dir ectly  or 
indirec tly,  and  that they sho uld  no t be  sub jec ted  to treatm ent  fal ling  below cer tain  
stan dards.

1034. Second, the Tribunal  reite rate s tha t its ana lys is does not  seek  to establ ish  w hethe r C yp rus’ 
cho sen  rec apita lization  method was the  bes t pos sible choic e that Respo ndent  cou ld have  
made under the circum stance s. The Tr ibu nal “need  not  be sat isfi ed tha t [it] wo uld  have 
made pre cis ely  the same dec isio n as the reg ula tor  in ord er for [it] to uph old  such  
dec isions” .925

1035. Third, and as a cor oll ary  to the abo ve,  the Tribunal  w ill not  s ubstitute  its own  judgm en t to 
that  o f the  C yprio t regula tory  au tho riti es that  d rafted the recap ita lization iram ework . Both

, ! 1  Invesmart v. Czech Republic,  at 501.
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the  M anagem ent o f Financi al Cr ises Law  a nd the Un der wr itin g Decre e we re dra wn  up b y 
several Cypriot reg ula tory authoriti es,  inc lud ing  the Mini stry o f Fin anc e and the CBC. 
Th ese  publ ic entities are  en titl ed  to  a cer tain degree  o f discre tion in m aking t heir choice  o f 
a rec apita lization  framework. The Tr ibu na l’s ass essm ent is the refore  lim ited  to ver ify ing  
whe ther  there  w as abu se, a lack  o f due pro ces s or  a pre tense o f  form  des igned to con ceal 
im pro per ends.

1036. Af ter  h av ing  c are ful ly exam ine d the Pa rti es ’ sub missions and  the ev ide nce in the  reco rd, 
the  Tribunal  finds that the  rec apita lization  framewo rk cho sen  by  Respo nde nt was not 
expro pri ato ry,  but  rep res ented  a leg itim ate  exe rci se o f C yp rus’ reg ula tory pow ers . While 
certa in features  of the rec apita lization  frame wo rk (and , in par ticula r, the corporate  
governa nce princi ple s selected ) did  not  ref lec t intern atio nal  best practic es,  this is not 
sufficie nt in ord er to find a breach  o f the  Tr eaty.

1037. Th e Tribunal holds  tha t Cla imants have not  sat isf ied  the ir bur den  o f show ing  tha t the 
fea tures o f the rec apita lization  fra mewo rk we re arb itra ry or  irra tion al cho ices. To  the 
contr ary , the record  e sta bli shes that  the rec apita lization  pr oce ss was ini tia ted  follow ing  an 
expre ss reques t from the Bank . It is a lso  es tab lished th at La iki’s au ditors , PwC, wer e o f the 
view  tha t rec apita lization  was  nec essary  in orde r for the Bank to be able to con tinu e 
opera tin g as  a go ing  co nc ern.926 Ac cording  to PwC , abse nt a confirma tion f rom  the Cypr iot 
Go vernm ent tha t it w ou ld continue to support  L aiki in i ts efforts to me et cap ita l ade quacy  
and liq uid ity  req uir em ents, the aud itor s cou ld not  have certif ied  the Ba nk ’s financ ial 
sta tem ents for 2011 and  w ould have inc luded a re servat ion  r egard ing  the Ba nk ’s v iability. 
Th e T rib unal has no doub t tha t such  a course o f  even ts wo uld  have sen t a strong signal  o f 
weakn ess  to the ma rke ts and  would  have led to ma ssi ve  deposit  fligh t. Fur the r, 
rec apita lization  also all ow ed the CBC to certif y to the ECB tha t the Bank was viable  and 
thus e nsu re that it cou ld c ontinue to bene fit f rom  ELA. The Tribunal  cons iders that , w ithout 
the  con tinued  financia l support  in the form of ELA, Laiki wo uld  in all pro bab ilit y have  
fail ed. In othe r words , rec apita lization  was  neces sar y in orde r to ensure the Ba nk ’s very 
sur viv al. Fin ally , som e lim ita tions  on nor ma l corporate  g overn ance r ights were nec essary  
so a s to  en sure that, aft er r ece iving  financial  su pport  from the State, Laiki w ould not  pursue  
busin ess p oli cie s that  co uld  threaten fur the r i ts d epo sitors  and othe r taxpayers .

1038. Th e T rib unal wil l set out in more detail below the reason s b ehind  i ts findings .

(i) Au exercise o f regulatory powers

1039. The Par ties  do not  dis pu te tha t the Ma nag em ent  o f F inancial Cr ises Law is a reg ula tory 
measu re.

9 :6  Lette r f rom  PwC o M PB (M. Sam's), 20 March 2012 (E xh ib it C-0348).
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1040. Cla ima nts  dispute however  t ha t thi s cha rac ter iza tion app lies  to the Un der wr itin g Decre e, 
arguing that  it was  an ind ividual act ado pted sol ely  for the rec apita lization  o f Laiki. The  
Trib una l does not  find this  dis tin ction  to be dispos itive. The Un der wr itin g Dec ree  was  
enacted  on the bas is o f Sec tio ns  6, 7 and 14 o f the Ma nag em ent  o f F inancia l Cri ses Law.  
in other wor ds,  the Un de rw rit ing Dec ree  was  the me asu re through which a gen era l 
regula tion  was app lied  to a set  o f  facts, i.e., the  reca pit alizat ion  o f  Laik i.

1041. On this bas is, the Trib una l fin ds  that  the  police p owers  do ctr ine  m ay  be e qua lly appli ed  to  
the Un der wr itin g Decree, prov ide d that  the  o the r co nditio ns arc  sa tisf ied .

(ii)  Taken in ord er to pro tec t t he  publ ic  we lfare

1042. The  Tribun al con siders  tha t bo th the Ma nag em ent  oT Fin anc ial  Cr ises Law and  the 
Un der wr itin g Dec ree we re enac ted  in ord er to prote ct the C yprio t banking  s ect or  and the  
eco nom y at large  from the risk o f  the d iso rde rly  failure  o f th e sys tem ic ban ks.  Moreover , 
both Par ties  agree that  Laiki req uir ed recap ital iza tion in order to m ake  up  for the impac t o f 
PSI+ and  to ach ieve on 30 Ju ne  2 012  the 9% CT1 ratio rec om me nded  by the EB A.92 7 In 
other w ord s, La ik t's  r eca pit ali zat ion  was nec essary  in  order to pro tec t it from failing.

(Hi) A non-d isc rim ina tor y mea sure  taken  in g oo df ai th

1043. The  Tr ibu nal note s that, whi le  the focu s o f Claim an ts’ Me morial  wa s the M anagem ent o f 
Financial Crises  Law, that focus shif ted  in the Rep ly, at the  hearing  and in the ir post
hea ring submission to the U nderw rit ing  Dec ree.  N everthe les s, bec aus e C laima nts  have not 
exp lici tly dro pped their cla im  th at the Ma nag ement  o f Fina ncial Cr ises Law also  repr ese nts  
an expro pri ato ry mea sure, the Tribunal  will  firs, add ress these con ten tions and then  
proceed to its ana lysi s c on ce rn ing the U nderw riti ng Decree .

1044. The M anagem ent o f Fin anc ial  C rises Law. T he Tribunal find s no support  in the rec ord  f or 
Cl aim an ts’ allegat ions that  the Ma nag ement  o f F inancial Cri ses Law was part  a nd parcel  
of “Cy pr us ’ ove rarching plan  to nat ion alize Laiki , that  it was ena cted in has te, or  tha t it 
served  n o legi timate  p urpose . To  the contrary, the  r ecord support s the con clu sion that  the 
Ma nag ement  o f Financia l Cr ises Law was  ena cted fol low ing  a tran spa ren t and  
comp reh ens ive  consu lta tion pro ces s, which was  respec tful o f Cl aiman ts’ due  pro cess 
righ ts, and  was  non-d isc rim ina tory. Further , the record  demo nstra tes  tha t the law was 
intended to ensure tha t Cy pru s could r apidly  intervene  in orde r to support banks in fina ncial 
c ¡stress, and was  not p art o f an y plan  to b ring  Laiki  u nder Sta te con trol.

, 2 7 C-PIIST at 64; R-PtlS , at 59.
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1045. The Tribunal has already established that the record does not support the conclusion that 
there was an overarching “communis t” plan to nationalize the  Bank. The Tribunal will not 
revisit this conclusion here.

1046. The Tribunal also finds that the Management of  Financial Crises Law was adopted 
following a process of  extensive public consultation, which included, among others, the 
ECB, Laiki as well as various associations o f banks in Cyprus.

1047. The principles underpinning the Management of  Financial Crises Law were initially set 
out in a 2008 bill entitled “A Law to amend the Management of Revenues and Expenditure 
and of the Accounting System of  the Republic and other Related Matters Laws o f2002 and 
2004”.92R This bill was intended to provide a framework for State recapitalization of 
Cypriot banks if such measures were needed in the future and was initially intended to be 
an amendment to existing legislation. The bill was submitted on 16 January 2009 by  the 
Cypriot Ministry o f Finance to the ECB for comments. The ECB’s overarching view was 
that the bill should contain more specific provisions with regard to the terms and conditions 
of  accessing State support, as well as the parameters of  the State’s intervention. The ECB 
also issued a number of  recommendations with respect to the provisions of  the bill.929

1048. Respondent stipulates that, following the receipt of  the ECB’s comments, the bill went 
through the normal legislative process and was considered on 1 February 2010 by the 
Cypriot House of  Representatives. Respondent adds that, sometime in 2011, the Ministry 
of  Finance and the CBC reassessed the idea of implementing the 2008 bill as an amendment 
to existing legislation and instead supported enacting it as standalone legislation. 
Concurrently, a draft law providing for the establishment of  a new Cypriot financial 
stability fund was enacted.9™

1049. On 18 October 2011, the two bills were circulated by the Ministry o f Finance to a number 
of  Cypriot banking associations, including the Association of  Cyprus Banks (of  which 
Laiki was a member), the Association of  International Banks in Cyprus, and the Cyprus 
Financial Services Firms As sociation?11 The draft Management of  Financial Crises Law 
was sent to Laiki on 21 October 201 1.932

928 B ill  en titled “ A Law  to amend the Management o f  Revenues and Expenditure  and o f the Accounting System o f the 
Republic  and other Related Matters Laws o f 2002 and 2004"  (E xh ibi t RL-0088).
u: ii European Central  Bank, "Opin ion  at the request o f the Cypriot M in is try  o f  Finance on a dra ft law  amending the 
Laws o f2002 and 2004 on the management o f revenues and expenditure  and on the accounting system o f the Republic 
and related matters", (CON '2009/12 ), 9 February 2009 (Exh ib it C-0135).
9!u  Counter-M emoria l, at 317-319.
UJI Letter f rom  Min is try  o f Finance ( ^ B to various parties, 18 October 201 1 (Exh ibi t R-0107); Le tter  from 
the M in is try  o f F i n a n c c f l H ^ ^ P ^ ^ ^ ^ ^ I ^ f t o  various parties, 18 October 2011 (Exh ibi t R-0108).
9)2 Email from  CBC ( f l B H H H t o  MPB ( f l H ^ ^ ^ ^ H B t t a c hing  “ EN The law  fo r management o f financial crises 
20 Oct 20 11 ” , 2 1 October 20 11 (Exh ibit R-0111 ).
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[050, On 20 Octob er 201 1, the two d raft  b ills  w ere  s ubm itte d by th e Minis try  o f  Fina nce  to the 
ECB for an o pinio n.933 T he Trib unal has  a lready s een  at  S ect ion  EX C. 1 abo ve,  that , on 25 
Oc tob er 201 1, the draft  law w as deb ated by the  Cypriot Cabin et, when it w as decided to 
pro cee d with  the  immedia te regi stra tion  o f both bill s for pub lic debate at the  Hou se of 
Repre sen tatives , Fo llowing  reg istr atio n, the bil ls wer e deb ated by the Parliamenta ry 
Comm itte e on Fin ance and  B udget  b etw een  1 No vemb er and  6 Decem ber  2 011 , with the 
par ticipat ion  o f the  releva nt banking  asso cia tio ns .931 A fur the r m eet ing  to dis cus s the two 
bil ls was  held on 4  Nov em be r 2011 at the M inistry of  Finance. 935

1051. Th e re vised bill w as als o sent  (o the  ECB for an opin ion  on  9 N ovem ber 20 11 ,93 6 The ECB 
issu ed its opin ion on  15 Nov em ber 201 1. In ge ner al, th eE CB’s feedb ack  was posi tive. T he 
ECB noted the fol low ing  with regard to the corporate gover nan ce pro vis ion s in the d raft  
law:

“Sections 7 to 10 o f the draft law on financial crisis management provide for a number of 
powers vested in the Cypriot Minister for Finance to be exercised when the measures latd 
down in Section 4( J )(a) arc taken, and by way of  derogation from the Law on Companies 
and the Law on cooperative credit institutions. These powers include (i) restrictions in the 
exercise of  the voting rights attaching to shares or the voting rights possessed by the 
shareholders o f the beneficiary financial institution, (ii) appointment o f the majority of  the 
members of  the Board of  Directors of  the beneficiary financial institution; and (iii) increase 
of  the share capital of  the beneficiary financial institution. The ECB notes that, unlike the 
measures set  out in Section 4 of  the draft law, the above measures may be ‘recovery and
resolution measures',  to be taken by the resolution authority in the context of  a
comprehensive bank recovery and resolution regime. The ECB understands that the
inclusion of  these measures in the draft law is temporary, until such time as an operational
recovery and resolution framework has been established in Cyprus, and that the consulting

911 Letter from the M in ist ry  o f Finance (K.  Kazamius) lo the ECB (J.C. Trichei) , 20 October 2011 (Exh ibi t R-0109); 
Letter from the M inist ry  o f Finance (K , Kazamias) to  the E CB (J.C. Trichct), 20 October 2011 (Exh ibi t R-0110).

Transcrip t o f the Minutes o f the Parliamentary Comm ittee  on Financial and Budgetary Affa irs  Meeting, dated 1st 
November 20 11 concerning the B ills referred to in the attached Annex, 1 November 2011 (Exh ibi t R -01 14); Transcript 
o f the Minu tes  o f the Parliamentary Committee on Financia l and Budgetary Affa irs  Meeting o f 21 November 2011 
fo r the Discussion o f the fo llo wing  Bills (a) “ The Imposition o f a Special Tax on Credit Inst itutions (Amendment) 
(No. 2)  Law o f2 0 l 1, (b) The F inancial Cris is Management Law  o f 20 11 and (c) The Establishment and Operation o f 
an Independent Stabili ty Fund Law o f 2011,31 November 20 11 (Exh ibi t R-0121), Transcript o f the Minutes  o f the 
Parliamentary Committee on Financia l and Budgetary Affa irs  Meeting dated 30 November 20 11 for  the Discussion 
o f the fo llo wing Bil ls:  "The Imposition o f a Special T ax on Credit Inst itutions  (Amendm ent) (No. 2) Law o f 2011, 
The Financial Cris is Management Law o f 2011“  and “ The Establishment and Operation o f an Independent Stabili ty 
Fund Law o f 2011” , 30 November 2011 (Exh ibi t R-0127); Transcript  o f the Minu tes o f the Par liamentary C ommittee 
on F inancial and Budgetary A ffa irs  Meeting, dated 6 December 2011 concerning the Bills  referred to in the attached 
Annex, 6 December 2011 (Exh ibit R4(130)
'''■5 Transcrip t o f the Minu tes o f the Parliamentary Committee on Financial and Budgetary Af fa irs  Meeting o f 21 
November 2011 for  the Discussion o f the fol lowing  B ills (a) “ The Imposit ion o fa  Special Tax on Credit Institutions 
(Amendment) (No. 2) Law  o f 2011, (b) The Financial Cr isis  Management Law o f 2011 and (c) The Establishment 
and Operation o f an Independent Stab ility Fund Law o f 201 1,21 N ovember 2011 (Exh ibi t R-0121).
1,16 ECB, Op inion on the management o f financial  crises and the setting  up o f an independent financial sta bil ity  fund 
(CON /2011/93), 15 November 2 0 I I  (Exh ib it C-0284).
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authority will reconsider  in the future their interplay with the recovery and resolution 
framework that is to apply, in the future, to financial inst itutions operating in Cyprus, and 
on which the ECB expects to be consulted?” 17 [emphasis added]

1052. In other words, the ECB did not express a critical view of  the corporate governance 
provisions. In effect, it seems that the ECB had a different understanding with respect to 
the application o f these provisions (i.c., as recovery and resolution measures), which does 
not appear to be their stated purpose pursuant to the text of the law.

1053. Following the meetings with the stakeholders, the receipt of  their comments and the 
opinion of the ECB, the bill was amended and recirculated to stakeholders on 10 November 
201 1.938 On 24 November 2011, the CBC sent an English translation of the draft law to 
Laiki by email.939 On the same day, a meeting took place between CySEC and 
representatives of Laiki, the BoC and other banks in order to discuss the draft law.940

1054. The Management of Financial Crises Law was enacted on 30 December 2011.

1055. The Tribunal considers that this consultation process, which involved a number of 
regulatory bodies, banking associations as well as the affected banks (including Laiki), 
respected Claimants’ due  process rights.

1056. Further, the Tribunal finds that the Management of  Financial Crises Law served a 
legitimate purpose: it conferred upon Cyprus the power to intervene and support a bank in 
financial difficulty, upon the latter’s request, and avoid negative systemic effects on its 
economy. While the corporate governance provisions included in the Management of 
Financial Crises Law possibly  did not reflect international best practices, nevertheless they 
do not constitute “clear and compelling evidence” that Respondent erred or acted otherwise 
improperly.'4|

1057. Claimants’ main criticisms refer to the provisions  o f Section 7(2) o f the law, pursuant to 
which:

937 ECB, O pin ion  on the management o f financ ial crises and the setting up o f an independent financia l s tab ility fund 
(CON/201IZ93), 15 November 2011 (Exhibit C-0284).
93x Email from the Ministry of  Finance 
R-0119). ____________ ______________
939 E mai l from  C BC ( ^ ^ ^ ^ ■ l o M P B  ( ^ ^ ^ ^ ^ ^ 24 November 2011 (Exhibit R-0123).
940  Le tte r fro m Cy SE C Ministry o f Finance CBC Ba nl^fCyp ru s
(BBĤ HB Chryssa finis and P o ly v io u L L C ^ ^ H ^ ^ H  Hellenic Bank t ^ ^ H B H ^ B ^ P B  
Demctriades & loannides LLC ( ^ ^ H ^ H u n d  Commercial Banks A ss ocia ti on^^H H B cn  titled “Proposed 
Amendment o f the Companies Law - Meeting dated 24 November 2011”, 25 November 2 011 (E xhib it R-0125).
941 Saluka v. Czech Republic, a t 273

io ACB and others, 10 November  2011 (Exhibit
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“(2) tn the case o f adoption o f one or more of  the support measures provided for in sub- 
paragraph (a) of  paragraph (1) o f article 4, the Minister may, with the concurring opinion 
of  the Central Bank and notwithstanding the provisions of the Companies Law, the Co
operative Societies Law, the Law on Public Takeover Bids and the Investment Services 
and Activities and Regulated Markets Law as well as any other  law -

fa) restric t the exercise of  the voting rights attached to shares or voting rights held by the 
shareholders of  the beneficiary financial institution, in relation to all or part of  the issues 
for which voting rights are exercised;

It is provided that the shareholders retain the right of sale, disposition, t ransfer or other way 
of  alienation of  the shares they hold;

fb) appoint the majority of the members  o f the Board o f Directors or the majority o f the 
Commissioners of  the beneficiary financial institution with the concurring opinion o f the 
Finances and Budget Parliamentary Committee of  the House of Representatives, and 
determine the provisions o f the Companies Law or the Co-operative Societies Law, as well 
as the terms of  the articles of associa tion or o f the special regulations o f the beneficiary 
financial institution with regard to directors or Commissioners, that shall apply to the 
directors or Commissioners who are appointed by virtue o f this article:

It is provided that, in the event that provisions o f this article are applied in conjunction with 
the support measures provided for in points (iii) of  sub-paragraph (a) of  paragraph (1) of 
article 4, the powers of the Minister  shall not derive from the participation o f the Republic 
in the ownership structure o f the beneficiary financial institution but shall derive directly 
from the provisions o f this Law;

(c) impose any terms on the financial  institutions, including limitations on  the availability 
of  financial products to the market or in the expansion of  their activities .’̂ 1 [emphasis 
added]

1058. Th e lim itat ions abo ve could  b e imposed  b y the Mini ste r o f F inance  in tho se situ atio ns in 
which  the Sta te offered suppor t in o ne  o f  ihc fo rms spe cifi ed in Sect ion  4(  1 )( a) o f the law: 
(i) the gra nting  o f gov ernment loa ns to financial inst itut ions; (ii)  the gra nting of 
governm ent  gua ran tees for loans an d/or  for the issue  o f b onds; and  (iii ) the provision o f 
cap ital  in retu rn for equ iva len t pa rticip ation  in the owner ship structure  o f the financia l 
inst itut ion .

1059. The Tribun al agrees  tha t these pro vis ion s dep art from gen era lly  acc ept ed corporate  
gov ernanc e princi ple s, which  align  equ ity par tic ipa tion with governa nce rights. 
Never the less, the T ribuna l does not  c on sid er  that this  Jack o f  alignm ent  is in and of its elf 
suf fici ent  to sup port a Finding tha t the pro vis ions serv ed no leg itim ate  purpose. The 
Tribunal  bea rs in mind that  the very premise for the app lica tion o f the  Manag ement  of 
Financ ial Cr ises Law w as the ex istence o f a finan cial  cris is, during wl ch the liqu idit y o r 
solven cy pro blems  o f a bank thr eaten ed to  p rovoke  “syst em ic dis turban ces  in the f inancial

',42  Republic ofC yp rus Law No 200(I) /20 11 (Management o fF ina nc ial  Crises), 30 December 20 11 (Exb ibi l C-0045). 
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system” (Section 3 of  the law). The Tribunal accepts that the exceptional considerations 
extant during a financial crisis, which mandate the protection of the banking system as a 
whole, o f depositors and taxpayers, may justify the temporary imposition of  extraordinary 
measures that could permit the State to intervene in order to safeguard these interests.

1060. In any event, the Tribunal notes that Claimants did not consider these limitations to be a 
strong deterrent for private investment. Indeed, Laiki’s 22 November 2011 recapitalization 
proposal was based on the provisions of  this law, then in draft form.

1061. The Tribunal further finds that the Management of  Financial Crises Law was not 
discriminatory. Its enactment ensured the participation of a number of stakeholders, 
including the banks potentially affected by Section 7. There is no question that the 
provisions o f the law were of  general applicability.

1062. For these reasons, the Tribunal finds that the Management of  Financial Crises Law was a 
non-discriminatory measure taken in good faith.

1063. The Underwriting Decree. After carefully examining the record and the Parties’ 
submissions, the Tribunal finds that there is no compelling evidence that Respondent erred 
or acted otherwise improperly by enacting the Underwriting Decree.943 To the contrary, 
the Tribunal holds that the Underwriting Decree was a non-discriminatory measure, taken 
in good faith, which -  despite its limitations and flaws -  permitted Laiki to survive.

1064. First, the Tribunal is of  the view that the Underwriting Decree served a legitimate purpose: 
Laiki was recapitalized and, as a result, could continue operating as a going concern.

1065. In this respect, the Tribunal reiterates that the Treaty does not impose upon the Contracting 
Parties any obligation to inject funds into banks in financial difficulty. It is up to the 
Contracting Parties to decide how to allocate the limited budgetary resources at their 
disposal and whether they should be directed towards supporting banks or towards other 
economic or social sectors. Such a decision is inherently political in nature and cannot be 
second-guessed by a tribunal constituted under  an investment treaty.

1066. It is also important to note that Respondent’s intervention to recapitalize Laiki followed 
from the Bank’s application to this effect. The recapitalization, with its attendant reduction 
of Claimants’ shareholding and the subsequent changes in management, was not a 
unilateral intervention by the Cypriot Government intended to oust Claimants from their 
investment. The recapitalization was prompted by the very difficult financial condition of 
the Bank, when the injection o f private funds had proved to be impossible. Moreover, the

943 Saluka v. Czech Republic, at 273.
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recapitalization was intended to avoid the profound effects die failure of  one of Cyprus’ 
two systemic banks would have had on its economy.

1067. Further, Laiki’s recapitalization permitted the Bank to continue operating as a going 
concern. Due to the perspective of the forthcoming recapitalization, Laiki’s auditors could 
certify its financial statements for 2011 and not include a reservation with regard to the 
viability o f the Bank. The prospect  of  State support for the recapitalization also permitted 
the CBC to certify to the ECB that Laiki was viable and thus ensure that it could continue 
to benefit from ELA. Moreover, Laiki’s recapitalization protected the interests of 
depositors and taxpayers, as it prevented the activation of  the Deposit Guarantee Fund, 
with the attendant loss in deposits and taxpayer money. The Tribunal is persuaded that, had 
the recapitalization not been accomplished in June 2012, Laiki would have been confronted 
with massive deposit flight that could have threatened its ability to continue benefiting 
from ELA. Without the support o f ELA, it would have been very likely that Laiki would 
have failed.

1068. The Tribunal is not persuaded that the ultimate insufficiency of the funds injected into Laiki 
affects the conclusion that the Underwriting Decree served a legitimate purpose. The funds 
provided by the Cypriot Government reflected the amount that the Bank itsel f had 
estimated as necessary in order to ensure compliance with the minimum CT1 ratio of  9% 
recommended by the EBA. In any event, when it became clear that Laiki would need a 
second recapitalization, Cyprus attempted to secure funds from the EFSF for this purpose.

1069. Second, the Tribunal does not share Claimants’ view that the Underwriting Decree 
evidences the intent o f the Cypriot Government to deter private investment and obtain 
control over Laiki. To the contrary, the record shows that Respondent acted in good faith 
when it recapitalized the Bank.

1070. The Tribunal has already established above that any delay by the Cypriot Government in 
clarifying the terms o f its support for Laiki was not due to a supposed intent to discourage 
private investment. Instead, this delay was due to Laiki having submitted its request for 
State assistance relatively late, after having first attempted -  unsuccessfully -  to secure 
private investment. In addition, the Tribunal found that, while the Cypriot Government 
committed to support the Bank, it was only interested to do so as a measure o f last resort, 
after the Bank had first sought private funds.

1071. The Tribunal is not persuaded that there was any change in Respondent’s point of view at 
the time o f issuing the Underwriting Decree,
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1072. In this respec t, the  Tribunal does not conside r tha t the sta tem ent o f Pres ide nt Chris tof ias  
during t he  Cabine t m eet ing  o f  17 M ay 2012 support s Cl aiman ts’ th eory  o f an overa rch ing  
plan to na tionalize the Ban k. In effect , Pre sident  C hristof ias  d ecla red:

“Before closing the matter I want to say regarding the three persons that we  will appoint 
that 1 wish and hope that are f sic j not representatives o f the banking capital that supposedly 
know these issues. They must be economists, they must be persons that understand these 
issues, but also persons devoted to the Government and not to the banking capital. We 
should pay attention to that when examining names.”1’4'’ [emphasis added]

1073. It is cle ar from  this intervent ion  tha t Pre sident  Chris tof ias  was  ref err ing  to the three 
members  o f La ik i’s Boa rd o f Dir ect ors  th at the Mini ste r o f Fin anc e w as ent itled to appoin t 
un de r the then dra ft Un derwrit ing  De cre e.945 Indeed , on 17 May 201 2, the Cypriot 
Go ver nm ent  had  not  been cal led  to purch ase  the unsubscribed sha res  o f La iki ’s o ffer ing . 
Sub jec t to its ana lys is with respec t to the c orp ora te governa nce term s in the U nderw riti ng  
Decree, the  Tribunal  is o f t he view tha t the Cy pri ot Governm ent was  ent itled to app oin t 
perso ns o f  trust  on  La ik i’s Boa rd, who cou ld effecti ve ly  safeguard that the inte res ts o f 
depositors  and  tax payers wo uld  not  be eschew ed by a Board  po ten tia lly  under privat e 
con trol .

1074. Further , the Tr ibu nal is n ot persu aded that  the minutes  o f  the  17 M ay 2012 meeting o f the 
Parlia me nta ry Co mm itte e o n Fin anc ial and  B udgetary A ffa irs  r eveal tha t Respo nde nt was 
inte nt on d ete rring  p rivate  inv est me nt into  La iki .94 6 In the  T rib un al’s vie w,  these minutes 
sup port the opposite con clu sion -  tha t there was an initi al relu ctance  on the part of 
Par liament to support  the Bank, tha t Par liament wa s eventua lly  persu aded to sup port to 
Bank in ord er to avoid  sy stemic risks  and  that both Parlia me nt and the M ini stry o f Finance 
consider ed (righ tly  or  wro ngly)  tha t the chosen rec apita lization  framework ensured  that  
the re w ould be pr iva te par tic ipa tion in L aik i’s r ecapita lization  an d the S ta te’s in volvement 
would  be min imized.

1075. In this respec t:

“CHAIRMAN: [... ] Why this specific bank should be supported at this stage, what arc the 
side-c fleets if it is not supported and what arc these specific economic facts we have before 
us which are also important as regards our  own decisions.
[... ]
MINISTER OF FINANCE: [,. ,] What is the consequence if  we do not proceed with such 
issue? It shall possibly mean -  and this can be confirmed also by the people o f Laiki Bank

944 Extract from the Minu les o f the Meeting o f the Counci l o f Min iste rs, 17 Ma y 2012 (E xh ib it C-0611).
945 Subsequently, the draf t was amended so thal the M in ister  o f Finance could appo int five  members o f Laik i’ s Board 
(Section 11(1) o f the Un de rwrit ing  Decree).

46 Minules o f the Meetin g o f  the Parliamentary Committee  on Financial and Budge tary Af fa irs , regard ing the B ill  o f 
Law "Th e Management o f Financia l Crises (A me nding ) (No. 2) Law o f 2012",  17 May 2012 ( Ex hibi t C-0363)
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-  that since they arc not in a position to proceed wi th the specific plan and given that 
nothing else specific is being planned w hich would assist the recapitalisation o f the bank, 
then possibly, a statement by the specif ic bank that they cannot satisfy the cond ition  o f 
recapi talisation w il l be submitted [. .. ] and the Central Bank o f Cyprus thereafter shall 
apply  to the Ministr y o f Finance in order  to move for the recapi talisation o f the bank 
pursuant to the law.
Given that the state is unable, at this stage, to find these resources fo r the recapitalisation, 
what w il l happen is that, very soon, the state shall be called to start negotiations wi th ihc
European authorities, the EFSF, in o rder to secure the relevant amount, something which 
w il l lead, almost certainly, to the accession o f Cyprus to the support mechanism wi th all 
negative conditions and implications which may exis t upon the state.

Going towards this direction and the proposal wh ich is before you, apart f rom  the fact 
that the capabi lity and possibi lity is created that some money would be secured from
investors, exist ing investors and/or  new investors w hich shall reduce the state’s exposure
from  €1.8 bi llion  to a smaller number, it gives the potential to the state to  proceed w ith
some investigat ing e fforts w hich arc being made now in order to secure financing from a
third countrvJ ,. .!
REPRESENTATIVE OF THE  C EN TR AL  B ANK OF CYPRUS; [. .. ] [T]he underwriting 
o f this plan shall give the potentia l to more investors to participate in the issue, therefore, 
in essence, in case where the state would  have to intervene and the Cypr iot taxpayer would
be burdened, the account for the Cypr iot  taxpayer shall be lower , precisely because there 
is the assurance o f the underwrit ing by the statc.
Wc should also emphasize that La iki Bank is the second largest bank in Cyprus and has 
systemic importance. This  means that any problems which the bank may have, i f  not 
recapitalized, w ill  create systemic risks for all the system with very negative consequences 
for the entire Cyp riot  economy. An  example which we could  give is that, i f  we need to 
compensate the depositors, on the basis o f the Deposit Guarantee Fund and the relevant 
regulations o f the European Union which  we also apply, the depositors should be 
compensated up to €100,000 maximum for each deposit they hold. In such case, with  the 
latest data we have, we should pay -  essentially, the state -  over €7.5 b ill ion in order to 
compensate the depositors.”  947 [emphasis added]

1076. As further support for their contention that Respondent was intent on sabotaging the Bank's 
efforts to find private investors, Claimants refer to a statement made by Mr. Sarris, the 
Non-Executive Chairman o f the Board o f Laiki. The Tribunal however is not persuaded 
that this was the  essence of Mr. Sarr is’ statement;

“ We have indicat ions from investors that i f  [there is] some k ind  o f support from the state 
and indeed other additional things which could  possib ly strengthen the interest from 
investors. ... in this way the possible provis ion o f assistance by the state is decreased. [ .. .]  
[W]e believe that the proposal before you is a proposal which  gives us at least, a chance to 
raise capital from the private sector and also it is done in a manner which shall protect two 
elements, the stabili ty o f the financial system which we should not forget  because we 
believe that La ik i’ s fate is connected also with the fates o f the other banks in Cyprus. And 
the second one, to the extent possible, whereas the shareholder is most stric tly  punished.

*4 , /t/„pp . 11-13, 15,16.
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the depos itor is protected, as well as the taxpayer who is also a citizen of  the Republic of 
Cyprus.” 948 [emphasis added]

1077. Mr. Sams ’ statement with  respect to the Underwriting Decree’s effect on shareholders is 
questionable at best. However, the Tribunal considers that it is unlikely that Mr. Sarris, in 
the same breath, attempted to maximize private investor participation (“strengthen the 
interest from investors”, “gives us ... a chance to raise capital from the private sector”) 
while at the same time attempting to punish those same investors. The only reasonable 
conclusion that the Tribunal can draw from this statement is that Mr. Sarris meant to 
reassure disquieted members o f Parliament that the State would not be asked to support the 
Bank with a substantial amount without obtaining in return some control over the  Bank so 
that it could protect the depositors and taxpayers, i f needed.

1078. Whatever the meaning of  Mr. Sarris’ statement may have been, the Tribunal does not 
consider  it to be dispositive. Indeed, Mr. Sarris was not speaking as a Government agent, 
but as a representative of  Laiki, a private entity. The Tribunal has concluded at Section 
VII.C above that the acts of Laiki’s management during the period December 2011 to June 
2012 are not attributable to Respondent. Further, the minutes of this session do not record 
officials o f Cyprus taking a similar stance.

1079. The Tribunal therefore concludes that the record does not support Claimants’ position that, 
through the Underwriting Decree, Respondent intended to deter private investment in 
Laiki.

1080. Third, the Tribunal finds that the adoption o f the Underwriting Decree ensured Cla imants’ 
due process rights. Indeed, the Tribunal has already established that Laiki was consulted in 
the drafting process o f the Underwriting Decree. In addition, Laiki’s input was reflected in 
the final draft o f the Underwriting Decree.

1081. In this respect, Laiki’s Discussion Paper envisaged the following funding options for the 
State in the eventuality that no s ignificant interest would be expressed by existing or new 
shareholders: (i) the Government would apply to the EFSF in order to obtain the necessary 
funds; (ii) the Government would obtain a bilateral loan from a “friendly country” at 
reasonable rates below market; and (iii) the Government would issue a bond to Laiki in 
exchange for common equity/CoCos. With respect to the latter option, Laiki expressed the 
view that, because the bonds would not provide liquidity, it would be more appropriate for 
the Government to receive  CoCos rather than common equity. Laiki accepted that if the 
State injected funds in exchange for common equity, this meant that the State would obtain

948 Id , pp. 32, 33.
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a 70% + stake  in the Bank and  pr iva te sha reh old ers  wo uld  be “effe cti ve ly almost ‘wiped-  
ou t” ’.949

1082. The reco rd establ ishes tha t the  Cyp rio t Govern ment attempte d to  se cure a loan from  China 
and/o r Rus sia  both in th e att em pt  to finance Sta te expen ses  and  to recapi tali ze the Bank. 
However , these attempt s failed in June 201 2 a nd Cy pru s sou ght EFSF  funding.950

1083. Fur ther, t he  Tribuna l finds that  L aiki ’s 2 May 201 2 proposal to the  M inistry o f Fi na nce951 
(wi th the clari fications sent  on  12 May 20 12 )<j11 wa s ref lec ted  in  the Underwri ting Dec ree . 
In effect , La iki ’s proposal envis aged  that the siz e o f t he righ ts issu e would  be EUR 1.8 
bil lion and  the Sta te wou ld fully under wr ite  it. In ord er to inc en tiv ize  pr iva te par tici pat ion  
in the share  issue, Laiki  pro posed  tha t the Go vernm ent offer  incent ives in the form  o f  
warrants  to exi stin g s hareho lde rs and p art icipat ing  investors  an d, pos sib ly,  a  put optio n.

1084. Wh ile  io the
dem and  o f the  European Co mmiss ion’s Direc tora te Genera)  for C om petit ion ,953 at  L aiki ’s 
reques t, R espondent did  include the  share  wa rrants  and reduce d t he  pr ice  fo r their  exe rci se 
from 12% ann ual ly to 9%. Re spondent also  low ered  the fee for  the underwritin g from  3% 
o f  the total  a mo unt o f  the issue to 2% .954

1085. Fou rth,  th e T ribunal finds that the  Underw riti ng  De cre e was not  a discriminat ory  measu re. 
At  the time o f  its issuance, Laiki was  the only Cy pri ot bank  tha t had asked for  Sta te 
ass ista nce . In M arch  2012 , the BoC succes sfu lly  comp leted a  ca pit al increase o f EUR 160 
mil lion  and a EU R 432 mi llio n volun tary convers ion  o f Co nvert ibl e Enhan ced  Capital 
Sec uri ties  into ord inary sha res.  Th e BoC  o nly  applied for  S tate  s upport on 29 June  2 012 , 
alm ost  two months af ter  the U nderw rit ing  De cree was issued .955  On  thi s ba sis,  the  Tribun al 
con siders  that , if  any  dis crimination wer e to have occurre d, it could only have been 
establ ished thro ugh  a pre ferent ial  treatm ent  accor ded  to the BoC  sub seq uen t to La iki ’s 
recapi tali zat ion . The U nderw riti ng Decree w as not  as a result  di scr imina tory. In any  eve nt,

Email Paper,
“ Recapita lising  Mar fin  Popular Bank' The Prospective Role o f the Cyprus Government. 5 March 2012 (Exh ibi t C- 
0788).
1,50 See, Letter from  the CBC (P. Dcmclnadcs) to the ECB (M . Drag lu), 15 June 2012 (Exh ib it C-0375): J. Wilson , F>. 
Dombey. P. Spiegel, “ Cyprus requests Eurozone bai lout” , Fin an cia l Times, 25 June 2012 (Ex hib it C-0379).
951 Letter from  L aiki  ( C S ty lia  ni to the CBC (P. Dcmctriades), 8 Ma y 2012 (Ex hibit  R-0476).
952 Email from  L aiki  M in is try  o f Finance I^ ^ ^ ^ ^ ^ H d ta c h in g  Underw riting Proposal to the
Repub lic o f Cyprus, 12 May 2012 (Exhib it R-0478).______________________________________________________

954 Email from  La iki  A H H H ^ H t o  Min is try  o f F in a n c c ^ ^ ^ ^ ^ ^ ^ ) a t  5:56, 15 May 2012 (Exh ibi t R-0479); 
Email from L . a i k i M i n i s t r y  o f F in a n e c ^ ^ H ^ ^ B a t  7:25, 15 Ma y 2012 (E xh ibi t R-0480).
955 Letter from the BoC ^ ^ ^ ^ ^ ^ B 0  the CBC (P. Demetrindes), 29 June 2012 (E xhib it  R -04 94).
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the Tribunal has found at Sections X.C.7 and XII.C below that the BoC was not treated 
more favorably  than Laiki.

1086. For all these reasons, the Tribunal finds that the recapitalization framework chosen by 
Respondent for Laiki was a non-discriminatory measure taken in good faith.

(iv) A proportional measure

1087. Finally, the Tribunal holds that the recapitalization framework chosen by Respondent 
complied with the requirement o f proportionality.

1088. The Management of  Financial Crises Law. On a preliminary basis, the Tribunal notes that 
this discussion appears to no longer be of interest to Claimants, as in their recent 
submissions, they have focused their pleadings on the Underwriting Decree. Nevertheless, 
the Tribunal considers that the adoption o f the Management of  Financial Crises Law was 
a proportionate measure which gave Respondent the tools to intervene in order to support 
distressed banks and avoid systemic risks to its banking  system and economy.

1089. The Tribunal finds that the limitations imposed on shareholders’ rights through Section 7 
of  the law were limited in scope, as they only applied in circumstances where State 
intervention was accomplished through one of  the following means: (i) the granting of  
government loans to financial institutions; (ii) the granting o f government guarantees for 
loans and/or for the issue of bonds, and (iii) the provision of capital in return for equivalent 
participation in the ownership structure o f the financial institution. The Tribunal is of  the 
view that the limitations provided for in Section 7 were meant to ensure that, subsequent 
to the Sta te’s financial intervention in a troubled bank, the bank at issue did not abuse the 
support given and pursue policies that contravened the interests of  depositors and 
taxpayers.

1090. When weighed against the public interest sought to be protected, i.e., the safety and 
soundness o f the financial system, the Tribunal considers that the limitations imposed by 
means of  Section 7 of the law were not excessive, so as to effectively deter private 
investment. Indeed, the evidence suggests that the law did not impede investor interest. 
Claimants’ 22 November 2011 recapitalization plan expressly requested the application of  
the law, then in draft form, to Laiki’s recapitalization. The BoC successfully recapitalized 
in March 2012 while the law was in force. Laiki’s efforts to identify a strategic investor in 
February-May 2012 did not reveal that potential investors were discouraged due to the 
provisions o f the law, but due to the Bank’s exposure to Greece.

1091. The Underwriting Decree. Claimants argue that the corporate governance provisions 
included in the Underwriting Decree imposed disproportionate limitations on their
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investment and deterred the participation of  private investors in Laiki’s recapitalization. 
Respondent counters that, at the time the Underwriting Decree was issued, it was virtually 
a guaranteed fact that the State would become the majority shareholder of  the Bank due to 
the lack of investor interest and, as a result, the limitations did not materialize.

1092. For the reasons that will  be outlined in the paragraphs below, the Tribunal considers that 
the corporate governance provisions included in the Underwriting Decree, despite not 
being in conformity with international best practices, nevertheless do not fall foul o f the 
Treaty on grounds o f proportionality. While the governance provisions may have played a 
role in discouraging private investment, the Tribunal is not persuaded that it was those 
provisions alone that led to the weak interest in the Bank from the private sector. The 
Tribunal recalls that, at the time of the issuance of the Underwriting Decree, Laiki was in 
a precarious financial condition and had unsuccessfully attempted to attract strategic 
investors. Such investment  was not forthcoming mainly due to the Bank’s heavy exposure 
to Greece. The Underwriting Decree was issued following Laiki’s application for State 
support and was intended to permit the Bank to continue operating as a going concern. The 
recapitalization thus avoided a disorderly collapse of  the Bank and disastrous effects on the 
Cypriot economy. Further, and in any event, the evidence in the record docs not support 
Claimants’ contention that the attraction of  private investment would have somehow 
avoided the dilution o f their shareholding. To the contrary, it is much more likely that, due 
to the substantial amount of  capital needed to recapitalize the Bank, any strategic private 
investor would have demanded to obtain control. Thus, the Tribunal finds that, on balance, 
while the Underwriting Decree was far from perfect, it did not place an excessive burden 
on Claimants whilst attempting to secure the Bank’s survival and the safety and soundness 
of  the Cypriot financial system and economy at large.

1093. The Tribunal will explain these findings in more detail in the paragraphs below.

1094. At the outset, the Tribunal considers that it is important to establish a point of  reference for 
its analysis under the proportionality rubric. Indeed, what is relevant is whether the 
corporate governance provisions included in the Underwriting Decree imposed an 
excessive burden on Claimants’ investment, as that investment existed on 18 May 2012. 
This includes an analysis into whether Claimants’ rights to exercise their pre-emption 
l ights in order to maintain their equity stake in the Bank were excessively burdened by the 
corporaie governance provisions in the Underwriting Decree. The proportionality analysis 
may not rest upon the potential effects o f the corporate governance provisions on potential 
private investors that would have injected funds into Laiki. Even assuming those 
investments were a certainty, they are not protected under the Treaty.

1095. In its assessment of  whether the challenged measures imposed a disproportionate, 
excessive burden on Claimants, the Tribunal has weighed the competing interests a t stake.
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1096. On the one hand, the Tribunal considers that Cyprus had a legitimate interest to attach 
certain conditions to the support it provided to the Bank. Considering that Respondent 
underwrote the entirety of  Laiki’s share issue, and that it assumed the risk of  having to 
subscribe the full amount o f EUR 1.8 billion, Cyprus could legitimately demand that some 
restrictions be placed on the Bank so as to protect the interest of  taxpayers and the stability 
of  the financial sector. The Tribunal considers that this interest is reflected in the final two 
sentences of  Section 11 of  the Underwriting Decree:

“Provided that the Ministry, upon consultation with the Central Bank, has the right to 
impose stricter tenns o f conduct for purposes of  implementing the Restructuring  Plan and 
enforcing the Law and the current Decree.” ^

Provided further that, the power o f the Minister to set terms and condit ions arise directly 
from the provisions of  the Law and cease to be valid upon repurchase of  the bank of  the 
new shares acquired by the Republic  or sold to third parties .”’^  [emphasis added]

1097. The minutes o f the Parliamentary Committee on Financial and Budgetary Affair s’ session 
of  17 May 2012 also show that Respondent was concerned that the Bank would misuse the 
assistance given and/or take decisions against the interests of  taxpayers. This concern also 
applied to the time period between the issuance of  the  Underwriting Decree and the 
recapitalization:

“REPRESENTATIVE OF THE MINISTRY OF FINANCE: [.. .] In that period, the three 
directors to be appointed by the government shall have the right to veto all the decisions of 
the Board of Directors therefore any actions o f the board which are against the interests of  
the taxpayer and o f the need to safeguard the financial stability in the Cypriot economy, 
may be deterred .”958

1098. On the other hand, Claimants had a legitimate interest that their shareholding should 
continue to entitle them to par ticipate in the decision-making processes of  the Bank in a 
proportion that reflected, though perhaps not necessarily mirrored, their equity 
contribution.

1099. In reaching its finding that the limitations included in Section 11 of  the Underwriting 
Decree did not impose an excessive burden on Cla imants’ investment, the Tribunal has 
considered the extent of  the burden imposed, as well as the circumstances extant on 18 
May 2012. The Tribunal has also accepted Ms. Bertin’s testimony that the Underwriting

956 The Tr ibu nal notes that in ihe Greek version o f the text the symbol used at the end o f Ibis sentence is not
957 Republic o f  Cyprus, Decree 182/2012 (Management o f Financial Crises Law s o f 2011 to (No 2) 2012), 18 May 
2012 www.ccn tralbank.gov.cv (Exh ib it CL-0146).
958 Minutes o f the Meeting o f the Parl iamentary Comm ittee  on Financial and Budgetary Affa irs , regarding the B ill  o f 
Law “ The Management o f Financial Crises (Amending) (No . 2) L aw o f 2012” ,' 17 Ma y 2012, p. 42 (E xh ib it C-0363).

269



Decree did not reflect international best practice and has taken due note of  her testimony 
below:

“MR PRICE: Are you aware of  any other  country which has adopted such a decree will, 
similar governance provisions that, in your view, are not friendly to investors?
A. Just to be sure 1 understand the question, you are asking me whether 1 ant aware of  
another situation where a country adopted a similarly investor-unfriendly decree?
MR PRICE: Correct.
A. I ’m not aware o f [sic],”W9

1100. In determining the extent o f the burden imposed on Claimants’ investment by Section 11 
of  the Underwriting Decree, the Tribunal observes that there were two types o f limitations 
involved:

“ 11.(1) The Minister with the concurring opinion of  (he Central Bank and the Committee 
on Financial and Budgetary Affairs of  the House of  Representatives appoints from the date 
of  publication of  this Decree, up to five members on the Board o f Directors o f the bank.

(2) With the concurring opinion of  at  least two of  the five members of  the Board of  
Directors, appointed by the Minister, a right of  veto is exercisable with respect to all 
decisions o f the Board of  Directors.

(3) Upon the acquisition of  the new shares by the Republic, the Minister with the 
concurring opinion of  the Central iank  and the Parliamentary Committee on Financial 
Affairs of  the House of  Representatives, may appoint the majority on the Board of  
Directors, irrespective of  the amount of  the Republic’s participation in the ownership 
structure o f the bank.

[... ]

(6) No decision o f the General Meeting of the shareholders of  the bank is enforced without 
the appioval of  the Minister?''1

1101. First, as of  the date of the publication of the Underwriting Decree, the Minister of  Finance 
was entitled to appoint five members on Laiki’s Board, two o f whom could exercise a right 
of  veto over any decision o f the Board. Second, i f the State were to acquire shares in the 
Bank, the State would be entitled to appoint the majority of  the members o f Laiki’s Board 
and to effectively veto decis ions o f the General Meeting of  Shareholders.

1102. The Tribunal agrees with Claimants that the powers granted to the Cypriot Government 
were substantia] and unusual in terms of  the burden imposed on existing shareholders. 
However, these powers were limited in time.

1.59 Tr. , Day 3, 99: 4-12,
1.60 Republic ofCyp ru s,  Decree 182Æ012 (Management o f Financial Crises Laws o f 2011 to (No 2) 2012), IS May 
2012 ww w.cenlra lbank. iiov .cv (Exh ibi t CL-0146).
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1103. In particular, the powers granted to Respondent regardless of  the subscription of  shares 
lasted from 18 May 2012 until 30 June 2012, i.e., less than two months.

1104. The Tribunal also finds that the powers given to Respondent in consideration of  the 
subscription of  shares were likewise limited: they lasted until the State’s exit from the 
shareholding.

1105. At the hearing, substantial attention was devoted to determining whether there was an end- 
date to the terms and conditions set out in Section 11. In particular, the Parties focused their 
attention on the final sentences of  Section 11 :

“(13) The bank undertakes any cost that may arise from the involvement of  the Republic 
in the underwriting of  the whole pre-emption rights issue of  the bank or from the 
subsequent participation of  the Republic in the ownership s tructure of  the Bank:

Provided that the Ministry, upon consulta tion with the Central Bank, has 
the right to impose stricter terms of  conduct for purposes o f implementing 
the Restructuring Plan and enforcing the Law and the current Decree”

Provided further that, the power of the Minister to set terms and conditions 
arise [sic] directly from the provisions of  the Law and cease to be val id 
upon repurchase of the bank o f the new shares acquired by the Republic 
or sold to third parties.” % l

1106. The Tribunal cannot accept Claimants’ position that the two provisos  at the end o f Section 
11 are connected with, and qualify only, paragraph (13). It appears to the Tribunal that the 
final sentences refer  to restrictions imposed on the Bank’s business (“the right to impose 
stricter terms o f conduct”), whereas paragraph (13) docs not address such conduct in any 
way, but simply answers the question of  who bears the costs arising out of the underwriting 
or of  the Government’s participation in the Bank’s ownership. Further, the Tribunal 
considers that the final two sentences of  Section 11 are two sides of  the same coin: the first 
sentence empowered the Ministry of  Finance to impose stricter measures  so as to ensure 
compliance with the Bank’s Restructuring Plan; the second sentence provided that the 
Minis ter’s powers under Section 11 ended automatically (“the power of  the Minister ... 
cease [sic] to be valid upon repurchase”) when the State exited the Bank.

1107. The Tribunal therefore finds that the corporate governance provisions in Section 11 of  the 
Underwriting Decree, while affording the Government substantial powers, were not 
unlimited in time. Instead, they ended upon the State’s exit from the Bank.
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1108. Turning now to the circumstances  present at the moment of  the enactment of  the 
Underwriting Decree, the Tribunal reiterates its finding that, as o f 18 May 2012, Laiki was 
in a precarious financial condition and had not succeeded in attracting private investment 
due to the extent o f its exposure to Greece.

1109. Laiki’s Discussion Paper, dated 5 March 2012 and relied upon by Claimants, explicitly 
envisaged that, even if a strategic investor were to be found, that investor would be 
reluctant to commit significant funds due to the uncertainty surrounding Greece and the 
Bank’s Greek portfolio. Moreover, the Discussion Paper expressly mentioned that existing 
investors would probably not commit funds into the recapitalization if  no strategic investor 
could be identified. In this scenario, Laiki estimated that the State would end up with a 
shareholding in the Bank exceeding 70%,962

1110. Subsequent correspondence between Laiki, the Ministry of Finance and the CBC, internal 
Laiki emails, as well as correspondence with potential investors revealed that, as the 
deadline for the Bank’s recapitalization approached, the likelihood of  finding a strategic 
investor diminished. The 22 April 2012 internal Laiki email reporting on meetings with 
potential investors in London is further evidence that there was a strong reluctance in the 
market to invest in a Bank so heavily exposed to Greece:

**3. They ALL stated t hat the problem is Greece and the un cer tain ty that it creates for them. 
The y were very blunt in saying that The y f sic J would not touch anything  with  such a 
sign ificant exposure in Greece, UNLESS, somcihing  is done with our operat ions there. T he 
issue of ring  fenc ing was raised and discussed as a possible solut ion along with othe r 
measures.

4. It is my conv iction, follo wing these meet ings, that money  can be raised if  we have  an 
investment  proposal for these investors that addre sses fully  the following  (I) [sic] prop er 
government parti cipa tion  (non -diluuve,  guarantee, first loss)  that they can evaluate, (it) 
proper  and bulle t proo f ring fencing of G reece (iii) that no furth er capital needs will be 
requi red in the very near future. The y ALL  said That [sic] they  would conside r such  a 
proposal once  ava ilab le.” '*”

1111. The Tribunal agrees with Professors Landau and Mctrick, and notes that Claimants also 
appear to acknowledge, that the conditions demanded by the prospective investors before 
committing funds (non-di lutivc, guarantee, first loss government participation) were too 
onerous for the State to be deemed reasonable.9154

Email li
"Recapi talising Marfin Popular Bank. The Prospective  Role o f the Cyprus Government, 5 March 2012 (Exhibit C- 
0788). ___________________________
#  Email April 2012 (Exhibit C-0666).
"f"1 C-PIIS, al 85 (e); Meirtck-Landau Second Expert Report, al 174-177.
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1112. The challenge  to find  pr iva te inv estors  was comp ounded  when,  fol low ing  the Gre ek 
leg isla tive  ele ctions in Ma y 2012 , no parliam entary ma jor ity  cou ld be form ed and the  
marke ts were  conce rne d th at G ree ce  may not ac cep t the cond itio na lity  prog ram  agr eed with 
the  Troika,  d efa ult  on its ob lig ations and  exit the  E uro zon e. La iki ’s 11 May  20 12 letter to 
the  CBC rec orded manag em en t’s fea r that , due  to the  situ ation  in Greece,  the risk  o f a 
“p oss ible ma ss ban k run  from d ep os ito rs”  sh ould be ta ck led .965

1113. The m inu tes  o f the Parlia me nta ry C om mi ttee o n Financ ial and  Budgeta ry Af fai rs’ s ess ion  
o f 17 Ma y 2012  re cord the CE O of Laiki,  Mr. Sty lianid es,  make  the  foll ow ing  decl ara tion:

“A. KYPRIANOU:
You arc bankers. Have you made an estimate o f how much would the private investment 
be? Out o f the €1.8 billion based on your specific proposal. I am sure that you have talked 
with investors, with sta tes etc. Tell us, what is your estimate o f what the investment of  the 
private sector will be?

[•••]

CHIEF EXECUTIVE OFFICER LAIKI BANK GROUP:
I shall tell you some very rough estimates. With the existing current facts, we do not 
estimate that this will be over 50%. This is the only thing I can tell you. [... ]
Mr. Chairman, I would like to say something. 1 did not say ‘50%’. ‘Under no circumstances 
it is over 50%’. Therefore , if  you want me to be fully covered because I know what 1 am 
saying, it is from 0% up to 50%.”* 6

1114. An oth er rel evant c ircum sta nce p res en t on 18 Ma y 2 012 is that,  up until tha t tim e, exist ing  
share holde rs had  no t fi rmly ind ica ted  that they wante d t o pa rtic ipa te in th e re cap ita lization. 
Th eir  tent ative intere st to av oid  di lut ion  was  recor ded  in L aiki ’s Discussion  Paper , but w ith 
the  cav eat  that funds might  not be  available . Further, the  sam e D iscuss ion  Paper m ent ioned 
tha t exis ting s hareh old ers  wo uld  in all likelih ood  no t invest if  no str ategic  investor wer e to 
be  foun d. In effect , no suc h inv estor e ve r m ate ria lized,  so it is r eas onabl e to infer that , as 
o f 18 May 20 12, it had become  c lea r b oth  to La ik i’s manag ement  a nd to Respondent that  
neither the  ex ist ing  share holde rs,  nor  oth er third-p arty investors  would c om mit t o invest in 
the  Ban k, at least to an extent  tha t would  avo id a situa tion in which  the Sta te obt ained 
ma jor ity  owner ship.

1115. In any  eve nt, even if  priv ate  inv est me nt had bee n found,  Cla ima nts  have not discha rge d 
the ir burde n o f provin g th at this  would hav e av oid ed the  dilution o f the ir shareh old ing . The 
Tribu nal  is o f the  vie w that , to the  con trary, in ligh t o f signif icant fun ds neces sar y to

965 Letter from MPB (C. Stylianides) to CBC (V. Shiarly), 11 May 2012 (Exhibit C-0793).
9i 6 Minutes of  the Meeting o f the Parliamentary Committee on Financial and Budgetary Affa irs, regarding the Bill o f 
Law “The Management of Financial Crises (Amending) (No. 2) Law of  2012”, 17 May 2012, pp. 75, 76 (Exhibit C- 
0363).
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recapi tali ze the Bank, it is unlikely  that  a poten tial  inv estor wou ld have agreed  to a 
sha reh old ing  s tructu re that d id no t a ccu rately  re flect the ir financia l outlay .

1116. It the refore  rem ain s to be de termined  whether, aft er Sta te suppor t was  announced , the 
corpo rate governa nce  pro vis ion s in the Un der wr itin g Dec ree  exc ess ive ly burdened 
Claim an ts'  ex ist ing  c orp ora te gover nan ce righ ts and  det err ed  them from  exerc ising  their 
pre -em ption rig hts  in orde r to avo id dilutio n. Whethe r tho se sam e corporate gov ern anc e 
pro vis ion s det err ed  other, privat e investors , is o f no intere st to this ana lys is. In such  an 
eve ntualit y, C laima nts  wo uld  hav e su ffe red  from  the  sam e di lut ion  and the  sam e limit atio ns 
as in the situat ion  in w hich  n o p rivate  i nvestor s were found

1117. The  T ribuna l conside rs releva nt in this  respe ct that, on 25 Oc tob er 201 [, when Cla ima nts  
wer e conside ring v arious p rop osa ls in ord er to streng then the capit al pos ition o f the  Bank,  
inc lud ing  reca pitalizat ion , Go vernm ent gua ran tees and  the  redemption  o f  assets, the issue 
o f the S ta te’s veto  right emerge d. Indeed , Claima nts ' pro posal env isaged  tha t, i f the Cy priot 
Governm ent were to cover all  or  an y par t o f the  s har e cap ita l increase co rre spondin g to a 
pro portio n hig her than 20%/25% of the sha re cap ita l, the  Government  wo uld  have a

1118. Fur ther , on 22 No vemb er 201 1, in the ir rec apita lization  pro posal under  the Manag ement  
o f  Financial Cr ise s Law, Claim ants sugges ted  tha t Cyp rus  sho uld  a ppoin t the ma jor ity  o f 
the Board  o f Direct ors  i f it obta ined a  share holding  grea ter  than  50% in the s har e capit al of 
the Ban k, or, if  its pa rtic ipa tion interest w as less than 50% , that  it sho uld  ap point  a num ber  
o f d irecto rs tha t was pro portio nate to its inte rest . In the  latt er scenar io, the Sta te would 
ma intain  the righ t o f veto  for important strategic  m att ers .9611

1119. In o ther  wo rds , Cla imants appea red  to acc ept th at, once Sta te funds wer e injected into  the 
Ban k, the Cy pri ot Go vernm ent had  a leg itim ate  inte rest to ensure that  the Bank did  not 
pursu e pol ices  at odd s with the inte res ts o f de positors  and  taxpayers  and could  veto any  
dec isio n to this  e ffec t.

1120. Fur ther, the Tribunal  con siders  tha t the recom mendation o f M iG ’s Exe cut ive  Comm ittee 
tha t the  comp any not exerc ise  its pre -em ption righ ts is notew orthy .969 The Tribunal 
observes  that , wh ile  the appointme nt o f Board  memb ers  by the Minis try  o f Finance is 
mentioned as a  reason not  to com mit f und s, the m ajo rity o f the reason s liste d w ere  entire ly

Lette r f rom  MPB (E. Bouloutas) io the M in ist ry  o f Finance (K. Kazamias), 22 November 2 011 (Exh ibit C-0289). 
hl) Internal Memorandum to M IG  Executive Cammitice

H “ Exercise o f pre-emption  rights in the Share Capital Increase o f Cyprus Popular Bank” , 26 June 2012 
(Exh ibi t C-0381).
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unrelate d to  the  co rpo rat e gove rna nce  provisions in the Un derwrit ing  Decree. I nst ead , MIG 
wa s more c onc ern ed wi th the in evi tab le d ilu tion o f its invest me nt fol low ing  an inject ion  o f 
funds and the uncerta int y o f being  ab le to ma intain  eve n a dilute d sha rehold ing . MIG 
antic ipa ted  that  it wo uld  lose  con trol  over the  Bank def ini tively , as the Go vernm ent was 
pro bab ly going  to be the  n ew  m ajo rity  s hareh old er.  No ex pli cit  mention w as ma de o f the 
Go vernme nt’s veto rig ht wi th respec t to dec isio ns o f the  B oard or o f the  g ene ral  me eting  
o f  the  sh areholders.

1121. An  add itional  cir cums tan ce  tha t is releva nt to the Tr ibu na l’s assess me nt is tha t, to the 
Cypriot Go vernm ent, ensur ing  that the Bank d uly  impleme nted its res tructu ring plan was 
a p rior ity,  as it wou ld have  enhan ced  the l ike lihood o f exi tin g th e B ank  and  o f recupera ting 
tax payer funds.

1122. Fo r all these rea son s, the  Tribun al con siders  that  the Under writin g Decree, wh ile  
conta ining  corpo rate governa nce pro vis ion s that cou ld be perce ive d as harsh on priv ate  
investors , neverthele ss did  not fall foul o f  the T rea ty on gro unds  o f  pro portional ity.

1123. Re spondent’s use  o f an unfun ded  State bon d to recapi tal ize  Laik i docs not  affect  this  
con clusion. The Tr ibu nal is min dfu l o f the EC B’s opinion tha t rec apita lization  thro ugh  
Sta te bonds  r isked be ing  regar ded  b y th e m ark ets  as lackin g c red ibi lity  du e to the  fa ct that  
they di d not p rov ide  banks with liquid ity .97 0 Howe ver,  the Tr ibu nal a lso  not es tha t the ECB 
considered  tha t bank-re solut ion  too ls wo uld  have been mo re app rop ria te for  La iki ’s 
so lve ncy p rob lem s:

“ In v iew  o f the fact that the support measures under the Minis ter ial Decree aim to address
solvency problems at a financial inst itut ion,  the ECB considers that the objectives pursued
by the support measures may be better achieved through bank resolution tools. A fu lly - 
fledged bank resolution regime, comprising tools such as br idge banks, asset separation 
and transfers o f business w ould  of fer  le gal ly sound means o f resolv ing inst itutions on the 
brink  o f insolvency, safeguarding financia l stab ility , wh ilst addressing stakeholder
rights. ” 971 [internal citations omitted] [emphasis added]

1124. Th e Tribunal  fur the r notes  that  the State bond  wa s counted  tow ard s La iki ’s CT1 capi tal 
ratio in ord er to bring the  Ban k into com pliance with the EBA recom mendation. As the 
Tribunal has alr ead y found in the parag rap hs abo ve,  rec apita lization  permitted  Laiki to 
con tinue opera ting as a g oin g con cern . It w as solely  du e to the  p ros pect o f  a Sta te-b acked 
rec apita lization  th at La ik i’s auditors could  c ert ify  its financ ial sta tem ent s for 2011 and  not 
inc lud e a reserv ation  with regard  to the  via bil ity  o f the Bank . Equ ally , the CBC could 
certif y to the ECB tha t Laiki was  viable  and  thus ensure  tha t it cou ld con tinu e to benef it

970 European Central Bank, “Opinion on the recapital isation of  the Cyprus Popu lar Bank”, (CON/2012'50), 2 July  
2012 (Exhibit C-0386).
971 Id.
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from ELA. The Tribunal is persuaded that, i f Laiki had not been recapitalized by the State 
in June 2012, it risked not being able to continue receiving ELA. In the absence o f this 
form of  support, it would have been very likely that Laiki would have failed.

1125. Moreover, the Tribunal has already found that the Treaty does not impose on Cyprus an 
obligation to seek international financial assistance in order to support banks in difficulty. 
Respondent was therefore not held by an obligation to resort to the EFSF in order to inject 
liquidity into the Bank. In any event, Respondent continued to offer liquidity to Laiki in 
the form of  ELA. The Tribunal also notes that, at the time the Underwri ting Decree was 
issued, the bond could have been used to raise liquidity through ECB refinancing 
operations. The bond only became ineligible for ECB refinancing on 25 June 2012, when 
Fitch downgraded Cyprus to “BB+”, outlook negative.1312

1126. For all these reasons, the Tribunal concludes that the Bank’s recapitalization in 2012 was 
not expropriatory.

§

1127. For all the reasons set out in Section IX.C above, the Tribunal finds that Claimants’ 
expropriation claim is without merit.

1128. Before proceeding with a presentation of  the Parties’ arguments with respect to the 
remaining alleged breaches of  the Treaty, the Tribunal observes that, in their Reply, 
Claimants have made the following clarification:

“Cyprus begins this effort by arguing that the events complained of  between 2007 and 2009 
did not violaic the FET standard. The Claimants never argued otherwise, but only identified 
these events as a prologue to contextual ize the treatment that ensued. By October 2011, the 
long pattern o f hostility to Greek ownership o f Laiki was in full view and ultimately led to 
the decimation o f the Claimants’ investments.”” '

1129. The Tribunal understands Claimants’ statement to mean that they are no longer maintaining 
their claims for breach of the Treaty for  any events which occurred during the period 2007- 
2009, and specifically:
(i) Cyprus’ alleged violation of  the FET standard as a result o f its failure to engage in 

dialogue in 2009, which Claimants argued was inconsistent, arbitrary, 
unreasonable, oppressive, not transparent and in bad faith (Memorial, at 412-418);

*l u  Fitch cuts Cyprus to BB+’, Outlook Negat ive’’. Reuters. 25 June 2012 (Exhibit C-0378): J. Cottcrill, “A Cyprus 
liquidity switch”. Financial Times. 26 June  2 012 (Exhibit C-0380).
T9 Reply, ai 90.
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(ii) Cyprus’ alleged violation of  Claimants’ legitimate expectations that the CBC 
governor would be impartial and that there would be checks and balances on 
executive powers within the CBC (Memorial, at 419-427);974

(iii) Cyprus’ alleged violation o f the FET standard as a result o f the CBC’s governor’s 
refusal to permit the transfer  of Laiki’s seat to Greece, which Claimants argued was 
arbitrary and unreasonable (Memorial, at 428);

(iv) Cyprus’ alleged violation of  its obligation under Article 2(2) and Article 3(1), (2) 
of  the Treaty not to treat Claimants less favorably than similar  investors as a result 
of  its decision to block two attempts by Laiki to acquire a stake in BoC and of  its 
passing a law directed at Laiki to disempower Mr. Vgenopoulos  (Memorial, at 542 
(a), (b)).

X. WH ETHE R RESPON DEN T BREA CHED  THE FAIR  AND EQUITAB LE 
TREATM ENT STANDARD

974 With the exception of  the cla im concerning  the dismissal of  key officers, which is maintained.
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C. The Tribunal’s analysis

1210. Article 2 of the Treaty (“Promotion and Protection of Investments”) reads:

“ 1. Each Contracting Party promotes in its territory, investments by investors of  the other 
Contracting Party and admits such investments in accordance with its legislation and its 
policy regarding foreign investments.

2. Investments by investors of  a Contracting Party in the territory o f the other Contracting 
Party shall at all times be accorded fair and equitable treatment and full pro tection and 
security. Each Contracting Party shall ensure that the management, maintenance, use, 
enjoyment or disposal, in its territory, o f investments by investors of the other Contracting 
Party, arc not impeded in any way by unjustifiable or discriminatory measures,

3. A possible change in the form in which the investments have been made docs  not affect 
their substance as investments, provided that such a change docs not contradict the laws, 
regulations and the policy regarding foreign investments of  the relevant Contracting Party.

4. Returns from investments and, in cases o f approved re-investments, the income ensuing 
therefrom enjoy the same pro tection as initial investments.”
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1211. The Par ties  do not  dispute tha t the FET standa rd is bre ached by c onduct tha t is arb itra ry, 
discriminatory, in b ad faith, tha t f ail s to afford  du e pro ces s or to ensure appro pri ate  levels  
o f tr ans parenc y. The Par ties  a lso  agree  tha t som e pro portionali ty inq uiry mu st fac tor  in to 
a tribuna l’s ana lys is under the FE T stan dard.

1212. The Par ties  dis agree  however  on how to appro priat ely  determine pro portio nality . 
Cla imant s pu t forward tha t the Tribunal sho uld  s eek  to determine wh eth er the c hal lenged  
me asu res  were  “ap pro priat ely  ta ilored  t o the p ursuit  o f [a] rationa l pol icy w ith  due  regard 
for the c onseq uences imposed  on inv est ors ” . 1131 Claim ants con sider that  this  req uir es the 
Tribunal  to asc ertain , int er alia , wh eth er the  cha llenged measu re is the least res tric tive  
means  av ailabl e to ach iev e the sta ted  goal  p ursued  by  a State. Respo ndent  takes  e xce ptio n 
to this rea din g o f the FET  standard , arg uin g tha t it is not  sup ported by arbi tral  
jur isp rud ence.  Respo ndent  consider s tha t such a rea ding  of  the FET  sta ndard  would 
transform  the Tr ibun al ’s inqu iry into  a de  novo  re vie w o f the  correctnes s and s uitabi lity  o f 
the  chall enged me asu res , which is impermis sib le. In Re spon dent’s view,  the  Trib una l 
sho uld  re cognize  th at Sta tes  en joy  a  “m arg in o f app rec iat ion ” w hen taking me asu res  in the 
pub lic inte res t, such  as the p rotection o f public  hea lth o r the st abi lity  of  the fin anc ial system 
as a whole .

1213. The T ribuna l does not  conside r it n ecess ary  to dete rmine  whe the r the  theory o f the “ margin 
o f appre cia tio n” , wh ich  was  develop ed in internatio nal  hum an righ ts jur isp rude nc e, is 
equally  appli cab le in inv estor-Sta te arb itra tion. The Tribunal  has alr ead y conclud ed in 
Sec tion  IX.C .2 above, in the conte xt o f its  e xprop ria tion ana lys is, that  it is not  the role o f 
an internatio nal  arb itra l tribuna l to eva lua te the subs tan tive cor rec tness o f e conomic and 
po lic y c hoices ma de by a State. Th is sam e con clusion is e qually v alid  in the c ontex t of an 
FET ana lys is. In the  words  o f th e S.D.  My ers  v. Canada  tribuna l, the FET  standard  does  
not  cre ate  an “open-e nded m and ate  to seco nd-gu ess  governm ent  d ec ision-making ”. 1132 On 
the  facts  o f thi s case, the Trib una l sho uld  not  det erm ine , with the benefit  o f hindsight , 
wh eth er the chall enged me asu res  were the bes t soluti on  that  cou ld have pre served  the 
investo rs’ int ere sts  and  cou ld hav e ach ieved the leg itim ate  policy goal  be ing  pursued . 
Inst ead , the Tr ibu nal will limit  its ana lys is o f the  chall enged me asures’ proport ion ali ty to 
det erm ining  wh ethe r the measu res  “bea[r] a rea sonable  relationship to som e rationa l 
po licy” 1133 and we re appro pri ate ly tail ored so as not  to impose an exc ess ive  b urd en on an 
investo r.

1214. Th e Tribunal  wishes to mak e som e pre lim ina ry rem ark s with respec t to Claim an ts’ 
sub mission that Cypru s bre ach ed the ir leg itim ate  exp ect ations. Claim an ts refer in

1131 Micula v. Romania, at 525 .
' 133 S.D. Myers v. Canada, at 261.
1133 Invesmart v. Czech Republic, at 454,
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par ticula r to: (i) an expecta tion  tha t Cypru s wo uld  con duct its elf  in accordance with the 
prin cip les  o f  imp arti ality, regula rity  and pro portio nal ity ; and (ii) an exp ect ation  tha t Cyprus  
wo uld  follo w the  “rules o f the road ” ag ree d at the Euro zone sum mit.

1215. First,  the  Tribunal is  of  the v iew  tha t the  breach o f an ex pec tati on that  a Sta te w ould cond uct  
its elf  im par tial ly,  regularly and  rea sonably  doe s not rep resent  a sep ara te legal bas is for 
Finding a  b rea ch  o f the FET s tandard. The  FET  s tandard, in and o f itself, es tab lishes such  
an obliga tion . Th ere  is therefore  no need to place this legal  constru ct under the leg itim ate  
expec tat ion s rub ric.

1216. Sec ond , the Tribunal note s th at,  wh ile  C laim ants seek to demonstrate  that t he  “r ule s o f the 
road”  agreed  at the Eurozone  Summ it wer e the  bas is o f  the ir legitim ate  expec tat ion s 
pro tec tab le un de r the Treaty,  Claim ants also  challeng e Cy prus ’ failure to dema nd  bette r 
terms  during the Eurozone Summ it, thus disputing the  ve ry  outcom e o f  th e sum mit, of 
which  the “ru les  o f the road” were one.  Claim ants hav e not adequ ate ly expla ine d this 
contr adictory  stance .

1217. Fo r the rea sons that  w ill be develop ed in the s ubs ect ions below, the Tr ibu nal has  r eached  
the con clu sion t hat  the  record  doe s n ot support  Claiman ts’ claim  that R esp onden t brea ched 
the obl iga tion to accord  thei r i nvestments  f air  and e quitable  treatment.

1. Whether Cyprus’ response to PSI4- breached the FET standard

1218. The T ribuna l has concluded at S ection IX.C.2  a bov e that Cy prus’ handling o fP SI+  and its 
purpor ted  fai lures to seek  to nego tia te an exe mption from  the EBA cap ital  exe rci se or  to  
seek fina ncial ass ista nce  from  the EFSF  wer e not exp ropriatory . The  Tribunal  based this 
findin g on its co nclusion that  Respo nd en t’s con duct w as not arbitrary,  ca pri cio us, un rela ted  
to a ratio nal po lic y or  m ani fes tly  lac kin g in even-hand edn ess . Conse quent ly,  and for the 
sam e re aso ns tha t the Tr ibunal  foun d tha t C yp rus’ re spo nse  to PS1+ was not  expro pri ato ry,  
it no w also finds that  th is c onduct did  n ot breach  the FET s tandard.

2. Whether Cyprus shunned Laiki’s November 2011 recapitalization plan

1219. The Tribuna l has  found  at Sec tion  IX.C.4 abov e that Cyp rus  did n ot fail to engage  with the 
Ba nk ’s N ov em be r 20 11 rec apita lization  plan , but instead  advised  Cla imants o f the step s 
tha t needed  to be followed in orde r to obtain  State sup por t. The  Tribunal  also held  that 
Re spondent’s dem and  for a due  dil ige nce o f t he Bank pr ior  to a gran t o f State  financia l 
sup port was  rea son abl e under the  circums tan ces, as it would  have allow ed Cypru s to 
und ers tan d the  Financial con dit ion  o f  the Bank and  the extent  o f the Financial support
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needed. Further, the Tribunal concluded therein that, contrary to Claimants ’ submission, a 
similar  demand was made following the removals of  Messrs. Vgenopoulos and Bouloutas 
in 2012, and again in 2013, when Cyprus was considering whether to support both Laiki 
and the BoC with funds from the Troika. For these same reasons, the Tribunal concludes 
that Respondent did not breach the FET standard through its handling of Claimants’ 
recapitalization plan.

3. Whether Cyprus failed to quell rumors about Laiki

1220. The Tribunal holds that Respondent did not breach the FET standard on this basis and the 
record does not support Claimants’ contention that the CBC was the source of  rumors 
concerning the Bank’s liquidity and ultimate  viability.

1221. The contemporaneous documents referred to by Claimants in support of  their claim are 
email chains that state as follows:

-  On 30 September 2011, a Laiki employee notified management that two accounts, 
one belonging to a CBC employee and a second to their mother, had been closed 
prior to maturity.1134

-  Sometime prior to 18 October 2011, a CBC employee closed a deposit of  EUR 
270,000 before maturity, stating that they wanted to transfer the amount to the 
BoC’s private banking division. However, that employee continued to maintain 
with Laiki a deposit o f USD 109,000.1135

-  Sometime prior to 26 October 2011, another CBC employee withdrew 
approximately EUR 200,000 and announced an intention to close a deposit o f her 
daughter’s, of EUR 37,000, citing “discussions in her working environment”,1136

1222. In other words, the evidence proffered by Claimants shows that three CBC employees, who 
are unnamed and otherwise unidentified, closed their deposits with Laiki prior to maturity. 
The Tribunal has not been offered any information about these employees, where they 
ranked in the hierarchical structure of  the regulator and what type of  information they had 
access to as a result of  their work with the CBC. The Tribunal cannot conclude from the 
simple fact of  their  employment affiliation that they had access to sensitive financial 
information pertaining to Laiki and made financial decisions on this basis. It is equally 
likely that these three individuals, like other depositors with the Bank, were informed
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through oth er sources  (suc h as the pres s) about La iki ’s dif ficult  financ ial pos ition. The 
cap ital  m arkets  had  al rea dy  factored in the B an k’s precar ious positio n, as evidenc ed by the 
conti nued  dec line  o f La ik i’s sha re price at the time. Moreover , these events were tak ing  
place at a tim e of con tinued  wo rse nin g o f the Gre ek financia l cri sis  and it was  public 
know led ge  tha t Laiki was  h eavily e xpose d to the G reek finan cial  m arket.

1223. Th e tes tim onies  o f Mess rs. Ko unnis  and Bouloutas do not  p rov ide  any more cla rity  a s to 
the  ide nti ty and /or pos itio n o f these CBC employees. Further , the  Trib una l finds Mr. 
Ko un ni s’ speculativ e asse rtio n that “ it [had] alw ays  [been]  [his] sen tim ent that the  rumo urs  
or igina ted  within the CB C it se lf ’ a nd pa rticular ly with  Mr. Orphanidc s, who “ resorted to 
thi s tac tic as a mea ns o f  under minin g Mr  Vgenopoulos ”, 1137 to stra in credul ity.  The 
Tr ibu nal finds it hig hly  impla usible tha t the Governor o f the  CB C,  whose  main 
res ponsibi lity  was  to guaran tee  the  sta bil ity  o f  the financ ial sys tem , o rchest rate d a  ban k run 
in orde r to put  pre ssu re on Mr . Vg enopoulos , all the  while  of ferin g substan tial  liqu idit y 
assis tan ce  to that sam e B ank  thro ugh ELA.

1224. Fin ally, the Trib una l is not  per sua ded tha t the withdrawa l o f a few deposit s by CBC 
em plo yees dem ons trat es the e xis ten ce o f rum ors  w ith  r egard to the  financia l health o f the 
Ban k.

1225. Fo r the se reasons, the T rib unal finds that  Cl aim an ts’ claim tha t Re spondent breach ed the 
FE T sta ndard  by  fa iling to quel l rum ors  about Laik i have no m erit ,

4. Whether  the removal of  Claimants-led management breached the FET standard

1226. In its  analysi s under S ect ion  1X.C.3 abo ve, the  Tr ibunal  c oncluded  that the remov al o f Mr. 
Vg enopou los  w as not  exp rop ria tory, but the  result  o f his personal  dec ision not to opp ose  
the  wi shes o f the CBC. The Tr ibu nal  also found that  the  record doc s not supp ort  Cl aiman ts’ 
conte nti on  that  the CBC threaten ed to wi thd raw  ELA in ord er to force Mr. Vg eno poulo s 
to res ign  o r that th e m em bers o f Laik i’s B oard o f Directors  we re p ressured.  For  these sam e 
rea son s, the  Tribun al conclud es tha t the rem ova l o f  Mr. V gcn opoulos  docs  not fait foul of 
the  Tre aty’s FET sta ndard.

1227. With  rega rd to the pur ported rem ova l o f ma nag ers  a nd directors  a ffi lia ted  with  Claima nts , 
the  Tribunal found in Sec tion  IX.C .3 abo ve that it was  the Bank,  through its constitu ent 
legal org ans  and fol low ing  d ue  proced ure s, who  elected new me mb ers  o f the Board and 
senio r managem ent.  The  Trib unal also co ncluded tha t the r ecord d id n ot support C la im an ts’ 
conte ntion  that d irec tors  and m ana ger s affi lia ted  wi th them we re e xclud ed or  side line d. For

Kounnis Witness  Statement, at 12.
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these same reasons, the Tribunal now finds that there is no evidentiary support for the 
purported policy o f “Cypriotization” of  Laiki, and that no breach o f the FET standard can 
arise therefrom.

1228. Finally, in Section IX.C.3 above, the Tribunal held that  the removal o f Mr. Bouloutas was 
carried out in a good faith effort to protect the public welfare, that it was non- 
discriminatory, complied with due process and was proportional. The Tribunal found that 
there were objective facts that supported the C BC’s decision to remove Mr. Bouloutas, 
such as the Bank’s longstanding non-compliance with regulatory liquidity ratios, its 
increasing reliance on central bank financing and the ineffectiveness of  management’s 
efforts to improve the B ank’s finances. The Tribunal expressed the view that it was not 
necessary to determine with precision the causes o f the Bank’s financial problems or what 
remedial measures would have been best to address them. It was sufficient to establish that 
the CBC did not act arbitrarily, abusively or with improper motives to conclude that the 
challenged conduct was not expropriatory. For these same reasons, the Tribunal now also 
concludes that the removal o f Mr. Bouloutas did not violate the FET standard in Article 
2(2) o f the Treaty.

5. Whether the management of  Laiki post-December 2011 breached the FET standard

1229. The Tribunal has found at Section V1I.C above that the conduct of  Laiki and of  its Board 
is not attributable to Respondent. For this reason, no breach of  Article 2(2) of  the Treaty 
can arise from the conduct o f Laiki’s management pos t-December 2011.

1230. The Tribunal finds that, in any event, Claimants have not carried their burden of  proving 
that it was the refonns put in place by Laiki’s new management as well as its performance 
during this period that caused the Bank’s financial troubles. The Tribunal notes that, to the 
contrary, the record supports the opposite conclusion. Laiki began experiencing financial 
difficulties long before Messrs. Vgenopoulos and Bouloutas were replaced. A lengthy 
correspondence with the CBC dating back to October 2010 shows that Laiki’s liquidity 
position consistently deteriorated. An on-site audit report of  MEB released in August 
201 11138 showed additional grave problems affecting the Bank’s loan portfolio, deposits 
and internal governance. Soon thereafter, the Bank began receiving ELA which ballooned 
in December 2011 to EUR 3.3 b illion.1139 PwC, the Bank’s auditors, could not certify the 
financial statements for 2011 -  when Laiki was still managed by Claimants due to 
uncertainty over its ability to continue as a going concern.1140

1311 Letter from the CBC (K.S. Poullis) to MPB (E. Bouloutas), 24 August 2011 (Exhibit C-0255). 
Laiki Group Liq uidityP osit ionUpdate , 1 December 201 1 (Exhibit R.-0I28).

IJ 0 Letter from PwC to MPB (M. Sams), 20 March 2012 (Exhibit C-0348).
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1231. Further, the Tribunal has concluded at Section IX.C.4 above that private investors were 
reluctant to invest in the Bank due to its heavy exposure to Greece. While the efforts made 
by Laiki's  new management could have been amplified, the record does not support 
Claimants’ contention that it was due to the insufficiency o f such efforts that no private 
investor was found. The overwhelming reason cited by  investors throughout this time was 
the Bank’s exposure to Greece. Moreover, as held in Section IX.C.4 above, the record does 
not support Claimants’ contention that MIG expressed a serious interest in purchasing 
Laiki’s Greek operations.

1232. For all these reasons, the Tribunal concludes that the management o f Laiki subsequent to 
December 2011 did not represent a breach o f Article 2(2) of  the Treaty.

6. Whether Cyprus intentionally deterred private investment in Laiki in breach o f the
FET standard

1233. In Section IX.C.4 above, the Tribunal has found that the record does not support Claimants’ 
contention that Cyprus delayed clarifying the terms of  its support for Laiki in an attempt to 
sabotage the Bank 's chances of finding private sources of  capital. To the contrary, the 
evidence shows that the most important factor that discouraged private investors from 
showing an interest in the Bank was its substantial exposure to Greece. Within the  same 
section o f the present Award, the Tribunal concluded that the recapitalization framework 
chosen by Cyprus, while containing terms that were not in conformity with international 
best standards, was not arbitrary, discriminatory or disproportionate. These conclusions are 
equally applicable here, in the context o f an FET analysis.

1234. The Tribunal has taken note of  Claimants’ submission that the following statement 
included in Annex 2 to the Eurozone Summit statement set out “the rules o f the road” that 
Eurozone Governments were meant to follow when offering assistance to distressed 
financial institutions:

“Banks should first use private sources of  capital, including through restructuring and 
conversion o f debt to equity instruments. Banks should be subject to constraints regarding 
the distribution of  dividends and bonus payments until the target has been attained. If 
necessary, national governments should provide support, and if this support is not 
available, recapitalisation should be funded via a loan from the EFSF in the case of 
Eurozone countr ies,” 1141

141 Euro Summit Statement, 26 October 201 1 (Exhibit C-0272).
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1235. The Tribunal does not consider it necessary to determine whether the principles set out in 
“the rules o f the road” could represent a source o f Claimants’ legitimate expectations. It is 
sufficient to conclude, for purposes of  the present analysis, that, even if Claimants could 
derive such expectations from Annex 2, those expectations have not been breached by 
Respondent. Indeed, Respondent’s approach to Laiki’s recapitalization followed the same 
steps as those set out in Annex 2 to the Eurozone Summit statement. In an initial stage, 
Respondent indicated to the Bank that it would intervene only as a last resort, and only to 
the extent that the Bank could not find alternative sources of  capital. When Laiki’s attempts 
to find private investment failed, Cyprus offered to underwrite the Bank’s share issue and 
eventually purchased the majority o f the new shares. When it became apparent that Laiki 
would require a second recapitalization, Cyprus applied to the EFSF for funding.

1236. For all these reasons, the Tribunal concludes that Respondent did not breach Article 2(2) 
of  the Treaty through its recapital ization o f Laiki in the first ha lf of 2012.

7. Whether Cyprus discriminated against Claimants’ investment

1237. At the outset, the Tribunal notes that its conclusions below are limited to determining 
whether  Respondent discriminated against Claimants’ investment, in breach of  Article 2(2) 
of  the Treaty. In other words, its observations and findings will be limited to determining 
whether, in the words of  Saluka v. Czech Republic, “(i) similar cases [were] (ii ) treated 
differently (iii) and without reasonable justifica tion”? 142 The Tribunal’s findings with 
respect to Claimants’ claim that Respondent discriminated against them on the basis of 
their Greek nationality are set out in Section XII below.

1238. In the case sub judice, Claimants complain that Respondent discriminated against their 
investment through the following conduct: (i) the majority of  Laiki’s management was 
removed beginning with November 2011, whereas the entire BoC management was 
allowed to stay on for another year, when only a fraction of the board was removed; (ii) 
the CBC used ELA as a tool in order to blackmail Laiki and force the resignation of  Mr. 
Vgenopoulos, but adopted a much more lenient approach with respect to the BoC; (lii) 
Laik i’s recapitalization was unusually harsh to private investors, whereas the BoC was 
allowed to recapitalize by absorbing the “good part” of  Laiki, while the “bad part” o f the 
Bank was wound down. It is not entirely clear to the Tribunal whether Claimants maintain 
their claim that they were also discriminated against through the sale o f L aiki’s Greek 
operations. However, out of an abundance o f caution, the Tribunal has decided to address 
this issue.

1143 Saluka v. Czech Republic, 313
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i 239. After hav ing c are ful ly exam ined t he  ev ide nce in th e record  and th e P ar tie s’ su bmiss ions in 
this regard , the  Tribunal conc lud es tha t Re spondent did  not  breach  Ar tic le 2(2) o f the 
Treaty b y dis criminating agains t C la im an ts’ investment.

1240. First, the  Tr ibu nal finds that, contr ary  to Re spondent’s sub mission, the  inquiry  under 
Arti cle 2(2)  o f the BIT  mandate s tha t the Tribunal  look not only to the  treatm ent  of 
Claim an ts’ sha rehold ing  as suc h, but also  to the treatm ent of  Laiki in com par ison to the 
BoC. In o th er  words , it is equally  re lev ant  f or  a d isc rim ina tion ana lys is unde r A rtic le 2(2) 
o f the BI T if  Laik i was subje cte d to dis crimina tor y treatm ent , as tha t treatm ent  cou ld 
directly  i mp act Claim ants’ shareh old ing .

1241. Seco nd, the  Tr ibunal  finds that  La iki and the BoC we re in sim ilar  circ um stances.  The banks  
were  c om pa rable in size as the  s eco nd larg est  an d the  larg est  bank in C yprus. Both banks 
were  sy ste mica lly  important for the  hea lth o f  the co un try ’s financia l sys tem . Both  ban ks 
were  e xp osed  to the Greek ma rke t -  alth ough per hap s not  to the s ame exten t. Both banks 
were  reg ist ered  in Cyp rus,  traded  on the Cyp rus Sto ck  Exchange  a nd we re sub ject  t o the 
same reg ulatory framework. Fin ally, both ban ks req uir ed reca pita liza tion, acc ord ing  to  the  
EBA c apita l exe rcis e updated  to 30 Septe mb er 201 11143 and to t heir ow n req uests  for State 
suppor t in May 20 12 ,1144 J une 20 12 1145 and Oc tob er 20 12 .1146 T he fact tha t the financial 
con dit ions o f  the  two banks were dif ferent  is not  a  suf fic ien t gro und to dispro ve  tha t the 
banks we re in s imila r ci rcu mstances .

1242. Third, the  Tr ibu nal finds that  no  dif fer ence in treatm ent ex isted between Laiki  and the BoC 
with  respect to the  rem oval o f  ma nageme nt or the gra nt o f ELA  by the CBC.

1243. With  reg ard  to the removal  o f  mana gement,  the  Tribunal  recalls that  the  CB C rem ove d 
Messrs.  Vg enopou los  and Boulo uia s in No vemb er 2011 following La ik i’s failure to 
com ply  w ith  the min imum reg ula tor y liquid ity  r atio s, its eve r m ore  inc rea sed  reli ance on 
ELA and  the ineffec tive ness o f ma nageme nt’s eff ort s to add ress the Ba nk ’s finan cial  
problems. Other  rep lacements on La ik i’s B oard o f Direc tors and sen ior  m ana gem ent  w ere 
made  by the  Bank itself, fol low ing  no rma l corpo rat e proced ures .114 '

1244. The  Tr ibu nal no tes  that, in the  case o f the BoC, ma nag ement  was not  remo ved in Novem ber 
2011.  However , at that time, the  BoC  was not  rec eiv ing  emergency fina ncial assi stance

JH 1 European Banking  Authority, Marfin Popular Bank “Composition of  capital as of  30 S eptember 20t 1 (CDR3 
rules)”, undated (Exhib it C-0574); European Banking Authority, Bank of  Cyprus “Composition of  capital as of 30 
September 20 i 1 (CDR3 rules)”, undated (Exhibit  C-0572).
! | i l  Letter from Laiki (C ^tvl ianidc s)  to the CBC (P. Dcmctriadcs), 8 May 2012 (Exhibit R 0476).
IU S Letter from BoC ^ ^ ^ ^ ^ ^ B 0  CBC (P. Demcrriades), 29 June 2012 (Exhibit R-0494).
iu6 cp B, Announcement, 3 October 2012 (Exhibit C-0411).
1,47 See, Section IX.C.3 supra.
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from  the C B C .1148 T he  BoC  firs t reques ted  and  o bta ine d ELA on 15 No ve mbe r 2 01 2. 1149 
Soon the rea fte r, on 4 De cemb er 201 2, the  CB C made a form al req ues t to the BoC  tha t 
members  o f its  B oar d o f Di rec tor s who had  s erv ed c ontinuously for  m ore  than nin e year s 
shou ld re sign .1150 Th e reas ons c ited by th e CBC w ere  the financia l d iff icu ltie s faced  by the 
bank  and  the need for a fresh app roach in view of an impen din g res tructu ring. On 17 
De cemb er 201 2, the BoC  form ally rep ort ed tha t five  members  o f i ts Boa rd of D irecto rs, 
who had  served  for  mo re than nin e consecuti ve  years, had res ign ed fol low ing  the 
reg ulato r’s rec om me nd ati on .1151

1245. In oth er wo rds , in the cas e o f  both  Laik i and the  BoC, ma nag ement  was  rem oved by the 
CBC af ter em erg enc y financ ial ass istanc e was  off ere d by the Sta te in the  form  of ELA . 
The Tribunal  con cludes  t hat  no  breach o f Ar tic le 2(2 ) occurre d in this instance.

1246. Wi th regard  to the grant o f E LA , the T ribunal rec all s its find ing in Section  IX.C .3 abo ve 
tha t Laik i wa s offe red em erg ency  ass istanc e immedia tely upon its reques t. The eviden ce 
in the rec ord  does not  support  Cl aim an ts’ conte ntion  that the CB C use d the thre at o f 
wi thd raw ing  ELA in order to o rch est rate th e re mo val o f Mr. Vgenopoulo s. To the contrary , 
Laiki con tinued to receive ELA  un til its r eso lut ion , in M arch  201 3. 1152 Conseq uen tly , there  
is n o b asi s to con clude tha t the  BoC w as treate d mo re favora bly  than Laiki  w ith respec t to 
the  grant o f ELA. No  dis crimination o f C la im an ts’ investment has thus occ urred in this 
rega rd.

1247. Fou rth, the Tr ibunal  find s that , fol low ing  L aiki ’s resolution and  th e Bo C’s recap ita lization  
in Ma rch  2 013, Cl aim an ts’ sha reh old ing  in the B ank was  su bject to the s ame treatm ent  as 
the share ho ldi ng  o f exis ting investors  in the BoC, both o f which were comp letely  w ipe d 
out. Th e dif fer ence in treatm ent between  Laiki and  the BoC, cons ist ing  o f the for me r’s 
resolu tion and  the lat ter ’s rec apita lization , was based  on a rea son able ju sti fic ati on  and , in 
any  eve nt, had  a de minim is  impac t on Cl aiman ts’ investment tha t does no t am ount to a 
breach  o f  Ar tic le 2(2) o f the  Treaty -

1248. The T ribunal will exp lain  its con clu sion in the p aragraphs  below .

1249. The T rib unal recalls  that,  co ntr ary to Claim an ts’ submis sion, Respo ndent did not  d ism iss  
ou t o f hand La iki ’s req uest for Sta te sup por t, ma de in No vemb er 201 1, bu t consider ed it 
and  u ltim ate ly,  in May 201 2, acc ede d to it .1151 Equal ly,  the T ribuna l finds no bas is in the

IH ’ See, BoC, ELA Operations with the CBC (Exhibit R-0529).
1

H i" Letter from the CBC (P. DcmetriadesV<H3ank o f Cyprus 4 December 2012 (Exhibit R -0211).
IIS1 Letter from the Bank o f Cyprus CBC (P. Dcmctriades), 17 December 2012 (Exhibit R-0213).
,IS 2 Laikt, ELA Operations with Central Bank o f Cyprus (Exhibit R-0277).

Section IX.C.4 supra.
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rec ord  tha t can s ubsta nti ate  Cl aim an ts’ conte ntion  that only Laiki was  require d to sub mi t 
to an assess ment o f its assets  and  liab ilities prior to ob tainin g Sta te supp ort.  Th e record  
cle arl y establ ishes that, fol low ing  its own reques t for  S tate  sup port,  the BoC  was  subject  
to an in-dep th diagnost ic by  PIM CO. The sam e dia gnost ic wa s app lied  to Laiki, who, at 
the  ti me , mad e a second req uest for S tate  support.

1250. Laik i was recapi tal ized in J un e 2012 on the ba sis o f the Un derw rit ing  D ecree, wi th all the 
attendan t l imi tations  thi s pl ace d on no rma l corp ora te govern anc e p rin ciples .1154 At  the tim e 
this occ urred,  the BoC  had  m ade no reques t for S tate  f inancial suppor t. In the first ha lf  of  
2012, th e BoC suc ces sfu lly  rai sed  EUR  594  mi llio n on the  capit al m arke ts1155 an d dec lare d 
tha t it w ould be able  to rai se suf fici ent  fund s from  p riva te sourc es  in o rde r to comp ly with 
the EBA CT1 cap ital  recom me ndation  by the 30 June 201 2 dea dline.  It was on ly in late 
June  2012 tha t the BoC  revealed  that it w ould not be able to rai se  suffic ien t fu nd s.1IS6 Thus , 
on 29 Ju ne  2012, the BoC forma lly app lied for Sta te sup port in the form  o f a non-e quity  
cap ital  inje ctio n o f EU R 500  mill ion.1157 In oth er words , the  BoC  was  no t sub jec t to 
pro vis ion s sim ila r to tho se inc luded in the Under writin g Decre e bec aus e at  the tim e it had 
not  m ade a request  for Sta te supp ort,

1251. In Oc tobe r 2012, Laik i rev ealed  that  it had a rem ain ing  capit al shortfa ll o f EU R 1,125 
mi llion  as o f3 0 June 2012  an d w ould need add itional  State s up po rt .1158 In N ovem ber 2012, 
press rep ort s began cir cu lat ing  tha t the CBC had s econd tho ughts  about  the  appro ach  it  had 
adop ted  d uring La iki’s rec apita lization  a nd was deb ating  w he ther  to use  in the case  o f the  
BoC  “co-c o bonds so tha t the par tic ipa tion o f cur ren t share ho lde rs [would]  no t [be] 
comp res sed ”. 1159 Ul tim ate ly,  Respo ndent  did  not  go throug h wi th  this app roach for  the 
Bo C’s recapi tali zat ion .

1252. Ultim ate ly,  the pro posals for the r eca pitaliz atio n o f both Laik i and  the BoC w ere pul before  
the T roika,  as part  o f C yp ru s’ a pplica tion for f inan cial  assis tan ce  from the EFS F. As part  
o f this process, both bank s' cap ital  needs were assessed by  PIM CO. Follow ing  two 
Eu roz one s ummits and  m ult iple r ounds o f neg otiatio ns between  Cyprus and the Tr oik a, on 
25 March  20 13,  it was  decid ed  tha t Respo ndent  would  re ceive no financial ass istanc e from 
the EFSF to recapi tali ze eit he r Laik i or the BoC . It w as fur the r dec ided tha t Laik i wou ld 
be res olv ed “with full contr ibu tion o f equity sha rehold ers , bond  holders and uninsure d 
depo sitors” 1160 and spl it into  a “goo d ban k” an d a “bad bank” . Th e “goo d ban k” wo uld  be

1154 See, Section 1X.C.4 supra
ll 5 i BoC Announcement, 20 March 2012 (Exhibit R-0463).
1154 Letter from CBC (P. Demetriades) to Bank of  Cyprus entitled “Recapita lisation Plan for (he Bank of
Cyprus Public Co mp anyL ttT \26 June  2012 (Exhibit R-0187).

Letter from BoC CBC (P. Dcmctriadcs), 29 June 2012 (Exhibit R-0494).
1158 CPB, Announcement, 3 October 2012 (Exhibit C -0411).
1159 “Second Thoughts o fth c Central Bank for stale banks” , Stockuatch, 5 November 2012 (Exhiba C-0413 j. 
ll 6n Eurogroup Statement on Cyprus, 25 March 2013 (Exhibit C-U449).
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absorbed  into  the  BoC , while  the  “ba d ba nk " wo uld  be resolved. Fo r its par t, the  BoC 
wo uld  be re capit ali zed  thro ugh  “ a de posit /eq uity con version  o f uninsur ed  deposits with full 
con trib ution o f equity shar eho lde rs and  bo nd holde rs” . 11' 1 In othe r words , both  L aiki ’s and 
the Bo C’s ex ist ing  s har eho lde rs and  bondholde rs wo uld  be com ple tely wiped out,  whi le 
uninsu red  deposito rs would  s uff er a r edu ction in the cas e o f the  BoC, and  w ould be wiped 
out in the cas e of L aiki. Finally , it was dec ided tha t, as a con dition of off eri ng  financia l 
support  to Cy pru s, the  Greek  bra nches o f  Cyp rio t banks wo uld  have to be sold of f f or a 
price to be dete rm ine d by the European  C om miss ion.1162

1253. On the bas is o f  the above, the Tribunal  finds  that  the re was no dif fer ence in trea tme nt 
between  e xis ting BoC  s hareh old ers  and  e xis ting Laik i sha reholders , inc lud ing  C laim ants : 
they  were both com ple tely wip ed out .

1254. The Tribunal  also finds that , eve n if  Cypru s had  acc epted  the init ial ba ilo ut package 
pro posed  b y th e Troik a o n 15-16 Ma rch  2 013, the evid ence in the record  s ugges ts tha t the 
eff ect  on Cl aiman ts’ share holding  (as wel l as on the  sha reh old ing  o f the original 
sha rehold ers  in the BoC ) would  hav e been the same: comp lete dilution. The stat ement  
releas ed aft er the  clo se o f the Eu rog rou p m eet ing  o f 15-16 March  2013 me ntioned that the 
Tr oika ’s ex pli cit  purp ose  was to down siz e the Cypriot banking  sector:

“The current fragile situation of  the Cypriot financial sector linked to its very large size 
relative to  the country's GDP will be addressed through an appropriate downsizing, with 
the domestic banking sector reaching the EU average by 2018, thereby ensuring its long
term viabi lity and safeguarding deposits

[.,.]

Against this background, the Eurogroup considers that -  in principle -  financial assistance 
to Cyprus is warranted to safeguard financial stability in Cyprus and the euro area as a 
whole by providing a financial envelope which has been reduced lo up to EUR lObn. The 
Eurogroup would welcome a contribution by the IMF to the financing of  the 
programme.” 1163

1255. The t erms r equir ed to be fulf illed  by C yprus  in  or der  to access  th e reduced  bailou t package 
availabl e were the  following:  (i) the intr odu ctio n o f  a on e-of f sta bil ity  levy o f 6.7% 
applicab le to res ide nt and non-r esi dent deposits o f under EUR  100,000  and 9.9 % on 
dep osi ts o ve r E UR  100,000; (ii) the increase o f the w ith ho ldi ng  tax  on  capita l income; (iii)

1,61 /</.
1162 Internal Minist ry  o f Finance Note , 15 May 2013 (E xh ib it R-0514); CBC Note to the Inst itut ions Committee,  28 
Ma y 2013 (Exh ib it R-0515); Letter from  C BC (P. Demetr iades) to (he Inst itut ions Committee (D Sy llouris),  3 June 
2013 (E xh ib it R-0516); Ekath ime riiti .com, “ EU dictated sale o f Greek branches o f Cyprio t banks” , 26 Ma y 2013 
(Exh ibi t R-0243).
1163 Eurogroup Summit Statement, 16 March 2013 (Exh ib it C-0445)
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the restructuring and recapitalization of  banks; (iv) the increase in statutory corporate 
income tax; and (v) the bail-in of jun ior  bondholders.1164

1256. In other words, no funds were made available for the recapitalization o f Laiki and the BoC 
even under the first Troika bailout package. The banks were to be recapitalized through the 
full contribution of  equity shareholders, junior bondholders and, to the extent of the levies, 
depositors. Consequently, even if Cyprus had accepted the initial bailout package proposed 
by the Troika, Claimants would still have suffered a complete dilution of  their 
shareholding, as would have the BoC’s shareholders.

1257. The Tribunal notes  that an element o f difference between the treatment afforded to Laiki 
and the treatment afforded to the BoC by Cyprus existed: the la tter survived, while the 
former was resolved. There is considerable debate between the Parties on who decided to 
resolve Laiki and save the BoC. To the Tribunal, this is not outcome-determinative. What 
matters is that Cyprus, as a sovereign State, agreed and, by implication, decided, (hat the 
BoC would continue to exist while Laiki would be resolved.

1258. The Tribunal accepts that this decision was taken in circumstances where the Troika was 
requesting that both Laiki and the BoC be resolved:

"Doras  Ktoridcs expressed concern  that there is pressure from Troika to resolve both Laiki 
and Bank o f Cyprus".1 lfri

“During the [ I4M arch 2013 Euro Working Group] meeting, the IMF reiterated its position 
that the effect ive solution of  the Cyprus  banking sector problems, and the sustainability o f 
the public debt, should be achieved through the resolution of the two big banks.’’11 III,“

“Along the same lines, intense were the consultations with representatives of  the Troika, 
who, afte r the  rejection of  the first decision, insisted that the only possible solution, with 
the new, clearly  worse conditions treated in the economy, was the dissolution of  the Iwo 
systemic banks through the application o f a so-called resolution of banking institutions, for 
which procedure a legislative framework process did not exist until then, but apparently it 
was ready a nd presented at that time before ihc government.” 1167

¡259. The Tribunal is persuaded that there was a reasonable justification for the difference in 
treatment between Laiki and the BoC in March 2013: the different financial conditions o f

I I ,  14 h i ;  Minist ry  o f Finance Announcement,  Agreement for  a F inancial Assistance to the Republic o f Cyprus, li t 
March 2013 (Ex hib it R-0229).
1145 La ik i. BoD  Minutes , 22 March  2013 (Exh ibi t R-0509).
I I M  Statement o f President of  the Republic, Nikos Anastasiades, before the Investigation Committee fo r the Economy, 
Chrono logical Review o f Events from I March 2013 u nt il the Firs t Eu rogroup, 27 August 2013 (Exh ibit R-024C)
I I I ,  7 Id. Sec also, O lli  Rchn Statement on Cyprus in the European Parliament, 17 Ap ri l 2013 (Exh ibit R-0513). “ [TJhe 
two  largest Cyprio t banks were allowed to bu ild up by  far loo concentrated risk  exposures. It  was the problems in 
these banks that caused the troubles  for the sovereign and the economic decline o f Cyprus -  not the o ther way round” .
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the two banks, which made it impossible for both of  them to survive. According to the 
PIMCO Report, in the adverse scenario, Laiki would have required EUR 3.835 billion for 
its recapitalization, while the BoC would have needed EUR 3.96 billion.1168 Nevertheless, 
in the case o f Laiki, the EUR 3.835 billion required for the Bank’s second recapitalization 
would have been in addition to the EUR 1.8 billion that Cyprus had already injected in 
June 2012.

1260. The Tribunal notes that Laiki’s dire financial condition brought it close to the point of 
collapse on two instances, in November  2012 and, more importantly, on 21 March 2013:

“ 10, On 18 November 2012, the CBC announced its own agreement with the Troika 
regarding the programme for the Financial sector. Since no subsequent agreement with the 
government was reached regarding fiscal matters, the Troika left Cyprus and on 22
November 2012 Laiki Bank came under unprecedented pressure due to massive deposit
outflows.

11. The prompt recommendation o f the CBC Governor to the government to announce its
intention to sign a  Memorandum of  Understanding (MoU) averted the risk of  collapse of
Laiki Bank, the second largest  and systemic bank in Cyprus, which would have led to the
collapse o f the entire  financial system.However, a final agreement on the MoU could not 
be signed before the completion of  the independent diagnostic checks of  Cypriot banks by 
PIMCO, which were aimed at identifying the capital needs of Cypriot banks, a condition 
stipulated in the MoU.

12. When the findings of  PIMCO were submitted in January  2013, the country was already 
in a pre-election period. Hence, the Troika deliberately absta ined from any action that could 
serve or be interpreted as a political intervention. Consequently, at the end of  January 2013, 
the ECB’s Board of  Directors extended the deadline  of  ELA to Laiki Bank until 21 March 
2013. In making its decision, the ECB’s Board of  Directors indicated that this decision was 
taken in accordance with the Terms of Reference of  the Eurogroup, in order to urge the 
new government of  the Republic of  Cyprus to finalise the agreement for the support 
programme soon after the elections o f February 2013. This decision was announced by the 
CBC Governor to the new president of  the Republic of  Cyprus in a letter da ted 4  March 
2013.

13 This was followed by the first Eurogroup decision on 16 March 2013 for a general 
‘haircut’ on deposits of  all banks operating in Cyprus. On 19 March 2013, Parliament 
rejected the governm ent’s bill to implement this decision.

14. On 21 March, the ECB’s Board of  Directors implemented its decision to cease the
provision of  ELA to Laiki Bank, with a requirement to repay on 26 March 2013. The
implementation of  this decision would have led to a disorderly bankruptcy o f Laiki Bank
and to an immediate activation of  the Deposit Protection Scheme, which had only 6125
million in funds. This would have resulted in an obligation for the Republic o f Cyprus to

1168 PIMCO, Independent Due Diligence Report o f the Banking System ofCyprus, 1 February 2013 (Exhibit  C-0437) 
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repay the €6,4 billion of  insured deposits in Laiki Bank, which would have caused the 
bankruptcy of  the country itself. 1 [emphasis added]

1261. The Presi dent o f Cypru s, Niko s An ast asiadcs,  con firm ed this in his tes tim ony before  the 
Pikis Comm iss ion :

“On Thursday the 2111 o f March 2013, shortly after noon, the Central Bank informed the 
government  and the leaders o f the parties, that Laiki Bank would co llapse within the next 
few hours, due to final exhaustion of  liquidity. Obviously cash machines and possibly 
electronic transactions, had led to the exhaustion of  physical cash.” 1170

1262. The  Trib unal also reca lls tha t, in March  2 013, the Bo C’s total  ELA con sum ption  s too d at 
EUR 2 .3 bil lion, whi le La ik i’s a t EU R 9.1 bi lli on .1171

1263. The  T rib unal accepts that , if  Cyprus  h ad a gre ed to the reso luti on o f  both  systemic ban ks,  
this decis ion  wo uld  have had  sub stantial and  las ting eco nom ic ram ific ations on the vast 
major ity o f de pos itor s and  o n the  e conomy  a t la rg e.1 1 2  T he Tribun al does not conside r it 
unrea son abl e for  Cyprus to ha ve  wan ted  to  ma intain  the  health ier  of  the  two sy stem ic bank s 
of  the coun try  a nd thus to see k to minim ize  the impac t o f the me asu res  pro posed by the 
Tro ika.

1264. Moreover , becau se both  La iki ’s and the Bo C’s exi stin g sha reh old ers  were com ple tely 
wiped out, the  T ribunal finds that the d ifference  in trea tment between  Laiki and the BoC 
only had  de  n iinin tis im plications  as regard s Claim an ts’ investment. Consider ing  that no 
EFSF  fun ds wer e mad e a va ilable  for the recapi tal iza tion o f eit her  bank , even if  Laiki had  
been a llo we d to su rviv e an d w ould have been  re cap ital ized th rou gh a s im ila r method as the 
BoC , Cl aim an ts’ sha reh old ing  would hav e been entirely  wip ed out.

1265. The  Tribunal wis hes  to add that, in any event , Cla imant s have not  dem onstrated that the 
reason for  tre ating  Laiki and  the BoC d iffere ntly was improper .

1266. Fina lly, the Trib una l finds tha t Laik i and  the BnC were trea ted in the sam e manner as 
regards the ir Greek bra nch es,  since all Gre ek brunches o f Laiki , the  BoC  (and Hel lenic 
Bank) w ere  sold  to  P irae us B ank ." 73

l w CBC, Press Release, “ Rescue Programme for  Laiki  Bank” , 30 March 2013 (E xh ibi t C -0458).
Statement o f President o f the Republic, Nikos Anastasiades, before  the Investigation Committee  for the Economy,

Chronological Review  o fEvents  f rom  I Ma rch  2013 un til the First Eurogroup, 27 August 2013 (Ex hib it R-0246).
1171 Laiki, FLA  Operations with the Central Bank o f Cyprus (Exh ib it R-0277); BoC, ELA  Operations with in CBC  
(Exh ibi t R-0529).
I IT : See, Statement o f  President o f the Republic, Nikos Anastasiadcs, before the Investiga tion Committee for  the 
Economy, Chronological  R eview o f Events from I March 2013 until the First Eurogroup, 27 August 2013 (E xh ibit 
R-0246).
1 l?J Eluuhimetini .com, “ EU dictated sale o f  Greek branches o f Cypr iot  banks” , 26 May 2013 (Exh ibit R-0243).
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1267. For these reasons, the Tribunal considers that the difference in treatment between Laiki 
and the BoC in March 2013 does not represent a breach of  Article 2(2) of  the Treaty.

8. Whether Cyprus breached the FET standard through a failure to provide due process
to Claimants’ investment

1268. After examining the submissions made by the Parties and the evidence in the record, the 
Tribunal finds that Cyprus did not breach Article 2(2) of  the Treaty by failing to provide 
due process to Claimants’ investment.

1269. The Tribunal notes that Claimants’ arguments are threefold. First, Claimants contend that 
Respondent denied them justice  in the Nicosia proceedings. Second, Claimants argue that 
Respondent failed to afford them due process and engaged in arbitrary and abusive conduct 
in the criminal proceedings initiated against its witnesses in this arbitration, as well as in 
the CySEC, Paphos and Limassol proceedings. Third, Claimants complain that Respondent 
breached Article 2(2) of  the Treaty through a public campaign of  vilification and 
harassment against them and their investment. The Tribunal shall examine these arguments 
in turn.

1270. The Nicosia proceedings. Claimants criticize the Nicosia proceedings in particular for the 
court’s decision to award Laiki a worldwide freezing order of  a “ [mjanifestly  irrational 
amount” and against “[mjanifestly inadequate security” despite there being “[n]o real risk 
of  dissipation”? 1 1 Further, Claimants argue that the freezing order was not reasoned and 
that there were undue delays in the proceedings. Claimants do not dispute that they have 
not exhausted local remedies, but contend instead they have exhausted all “effective” 11 s 
remedies in Cyprus. In their submission, following the enforcement abroad of  the 
worldwide freezing order, there is no remedy in Cyprus for the “business and reputational 
harm to those subject to the [worldwide freezing order], nor for the fees that they have 
already incurred in resisting the Greek and English enforcement proceedings”.1176

1271. Respondent counters that the freezing order is not final and can still be challenged in the 
Cypriot courts. Further, in its view, the harm allegedly suffered by Claimants in the 
enforcement proceedings can be compensated by an award of  damages in the Cypriot 
courts. For these reasons, Respondent is o f the view that local remedies have not been 
exhausted and no denial of  justice could have occurred.

1174 C-PHS, at 124 (emphasis omit ted ,. 
1 ,7 i Reply,  at 121.
'm Id
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1272. For its part, the Tribunal is o f the view that “it is not enough to have an erroneous decision 
or an incompetent judicia l procedure” for a Finding of denial of  justice, but there must be 
“clear evidence o f .. . an outrageous failure o f the judicial system or a demonstration of 
systemic injustice or that the impugned decision was clearly improper and 
discreditable”. 1177 The Tribunal aligns itsel f with other tribunals Finding that “a claimant 
cannot raise a claim that a judicial act constitutes a breach of  international law, without 
First proceeding through the judicial system that it purports to challenge, and thereby 
allowing the system an opportunity to correct i tse lf’.1178 Further, the Tribunal agrees with 
Respondent that the exhaustion o f local remedies is not, in the case o f a denial of  justice 
claim, a mere pre-condition to arbitration, but a consti tuent clement of  the delict:

“Denial of  justice does not arise until a reasonable opportuni ty to correct aberrant judicial 
conduct has been given to the system as a  whole.” 1179 {emphasis added]

[273. It is not disputed by the Parties that Claimants have not exhausted local remedies against 
the decisions taken by the Nicosia court. The issue to be determined is thus whelher it 
would have been obviously futile for Claimants to seek to challenge the impugned 
decisions before raising the claim before this Tribunal.

1274. In this regard, the Tribunal aligns itsel f with the Apotex v. United States tribunal, which 
found:

“[U]nder established principles, the question whether the failure to obtain judicial Finality 
may be excused for 'obvious fut ilit y' turns on the unavailability of rcltcfby  a higher judicial 
authority, not on measuring the likelihood that the higher judicial  authority would have 
granted the desired rel ief. "r|i ,n [emphasis in original]

1275. In other words, what is required is “an actual unavailability o f recourse, or recourse that is 
proven to be manifestly ineffective -  which, in turn, requires  more than one side simply 
proffering its best estimate or prediction as to its likely prospects o f success, if available 
recourse had been pursued”. 11 “1

1276. The Tribunal Finds that Claimants have not made such a demonstration. Claimants have 
not proven that they could not request an award o f damages from the Cypriot courts to 
compensate them for the business and reputational harm allegedly suffered on account of  
the enforcement proceedings commenced abroad. Likewise, Claimants have not 
demonstrated that the fees and expenses incurred to defend against these proceedings are

11,7 Philip Morris  v. Uruguay, at 500 (internal citations om itted) (emphasis omitted). 
11711 Apotex  v. United Slates, at 282.
I l7 '' panlechniki v, Albania, at 96.
IIH I* Apotex v. Uni ted Slates, at 276.
1181 h l , at 284 (internal citations omitted).
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no t recovera ble  in Cypru s. Fur ther, Claim an ts have no t demo nstra ted  tha t the rem edies 
available under C yp rio t p rocedu ral  law wo uld  n ot  ha ve pe rm itted  them to chall enge  w hat 
they perceive as the manifest ly wrongfu l dec isions o f the  Nicosia  cou rt. Respo ndent 
ma intain s that the se rem edies exist and a re ava ilab le un de r C yprio t law.1182

1277. Th is failu re to exhaust loca l rem edies is suff icie nt, from  the Tr ibu na l’s point  o f v iew , to 
wa rra nt a dismissa l o f Claim an ts’ den ial  o f jus tic e cla ims per tain ing  to the Nicos ia 
pro ceedings.

1278. Th e T ribuna l ho we ve r w ish es to make some  additiona l rem arks.

1279. Cla imants comp lain o f  the sig nif ica nt delay s incurred thr oughou t the Nico sia  proce edings. 
However , the Tr ibu nal notes that  at leas t som e of t hes e delay s were due  to req uests  and 
appli cat ion s from  C laima nts , w hile o the rs followe d mo tions from  L aiki .1183 M ore over,  the 
Tribunal  consider s tha t, due  to the comp lex ity  o f the issues  examin ed in the  Nic osia 
pro cee din gs and the  n um ber o f pa rtie s inv olved,  s om e d ela ys  s hould  have  b een  expecte d. 
Th e m ere  exis ten ce o f  delay s in com ple x p roc eed ing s is n ot suf fic ien t to esta bli sh a  denial 
o f jus tic e.

1280. Cla imants also  chall enge  some o f the decis ion s take n by  the  Nicosia  cou rt, in particula r 
their purpor ted  lack o f reason ing , the  amounts  inv olv ed  in the freezin g order, its 
extra ter rito ria l eff ect or the co ur t’s a lleged lack  o f juris dict ion.  T he Tribunal  i s not a  court  
o f appea l, and its ro le is no t to verify wh eth er the N ico sia  c ourt correc tly appli ed  Cyp riot  
law  to the f acts  wh en  de cid ing  the various app lica tions be fore  it. It is no t up to thi s Tribun al 
to decide w hethe r or  not  the N ico sia  cour t wa s the  co mp ete nt forum for  bringin g th e reque st 
for a free zing ord er,  o r w hethe r the am ounts  frozen wer e cor rec t.

1281. Th e Trib una l holds  that, contr ary  to Cl aiman ts’ s ubmission , the cour t did provide  r easons  
for  its de cisio n.1184 The Tribun al agrees  with Cla imants tha t the amo unts inv olv ed in the 
fre ezing  order  w ere  u ndoubte dly  signific ant . One may e ven arg ue that  they we re extreme. 
However , the court  ma de reason abl e allow ances for liv ing  exp enses (EUR  20,00 0 per  
mo nth  in the cas e o f  Messrs . Bouloutas and  V genopoulo s and EU R 10,000 pe r mo nth  in 
the case o f Mr. Ma geira s) as wel l as legal cos ts (EU R 100 ,000 pe r m onth). Th e Trib una l 
als o bears  in mind tha t, due  to the ma gnitude o f  the Ban k’s involvement  in the  Cyp riot 
econom y and the  impac t o f its down fal l, the  sums so ug ht  in these pro cee din gs wou ld 
necessa rily hav e been o f a con sidera ble  magnitude.  Had it not  been  for  the se  latte r 
consider ations, and  had  the free zing orde r not  been chall engeable to the hig her cour t,

111,2 Rejoinder, at 485.
,1M  Respondent’s Rejo inder to the Cla imants' Applicat ion for Provisional M easures , Annex 1.
1184 Cyprus Popular  Bank Publ ic Co Lid, o f Nicosia v. Andreas Pgenopoulos an d oilier Defendants , Dis trict Court o f 
Nicosia, Judgment regarding preservation orders dated 29 April 2013, 23 May 2014 (Exhibit CL-0230).
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serious  q uestions o f a possible  T reaty  breach wo uld  h ave  been  raised. Ho we ver, these are 
not  the circums tan ces o f th is case. Conse quent ly,  the  Tribunal find s that  Respo ndent  did 
not  deny Claim ants ju sti ce  in the  Nico sia  proceed ings.

1282. The Paph os. Lim assol and CvSE C proceedin gs . The Trib una l note s tha t the  Paphos  and 
Lim asso l pr oceedin gs  are suspended or  have bee n d ism issed  at the  tim e o f this  Aw ard,  wi th 
no findings ha vin g been made again st Claim ant s. No  b reach of Ar ticl e 2(2 ) can the refore  
arise in th is rega rd,

1283. The  Trib una l lik ew ise  finds tha t Respo ndent  did  not  breach  Art icle  2(2 ) o f the Treaty 
thro ugh  its h andli ng  o f the CySE C procee dings.

1284. In th is resp ect , the  T ribu nal  finds tha t, in all CySE C proceedings wi thin the  a mb it o f this  
arbitra tion , the ind ivid uals under invest iga tion we re given the opportunity  to presen t the ir 
views o n the fin din gs of  this admi nis tra tiv e body. Th e eviden ce in the rec ord also shows 
that  the  proceedin gs were not targe ted  at  Claim ant s: wi th the exc ept ion o f the  Fi rst CyS EC 
investigat ion , all  oth er six inv est iga tions  involved mu ltip le ind ivid uals, ma ny o f who m 
were  not aff iliate d with  Cla imant s. Th e Firs t CySE C investigat ion concern ed  only one 
individual,  Mr.  Bouloutas, as it wa s based  on his  individual con duc t, con sis ting o f a 
stat ement  ma de to the pres s. In tho se  ins tances  in which  CyS EC imp ose d fines, the 
possibi lity  to chall enge  the rel evan t deci sion before the  S upreme  C ourt was availabl e and 
made use  of. More over,  CySEC imp osed fine s not only on Laiki, Claim an ts or  their 
affi liates, but  a lso  on ind ividuals  n ot  aff ilia ted  w ith  C la im an ts.1185

1285. Cla ima nts  comp lai n that,  on 26 Janu ary  2 014 , four  mo nth s before  the comp let ion  o f the 
Second  Cy SE C investigat ion,  t he Pre sident  o f this ins titu tion d eclared to a n ewspa per (hat 
she was op tim ist ic that  cr iminal  pro cee din gs cou ld be bro ugh t agains t form er manag ers  o f 
La ik i.1186 R esp ondent cou nters tha t the C ySE C Presi dent was misqu ote d in the p ress and, 
upon notic ing thi s, she r equ ested a  co rrection, w hich w as duly publis hed . In th is co rrectio n, 
the stat ement  r ead  that  C ySEC wa s optim ist ic about “ the co mpletion o f  the invest iga tions 
as soon as possible  and not ...  thei r resu lt” . 111'7 To  this , Cla ima nts  respond that the 
journ ali st wh o pub lish ed the ini tia l arti cle confi rmed in an aff idavit  the  accurac y o f  the 
initial sta temen t.11811 The Tribunal has  not had the opp ortunity  to exam ine nei the r the 
Pres iden t o f Cy SE C,  nor  the  jou rn al is t who  p ublished the in itial version  o f  her stateme nt. 
Under  these c ircum sta nces,  it is not pos sible for the Tr ibu nal  to de termine  w ith  any  degree 
o f acc ura cy wh at  stateme nt was ma de by the Presi dent o f CyS EC.  Conse quent ly,  the 
Trib una l must conclud e that  Cl aim an ts have not carried  their  burden o f dem onstrating  that

IIKS

11 Kft 

11 «71

Respondent's Rejoinder to the Cla imants' Application for Provisional Measures, Annex 1.
T. Agathokleus, “New investigations commenced for La ik i” , Alilheia, 26 January 2014 (Exhibit C-0506).

Affidavit ul (Exhibit C-0539). 
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the President of  CySEC made the s tatement initially attributed to her. In any event, the 
Tribunal notes that the Second CySEC investigation did not result in a criminal 
investigation being opened against Claimants, as that initial quoted statement seemed to 
suggest.

1286. The Tribunal notes further that Claimants also criticize CySEC for taking “an unreasonably 
selective approach to the evidence it chose to take into consideration” or for making “a 
number o f substantive errors in arriving at its final decision”. 1189 The Tribunal recalls that 
it is not a court o f appeal and it may not review the decisions taken by the administrative 
and judicia l authorities in Cyprus for correctness. Having concluded that CySEC conducted 
the proceedings in compliance with principles of  due process, the Tribunal’s analysis of  
the CySEC proceedings must end there.

1287. The criminal proceedings. During the course o f this arbitration, the Parties have debated at 
length on the nature, purpose, appropriateness, conduct and effects of  the criminal 
proceedings initiated against some of  the Claimants and their witnesses. At the interim 
measures stage, the Tribunal stated:

“States have the sovereign right to investigate and prosecute potential criminal conduct 
committed on their territory. The ICSID Convention does not grant investors immunity 
from criminal prosecution by virtue o f having filed a request for arbitration.” 1190

1288. This holding is as valid for the interim measures stage o f the arbitration as it is for the 
merits. The mere initiation of criminal proceedings against a party to the arbitration and/or 
witnesses of  that party is not sufficient, in and of  itself, for a finding that an investment 
treaty has been breached. This is accepted by Claimants, who state that “Cyprus is . .. free 
to investigate  potential wrongdoing” .1191

1289. The main criticisms raised by Claimants with respect to the criminal proceedings initiated 
against Messrs. Bouloutas, Foros, Vgcnopoulos and Magciras pertains to the issuance o f 
arrest warrants against them during the pendency of  this arbitration and the alleged 
selectivity  of  the criminal prosecutions.

1290. Considerable time and effor t have been expended in this arbitration in order to determine 
the effects of  the arrest warrants issued against Messrs. Bouloutas, Foros, Vgenopoulos 
and Mageiras on Claimants' investment and the assertion of  their rights in this arbitration. 
The Tribunal does not consider it useful to reiterate herein the multiple and complex 
considerations which prompted it to recommend that Cyprus suspend the enforcement of

ll il 9 Memor ial,  a t 329.
1190 Procedura l O rde r No . 6, a t 2 19.
1191 C-PIIS,  a t 128.

327



these w ar ra nt s119- or  the conside rat ion s w hic h, fol low ing the  d efen da nts’ re fusal to appear 
for  thei r com mit tal hea ring s, determined the Tribun al to rec om mend tha t Me ssrs. 
Bo ulo uta s, Foros, Vgeno poulo s and  M ageiras appear for the ir c om mi tta l he ar ings .1193 F or 
the pu rposes  o f the pre sen t analy sis , it is sufficie nt to note  that, at the  inte rim me asu res  
stag e, the Trib una l was not per sua ded  tha t the stat e o f the ev ide nti ary  record  at tha t tim e 
supp orted  a c onc lus ion  tha t the criminal  pr oce eding s had been init iat ed  ab usively, wi th the 
int en t to hara ss Cla ima nts  or  to gain a tac tica l adv antage  in thi s arbi tra tio n.1194 This 
conc lus ion  was then  c onfirmed by the  subseq uent con duc t o f the  c rim ina l defen dants  and 
o f the  Cyprus p rosecu tori al authoriti es,  a s well as b y the now  comp let e e vid ent iary reco rd.  
Ind eed , following  the issu anc e o f  Proc edu ral  Order s Nos . 7 and 8, and  the appeara nce o f 
Mess rs.  Bou lou tas  and Foros  for the ir com mitta l hearings, the  arr est  warrants  issued 
again st th em 1195 wer e withd raw n and  bai l was  set  in term s comp ara ble  to those impos ed 
for va rio us  BoC offi cial s. Messrs.  Boulo uta s and  Foros cou ld thu s trav el free ly wi tho ut 
fea r o f  arre st. Follow ing  R espo nd en t’s req ues t to cro ss-examine him,  Mr. Boulo uta s also  
ap peare d at the hear ing.  For his par t, Mr.  Magei ras  refused to ap pe ar  for his comm itta l 
hearing , eve n when  expres sly  invited by the  Tr ibu nal  an d when guaran tee s o f releas e u pon  
his a ppearan ce  at the c om mi tta l h ear ing  wer e offered . Th e Tribuna l note s that, in  an y ev ent , 
in June  2017, the ar rest  wa rrant issued  aga ins t M r. Mag eiras was w ith draw n.1196 M oreove r, 
on  14 Ju ne  20 18,  the C yprus  Suprem e C ourt con firm ed that  Mess rs.  Boulo uta s and  F or os ’ 
init ial election  to appear for their comm itta l hearings thro ugh  counsel  did not  constitu te 
conte mpt  o f  cour t and did not  ju st ify the issu anc e o f arres t w ar rant s.1 197 In o the r word s, the 
Cy pri ot cou rts gave Cla im an ts’ wi tne sse s the ir tim e in co urt  and ul tim ate ly s ided  wi th them 
on the se procedural issue s.

1291. The Tr ibu na l thus ma intain s its pro vis ion al find ing  that the cri mi na l pro cee din gs we re 
ini tia ted  by Respon den t as a resu lt o f  the leg itim ate  app lica tion o f C yprus criminal  laws, 
and not  abusively , for tactica l reason s or  w ith  the intent to haras s Cla ima nts . More over,  
any  imped iment  that  a ffected som e of  Claim an ts'  witnesses as a res ult  o f the issuance of 
arrest  warrants  w as short -liv ed,  as Cypru s sus pen ded  their enfor ceme nt and  s ubseq uentl y 
wi thdrew  them. For  these  reasons,  t he  Tr ibu nal finds no breach  o f the  Trea ty a s a  resu lt of 
the issuance o f arre st wa rra nts  again st Messrs.  Bouloutas, For os,  Vgeno pou los  and  
Mageiras.

1292. As support  for thei r c onten tion tha t Respo ndent  sele ctiv ely  target ed them  when br ing ing  
the 2015  Criminal pro sec ution, Cla imants have refe rred  to the unanimo us nature  o f  the

See, Procedural Order No. 6, at 230-246, 253-257.
1 ,, u  See, Procedural  Order No. 7, at 60-95.

Procedural Order No. 6, at 220, 223,229 , 231-237.
1 |, ,J  Mr. Vgenopoulos passed away before his committal hearing scheduled for 1 December 2016.

Claimants’ Letter to the Tribunal, 22 June 2017.
I l”  Claimants' Lette r to the Tribunal, 19 June 2018.
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dec isio n tak en by the  Laiki  Bo ard  o f Directo rs to postp one impai ring the  goo dwill of the 
Ba nk ’s Greek ope rat ions. Claim an ts argue that  “C yprus  has never sub stanti ate d its 
select ive  prosecut ion ” and, mo nth s aft er the comp let ion o f the interim phase  o f the 
arb itra tion, “has still  offe red no evidence to ju st ify its select ive  prosecut ion ”. 1198 The 
Tribunal  rec all s tha t, acc ord ing  to established pri nc ipl es  g overn ing  the  b urden o f proof, it 
is up to Claim an ts to demo nst rate tha t the 201 5 Cr imina l pro sec ution  was  arbi trary, 
retalia tory, target ed or  discriminatory . In any  event, the  Tribun al rec all s that , at the 
pro vis ion al me asu res  h ear ing , the  A tto rne y Gen era l o f Cyprus, Mr. Clerides, pro vided the 
fol low ing  expla na tio n for Cy pr us ’ decis ion  to pro sec ute  only four me mb ers  o f Laiki ’s 
Board  o f Di rec tors:

“THE WITNESS: [W]e have decided in this case to prosecute only persons of  the members 
of the Board who had some knowledge in the subject matter of the criminal investigation, 
persons who had participated in one way or  another. [... ] Who had knowledge  of the facts 
which create this offence, because without mens rea, you cannot secure a prosecution or 
prosecute anybody.
ARBITRATOR PRICE: [Ojther  than the fact that one was chair of  the audit committee, 
how is it that you picked these four and no others? What was the distinguishing feature of  
these four?
THE WITNESS: One was the CEO, the other was the acting CEO, the other one was 
participa ting in the audit commiss ion. They had special knowledge.
ARBITRATOR PRICE: And the other nine did not part icipate in the decision?
THE WITNESS: They didn’t have special knowledge so as to fix them with liability. [.. .] 
The other two persons who had -  could be fixed with knowledge were Mr. Mylonas and 
Mr. Slylianidcs. These two people could have been added as accused persons on the charge 
sheets. Mr. Mylonas was accepted for the reasons I gave -  old age. And Mr. Stylianidcs 
was preferred to  be used as a prosecution witness.” 1

1293. The Tribunal  a cce pts  the exp lan ation  offered  by the Cypru s At torney  Gene ral,

1294. Claim ants add  tha t a s tate ment att ributed to the Presi dent o f the Ins titu tions Comm ittee in 
No vemb er 2 013,1200 as well  as a s tatem ent a ttributed  to  the President  o f  CySE C in Janua ry 
2O14 1201 also demo nstra te the “v ind ict ive ness” 1202 o f the crim inal  pro sec utions initia ted 
aga ins t them .

1295. The  Tribunal  has  alre ady  exa mined  the sta tem ent  att ribute d to the Pre sident o f CySEC. 
There in,  the  Tribunal has conc lud ed  that  Claim ants have not demo nstra ted  by a 
pre pondera nce o f eviden ce that  th is sta tem ent  can  ef fecti ve ly  be att ributed to the Presid ent

l l 9 8 C-PHS, at 129.
I W  Interim Measures Hearing Transcrip t, Day 2, 347: 18-22; 348: 1-4, 9-20; 354: 7-14.
noi) "Th c  unimaginable p illage”, Sin ici  ini,  14 November 2013 (Exhibit C-0498).
1201 T, Agathokleus, “New investigations commenced for Laiki” , Alit he ia , 26 January 2014 (Exhibit C-0506)
1202 C-PHS, at 130 (emphasis omitted).
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of CySEC. For this reason, this statement cannot support Claimants’ argument of  a targeted 
criminal prosecution.

1296. The Tribunal further notes that the statement attributed to the President of the Institutions 
Committee was included in an opinion piece published in Simerini. The paragraph in which 
the contested statement appears reads as follows:

“Further than  this,  however, there are grave liabi lities by many and var ious perso ns on 
many levels. We  arc ta lking  abou t a five b illion eu ro loss.  The  Ass istant-Attorn ey General,  
R. Erotokritou , correctly  said  that : ‘To rob a  bank, you  m ust first buy it ’. T he  [sic  J bought 
it, they governed it the way they wanted to and they  p illaged  it! The Secreta ry-G ener al of  
D1SY stated, the day before ye sterday , yet again, that  al l those  responsib le for t his pillage  
have names and addresses. The  night b efore  last, the Attorney-Gene ral asked everyon e to 
be very care ful when dealing with cases unde r investigation, such as the pillage  o f the  
banking system and, particularly, of Laiki  This  was , obviously, a d irect  reference  to the 
Committee of Institu tions.  Yes terd ay,  this caused  a reac tion  from the Chairm an of the 
latter,  who indicated intensely that  for at least the last  15 months, noth ing has happened. 
The Com mitt ee is looking for e vidence but it is the Attorney-Gene ral who mus t promote
the cases  and  look for the guilty  parti es, whom we all know . ‘If  justice is not soon  delivered 
and the gui lty persons not punis hed’, D.  Syllouris said , ‘then we will be t he pseudo state. 
A serious state  cannot delay the punishm ent of  those found  guilty".” 13**3 [em pha sis added]

1297. A simple reading o f the text above shows that the author of  the opinion piece was not 
seeking to att ibute the statement “whom we all know” to the President of  the Institutions 
Committee, since the remark is not a direct quote. Moreover and in any event, the 
observation itself does not mention any individual by name. In other words, this opinion 
piece has a very low probative value and certainly cannot substantiate an allegation of  a 
selective prosecution.

1298. For the reasons mentioned above, the Tribunal is not persuaded that the evidence in the 
record demonstrates that the criminal proceedings unfairly and arbitrarily targeted 
Claimants or  their affiliates.

1299. For these reasons, the Tribunal concludes that Respondent did not breach Article 2(2) of  
the Treaty through it conduct of the criminal prosecutions.

1300. Statements made in the media against Claimants and their affiliates. Claimants also 
challenge a number o f statements that were published in the Cypriot media, which they 
contend created a climate o f hostility towards them and their investment and impeded the 
Cypriot authorities from impartially deciding their cases.

1203 "The  unimaginable p illage", Snneiim , 14 November 2013 (Exhibit C-0498).
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1301. The Tribunal has reviewed this evidence and has reached the conclusion that it does not 
support Claimants’ allegations.

1302. First, the Tribunal has already examined the statements attributed to the President of  
CySEC and to the President of  the Institutions Committee and has concluded that they 
cannot support a conclusion of  hostility towards Claimants or of  a prejudgment of  their 
cases.

1303. Second, the evidence referred to by Claimants includes a number of  instances where the 
Attorney General of  Cyprus emphasized that the presumption of innocence and the rule o f 
law must be upheld in all proceedings involving the causes of  the Cypriot financial 
cris is.1204 Such statements cannot have caused any harm to Claimants and, if  anything, 
showed that the prosecutorial authorities in Cyprus were intent on ensuring that the 
principles of  the presumption  of  innocence and due process were complied with.

1304. Third, a number of  statements challenged by Claimants do not specifically refer to them. 
An example is the following statement by  the President o f the Institutions Committee:

“The president o f the committee on institutions noted that ‘there are particular issues which 
do not require comprehensive treatment in order for us to conclude  to punishment.” 1205

1305. Similarly, a statement by the President o f Cyprus, Nikos Anastasiadcs, does not refer to 
Claimants:

“Receiving the report, the President of  the Republic warmly thank [sic] the Institutions 
Committee because, with the complete  and admirable co-operation between its members ,
‘ in order to clarify a certainly criminal behaviour on the part of  those who were responsible 
for the banking system of  the country, has closed in a very brie f time, I must say, taking 
into consideration the complexity of  the issue, an investigation with specific findings, 
which will undoubtedly, I am sure, help those wo bear the responsibility for the 
prosecution and punishment of  those who are involved in the crime against the economy 
of  the land, [ie] the Attorney-General.” 12“

1306. The Tribunal also notes that, while Claimants challenge these statements made in 
connection with the report of  the Institutions Committee, Claimants do not reiterate such 
concerns with regard to the actual findings included in the final report o f the Institutions 
Committee. Consequently, the Tribunal finds that the statements above do not substantiate 
Claimants’ submission that Cypriot authorities had an animus against them.

la M  M . Adamou, “ They make populis t and taunting statements.. .” , Simenn i, 6 A pri l 2014 (Ex hib it C -05 11); “ Cypriot 
Economy:  T ime for Justice for  the economy” , Stocknatc lt, 22 December 2013 (E xh ib it C-0502).
1205 “ Cyp rio t Econom y: Tim e fo r Justice fo r the economy” , Stockwalch, 22 December 2013 (Exhibit  C-0502).
1206 “ The Report o f the Institu tions Comm ittee  is wi th  the President” , Stackwalch , 13 May 2014 (Ex hib it C -0521).
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1307. Filially, the Tribunal considers that, uf the public statements challenged by Claimants, two 
could potentially raise concerns. In the first, a member of  the Cypriot Par liament’s Green 
Party described Mr. Vgenopoulos as “a curse and a plague for Cyprus”. 130 ' In the second, 
the Cypriot Minister of Finance, H. Georgiades, declared in a radio interview that he “had 
the impression that Laiki was destroyed by that very well known individual who was 
welcomed as an investor from Gree ce".1308

1308. The Tribunal does not consider however tha t these statements arc sufficient to warrant a 
conclusion that Claimants were unfairly targeted by Cyprus or were denied due process in 
the various civil, administrative or criminal proceedings in the country as a result of  
animosity towards them. As mentioned above, in the Nicosia, Paphos, Limassol and 
CySEC proceedings, as well as in the criminal prosecutions initiated against Claimants, the 
Tribunal identified no breach of due process. Two statements that arc adverse to Claimants’ 
interests in these proceedings, made by individuals who are not involved in local 
proceedings, arc not sufficient to outweigh the evidence showing that Claimants’ due 
process rights were complied with.

1309. For all the reasons identified above, the Tribunal finds that Cyprus did not breach the FET 
standard in Article 2(2) of the Treaty through a failure to provide due process to Claimants’ 
investment.

§

1310. On the basis of  the considerations above, the Tribunal concludes that Respondent did not 
breach Article  2(2) of  the Treaty by failing to accord fair and equitable treatment to 
Claimants’ investment.

XI. WHETHER RESPONDENT FAILED TO GRANT CLAIMANTS FULL 
PROTECTION AND SECURITY

,: o 7  N. Palala, "Barrage fire  against Vgenopoulos“ , Simerin i, 14 November 2013 (Exhib it C-0497).
I2"s Astra  Radio 92.8 EM , Extract o f the Interv iew  wi th  the Minister  o f Finance o f Cyprus, H. Gcorgiades, on the 
“ Mo rn ing edit ion " show, 5 A pri l 2017 (Ex hib it C-0859).
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C. The Tribunal’s analysis

1319. The Tribunal finds that Claimants’ claim has no merit.

1320. Claimants’ case concerning the breach by Respondent o f the FPS standard in Article 2(2) 
of the Treaty is based -  with a few exceptions -  on roughly the same arguments as those 
raised in the context of its expropriation and FET claims analyzed in Sections 1X.C and 
X.C above. The Tribunal need not determine with precision the content of the obl igation 
to accord full protection and security to Claimants’ investment under Article 2(2) o f the 
Treaty in order to find that Claimants’ claims pertaining to PSB-, the removal of  
management, the recapitalization o f Laiki or the discrimination of  Laiki in comparison with 
the BoC have no merit. Even assuming that Claimants’ understanding regarding the content 
of  the FPS standard was correct and that a breach o f the FET standard would automatically 
entail a breach of  the FPS standard, their claims would fail for the same reasons as those 
that have been set out in detail in Sections  IX.C and X.C above.

1321. There are two elements that differentiate Claimants’ claims under the FET Standard and 
those under the FPS Standard. Claimants argue that the CBC’s decision to impose 
conditions on Laiki’s commercial operations in November 2011 and Respondent’s 
amendment o f the Management of Financial Crises Law in January 2013 breached the FPS 
Standard.

1322. The Tribunal notes that the CBC’s decision of  7 November 2011 to place restrictions on 
Laiki’s commercial operations was taken pursuant to Section 30(1 )(b) of the Banking Law, 
pursuant to which:

“30. (1) The Central Bank may take all or any of  the following measures  where a bank fails 
to comply with any o f the provisions of  this Law, or o f any Regulation issued under  this 
Law or with the conditions o f its licence, or in the opinion of  the Central Bank the liquidity 
and charac ter o f its assets have been impaired o r there is a risk that the ability of  the bank 
to meet promptly its obligations may be impaired, or where this is considered necessary 
for the safeguarding of  the interests o f depositors or creditors -

[•••]

(b) Without prejudice to the generality of  paragraph (a) above, impose conditions under 
this section and in particular:

(i) require the bank to take certain steps or to refrain from adopting or 
pursuing a particular course of  action or  to restrict the scope o f its business 
in a particular way;

(ii) impose limitations on the bank on the acceptance of  deposits, the granting 
of  credit or the making o f investments;
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(i ii)  proh ibit the bank  from so lici tin g deposits, either gen era lly or from 
spe cifie d persons or c las s o f persons;

(iv ) proh ibit the bank  from entering into any other transaction or class of  
transactions;

(v) require the rem oval o f an y dir ector,  c hi ef  exec utiv e or ma nager o f a bank;

(vi ) obl ige  the bank to hold  own funds in exc ess  of the minim um  level laid  
down pursuant lo the pr ovi sion s o f sect ion 2 1 ;

(v ii)  requ ire the reinforcement o f the arrangemen ts, processes, mechanism s and 
strategies o f the bank  im plement ed to co mply  w ith subsections (2) and (3) 
o f sect ion 19 and sect ion 19 A;

(v iii ) to require  the bank to a pp ly a s péc ifie pr ov isi on ing  p oli cy  o r treatment o f 
assets in terms o f cap ital requirements;

fix) restrict o r l imi t the bu sine ss, operations  o r network of  banks; and

(x ) requ ire the reduction  o f the risk  inherent  in the activities, produc ts and 
syste ms o f banks,” 1" 1

1323. The Tribunal also recalls that, prior to imposing these conditions on the Bank, the CBC 
and Laiki engaged in a lengthy correspondence during which the regulator made clear to 
management that it was extremely concerned about the precarious financial situation of the 
Bank and dissatisfied with the measures taken by management to address it. One week 
before the imposition o f restrictions on the Bank’s commercial operations, on 31 October 
2011, the CBC notified Laiki that it was “ exam ining] the possibility of  taking measures 
pursuant to the powers granted to it in accordance with section 30 o f the Banking Business 
Law of 1997 to (No 2) of 201 1”. !223 The CBC’s letter attached a report of  the Bank 
Supervision and Regulation Department, which laid out the very grave concerns of  the 
regulator with respect to the Bank’s liquidity. Laiki submitted its comments on the above 
on 3 November 2011, and expressed its disagreement with the CBC’s understanding of  the 
causes of  the Bank’s liquidity problem.1224 During this time, Laiki was reliant on 
emergency liquidity financing from the CBC in order to be able to continue offering its 
services. On 7 November 2011, following a meeting between Mr. Orphanides and Messrs. 
Bouloutas and Vgcnopoulos, the CBC reiterated its dissatisfaction  with management’s 
solutions to the Bank’s liquidity problems and concluded that “there [was] danger that  the 
ability o f the Bank for addressing its obligations on time could be reduced”.1225 The CBC

1222 Republic o fC yp rus,  Bunk ing Luws o f (997-2013 (E xh ib it CL-0138).
1223 Lette r fro m (he CBC (A,  Orphanides) lo MPB (E. Boutoutas), 3 J October 2011 (Exh ibit C-0275).
1224 Letter fro m M PB  (E. Boulmitas) to the CBC (A . Orphanides), 3 November 2 01 1 (E xh ib it C-0277).
1225 Lette r fro m the CBC (A , Orphanides} to M PB (E. Bouloutas), 7 November 20 L1 (Exh ib it C-0280).
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therefore imposed nine conditions on the Bank’s operations “in order to safeguard the 
interests o f the depositors”. 1226

1324. For the same reasons that have prompted the Tribunal to conclude that the removal of  Mr, 
Bouloutas was carried out in the legitimate exercise of  Cyprus’ police powers, the Tribunal 
also finds that the C BC’s decision to impose nine operat ing conditions on the Bank was 
likewise a legitimate exercise o f Respondent’s police powers. There was thus no excess of 
power against which Claimants deserved protection. Consequently, even if  the Tribunal 
were to interpret the FPS standard as advocated by Claimants, i.e., as imposing an 
obligation to take all reasonable preventative, precautionary and remedial measures in 
order to ensure a secure investment environment, there would be no breach o f Article 2(2) 
of  the Treaty on this account.

1325. The Tribunal further  notes that the amendment to the Management of  Financial Crises Law 
challenged by Claimants reads as follows:

“(3) Persons appointed in any way as member [sic] to the board of  directors or the 
Committee o f the beneficiary financial institution, and officers of the said institution acting 
on the instructions of  the board of directors or the Committee, in case of  initiation of  a 
lawsuit, application or any other legal procedure for the claim o f compensation o r other 
remedy or for the imposition o f sanction [sic] against them in relation to an act or omission 
during the exercise o f their duties and responsibilities, which act or omission has occurred 
during the period in which the Republic holds the majority shares of  the beneficiary 
institution with voting rights or  appoint [sic] the majority of  members or members with a 
right to veto the decisions o f the board of directors or the Committee, shall not  be liable for 
any responsibility unless it is proved that the act or omission was not in good faith or was 
a result of gross negligence.”

1326. Claimants complain that the limitation imposed on their right as shareholders to sue 
members of  Laiki’s Board of  Directors for breach of  duties rendered their investment 
substantially less secure, in contravention to Article 2(2) of  the Treaty. Respondent 
counters that the introduction of  this limitation was necessary in order to attract competent 
professionals to the boards o f Cyprus’ deeply troubled financial institutions at a time of 
considerable economic uncertainty.

1327. The Tribunal, after considering all the circumstances surrounding the enactment of this 
amendment to the Management of  Financial Crises Law, as well as its impact on 
Claimants’ investment, finds that it does not fall foul o f the FPS Standard in Article 2(2) 
of  the Treaty, even if one were to endorse  Claimants’ interpretation thereof.

1226 id.
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1328. Firs t, th e Trib unal notes that, pu rsu ant io this ame ndme nt o f Section  13 o f  the  Mana gem ent  
o f Fin ancial Cr ise s Law , Claim an ts’ right as share ho lde rs to pur sue  in co ur t the  m embers  
o f Laik i’s B oar d o f  Directo rs was  n ot curt aile d in its ent iret y. Cla ima nts  r eta ined the right 
to sue  on  th e b as is o f bad  faith or  gross  n egl igence .

1329. Sec ond , the Tr ibun al  obse rves that  the amend ment ap pli ed  a fter  the  entry into force o f the  
Under writin g De cree  (“du ring  the per iod  in which  the  R epu blic hold s the ma jor ity  shares 
o f the benefic iary ins titu tion  with voting rights  or app oint  [s ic] the ma jor ity  o f  members  or 
members  with a rig ht  to veto  the dec isio ns o f th e bo ard o f  direc tors  o f t he Comm itte e”). 
The Un derwrit ing  Decre e entered into  force on 18 M ay  2012. The res ult s o f La iki’s 
recapi tal iza tion pu rsu an t to the terms  o f t he Un de rw rit ing Dec ree wer e announced  on 2 
Ju ly  2012, whe n Cypru s thus bec ame the owner o f 84%  o f the  s har ehold ing  in Laiki . The 
Tribun al the refore  find s that  the limitat ion  on the  sh areh olde rs’ righ t to sue  the Ba nk 's 
dire cto rs for breach  o f du ties  p rim ari ly and sub sta nti all y affect ed the righ ts o f the  C yprus 
Gover nment  itse lf. Cla ima nts , though affe cted, were far  less  imp acte d due to the size  o f 
the ir sha rehold ing .

1330. Thi rd, the Tr ibu na l is persuaded  that there is some  tru th to Re spondent’s submis sion 
accord ing  to w hic h, in the  absence o f  this  type  of legal  pro lection  to r memb ers  o f the bo ards  
o f  Cy prus ’ tro ub led  finan cial ins titu tions,  it wo uld have been dif fic ult  to att rac t 
pro fessional s wi th the  r equired  co mp etence to ma nag e a b ank in f inan cial  d iff icu lty .

13 31. Fourth and  in any eve nt,  the Tribunal  reca lls that, at the  time the Un derwrit ing  Dec ree 
entered into  force and fol low ing  La ik i’s rec ap ita lization , the Bank was  in an extrem ely  
diff icu lt financ ial positi on. Its shar e price in Ju ne 2012  reflect ed this dir e c on di tio n:122 '

l3 3 ' Kac/marek First Expert Report, Figure 35.
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3 MIC Cum m uU liv e I nva lm en l in Laiki 
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1332. Consequently, any loss in value that Claimants would have suffered as a result of  the 
limitation of  their rights was insubstantial for two reasons. First, due to their minority 
shareholding. Second, due to the Bank’s precarious financial condition, reflected in its 
insubstantial market capitalization.

1333. The Tribunal is thus not persuaded that the limitation to Claimants' rights to pursue 
members of  Laiki’s Board was substantial enough to warrant a conclusion that their 
investment was not accorded full protection and security, even when this standard is 
understood as Claimants plead in this arbitration.

1334. For all these reasons, the Tribunal finds that Respondent did not breach the FPS Standard 
in Article 2(2) o f the Treaty.

XII. WHETHER RESPONDENT DISCRIMINATED AGAINST CLAIMANTS’ 
INVESTMENT

339



C. The T ribu na l’s ana lysis

1339. Articl e 3 o f the Tre aty  (“M ost  Favou red  Na tio n and Na tion al Trea tm en t Pro vis ion s” ) 
stipul ates:

“ 1. Nei ther Contracting Party shall subject investments in its territory owned in whole or 
in part by investors o f the other Contracting Party to treatment less favourable than that 
which it accords to investments o f its own investors or to investments of  investors of  any 
third State.

2. Neither Contracting Party shall subject investors of  the other Contracting  Party, as 
regards  their activity in connection with investments in its territory, to treatment less 
favourable than that which it accords to its own investors or to investors o f any third State.

J. Such treatment shall not relate to privileges or advantages which either  Contracting Party 
accords to investors of any third State:

a) on account o f its membership of, or association with, a customs or economic union, a 
common market, a free trade  area or similar institutions.

b) on the basis of  any double taxation agreement or other agreements regarding matters of 
taxation.

4. Each Contracting Party has the right to maintain, in accordance with  its laws, regulations 
and its policy regarding foreign investments, exceptions from the national treatment of 
paragraphs 1 and 2 o f this Article,”

1340. In Se cti on  X.C .7 above, the  Trib una l has  examine d Claim an ts’ cla im that  Cypru s 
dis cri mi na ted  aga inst  their  i nvestment by  p ref err ing  the BoC  to Laiki. That ana lys is was  
made un de r Articl e 2 (2 )’s FE T standard . In the  p aragraphs  b elow, the  T ribuna l wil l focus 
on Cl aiman ts ' dis crimination cla im bas ed on Ar tic le 3 o f t he Treat y, in oth er wo rds , on 
the ir c laim tha t they  suffe red  from d iscrim ina tion on the bas is o f the ir Greek nat ionality.

1341. For  the  rea sons  tha t are  se t out below, the Tribunal finds tha t Claim an ts’ cla im  of 
dis crimination on the bas is o f nat ion ali ty has  no mer it.

1342. First,  the  Tribunal  reca lls its con clusion at Section  X.C .7 abo ve that Respo nde nt did  not 
treat  Laiki and  the BoC diffe ren tly  with r esp ect  to  the  rem ova l o f man agem ent, th e gr ant ing  
o f ELA and the sale o f the ir G ree k b ranches. Conse quently , C la im an ts’ conten tion that the 
BoC wa s pre fer red  by C yprus  on accoun t o f it be ing  cont rol led  by Cypriots  has no factual 
or  legal ba sis  inso far  as it co ncern s these three issue s.

1343. Sec ond , the  Trib una l conc lud ed  at Sec tion  X.C.7  abo ve that the re was a dif ference in 
treatm ent  between Laik i and  the BoC consist ing  o f Cy prus’ decis ion  in March  201 3 to 
resolve Laiki and rescue  the BoC . N everthe les s, the  Tr ibunal  found tha t this  d iffere nce  in
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treatment was jus tified by the different financial conditions  o f the two banks and that, in 
any event, the original shareholders  of the BoC and the original shareholders  of  Laiki were 
both completely  wiped out in the process.

1344. The Tribunal further finds that there is no support in the record for Cla imants’ contention 
that, when Cyprus decided to rescue the BoC and resolve Laiki, it preferred the BoC on 
account of  the controlling shareholders’ nationality. Claimants’ reference to the Secret 
Report in an attempt to prove otherwise docs not assis t its case. In relevant part, the Secret 
Report reads as follows:

“The afore mentioned information on investment interest was not credible. The Bank’s 
CEO, Chr. Stylianidcs had sent an urgent le tter (23/2 2012) to the Finance Minister Kikis 
Kazamias as regards the ban k’s plan for raising capital and requested a meeting to ‘discuss 
the parameters of  a potential financial guarantee  by the state to cover the issue 
(underwriting)’.

This was proof that there was no investment interest in an insolvent bank. Kikis Kazamias 
accepted the proposal put forward by Marfin Popula r Bank and on 2 March 2012, sent a 
letter to  Orphanidcs in which he said that following the announcement of  Marfin Popular 
Bank’s preliminary results, the  government of the Republic of Cypru s rei ter ate d its 
com mitment  to supp ort the  b ank s, in case they did  not receive the required funds from 
private  investors.

[ - J

The fact that this decision was political, was confessed later on by the General Secretary 
of  AKEL, Andros Kyprianou:
‘As regards to Marfin Popula r Bank, the amount of  €1,8 billion, we had an internal party 
difference  o f approach. A few of  us said that the bank should be left to collapse or go into 
a resolution process so that the Bank of  Cyprus would be protected. Others said that we 
should keep the bank at any cost and in the end we decided that Marfin Popular Bank 
should be saved. From what the experts were saying [sic]. We trusted the experts and we 
decided that Marfin Popula r Bank had to be saved whilst perhaps it shouldn’t’.” 12’'’ 
[emphasis in original]

1345. The Tribunal notes that the quoted section in the Secret Report refers to Laiki’s 
recapitalization in June 2012 and not to its resolution in March 2013. Thus, for this reason 
alone, the Secret Report is inapposite. However, the Tribunal is also persuaded that this 
section in the Secret Report does not support Claimants’ contention that the Government 
of  Cyprus intended to protect the BoC to the detriment of  Laiki. According to this 
document, at that time, there was a dispute within the AKEL party as to whether Laiki 
should be recapitalized by the State or be resolved in order to protect the BoC. As this 
document and a substantial body of documentary and testimonial evidence in the record 
make clear, Laiki was not left to collapse. Instead, Respondent continued offering ELA,

,2M Secret Report, pp. 16, 17.
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increased its sovereign debt by EUR 1.8 in order to assist with the Bank’s recapitalization, 
and sought funds from the Troika to save both Laiki and the BoC. The fact that a defeated 
faction within the governing party in Cyprus would have preferred to adopt a different 
strategy and protect the BoC to Laiki 's detriment does not demonstrate that the Cyprus 
Government it self was animated by such intent.

1346. As support for their contention that Laiki was discriminated against in March 2013, 
Claimants also refer to a statement made by Mr. Pavlou to the press:

“[D]uring the weekend after the 2P ' March, something occured [sic] and instead of the 
plan for the crea tion of  Good and Bad Laiki moving forward, the dissolution of  the bank 
and the absorption o f its assets by Bank of  Cyprus was finally  decided 'Although I do not 
have any evidence . I am almost certain that known, rich and  powerful families o f Nicosia 
intervened so that they would not lose Bank of  Cyprus’, he characteristically 
mentioned.” 1235 [emphasis added]

1347. The Tribunal notes that, on the face of the declaration made by  Mr. Pavlou, a member o f 
Laiki’s Board o f Directors in 2012-2013 and then Special Administrator  of  the Bank, Mr. 
Pavlou was speculating as to the reasons why Laiki was resolved while the BoC was 
allowed to continue operating. The Tribunal cannot attribute any evidentiary weight to such 
a statement.

1348. As regard Claimants’ claim that Respondent discriminated against their investment by 
enacting the amendment to the Management o f Financial Crises Law in January 2013, the 
Tribunal finds it to be equally mcritless. As mentioned in Section XI.C above, this 
amendment curtailed Cyprus’ right to pursue in court members of  Laiki’s Board of 
Directors for breach o f their duties to a far greater degree than it curtailed Claimants’ right. 
Indeed, at the relevant time, Cyprus was the owner of  84% of  Laiki’s shares, white 
Claimants’ shareholding had been diluted to about 1%. It is difficult to see how, under 
these circumstances, Respondent protected its own investment to the detriment of 
Claimants’.

1349. For all the reasons mentioned above, the Tribunal concludes that Respondent did not 
breach Article 3 o f the Treaty.

1235 A, Antonio«, “Chris Pavlou; Powerful families destroyed Laiki”, Signialivc. 14 May 2013 (Exhibit C-0463). 
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XIII. WHETHER RESPONDENT BREACHED ITS UNILATERAL DECLARATIONS
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C. The Tribunal’s analysis

1356. The  Tribun al ne ed  not eng age  in an ana lysi s o f the  lega l bas is o f Cl aiman ts’ claim 
here und er in o rder  to conc lude th at it  lacks m erit.  As th e Trib un al’s analys es u nder S ecti ons  
IX-XII abo ve make clear, Re spondent offe red liq uidit y and rec apita lization  suppor t to 
Laiki and  this perm itted  the Ba nk  to con tinu e opera tin g unti l March 2013. The Trib unal 
docs not  co ns ide r it nec essary  to rei terate  these c onsid era tio ns  here. Th is c laim is the refore  
dism issed.
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>’J'1 Case Concerning the Fae ton'  at Chorzów, Germanv »' P oland (Claim s fo r Indem nity) (Meri ts)  (1928) PCIJ Scries 
A No 17 (Exhibit  CL-0 065) (“ Chorzów Factory” ).
1141 M emoria l, at 563-567; Reply, at 360, 361.
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C. The Tribunal’s analysis

1383. The Tribunal has concluded at Sections IX-XIII above that Respondent did not breach its 
obligations under the Treaty. For this reason, Claimants ’ claim for damages must also fail.

12 7i  Rejoinder , at  497 -499 .
1276 Counter-Memorial, at 1076; Rejo inder, at 545.
1277 Counter-Memorial, at 1077-1082; Rejoinder , at 546.
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XVI. DECISION

I or the foregoing reasons, the Tr ibunal decides as follows:

(a) Dismisses the claims by Messrs. Andreas Vgenopoulos and Alexandras  Bakatselos;

(b) Finds that it has jur isd ict ion  to hear the remaining Claimants’ claims in this 
arb itra tion ;

(c) Finds that Respondent, the Repub lic o f Cyprus, has not acted in breach o f the Treaty;

(d) Dismisses Claimants’ claim for damages;

(e) Orders Claimants to pay Respondent on a join t and several basis the amount o f EUR 
5,000,000 as compensation for  Respondent's reasonable costs in this arbitration;

(f)  Dismisses all other claims.

Arbit rator
7 .q  J o l ’y 2 -0  t b

& / io
Sir David A. O. Edward QC 

Arb itrator
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