
OF THE REPUBLIC OF ECUADOR 
TO THE UNITED STATES OF AMERICA 

PURSUANT 'I'O ARTICLE VII OF THE TREATY BETWEEN 
THE UNITED STATES OF AMERICA AND THE REPUBLIC OF ECUADOR 
CONCERNMG THE ENCOURAGEMENT AND RECIPROCAL PROTECTION 

OF INVESTMENT 



Request of the Republic of Ecuador 

1 .  Because certain questions corlcerning the interpretation and application of the Treaty 

Between the United States of America and the Republic of Ecuador Concerning thc 

Encouragement and Reciprocal Protection of Investment (hereinafter the   rear^")' have rlot 

been resolved through consultations or other diplomatic channels, the Republic of Ecuador 

hereby requests that these questions, described below, be submitted to an arbitral tribunal for 

binding decision in accordance with the applicable rules of international law. 

THE AGREEMENT OUT OF WHICH THE DISPUTE ARISES. 

2. The issues in  dispute arise out of the Treaty, and in particular the interpretation and 

application of paragraph 7 of Article I1 of the Treaty, which provides as follows: 

Article VII 

7. Each Party shall provide effective means of asserring claims and 
enforcing rights with respect to investment, investment agreements, 
and investment authorizations. 

3.  The Parties' agreement to arbitrate is set forth in Article V11 of the Treaty, as follows: 

Article VII 

I. Any dispute between the Parties concerning the interpretation or 
application of the Treaty which is nor resolved through consultations 
or other diplomatic channels, shall be submitted, upon the request of 
either Party, to an arbitral tribunal for binding decision in accordance 
with the applicable rules of international law. In the absence of an 
agreement by the Parlies to [he contray, the arbitration rules of the 
United Nations commission on international Trade Law (UNCITRAL), 
except to the extent modijied by the Parties or by the arbifrarors, shall 
govern. 

2. Within two months of receipt of a request, each Party shall appoint 
an arbilrator. The two arbirrators shall select a fhird arbitrator as 
chairman, who is a national of a third State. The UNCITRAL Rules for 
appointing members of three member panels shall apply mutatis 

' Treaty Between the Republic o f  Ecuador and the United States o f  America Concerning the Encot~ragement and 
Reciprocal Protection o f  Investment, signed at Washington, D.C. 27 Aug. 1993, entered into force I I May 
1997, attached as Annex A. 



REQ~JEST OF TlIE REPUBLIC OF ECUADOR 

mutandis to the appointment of the arbitral panel except that the 
uppoinring authority referenced in those rules shall be the Secretary 
General of the Centre. 

3. Unless otherwise agreed, all submissions shall be made and oll 
hearings shall be completed within six months of rhe date of selection 
of the third arbitrator, and the Tribunal shall render its decisions 
within two months of the date of the.fina1 submissions or the date of the 
closing of the hearings, whichever is later. 

4. Expenses incurred by the Chairman, the other arbitrators, and other 
costs of the proceedings shall be paid for equally by the Parties. The 
Tribunal may, however, at its discretion, dlrect that a higher 
proportion of the costs be paid by one oj'the Parties. 

THE NATURE OP THE REQUEST. 

4. This Rcquest for Arbitration constitutes a request pursuant to paragraph 1 of Article 

VIJ of the Treaty, set forth above. It also constihltes the Republic of Ecuador's Notice of 

Arbitration under Article 3 of the arbitration rules of the United Nations Commission on 

International Trade Law adopted on 28 April 1976 (hereinafter, the "UNCITRAL Rules"), 

which govern the arbitration pursuant to paragraph 1 of Article VII of the Treaty, there being 

no agreement to the contrary. It also constitutes the Republic of Ecuador's demand under 

paragraph (a) of Article 3 of the UNCITRAL Rules that the dispute be referred to arbitration, 

Finally, it also contains, and thereby constitutes, the Republic of Ecuador's Statement of 

Claim pursuallt to Article 18 of the UNCJTRAL Rules. 

THE PARTIES AND THEIR ADDRESSES. 

5 .  The parties, and their addresses (for the time being), are as follows: 

Claimant: 

Republic of Ecuudor 
c/o Dr. Diego GarcL Carri6n 
Procurador General del Estado 
Robles 73 1 y Amazonas, 2' Piso 
Quito, Ecuador 

and 

Respondent: 

United States of America 
c/o The Honorable Hillary Clinton 
Secretary of State 
Washington, D.C. 



REQUESI'OF THE REPUBLIC OF ECUADOR 

STATEMENT OF FACTS SUPPORTING THE CLAIM. 

6 .  On Mtirch 30, 2010, an arbitral tribunal, constituted under the UNCITRAL Rules 

pursuant to paragraph 3(a)(iii) of Article VI of the Treaty, rendered a partial award on claims 

raised under the Treaty against the Republic of Ecuador by Chevron Corporation and Texaco 

Petroleum company.' 

7. By Note No. 13528-GM/201O dated June 8,201 0,' the Government of thc Republic of 

Ecuador informed the Government of the United States of America that it disagrees with 

certain aspects of the partial award, expressly specifying its preoccupation and particular 

concern with what it considered to be the tribunal's erroneous interpretation and application 

of paragraph 7 of Article 11 of the Treaty, quoted above. On the basis of that erroneous 

interpretation and application, the partial award held that the Republic of Ecuador railed lo 

comply with its obligations when its courts did not render judgments in six lawsuits lodged 

by Texaco Petroleum Company in the years before claimants commenced their arbitration 

under the Treaty, including a period before the Treaty entered into force, 

8, The Note explained that the Government of the Republic of Ecuador considers that 

the text of paragraph 7 of Article I1 of the Treaty reflects the Parties' intention to incorporate 

into the Treaty pre-existing obligations under customary international law relating to the 

prollibition against denial of justice by providing an effective framework or system under 

which claims may be asserted and rights enforced; that by agreeing to this text the Parties did 

not intend to obligate themselves to assure that the framework or system provided is effective 

in particular cases, which is a mntter regulated by other provisions of the Treaty incorporating 

customary international law principles; and that paragraph 7 of Article TI may not properly be 

applied to the ascertainment of compensation due for losses suffered as a result of a violation 

of its requirements in a manner that determines rights under the law of the respective Party to 

be different from what the courts of that Party have determined, or would likely detennine, i t  

lo be. 

9. The Note further explained that the Government of thc Republic of Ecuador col~siders 

that the partial award: 

Chevron Corporalion atld Texaco Petroleum Company v. Republic ojEcuodor, PCA Case No. AA277 (Partial 
Award o f  30 March, 2010) (DOckstiegel, Van den Berg, Browcr) available a/ 
Jittv://itn.law.rivic.c~~doc~1n~entdChevronTexacoEcu8dorl~nr~ialAw~rd.l~DF 

' Annex B (delivered by Note No. 4-2-87110 on June 1 1 ,  2010). 



erroneously interprets the duties reflected in the terms of paragraph 7 of 
Article I1 to be far broader than those reflected in the requirements just 
mentioned, to exceed those necessary to imple~nent customary 
international law and to constitute a guarantee of treatment in particular 
cases; and 

erroneously interprets and applies the provision to allow the compensation 
due for a violation to be based upon determinations of rights under the 
respective law of the United States or Ecuador that are at odds with actual 
or likely determinations of the United States or Ecuadorian courts, 

10. The Note gave specific exa~nples of how the partial award incorrectly interpreted and 

applied paragraph 7 of Article 11, pointing out that the partial award: 

states that "Article II(7) of the [Treaty] constitutes a lex specialis with 
greater specificity than the custoinary law standard of denial of justice" (7 
275), that "a distinct and potentially less-demanding test is applicable 
under this provision as compared to denial of justice under customary 
international law," which sets "a high threshold" (11 244), ~ n d  thus that "a 
violation of Article II(7) . . . may not always be sufficient to find a denial 
of justice under customary international law;" 

rejects the position that paragraph 7 of Article I1 requires only the 
existence and availability a framework or system under which claims may 
effectively be asserted and rights enforced and that, while individual 
experiences may be evidence of' systemic inadequacies, they cannot 
themselves constitute breaches of the provision, holding that paragraph 7 
of Article I1 allows arbitral "review of investor treatment in individual 
cases'' (7 245); 

although acknowledging that "principles of customary international law, 
such as the principle of 'judicial finalityy[, require] complete exhaustion of 
local remedies in order to establish State Responsibility for the acts of a 
State's judiciary" (q 321), rejects the contention that, in reviewing 
treatment in individual cases, it must be proven that there has been "a strict 
exhaustion of local remedies in order for the Tribunal to find a breach of 
Article II(7)" (7 268). holding that claims for violations of paragraph 7 of 
Article I1 "are not subject to that same strict requirement of exhaustion" (7 
321); and 

although acknowledging that "the threshold of 'effectiveness' stipulated by 
[paragraph 7 of Article II] requires that a measure of deference be afforded 
to the domestic justice system" (7 247), holding that a tribunal "owes . . , 
no deference" to any judgment issued by national courts after the date by 
which a violative delay has been determined to have occurred (7 377) and, 
on this basis, disregarding Ecuadorian court decisions dismissing some of 
the lawsuits for exceeding the period of prescription applicable under 
Ecuadorian law (because the tribunul "does not agree with the [court's] 
complex reasoning") (1 387) and for lack of merit under applicable 
Ecuadorian law principles of contract interpretation (7 465). 



1 1 ,  Citing the principle of international law reflected in Article 3 l(3) of the Vienna 

Convention on the Law of Treaties that treaty parties may agree on interpretations of the 

terms of their treaty that are highly a~thoritative,~ and the principle reflected in Article 26 of 

the Vienna Convention that "[elvery treaty in force . , , must be performed by [the parties] in 

good faith,"' including preventing any misinterpretation and lnisapplication of their treaty 

that results in harm to one of them, the Note expressed the request of the Government of the 

Republic of Ecuador that the Government of the United States of America confirm by reply 

note its agreement that: 

" I .  the obligations under Article lI(7) of the Treaty are not greater than those 
required to implement obligations under the standards of customary 
international law: 

2. the Article II(7) requirement of effective means refirs to the provision of a 
pamework or system under which claims may be asserted and rights 
enforced, but doe3 not create obligations to the Parties to the Treaty to 
assure that the framework or system provided is efective in particular 
cases, and 

3. the fixing of compensation due for losses suffered nr a result of a violarion 
of the  requirements of Article II(7) cannot be based upon o determination 
ofrights under the law of the respective Party that is di,!firentji.om what 
the courts of that Party have determined or would likely determine, and 
thus do not permit arbitral tribunals under Article V1#3 of the Trealy to 
substitute theirjudgment of rights under municipal law for the judgments of 
municipal courts." 

12. The Note also gave notice that, if sucll a confirming note was not forthcoming, or if 

the Government of the United States did not otherwise agree with the interpretations of 

paragraph 7 of Article I1 of the Treaty stated by the Government of the Republic of Ecuador, 

an unresolved dispute must be considered to exist between the Government of the Republic 

of Ecuador and the Government of the United States of America concerning the interpretation 

and application of the Treaty. No such confirming notc was received by the Government of 

the Republic of Ecuador. 

Vienna Convention on the Law of  Treaties (Vienna, 23 May 1969) 1 I S 5  U.N.l'.S. 3 3  1, en~ersd Inloforce 27 
Jan. 1980 ("There shall be taken into account [in the interpretation of a treaty], togcther with the context[.] any 
subsequent agrcemcnt belwcen thc partics regarding the interpretation of the trctaty or thc application of its 
provisions."). 

' Id.. art. 26. 



REQUEST OF THE REI'UBLIC OF ECUADOR 

13. Subsequent to the delivery of the Note, the Chief of Mission of tlle Ecuadorian 

Embassy in Washington raised its preoccupations with and concerns about these unresolved 

issues in a meeting with the Legal Adviser of the United States Department of State and 

inquired about the position of the Government of the United States orAmerica with regard to 

them. In a subsequent conversation initiated by him, the State Department Legal Adviser 

informed the Chief of Mission of the Ecuadorian Embassy "that his Government will not rule 

on this matter," making clear that no further response to, and no consultation or negotiation 

on, the issues raised could be expected. 

THE GENERAL NATURE OF THE DISPUTE. 

14. A relevant dispute exists between the Parties concerning the interpretation or 

application of the Treaty which has not been resolved through consultations or other 

diplomatic channels because the Republic of Ecuador's express specification of its 

preoccupations and concerns in the matter, and its positions on the proper interpretation and 

application of paragraph 7 of Article 11 of the Treaty, were made and directly communicated 

to the Government of tlie Ilnited States in circumstances (including Article V of the ~ r e a t f )  

where a response was called for, but were met with a refusal by the Government of the 

United States to enter into any discussion on the matter. The Republic of Ecuador's efforts to 

seek a resolution through consultations or other diplomatic channels had therefore proven 

unsuccessfi~l and the matter remains unresolved. This Request for Arbitration seeks 

resolution of the dispute, in the interest of both Parties, by means of an authoritative 

determination on the proper interpretation and application of paragraph 7 of Article 11 of the 

'Treaty that accords with what the Republic of Ecuador considers to have been the intentions 

of the Parties at the time when the Treaty was concluded. 

POINTS AT ISSUE AND THE RELIEF SOUGHT. 

15. The Republic of Ecuador respectfilly seeks an award determining the following 

points at issue: 

A. that the obligations of the Parties under paragraph 7 of Article 11 of the Treaty 
are not greater than their obligations under pre-existing customary 
international law: 

B. that the Parties' obligation under paragraph 7 of Article 11 of the Treaty to 
provide "etTective means" requires only that they Parties provide a framework 

"The Parties agree to consult promptly, on the request of eithcr, to resolve any disputes in connection with the 
Treaty, or to discuss any matter rclating to the intcrprcta~ion or application ofthe 'l'l.eaty." 



REQUEST OF THE REPUBLIC OF ECUADOR 

or system under which claims may be asserted and rights enforced, but do not 
obligate the Parties to assure that the framework or system provided is 
effective in particular cases; and 

C, that paragraph 7 of Article I1 may not be properly applied in a manner under 
which the fixing of compensation due for a violation of the provision is based 
upon determinations of rights under the respective law of the United States or 
Ecuador that are contrary to actual or likely determinations of the United 
States or Ecuadorian courts, as the case may be. 

REPRESENTATIVCS OF THF. REPUBLIC OF ECUADOR AND ADDRESS FOR NOTIFICATION. 

16. Counsel ofthe Republic of Ecuador for purposes of representation in this matter are: 

Diego Garcia Carribn, Procurador General del Estado 
Dr. Francisco Grijalva, Director de Patrocinio lnternacional 
Procuraduria General del Estado 
Robles 73 1 y Amazonas, 2" Piso 
Quito, Ecuador 
Telephone: +593 (2) 2502369 
Email: dsarcia@ae.rrob.ec - 

fcriialva@g~e.nob.ec 
and 
Paul S. Reichler 
Poley Hoag LLP 
1875 K Street, NW 
Suite 800 
Washington, DC 20006-1238 
Telephone: 202 223 1200 
Fax: 202 785 6687 
Email: preichle@folevhoan.com 

APPOINTMENT OF ARBITRATORS. 

17. In accordance with paragraph 2 of Article V11 of the Treaty, the tribunal shall be 

comprised of three members, one appointed by each of the parties, respectively, and a third 

arbitrator, who shall act as chair, appointed by the other two arbitrators. Failing timely 

appointment by the other two arbitrators, the third arbitrator shall be appointed in accordance 

with the UNCITRAL Rules applicable, mutatis mutandis, to the appointment of three- 

member tribunals. Also in accordance with this provision, the appointing authority referred 

to in the UNCITRAL Rules shall be the Secretary General of the International Centre for 

Setllement of Investment Disputes, 

18. The Republic of Ecuador will appoint an arbitrator, and invites the United States also 

to appoint an arbitrator, within two months of delivery ofthis Request for Arbitration. 

Delivered on June 28,20 1 I 
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Ecuador Bilateral Investment Treaty 
Signed August 27, 1993; Entered into Force May 11, 1997 

103D CONGRESS 1st Session 

SENATE TREATY DOC. 103-1 5 

INVESTMENT TREATY WlTH THE REPUBLIC OF 
ECUADOR 

MESSAGE 
FROM 

THE PRESIDENT OF THE UNITED STATES 

TRANSMITTING 

THE TREATY BETWEEN THE UNITED STATES OF AMERICA AND THE REPUBLIC OF 
ECUADOR CONCERNING THE ENCOURAGEMENT AND RECIPROCAL PROTECTION OF 
INVESTMENT, WlTH PROTOCOL AND A RELATED EXCHANGE OF LETTERS, SIGNED AT 

WASHINGTON ON AUGUST 27,1993 

September 10, 1993.-Treaty was read the first time and, together with the accompanying papers, 
referred to the Committee on Foreign Relations and ordered to be printed for the use of the 
Senate 

U.S. GOVERNMENT PRINTING OFFICE 
WASHINGTON : 1993 
69-1 18 

THE WHITE HOUSE, September 10, 1993. 
To the Senete of the United Stetes: 

With a view to receiving the advice and consent of the Senate to ratiflcatlon, I transmit herewith 
the Treaty Between the Unlted States of Amerlca and the Republic of Ecuador Concerning the 
Encouragement and Reciprocal Protection of Investment, with Protocol and related exchange of 
letters, signed at Washington on August 27, 1993. Also transmitted for the information of the 
Senate Is the report of the Department of State with respect to this Treaty. 

This is the first bilateral investment treaty with an Andean Pact country, end the second such 
Treaty signed with a Soulh American country. The Treaty is designed to protect US,  investment 
and en-courage private sector development in Ecuador, and support the economic reforms taking 
place there. The Treaty's approach to dispute settlement will serve as a model for negotiations 
with other Andean Pact countries. 

The Treaty is fully consistent with U.S. policy toward inter-national and domestic investment. A 



specific tenet, reflected In this Treaty, Is that U.S, lnvestment abroad and foreign investment in 
the United States should receive fair, equitable, and nondiscriminatory treatment. Under this 
Treaty, the Parties also agree to lnternational law standards for exproprlatlon and compensation 
for expropriation, free transfers of funds associated with investments, freedom of investments 
from performance requlrements, and the investors freedom to choose to resolve disputes with the 
host government through International arbitration. 

I recommend that the Senate consider this Treaty as soon as possible, and give its advlce and 
consent to ratlficatlon of the Treaty, with Protocol and related exchange of letters, at an early 
date. 

WILLIAM J. CLINTON. 

SIS 9320385 
DEPARTMENT OF STATE, 
Washington, DC, September 7, 1993. 

The PRESIDENT 
The While House. 

THE PRESIDENT: I have the honor to submit to you the Treaty Between the United States of 
America and the Republlc of Ecuador Concerning the Encouragement and Reciprocal Protection 
of In-vestment, with Protocol and a related exchange of letters, slgned at Washlngton on August 
27, 1993, Irecommend thls Treaty, with Protocol and exchange of letters, be transmitted to the 
Senate for its advice and consent to ratification. 

The bilateral lnvestment treaty (BIT) with Ecuador represents en important milestone in the BIT 
program. It is the first bilateral investment treaty signed with a member of the Andean Pact, and 
the second BIT slgned with a South Amerlcen country. (A BIT was slgned with Argentina in 
1991 .) Thls Treaty will assist Ecuador in its efforts to develop its economy by creatlng conditions 
more favorable for US,  prlvate Investment, helplng to attract such lnvestment and, thus, 
strengthening the development of the private sector. It is US, policy, however, to advise potential 
treaty partners during BIT negotiations that conclusion of a BIT does not necessarily result in 
immedlate increases in private U.S, investment flows. 

To date, 13 BITS are in force for the United States--with Bangladesh, Cameroon, the Czech 
Republlc, Egypt, Grenada, Morocco, Panama, Senegal, Slovakia, Sri Lanka, Tunisia, Turkey, and 
Zaire. In addition to the Ecuador Treaty, the United States has signed, but not yet brought into 
force, BITS with Argentina, Armenia, Bulgaria, the Congo, Haiti, Kazakhstan, the Kyrgyz Republic, 
Moldova, Romania, and Russia--and a buslness and economic relations treaty with Poland, which 
contains the BIT elements. 

The Office of the United States Trade Representative and the Department of State jointly led this 
BIT negotiation, with assistance from the Department of Commerce, Treasury, and OPIC. 



THE U.S.-ECUADOR TREATY 

The Treaty wlth Ecuador satisfies the principal BIT objectives, which are: 

-- lnvestments of nationals and companies of either Party in the territory of the other Party 
(investments) receive the better of natlonal treatment or most-favored-nation (MFN) treatment 
both on establishment and thereafter, subject to certain specified exceptions; 

-- lnvestments are guaranteed freedom from performance requirements, including requirements 
to use local products or to export goods; 

-- Expropriation can occur only in accordance with international law standards: for a public 
purpose; in a nondiscriminatory manner; under due process of law; and upon payment of prompt, 
adequate, and effectlve compensation; 

-- lnvestments are guaranteed the unrestricted transfer of funds in a freely usable currency; and 

-- Nationals and companies of either Party, in investment disputes with the host government, 
have access to blnding International arbitration, without first resortlng to domestic courts. 

The U.S.-Ecuador Treaty eliminates Article VIII of the prototype text. This language had excluded 
from the dispute settlement provisions of the BIT those disputes arising under the export credit, 
guarantee or insurance programs of the Export-Import Bank of the United States, as well as those 
arlsing under any other such offlcial programs pursuant to whlch the Parties agreed to other 
means of settllng disputes. The Export-Import Bank, the Overseas Private lnvestment 
Corporation and other relevant government agencies indicated prlor to this negotiation that they 
saw no need to maintain such a provislon. 

The US.-Ecuador Treaty also dlffers from the prototype in that it includes provisions at Article 1, 
paragraph 1 (0 and (g), and Artlcle II, paragraph 2, whlch clarlfy and extend the requlrements of 
the Treaty wlth respect to state enterprises. Thls new language is discussed in further detail in 
the, article-by-article analysis of the Treaty below. 

In addition, the Treaty also Includes mlnor clarifying changes to the text of Artlcle VI, paragraph 2; 
a provision to preserve contractual arrangements made as part of any debt-equity conversion 
program in Ecuador, In the Protocol; Ecuador's exceptions to the obllgation to provide national 
treatment, in the Protocol; and a related exchange of letters. These elements are further 
described below. 

The following is an article-by-article analysis of the provisions of the Treaty: 

Preemble 
The Preamble states the goals of the Treaty. The Treaty Is premised on the vlew that an open 
investment policy leads to economic growth. These goals include economic cooperation, 
increased flow of capital, a stable framework for investment, development of respect for 
internationally-recognized worker rights, and maximum efflciency In the use of economic 
resources. Whlle the Preamble does not impose binding obligations, its statement of goals may 
serve to assist in the Interpretation of the Treaty. 

Article i (Deflnltions) 
Article I sets out definitions for terms used throughout the Treaty. As a general matter, they are 
designed to be broad and inclusive in nature. 

Investment 



The Treaty's definition of investment is broad, recognizing that investment can take a wide variety 
of forms. It covers lnvestments that are owned or controlled by nationais or companies of one of 
the Treaty partners in the territory of the other. Investments can be made either directly or 
indirectly through one or more subsidiaries, including those of third countries. Control is not 
specifically defined in the Treaty. Ownershlp of over 50 percent of the voting stock of a company 
would normally convey control, but in many cases the requirement could be satisfied by less than 
that proportion. 

The definition provldes a non-exclusive list of assets, claims and rlghts that constitute investment. 
These include both tangible and intangible property, interests in a company or its assets, "a claim 
to money or performance having economic value, and assoclated with an investment," intellectual 
property rights, and any right conferred by law or contract (such as government-issued licenses 
and permits). The requirement that a "claim to money" be associated with an investment excludes 
claims arising solely from trade transactions, such as a simple movement of goods across a 
border, from belng considered investments covered by the Treaty. 

Under paragraph 2 of Article I, either country may deny the benefits of the Treaty to investments 
by companies established in the other that are owned or controlled by nationals of a third country 
if 1) the company Is a mere shell, without substantial business activities in the home country, or 2) 
the thlrd country is one with which the denying Party does not maintain normal economic 
relations. For example, at this time the United States does not malntain normal economic 
relations with, inter alia, Cuba or Libya. 

Paragraph 3 conflrms that any alternatlon In the form in which as asset is invested or reinvested 
shall not affect its character as Investment. For example, a change in the corporate form of an 
investment will not deprive it of protection under the Treaty. 

Company 
The definition of "company" is broad in order to cover vlrtually any type of legal entity, Including 
any corporation, company, association, or other entity that is organized under the laws and 
regulations of a Party. The definltion also ensures that companies of a Party that establish 
investments in the territory of the other Party have their investments covered by the Treaty, even 
if  the parent company is ultimately owned by non-Party nationals, although the other Party may 
deny the benefits of the Treaty in the llmited circumstances set forth in Artlcle 1, paragraph 2. 
Likewise, a company of a third country that is owned or controlled by nationals or companies of a 
Party. will also be covered. The definltion also covers charitable and non-profit entities, as well as 
entitles that are owned or controlled by the state. 

Natlonal 
The Treaty defines "national" as a natural person who is a national of a Party under its own laws. 
Under U.S. law, the term "national" is broader than the term "citizen;" for example, a natlve of 
America Samoa Is a national of the United States, but not a cltlzen. 

Return 
"Return" Is defined as "an amount derived from or associated with an investment," and the Treaty 
provides a non-exclusive list capital gains; or other fees; provides breadth to the Treaty's transfer 
provisions in Article IV. 

Associated Actlvltles 
The Treaty recognizes that the operation of an investment requires protections extending beyond 
the Investment to numerous related actlvlties. Thls definltion provides an illustrative list of such 
investor activities, including operatlng a business facility, borrowing money, disposing of property, 
issuing stock and purchasing . These activities are covered by Article II, paragraph 1, which 
guarantees the better of national or MFN treatment for investments and assoclated activities. 



State Enterprise 
"State enterprise" is defined as an enterprise owned, or controlled through ownership interests, 
by a Party. 

Delegation 
"Delegation" is defined to include a legislative grant, government order, directive or other act 
which transfers governmental authority to a state enterprise or authorizes a state enterprise to 
exercise such authority, 

The deflnitions of "state enterprise" and "delegation" are included to clarify the scope of the 
obligations of Artlcle 11, paragraph 2, which provides that any governmental authority delegated to 
a must be exercised in a manner consistent with the Party obllgations under the Treaty. 

Article I1 (Treatment) 
Article II contains the Treaty's major obligations with respect to the treatment of investment 

Paragraph 1 generally ensures the better of MFN or national treatment In both the entry and post- 
entry phases of investment. It thus prohlbits both the screening of proposed foreign investment on 
the basls of nationality and non-discriminatory measures once the investment has been made, 
subject to specific exceptions provided for in a separate Protocol. The United-States and Ecuador 
have both reserved certain exceptions in the Protocol to the Treaty, the provislons of which are 
discussed in the sectlon entitled "Protocol." 

Paragraph 2 is designed to ensure that a Party cannot Utlllre state owned or controlled 
enterprises to circumvent its obllgations under the Treaty. To thls end, it requires each Party to 
observe Its treaty obllgations even when It chooses, for admlnlstrative or other reasons, to assign 
some portion of its authorlty to a state enterprise, such as the power to expropriate, grant 
licenses, approve commercial transactions, or impose quotas, fees or other charges. Paragraph 2 
also supports competitive equality for investments by requiring that a Party ensure that state 
enterprises accord the better of national or MFN treatment In the sale of its goods or services in 
the Party's terrltory. 

Paragraph 3 guarantees that investment shall be granted "fair and equitable" treatment. It also 
prohibits Partles from impairing, through arbitrary or dlscrlminatory means, the management, 
operation, maintenance, use, enjoyment, acquisition, expansion or disposal of investment. Thls 
paragraph also sets out a mlnlmum standard of treatment based on customary international law. 

In paragraph 3(c), each Party pledges to respect any obligations it may have entered into with 
respect to Investments. Thus, in dlspute settlement under Articles VI or VII, a Party would be 
foreclosed from arguing, on the basis of sovereignty, that it may unilaterally ignore obligations to 
such investments. 

Paragraph 4 allows, subject to each Party's immigration laws and the entry of each Party's 
nationals into the territory of the other for purposes linked to investment and involving the 
commitment of a "substantial amount of capital." This paragraph serves to render nationals of a 
BIT partner eligible for treaty investor visas under U.S. lmmlgratlon law and guarantees similar 
treatment for US. Investors. 

Paragraph 5 guarantees companies the right to engage top managerial personnel of their choice, 
regardless of nationality. 

Under paragraph 6, neither Party may impose performance requirements such as those 
conditioning investment on the export of goods produced or the local purchase of goods or 
services. Such requirements are major burdens on investors. 



Paragraph 7 provides that each Party must provide effective means of asserting rights and claims 
with respect to investment, investment agreements and any investment authorizatlons. Under 
paragraph 8, each Party must make publicly avallable all laws, administrative practices, and 
adjudicatory procedures pertaining to or affecting investments. 

Paragraph 9 recognizes that under the U.S. federal system, States of the United States may, in 
some instances, treat out-of-State residents and corporations in a different manner than they treat 
in-State residents and corporations. The Treaty provldes that the national treatment commitment, 
with respect to the States, means treatment no less favorable than that provided to U S ,  out-of- 
State resident8 and corporations. 

Paragraph 10 limlts the Article's MFN obligation by provldlng that it will not apply to advantages 
accorded by either Party to thlrd countries by virtue of a Party's membership in a free trade area 
or customs union or a future multilateral agreement under the ausplces of the General Agreement 
on Tariffs and Trade (GATT). The free trade area exceptlon in this Treaty is analogous to the 
exceptlon provided for wlth respect to trade in the GATT, 

Article 111 (Exproprlatlon) 
Article Ill incorporates into the Treaty the international law standards for expropriatlon and 
compensation. 

Paragraph 1 describes the general rights of investors and natlonallzatlon. These rights also apply 
standards to direct or indlrect state measures "tantamount to expropriation or nationalization," 
and thus apply to "creeping expropriations" that result in a substantlal deprivation of the benefit of 
investment without taking of the title to the Investment. 

Five requirements are listed. Expropriation must be for a public purpose; be carried out in a non- 
discriminatory manner; be subject to prompt, adequate, and effective compensation; be subject to 
due process; and be accorded the treatment provlded in the standards of Article 11 (3). (These 
standards guarantee fair and equitable treatment and prohibit the arbitrary and discriminatory 
impairment of investment in its broadest sense.) 

The second sentence of paragraph 1 clarifies the meaning of "prompt, adequate, and effective 
compensation." Compensation must be equivalent to the fair market value of the expropriated 
investment immediately before the expropriatory action was taken or became known (whichever 
is earlier); be paid without delay; include interest at a commercially reasonable rate from the date 
of expropriation; be fully realizable: be freely transferable: and be calculated In a freely usable 
currency on the basls of the prevailing market rate of exchange. 

Paragraph 2 entlties an investor claimlng that an expropriatlon has occurred to prompt judlcial or 
administrative review of the claim in the host country, including a determination of whether they 
conform to International law. to the better of national or MFN losses related to war or civil disturb, 
does not specify an absolute obligations to pay compensation for such losses. 

Article lV (Transfers) 
Article IV protects investors from certain government exchange controls limiting current account 
and capital account transfers. 

In Paragraph 1, the Parties agree to permit "transfers related to an investment to be made freely 
and without delay into and out of Its terrltory." Paragraph 1 also provides a non-exclusive, list of 
transfers that must be allowed, including returns (as defined in Article 1); payments made in 
compensation for expropriation (as defined in Article Ill); payments arising out of an inveslment 
dispute; payments made under a contract, "including the amortization of principle and Interest 
payments on a loan; proceeds from the liquidation of all or part of an investment; and additional 



contributions to capital for the maintenance or development of an Investment. 

Paragraph 2 provides that transfers ere to be made in a "freely usable currency" at the prevailing 
market rate of exchange on the date of transfer with respect to spot transactions in the currency 
to be transferred. "Freely usable" is a standard of the lnternational Monetary Fund; at present 
there are five such "freely usable" currencies: the U.S, dollar, Japanese yen, German mark, 
French franc and British pound sterling. 

Paragraph 3 recognlzes that notwithstanding these guarantees, Partles may maintain certaln 
laws or obligations that could affect transfers with respect to investments. It provides that the 
Parties may require reports of currency transfers and Impose Income taxes by such means as a 
withholding tax on dividends. It also recognizes that Parties may protect the rights of creditors 
and ensure the satisfaction of judgments in adjudlcatory proceedings through their laws, even if 
such measures interfere with transfers. Such laws must be applled In an equitable, 
nondiscriminatory and good faith manner. 

Attlcle V (State-State, Consultations) 
Article V provides for prompt consultatlon between the Parties, at elther Party's request, on any 
matter relating to the lnterpretatlon or appllcetion of the Treaty. 

Attlcle VI (State-Investor Dlspute Resolution) 
Article VI sets forth several means by whlch disputes between an investor and the host country 
may be settled. 

Article VI procedures apply to an "lnvestment dispute," a term which covers any dispute arising 
out of or relatlng to an lnvestment authorization, or an agreement between the investor and the 
host government or to rights granted by the Treaty with respect to an lnvestment. 

When a dispute arises, Article VI provides that the disputants should Initially seek to resolve the 
dlspute by consultatlon and negotlatlon, whlch may Include non-binding third party procedures. 
Should such consultations fail, paragraphs 2 and 3 set forth the investor's range of choices of 
dispute settlement. The Investor may make an exclusive and Irrevocable cholce to: (I) employ 
one of the several arbitralion procedures outlined in the Treaty; (2) submit the dispute to 
procedures previously agreed upon by the investment and the host country government in an 
Investment agreement or othemlse; or (3) submits the dlspute to the local courts or admlnistrative 
tribunals of the host country. Paragraph 2 of Article VI of the Ecuador BIT adds to the prototype 
BIT language a phrase relterating that the Investor may choose among these three alternatives. 
Thls addition does not alter the operation of this provision. Under the Treaty, the investor can take 
an investment dispute to binding arbitration after slx months from the date that the dispute arlses. 
The investor may choose between the lnternational Center for the Settlement of lnvestment 
Disputes (ICSID) (if the host country has Jolned the Centre--otherwise the lCSlD Additional 
Facllity is available) and ad hoc arbltratlon ualng the Arbltratlon Rules of the Unlted Nations 
Commission on lnternational Trade Law (UNCITRAL). The Treaty also recognizes that, by mutual 
agreement, the parties to the dispute may choose another arbitral institution or set of arbitral 
rules. 

Paragraph 4 contains the consent of the United States and Ecuador to the submlsslon of 
investment disputes to binding arbitration In accordance with the choice of investor. 

Paragraph 5 provides that a non-ICSID arbitration shall take place In a country that Is a party to 
the United Nations Conventlon the Recognition and Enforcement of Arbitrai Awards. This 
requirement enhances the ability of Investors to enforce their arbitral awards. In addition, 
paragraph 6 includes a separate commitment by each Party to enforce arbitral awards rendered 
pursuant to Article VI procedures. 



Paragraph 7 provides that in any dispute settlement procedure, a Party may not invoke as a 
defense, counterclaim, set-off or in any other manner the fact that the company or national has 
recelved or will be reimbursed for the same damages under an insurance or guarantee contract 

Paragraph 8 is included in the Treaty to ensure that ICSlD arbltration will be available for 
investors making investments in the form of companies created under the laws of the Party with 
which in there is a dispute. 

Artlcle VII (State-State Arbitration) 
Artlcle VII provides for binding arbitration of disputes between the United States and Ecuador that 
are not resolved through consultations or other diplomatic channels. The article constitutes each 
Party's prior consent to arbitration. 

Artlcle Vlll (Preservation of Rights) 
Article Vlll clarifies that the Treaty is meant only to establish a floor for the treatment of foreign 
investment. An investor may be entitled to more favorable treatment through domestic legislation, 
other international legal obligations, or a specific obligation assumed by a Party with respect to 
that investor. this provision ensures that the Treaty will not be interpreted to derogate from any 
entitlement to such more favorable treatment. 

Artlcle IX (Measures Not Precluded) 
The first paragraph of Article IX resewes the right of a Party to take measures for the 
maintenance of public order and the fulfillment of its International obligations with respect to 
international peace and security, as well as those measures it regards as necessary for the 
protection of its own essential security interests. These provisions am common in internatlonal 
Investment agreements. 

The maintenance of public order would include measures taken pursuant to a Party's policy 
powers to ensure public health and safety, International obligations with respect to peace and 
security wouid include, for example, obligations for rising out of Chapter VII of the United National 
Charter, Measures permitted by the provislon on the protectlon of a Party's essential security 
interests would include security-related actions taken in time of war or national emergency; 
actlons not an arising from a state of war or national emergency must have a clear and direct 
relationship to the essential security interest of the Party involved. 

The second paragraph allows a Party to promulgate special formalities in connectlon with the 
establishment of investment, provided that the formalities do not impair the substance of any 
Treaty rights. Such formalities wouid include, for example, U.S. reporting requlrements for certain 
inward investment. 

Artlcle X (Tax Pollcles) 
The Treaty exhorts both countries to provide fair and equitable treatment to investors with respect 
to tax policies. However, tax matters are generally excluded from the coverage of the prototype 
BIT, based on the assumption that tax matter are properly covered In bilateral tax treaties, 

The Treaty, and particularly the dispute settlement provisions, do apply to tax matters in three 
areas, to the extent they are not subject to the dlspute settlement provisions of a tax treaty, or, if 
so subject, have been raised under a tax treaty's dlspute settlement procedures and are not 
resolved in a reasonable perlod of time. 

'The three areas where the Treaty could apply to tax matters are expropriation (Article Ill), 
transfers (Artlcle IV) and the observance and enforcement of terms of an investment agreement 
or authorization (Article VI (1) (a) or (b)). These three areas are important for Investors, and two 
of the three expropriatory taxation and lax provislons contained in an investment agreement or 
authorization are not typically addressed in tax treaties. 



Atflcle XI  (Appllcetlon to Polltlcel Subdlvlslons) 
Article XI makes clear that the obligations of the Treaty are applicable to all polltical subdivlsions 
of the Parties, such as provincial, state and local governments. 

Atflcle XI1 (Entry Into Force, Duratlon and Termination) 
The Treaty enters into force thirty days after exchange of instruments of ratification and continues 
in force for a period of ten years. From the date of its entry into force, the Treaty applies to 
existing and future investments. After the ten-year term, the Treaty will continue in force unless 
terminated by either Party upon one year's notlce, If terminated, all existing lnvestments would 
continue to be protected under the Treaty for ten years thereafter. 

Protocol 
The Treaty addresses debt-equity programs, under which an investor purchases debt of a country 
at a dlscount and recelves local currency in an amount equlvalent to the debt's face value. These 
programs normally require that the Investor postpone repatriating the Investment made with the 
local currency obtained In the conversion, Investors may choose to enter Into such programs 
because they obtain more local currency than they otherwise would receive for a given amount of 
foreign exchange. The treaty's Protocol provides that any deferral of transfers agreed to under 
debt-equity conversion programs would not be superseded by the treaty's guarantee of transfers 
without delay. This provision in the Protocol was added at the suggestion of the United States. 
The Unlted States has been generally supportlve of debt-equity conversion programs as part of 
the overall solutlon to the debt problem and has consldered them to be an important element in 
commercial bank financing programs which reduce debt and debt service. 

U.S, bilateral investment treaties allow for sectoral exceptions to national and MFN treatment. 
The U.S. exceptions are designed to protect governmental regulatory Interests and to 
accommodate the derogatlons from natlonal treatment and, In some cases, MFN treatment In 
existing federal law. 

The US,  portion of the Protocol contains a llst of sectors and matters In which, for various legal 
and historical reasons, the federal government or the states may not necessarily treat 
lnvestments of nationals or companies of the other Party as they do US, lnvestments or 
investments from a third country. The US, exceptions from national treatment are: air 
transportation; ocean and coastal shipping; banklng; Insurance; government grants; government 
insurance and loan programs; energy and power production; local customhouse brokers; owners 
of real property; ownership and operation of broadcast stations; ownershlp of shares in the 
Communications Satellite Corporatlon; the provlslon of common carrler telephone and telegraph 
services; the provision of submarlne cable services; use of land and natural resources; mining on 
the publlc domain; maritime and maritime-related services; and, primary dealership in U.S. 
government securities. 

Ownership of real property, mlnlng on the public domaln, maritime and marltlme-related services, 
and primary dealership in U.S, government securities are excluded from MFN as well as national 
treatment commitments. The last three sectors are exempted by the United States from MFN 
treatment obligations because of US, laws that require reciprocity. Enforcement of reclprocity 
provisions would deny both national and MFN treatment. 

The llsting of a sector does not necessarily signify that domestic laws have entirely reserved it for 
nationals. Future restrictions or limitations on foreign investment are only permltted in the sectors 
Ilsted; must be made on an MFN basis,, unless otherwise specified In the Protocol; and must be 
appropriately notified. Any addltional restrlctions or limitations which a Party may adopt with 
respect to llsted sectors may not affect existing investments. The Ecuador Treaty adds language 
to the prototype BIT reiterating that listing an exception to national treatment does not relieve the 



Parties from their obligations to accord national and most-favored-nation treatment. 

Because the US,  exceptions to national treatment and MFN treatment are based on existing U,S. 
law, they are not altered during negotiations. 

Ecuador's exceptions to national treatment are: traditional fishing (which does not Include fish 
processing or aquaculture); and broadcast radio and television stations, These exceptions were 
based on provisions of investment measures consideration by the Government of Ecuador. 
Ecuador has not received any sectoral exceptions to MFN treatment in the Protocol. 

Exchange of Letten 
In an exchange of letters at the time the Treaty was signed, Ecuador explicitly confirmed that the 
Treaty shall serve to satisfy a variety of substanttve and procedural requirements Imposed on 
U.S. investors and investments by Ecuadorian law. This understanding reflects the desire of the 
Government of Ecuador that the Treaty should operate in and of itself to reduce or eliminate 
certaln bureaucratic practices identifled as impediments to investment. 

The exchange of letters clarifies, for example, that certain local training nationality requirements 
for employment will be walved for US, investors. 'The letters confirm that the Treaty shall satisfy 
any and all authorizations necessary for issulng Ecuadorian visas for certain executives and key 
personnel. Except where ltemlzed In paragraph four of the Protocol, Investment is permitted In 
areas and enterprises that would otherwise require special adminlstratlve or other foreign 
investment authorizations. The Government of Ecuador state that this would make automatic its 
discretion to permit foreign investment, inter alia, along the border, on the coast, and in "non- 
tradltlonal" fisheries, The letters constitute an understanding between the governments and are 
an integral part of the Treaty. 

The other US.  Government agencies which negotiated the Treaty join me in recommending that 
it be transmitted to the Senate at an early date. 
Respectfully submitted, 

Warren Chrlstopher 

TREATY BETWEEN 
THE UNITED STATES OF AMERICA AND 

THE REPUBLIC OF ECUADOR 
CONCERNING THE ENCOURAGEMENT 

AND RECIPROCAL PROTECTION OF INVESTMENT 

The United States of America and the Republlc of Ecuador herelnafter the "Parties"); 

Desiring to promote greater economic cooperation between them, with respect reinvestment by 
nationals and companies of one Party In the territory of the other Party; 

Recognizing that agreement upon the treatment to be accorded such Investment will stimulate the 
flow of prlvate capital and the economic development of the Parties; 

Agreeing that fair and equitable treatment of investment is desirable in order to maintain a stable 
framework for investment and maxim effective utilization of economic resources; 

Recognizing that the development of economic and business ties can contribute to the well-being 



of workers in both Parties and promote respect for internationally recognized worker rights; and 

Havlng resolved to conclude a Treaty concernlng the encouragement and reciprocal protection of 
investment; 

Have agreed as follows: 

ARTICLE I 

1, For the purposes of this Treaty, 

(a) "investment" means every kind of investment in the territory of one Party owned or controlled 
directly or indirectly by nationals or companies of the other Party, such as equity, debt, and 
sewlce and Investment contracts; and Includes: 

(i) tangible and intangible property, including rights, such as mortgages, lions and pledges; 

(ii) a company or shares of stock or other interests in a company or interests in the assets 
thereof; 

(iii) a claim to money or a claim to performance having economic value, and associated with an 
Investment: 

(iv) intellectual property which Includes, inter alia, rights relating to: 
literary and artistic works, lncludlng sound recordings; 
inventions in all fields of human endeavor; 
industrial designs; 
semiconductor mask works; 
trade secrets, know-how, and confidential buslness information; and 
trademarks, service marks, and trade names; and 

(v) any rlght conferred by law or contract, and any license and permits pursuant to law; 

(b) "company" of a Party means any kind of corporation, company, associatlon, partnership, or 
other organization, legally constituted under the laws and reguiatlons of a Party or a political 
subdlvlslon thereof whether or not organized for pecuniary gain, or prlvately or governmentally 
owned or controlled; 

(c) "national" of a Party means a natural person who is a national of a Party under Its applicable 
law: 

(d) "return" means an amount derived from or associated with an investment, including proflt; 
dividend; Interest; capital gain; royalty payment; management, technical assistance or other fee; 
or returns in kind; 

(e) "aseoclated actlvlties" Include the organizatlon, control, operation, maintenance and 
disposition of companies, branches, agencies, offlces, factories or other facilities for the conduct 
of business; the making, performance and enforcement of contracts; the acquisition, use, 
protection and disposition of property of all kinds including intellectual property rights; the 
borrowing of funds; the purchase, issuance, and sale of equity shares and other securities; and 
the purchase of forelgn exchange for imports. 

(9 "state enterprise" means an enterprise owned, or controlled through ownership interests, by a 
Party. 



(g) "delegation" includes a legislative grant, and a government order, directive or other act 
transferring to a state enterprise or monopoly, or authorizing the exercise by a state enterprise or 
monopoly, of governmental authority. 

2. Each Party reserves the right to deny to any company the advantages of this Treaty if nationals 
of any third country control such company and, in the case of a company of the other Party, that 
company has no substantial business activities in the territory of the other Party or is controlled by 
nationals of a third country with which the denying Party does not maintain normal economic 
relations. 

3. Any alteration of the form in which assets are invested or reinvested shall not affect their 
character as investment. 

ARTICLE II 

1. Each Party shali permit and treat investment, and activities associated therewith, on a basis no 
less favorable than that accorded In like situations to investment or associated activities of its own 
nationals or companies, or of nationals or companles of any thlrd country, whichever is the most 
favorable, subject to the right of each Party to make or maintain exceptions falling wlthin one of 
the sectors or matters listed in the Protocol to this Treaty. Each Party agrees to notify the other 
Party before or on the date of entry Into force of this Treaty of all such laws and regulations of 
which it is aware concerning the sectors or matters listed In the Protocol. Moreover, each Pady 
agrees to notify the other of any future exception with respect to the sectors or matters listed in 
the Protocol, and to limit such exceptions to a minlmum. Any future exception by either Party shall 
not apply to investment existing In that sector or matter at the time the exception becomes 
effective. The treatment accorded pursuant to any exceptions shall, unless specified otherwise in 
the Protocol, be not less favorable than that accorded in like situations to investments and 
associated activities of nationals or companlas of any third country. 

2. (a) Nothlng In this Treaty shall be construed to prevent a Party from maintaining or establishing 
a state enterprise. 

(b) Each Party shall ensure that any state enterprise that it maintains or establishes acts in a 
manner that is not Inconeistent with the Party's obligations under this Treaty wherever such 
enterprise exercises any regulatory, administrative or other governmental authority that the Party 
has delegated to It, such as the power to expropriate, grant licenses, approve commercial 
transactions, or impose quotas, fees or other charges. 

(c) Each Party shall ensure that any state enterprise that it malntalns or establishes accords the 
better of national or most favored nation treatment in the sale of its goods or servlces in the 
Party's territory. 

3. (a) Investment shall at all times be accorded fair and equitable treatment, shall enjoy full 
protection and security and shali in no case be accorded treatment less than that required by 
international law. 

(b) Neither Party shall in any way impair by arbitrary or discriminatory measures the 
management, operation, maintenance, uee, enjoyment, acquisition, expansion, or disposal of 
Investments. For purposes of dispute resolution under Articles VI and VII, a measure may be 
arbitrary or discrirnlnatory notwithstanding the fact that a party has had or has exercised the 
opportunity to review such measure in the courts or adminisirative tribunals of a Party. 

(c) Each Party shall observe any obligation it may have entered into with regard to investments. 

4. Subject to the laws relating to the entry and sojourn of allens, nationals of either Party shall be 



permitted to enter and to remain in the territory of the other Party for the purpose of establishing, 
developing, administering or advising on the operation of an investment to whlch they, or a 
company of the first Party that employs them, have committed or are in the process of committing 
a substantlal amount of capital or other resources. 

5 .  Companies whlch are legally constituted under the applicable laws or regulations of one Party, 
and which are Investments, shall be permitled to engage top managerial personnel of their 
cholce, regardless of nationality. 

6. Neither Party shail impose performance requirements as a condition of establlshment, 
expansion or malntenance of investments, whlch require or enforce commitments to export goods 
produced, or which specify that goods or services must be purchased locally, or which impose 
any other similar requirements, 

7. Each Party shall provide effective means of assertlng clalms and enforcing rights with respect 
to Investment, Investment agreements, and investment authorlzatlons. 

0. Each Party shall make public all laws, regulations, administrative practices and procedures, 
and adjudicatory decisions that pertain to or affect Investments. 

9. The treatment accorded by the United States of America to investments and associated 
actlvities of nationals and companies of the Republic of Ecuador under the provisions of this 
Article shall in any State, Territory or possession of the United States of America be no less 
favorable than the treatment accorded thereln to investments and associated actlvities of 
nationals of the United States of America resident in, and companies legally constituted under the 
laws and regulations of other States, Territorles or possessions of the United States of America. 

10. The most favored nation provisions of this Treaty shail not apply to advantages accorded by 
either Party to natlonals or companies of any third country by vlrtue of: 

(a) that Party's binding obligations that derive from full membershlp in a free trade area or 
customs unlon; or 

(b) that Party's binding obligations under any multilateral International agreement under the 
framework of the General Agreement on Tariffs and Trade that enters Into force subsequent to 
the signature of this Treaty, 

ARTICLE Ill 

1. Invedments shall not be expropriated or nationalized either dlrectly or indirectly through 
measures tantamount to expropriation or natlonalizatlon ("expropriation") except: for a public 
purpose; in a nondiscrlmlnatory manner; upon payment of prompt, adequate and effective 
compensation; and In accordance with due process of law and the general principles of treatment 
provided for in Article ll(3). Compensation shall be equivalent to the fair market value of the 
expropriated lnvestment immedlately before the expropriatory action was taken or became 
known, whichever is earlier; be calculated in a freely usable currency an the basis of the 
prevalllng market rate of exchange at that time; be pald wlthout delay; Include interest at a 
commercially reasonable rate from the date of expropriation; be fully realizable; and be fully 
transferable. 

2. A national or company of either Party that asserts that all or part of its investment has been 
expropriated shall have a right to prompt review by the approprlate judiclal or adminlstrative 
authorities of the other Party to determine whether any such expropriation has occurred and, If 
so, whether such expropriation, and any associated compensation, conforms to the principles of 



international law. 

3. Nationals or companies of either Party whose investments suffer losses in the territory of the 
other Party owing to war or other armed conflict, revolutlon, state of national emergency, 
insurrection, clvil disturbance or other slmllar events shall be accorded treatment by such other 
Party no less favorable than that accorded tb its own nationals or companles or to nationals or 
companies of any third country, whichever is the most favorable treatment, as regards any 
measures it adopts in rotation to such losses. 

ARTICLE IV 

1. Each Party shall permit all transfers related to an investment, to be made freely and without 
delay into and out of its territory. Such transfers include: (a) returns: (b) compensation pursuant to 
Article Ill; (c) payments arising out of an investment dispute; (d) payments made under a contract, 
including amortization of prlnclpal and accrued Interest payments made pursuant to a loan 
agreement; (0 )  proceeds from the sale or liquidation of all or any part of an investment; and (f) 
addltlonal contrlbutions to capltal for the malntenance or development of an investment. 

2. Transfers shall be made in a freely usable currency at the prevailing market rate of exchange 
on the date of transfer with respect to spot transactions In the currency to be transferred. 

3. Notwithstanding the provisions of paragraphs 1 and 2, either Party may malntain laws and 
reguiatlons (a) requirlng reports of currency lransfer; and (b) imposlng Income taxes by such 
means as a wlthholding tax applicable to dlvidends or other transfers. Furthermore, either Party 
may protect the rights of creditors, or ensure the satisfaction of judgments In adjudlcatory 
proceedings, throuqh the equitable, nondlscrlminatory and good falth appllcatlon of its law. 

ARTICLE V 

The Parties agree to consult promptly, on the request of elther, to resolve any disputes In 
connection with the Treaty, or to dlscuss any matter relatlng to the interpretation or application of 
the Treaty. 

ARTICLE VI 

1. For purposes of this Article, an investment dispute is a dlspute between a Party and a national 
or company of the other Party arising out of or relating to (a) an Investment agreement between 
that Party and such national or company; (b) an investment authorlzatlon granted by that Party's 
foreign investment authority to such national or company; or (c) an alleged broach of any right 
confermd or created by this Treaty wlth respect to an lnvestment. 

2. In the event of an Investment dlspute, the parties to the dlspute should lnitlally seek a 
resolution through consultation and negotiation. If the dlspute cannot be settled amicably, the 
national or company concerned may choose to submlt the dispute, under one of the following 
alternatives, for resolution: 

(a) to the courts or admlnlstrative tribunals of the Party that Is a party to the dlspute; or 

(b) in accordance with any applicable, previously agreed dispute-settlement procedures; or 

(c) in accordance with the terms of paragraph 3. 



3. (a) Provided that the national or company concerned has not submitted the dispute for 
resolution under paragraph 2 (a) or (b) and that six months have elapsed from the date on which 
the dispute arose, the national or company concerned may choose to consent in writlng to the 
submission of the dispute for settlement by blnding arbitration: 

(i) to the International Centre for the Settlement of Investment Disputes ("Centre") established by 
the Convention on the Settlement of Investment Disputes between States and Nationals of other 
States, done at Washington, March 18, 1965 (IICSID convention"), provided that the Party is a 
party to such Convention; or 

(li) to the Additional Facility of the Centre, If the Centre Is not available; or 

(iii) in accordance wlth the Arbitration Rules of the Unlted Natlons Commission on lnternatlonal 
Trade Law (UNCITRAL), or 

(iv) to any other arbitration Instltutlon, or in accordance wlth any other arbltratlon rules, as may be 
mutually agreed between the parties to the dispute. 

(b) Once the national or company concerned has so consented, either party to the dispute may 
initiate arbitration in accordance with the choice so specified in the consent. 

4. Each Party hereby consents to the submission of any investment dispute for settlement by 
binding arbitration in accordance with the cholce specified in the written consent of the national or 
company under paragraph 3. Such consent, together with the written consent of the national or 
company when glven under paragraph 3 shall satisfy the requirement for: 

(a) written consent of the parties to the dispute for purposes of Chapter II of the ICSlD 
Convention (jurisdiction of the Centre) and for purposes of the Additional Facility Rules; and 

(b) an "agreement In writlng" for purposes of Article II of the United Nations Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards, done at New York, June 10, 1958 
("New York Convention"). 

5.  Any arbitration under paragraph 3(a)(ii), (ill) or (iv) of this Article shall be held in a state that is a 
party to the New York Convention. 

6. Any arbitral award rendered pursuant to this Arlicle shall be final and binding on the parties to 
the dispute. Each Party undertakes to carry out without delay the provisions of any such award 
and to provide in its territory for its enforcement. 

7. In any proceeding involving an investment dispute, a Party shall not assert, as a defense, 
counterclaim, right of set-off or otherwise, that the national or company concerned has received 
or will receive, pursuant to an insurance or guarantee contract, indemnification or other 
compensation for all or part of its alleged damages. 

8. For purposes of an arbitration held under paragraph 3 of this Article, any company legally 
constituted under the applicable laws and regulations of a Party or a political subdivision thereof 
that, immediately before the occurrence of the event or events giving rlse to the dispute, was an 
investment of nationals or companies of the other Party, shall be treated as a national or 
company of such other Party in accordance wlth Artlcle 25(2)(b) of Lhe ICSlD Conventlon. 

ARTICLE VII 

1. Any dispute between the Parties concerning the interpretation or application of the Treaty 



which Is not resolved through consultations or other diplomatic channels, shall be submitted, 
upon the request of either Party, to an arbitral tribunal for binding decision in accordance with the 
applicable rules of internatlonal law. In the absence of an agreement by the Parties to the 
contrary, the arbltretion rules of the United Natlons commission on lnternatlonal Trade Law 
(UNCITRAL), except to the extent modified by the Parties or by the arbitrators, shall govern. 

2. Within two months of receipt of a request, each Party shall appoint an arbitrator. The two 
arbitrators shall select a third arbitrator as chairman, who is a national of a third State. The 
UNCITRAL Rules for appolntlng members of three member panels shall apply lnutatis mutandis 
to the appointment of the arbitral panel except that the appointing authority referenced in those 
rules shall be the Secretary General of the Centre. 

3, Unless otherwise agreed, all submlssions shall be made and all hearings shall be completed 
wlthin six months of the date of selection of the thtrd arbitrator, and the Tribunal shall render its 
decisions within two months of the date of the final submissions or the date of the closing of the 
hearings, whichever is later. 

4. Expenses incurred by the Chairman, the other arbitrators, and other costs of the proceedings 
shall be paid for equally by the Partles. The Tribunal may, however, at its dlscretlon, dlrect that a 
higher proportion of the costs be paid by one of the Parties. 

ARTICLE Vlll 

This Treaty shall not derogate from; 

(a) laws and regulations, admlnlstrative practices or procedures, or administrative or adjudicatory 
decisions of either Party; 

(b) international legal obligations; or 

(c) obligations assumed by either Party, including those contained in an Investment agreement or 
an investment authorization, 

that entitle investments or associated activities to treatment more favorable than that accorded by 
thls Treaty In like situations. 

ARTICLE IX 

1. This Treaty shall not preclude the application by either Party of measures necessary for the 
maintenance of public order, the fulfillment of Its obllgatlons wlth respect to the maintenance or 
restoration of internatlonal peace or security, or the protection of its own essential security 
interests. 

2. This Treaty shall not preclude either Party from prescribing special formalities in connection 
with the establishment of investments, but such formalities shall not impair the substance of any 
of the rights set forth in thls Treaty. 

ARTICLE X 

1. With respect to its tax policies, each Party should strlve to accord falrness and equity in the 
treatment of investment of nationals and companies of the other Party. 

2. Nevertheless, the provisions of thls Treaty, and in particular Article VI and VII, shall apply to 
matters of taxation only with respect to the following: 



(a) expropriation, pursuant to Article Ill; 

(b) transfers, pursuant to Article IV; or 

(c) the observance and enforcement of terms of an investment agreement or authorization as 
referred to in Article VI (1) (a) or (b), to the extent they are not subject to the dispute settlement 
provisions of a Convention for the avoidance of double taxation between the two Parties, or have 
been raised under such settlement provlslons and are not resolved within a reasonable period of 
time. 

ARTICLE XI 

This Treaty shall apply to the political subdivlsions of the Parties. 

ARTICLE XI1 

1. This Treaty shall enter into force thirty days after the data of exchange of instruments of 
ratification. It shall remain in force for a perlod of ten years and shall continue in force unless 
terminated in accordance with paragraph 2 of thls Article, It shall apply to investments existing at 
the time of entry into force as well as to investments made or acquired thereafter. 

2. Either Party may, by giving one year's written notice to the olher Party, terminate this Treaty at 
the end of the lnitlal ten year period or at any tlme thereafter. 

3. With respect to investments made or acqulred prior to the date of termination of this Treaty and 
to whlch this Treaty otherwise applies, the provlslons of all of the other Artlcles of this Treaty shall 
thereafter continue to be effective for a further period of ten years from such dale of termination. 

4. The Protocol and Side Letter shall form an integral part of the Treaty. 

IN WITNESS WHEREOF, the respective plenlpotenliaries have signed this Treaty. 
DONE in duplicate at Washington on the twenty-seventh day of August, 1993, In the English and 
Spanish languages, both texts being equally authentic. 

FOR THE UNITED STATES OF AMERICA: 

FOR THE REPUBLIC OF ECUADOR: 

PROTOCOL 

I. The Partles note that the Republlc of Ecuador may establlsh a debt-equity conversion program 
under which nationals or companies of the United States may choose to invest in the Republic of 
Ecuador through the purchase of debt at a dlscount. 

The Parties agree that the rights provided in Artlcle IV, paragraph 1, with respect to the transfer of 
returns and of proceeds from the sale or liquidation of all or any part of an investment, may, as 
such rights would apply to that part of an investment financed through a debt-equlty converslon, 
be modified by the terms of a debt-equity converslon agreement between a natlonai or company 
of the United States and the Government of the Republic of Ecuador or any agency or 
Instrumentality thereof. 

The transfer of returns andlor proceeds from the sale or liquidation of all or any part of an 
investment shall in no case be on terms less favorable than those accorded, In like 
circumstances, to nationals or companles of the Republic of Ecuador or any third country, 



whichever is more favorable. 

2. The United States reserves the right to make or malntaln limited exceptions to national 
treatment, as provided in Artlcle 11, paragraph 1, in the sectors or matters it has indicated below: 

air transportation; ocean and coastal shlpplng; banklng; insurance; government grants; 
government insurance and loan programs; energy and power production; customhouse brokers; 
ownership of real property; ownership and operation of broadcast or common carrler radio and 
televislon statlons; ownershlp of shares in the Communications Satellite Corporation; the 
provision of common carrier telephone and telegraph services; the provision of submarine cable 
servlces; use of land and natural resources; mlnlng on the public domain; maritime services and 
marltime-related services; and primary dealership In United States government securities. 

The treatment accorded pursuant to these exceptions shall, unless speclfied in paragraph 3 of 
this Protocol, be not less favorable than that accorded In like situations to investments and 
associated actlvitles of natlonals or companles of any thlrd country. 

3. The United States reserves the right to make or maintaln limited exceptions to most favored 
nation treatment, as provided In Article II, paragraph 1, in the sectors or matters it has indicated 
below: 

ownership of real property; mining on the public domain; maritime services and maritime-related 
servlces; and primary dealership in United States government securities. 

4. The Republic of Ecuador reserves the rlght to make or maintain limited exceptions to national 
treatment, as provided in Article II, paragraph 1, in the sectors or matters it has indicated below: 

traditional flshing (whlch does not Include fish processlng or aquaculture); ownership and 
operation of broadcast radio and televislon stations. 

The treatment accorded pursuant to these exceptions shall be not less favorable than that 
accorded in llke sltuatlons to Investment and associated activities of natlonals or compenles of 
any third country. 

THE UNITED STATES TRADE REPRESENTATIVE 
Executive Office of the Presldent 
Washington. D.C. 20506 

27 August 1993 

Dear Mr. Minister: 

I have the honor to conflrm receipt of your letter which reads as follows: 

"I have the honor to confirm the following understanding whlch was reached between the 
Government of the Republic of Ecuador and the Government of the United States of America in 
the course of negotiations of the Treaty Concernlng the Encouragement and Reciprocal 
Protection of Investment (the "Treaty"): 

With respect to Article 11, paragraph 4, the Government of the Republic of Ecuador conflrms that 
the Treaty shall serve to satlsfy the requirements for any and all authorizations necessary under 
its laws for nationals of the United States to enter and to remain in the territory of the Republic of 
Ecuador or the purpose of establishing, developing, administering or advising on the operation of 



an investment to which they, or a company of the United States that employs them, have 
committed or are in the process of committing a substantial amount of capital or other resources. 
Such authorizations include those granted by the Labor Ministry, such as to waive local training 
requlrements established as a condition to the entry of highly trained and specially qualified 
employees that are essential to the company's operations. Nationals of the United States, 
however, can be requlred to fulfill limited formalities in connectlon with entry and sojourn in the 
Republic of Ecuador, including the presentation of a visa application and relevant documentation. 

With respect to Article II, paragraph 5, the Government of the Republic of Ecuador confirms that 
the Treaty shall serve to satisfy the requirements for any and all authorizations necessary under 
its laws for the engagement of foreign nationals as top managers. 

In addition, the Government of the Republic of Ecuador Indicates that under the Ecuadorian 
Constitution, including Article 18, and the laws of the Republic of Ecuador, foreign nationals and 
companies may need special administrative or other authorizations that are specific to the 
investments of forelgn persons. The Government of the Republic of Ecuador confirms that the 
Treaty shall serve to satisfy the requirements for any and all such authorizations, except for those 
sectors or matters In whlch the Republlc of Ecuador may make or malntain llmited exceptions to 
national treatment, as provided in Article II, paragraph 1 and listed in paragraph 4 of the Protocol. 

I have the honor to propose that this understanding be treated as an integral part of the Treaty. 

I would be grateful if you would confirm that this understanding is shared by your government. 

His Excellency 
Diego Paredes, 
Minister of Foreign Relations of the 
Republic of Ecuador, 
Quito." 

I have the further honor to confirm that this understanding is shared by my Government and 
constitutes an integral part of the Treaty. 

Sincerely, 

Rufus H. Yerxa 
Acting United States Trade Representative 

[TRANSLATION] 

Washington, D.C., August 27, 1993 

His Excellency 
Ambassador Rufus Yerxa 
Acting United States Trade Representative 
Washington, D.C. 

Mr. Ambassador: 

I have the honor to confirm the followlng Understanding, which was reached between the 
Government of Ecuador and the Government of the United States of America in the course of 
negotiations of the Treaty Concerning the Encouragement and Reciprocal Protection of 
investment (the "Treaty)": 



[For the text of the underetandlng, see Ambassador Yerxa's letter lmmedlately precedlng.] 

I have the honor to propose that thls understanding by treated as an Integral part of the Treaty. 

I would be grateful If you would confirm that thls understanding Is shared by your Government. 

Accept, Excellency, the assurances of hlghest consideration. 

[s] Dlego Paredes 
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SUPLEMENTO 

COMlSlON DE LEGISLACION Y CODIFICACION 

CODIFICACION: 

2008-012 Codlflcecl6n y recopllacl6n del RBglrnen de Derecho lnterneclonal Prlvodo. 

60. CONVENIO INTERNACIONAL DE LA9 MADERAS Bdslcos, una Nueva Asocleci6n para el Deeerrollo: El 
TROPICALES. Compromlso de Cartagene y loe obJetivos perlinentes 

wntenldos en el Esolritu de Catiagena. 

Lugar: Glnebre Sulza. 
Tlpo: Multllatersl 
Feoha de euecrlpci6n: 2810111 884. 
Fecha de publlcaci6n: Reglstro Oficlal No. 770, de feche 12 
de septiembre de 1805. 

Las Psrtes en el preeente Convenio, 

Reccrdando la Decleracl6n y el Programa de Acd6n sobre el 
Estableclmiento de un Nuevo Orden Ewn6mlco 
Inlernaclonal, el Prograrna lntegredo para los Productos 

Recordendo el Convenlo lnternaclonel de las Maderes 
Tmplcales, 1983, y reconoclendo la labor reelizade por la 
Organlzacl6n lnterneclonal de lea Medems Tropicales y 10s 
logros elcanzados deede eus wmlenzos, incluida une 
eetrategla para lograr que el wmerclo interneclonal de 
maderae troplcelee provenga de recureoe forestalee 
ordenedos de forme sostenlble. 

Recordando ademas la Declareclbn de Rlo sobre el Medlo 
Amblente y el Desarrollo, la Declerecl6n sutor~zada, sln 
luena jurldlca obllgatorle, de prlnciplos para un wnsenso 
mundlal respecto de la ordenecl6n, la conservacl6n y el 
desarrollo eostenlble de lo8 bosques de todo tlpo y 10s 
capltulos pertinentes del Programa 21, aprobedos por le 
Conferencla de lee Naclones Unldas aobre el Medlo 
Ambiente y el Desarrollo en junlo de 1992, en Rlo de 
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Artlculo X. Soluclbn de conlroversias entre un lnversionlsla y 
la Parte Contralante receptor0 de la inversi6n.- 

(1) Toda controverala relatlva a las dlsposlclones del 
presente Convenio entre un lnversionlsta de una Parte 
Contratante y la otra Parte serb, en la medlda de lo poslble, 
6oluclonada mediante consultas amiatosas 

(2) Si la controversla no hublera podldo ser aoiuclonada en 
el tdrmino de sei8 meses, e partlr del momento en que fue 
plantaada pw una u otra de les Partes, podre ser sometida, 
a padldo del inverelonista: 

- 0 blen a lo8 Tribunales competentes de la Parte 
Contratante en cuyo terrilorlo se reallz6 la Inversi6n, 

- 0 blen el arbltraja Intemaclonel en lee condiciones 
dascritas en el lnclso (3). 

Una vez que un lnvarslonista haye somelldo la controverela 
a las Jurisdlcciones de la Perte Contratante lmpllcada o el 
arbltraje Internaclonal, la elecclbn de uno u otro da esos 
procedimlentos serb deflniliva. 

(3) En caso de recurso de arbitraje Intemaclonal, la 
controversla deberb ser sometlda al Centro lntarnaclonai de 
Arraglo de Diferencles Relativas a lnverslones (C.I.A.D.I.), 
creado por el "Convenlo sobre Arreglo de Dlferenclas 
Reletivas a las lnverslones entre Estados y Naclonalee de 
otros Estados", abierto a la flrma en Washington el 18 de 
marzo de 1986. 

(4) El 6rgano arbitral decldlrb en base a las dlsposiclones 
del presente Convenlo, al derecho de la Parte Contratante 
lnvolucrada en la controvenla, incluldaa lee normas relatives 
e conflict06 de leyea, a lo8 termlnoa de eventvales acuerdos 
partlculares concluidos con relaclbn a la lnversi6n y a lo8 
prlnciplos del Derecho lnternacional apllcables en la materla. 

(5) La8 sentenclas arbltrales serdn deflnitlvas y obllgatorlas 
para las parts8 en la controversla Coda Parte Contratante 
las ejecutard da conformidad oon au leglslaci6n. 

Artlculo XI. Entrada en vlgor, duracl6n y termlnaclbn: 

(I) El presente Convenlo entrsrd en vlgor a los cuarenta y 
clnco dlas de la feche del canje de 10s reapectlvos 
lnstrumentos de Ratlflcaclbn y su vlgencla Serb de dlez 
eRos Despubs permanecerd en vigor haste la explracl6n de 
un plazo de doce meses a partlr de la fecha en que alguna 
de Ias Partes Contratantes notiflque por escrlto a la otra 
Parte Contratante, su declsl6n de dar por termlnado este 
Convenio. 

(2) Con relacl6n a aquellas lnversiones efectuadas con 
anterlorldad a la fecha en que la notlflcad6n de termlnaclbn 
da este Convenlo se haga efectlva, les dispmiclones de lo8 
Artlculos 1 a X continuarbn en vlgencia por un perlodo de 
diez an08 a partir de la fecha. 

Hecho en la cludad de Qulto, Repdblica del Ecuador, a 10s 
dleclsbls dlas del mee de mayo de mil noveclentos noventa 
y cuatro, en do8 ejemplares orl~inales, en ldloma espanol, 
slendo 10s doe textos i~ualmante autbnticos 

10, TRATADO ENTRE LA REPUBLICA DEL ECUADOR Y 
LOS ESTADOS UNIDOS DE AMERICA 90BRE 
PROMOCION Y PROTECCION AECIPROCA DE 
INVERSIONES, DE SU PROTOCOL0 Y DE LAS 
NOTAS REVERSALES ANEXAS AL MlSMO 

Datos Gone- 

Lugar: Washington. 
Tlpo: Bilateral. 
Fecha de suscrlpclbn: 2710811993. 
Fecha de publlcacibn: Registro Oficlal No. 49, de fecha 22 
de abrll de 1087. 

La Replibllce del Ecuador y 10s Estados Unidos de Ambrlca, 
en adelante, "las Partes"; 

Deseando promover una mayor cooperacibn aconbmica 
entre ellaa, con respecto a lee lnverslones hechas por 
naclonales y socledadea de una Parte en el territorlo de la 
otra Parte; 

Reconociendo que el acuerdo sobra el tratamiento a ser 
otorgado a esas lnverslones estlmular6 el flujo de capital 
privado y el desarrollo econbmlco de la8 Partes; 

Convinlendo en que, a 10s fines de mantoner un rnerco 
eslable para las inversionea y la utllizaclbn mas eficez de 10s 
recursos econ6micos, es deseable otorgar un trato juslo y 
equitativo a las lnverslones; 

Rewnoclendo que el desarrollo de 10s vlnculos econ6mlcos 
y wmercleles puede contribulr al blenestar de 10s 
trabejedores en Iae doe Partes y promover el reepeto por 10s 
derechos laborales reconocidos Internaclonalmente; y, 

Habiendo resuelto concertar un tratado sobre la promoci6n y 
la proteccibn reclproca de las Inverslones, 

Hen aoordedo lo sigulente: 

Artlculo I. 1. A efectos del presente Tretado: 

a) "lnversl6n" slgnlflca todo tipo de inversl6n tales como el 
capltal soclal, las deudes y 10s contratos de sewicio y de 
Inversl6n, que se hega en el terrltorlo de una Parte y que 
dlrecta o lndirectamente sea propledad de naclonales o 
sociedades de la otra Perte o eat6 controlada por dlchos 
naclonales o sociedades, y comprende: 

I) Lo8 blenes corporales a Incorporsles, lncluso derechoe 
tales wmo 10s de retenci6n. Ias hlpotecas y las prendas; 

li) Les sodedades o Iaa acciones de capltal u otraa 
partlclpaclones en sociededes o en sue actlvos; 

lli) El derecho al dlnero o algune operacl6n que tenga valor 
econ6mlco y que estb relaclonada con una lnversl6n; 

Iv) La propledad lnlelectual que, entre otros, comprende 10s 
derechos retetlvos a: 

Las obras artlstlcas y Ilterarias, Incluidas la8 
grabaclones sonoras; 
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Los lnvenlos en todos 10s Bmbitos del eafuerzo humano; 

Los disenos Induslrlaies; 

La8 obras de estampado de semiconductoree; 

- LOB sacretoa comerc~ales, 10s conocimlentos Idcniws y la 
informac~bn comerciel confidential, y la8 mercas 
reglstradas, las marcas de servlclo y lo6 nombres 
comercialea; y, 

V) Todo derecho wnferido por ley o por contrato y 
cuaiesquiera licencias y permlsos conferidos wnforme a la 
Ley. 

b) "Socledadn de una Parte slgnlfica cualquler ciase de 
socledad anbnime, companla, asoclacibn, sociedad 
comandltada u otra entldad legalmente wnstitulda 
conforme el ordenamiento lnterno de una Perto o de una 
subdlvlsl6n polltlca de le mlsme, tenga o no flnes de lucro y 
sea de propiedad priveda o pQbllca; 

e) "National" de una Parte significa la persona natural que 
sea nacional de una Psrte de conformidad con su 
ieglslacibn; 

d) "Rendlmlento" signlflca la cantldad derlvada de una 
inverslbn o vlnculada a ella, incluidos 10s beneficios, lo8 
divldendos, lo8 intereses, las plusvallas, 10s pagos de 
regalias, ios honorarios de gesti6n, as~stencle tdcnlca u otra 
Indole, y las rentas en especle; 

e) "Actividades afines" sl~niflca le orgunlzecl6n, el control, 
la explotacl6n, el mantenimlento y le ena)enaclbn de 
sociedades, sucursalrs, agenclaa, obclnas, fbbrlcas u otras 
lnstalaciones destlnadas a la realizaclbn ds negocioe; la 
celebracl6n, el cumplirniento y la eJecuci6n de contratos; la 
adquisicibn, el us0 la proteccibn y la enaJenaci6n de todo 
gbnero de bienes, incluidos 10s derechos de propiedad 
Intelectual; el emprdstlto de fondos; la wrnpra, emlsibn y 
vente de acclonee de capital y de otros valoree, y la compra 
de divlsas para las importaclones; 

0 "Empress estatal" slgnifica la empresa que eea propledad 
de una de las Partes o que eet6 controlada por ese Parte 
medlante derecho de propledad; 

g) "Dalegacibn" stgnifica la concesibn IeglslaUva y la orden, 
norma u otra dleposlci6n ofidel que transfieran eutorided 
gubernamental a una empresa o monopollo estatal, o le 
autoricen el ejerclclo de dlcha autorided; 

2. Cada Parte se reeerva el derecho a denegar a cualquler 
sociedad 10s beneflclw dei presente Tratedo sl dlcha 
socledad 08th controlada par nacionales de un tercer pals 
y, en el caso de una socledad de la otra Perte, si dicha 
socledad no tlene activldades comerciales Importantea en el 
territorio de la otra Parte o estA controlada por naclonales de 
un tercer pals con el cual Is Perte denegante no mantiene 
relsclones ewnbmlcas normalee. 

3. Ninguna modiflcaclbn en la forma en que se lnvlerten o 
re~nvierten loa actlvos alterarb el carbcter de 10s mismos en 
cuanto a inverslbn. 

Artlculo II. 1. Cede Parte permitire y tratarA las lnveraiones 
y sus actividades aflnes de manera no menos favorable que 
la que otorga en sltuaclones slmilares a las 

Inverslones o actlvldedes sflnes de sus propios nacionales o 
sociedades, o laa de lo8 nadonales o sociedades de 
cualquler tercer pels, cualquiera que aea la mbs favorable, 
sln perJulclo del derecho de cada Parte a hecer o mentener 
excepclones que correspondan e alguno de 10s sectores o 
asuntos que flguran en el Anexo del presente Tratado. Ceda 
Parle ae compromete a notificar a la otra Parte, con 
anteriorldad a la fecha de entrada en vigor del presenle 
Tratado o en dicha fecha, todo ordensmiento interno del 
cual tenge conocimienlo referente a 10s sectores o aeuntos 
que figuran en el Anexo. Cada Parte se compromete 
lgualmente s notificar a la otra Parte toda future exception 
con respecto a 10s sectores o asuntoe que figuran en el 
Anexo y a llmltar dichae excepclones al mlnimo Las 
excepciones futuras de cualquiera de las Partas no se 
apiicerhn a las inverslones exislentes en 10s sectores o 
asuntos correapondlentes en el momento en que dichas 
excepclones entren en vlgor. El trato que se otorgue 
conforme a lo8 tdrmlnos de une excepclbn sera, salvo que 
w especifique lo contrarlo en el Anexo, no menos favorable 
que el que se otorgue en situaclones slmlleres a las 
inverslones y ectlvldades aflnee de lo8 necloneles o 
socledades de cualquier tercer pals. 

2, e) Lo dlspuesto en el presente Tratado no lmpedirb que 
las Partes mantengan o establezcan ernpresas estatales. 

b) Cada Parte se esegurar.4 de que las empresas estatales 
que mentenga o estabiezca actiren de manera compat~ble 
con la8 obilgaclones de esa Parte en vlrtud del presenle 
Tratado, cuendo ejerzan cualquler facultad reguiadora. 
admlnlstrativa o phblica que ie haya aldo delegada por eea 
Parte como, por ejemplo, le faculted de expropbar, otorgar 
Ilcenclas, aprobar opereciones cwnerciales o lmponer 
cuotas, derechos u otros gravAmenes. 

C) Cada Pelle se asegurar6 de que les empresas eslatales 
que mantenga o establezca concedsn el mejor trato, ya sea 
el nacional o el de la nacl6n maa favorecida, e la vente de 
sus blenas o aervicioe en el terrltorio de la Parte. 

3. a) Las inverslones, a las que se conceder& slempre un 
trato juato y equitetlvo, goreran de proteccl6n y segurlded 
plena6 y, en nlngan caso, se lee concederan un trato menos 
favorable que el que exlge el deracho Internaclonal. 

b) Ninguna de la8 Partes meno$cabarB, en modo alguno, 
medlante la adopcl6n de medldas erbltrarias o 
dlscrlmlnatorias, la dteccl6n, la explotacl6r1, el 
mantenimlento, la utlllzad6n, el usufructo, la edqulsiclbn, la 
expensi6n o Is enajenaci6n de la6 inverslones. Para 10s 
fines de la soluci6n de dlferencias, de conformldad con 10s 
articulos VI y VIi, una medlde podre tenerse por srbitreria o 
dlscrimlnatoria aun cuendo una parte haya tenido o ejercido 
la oportunidad de que dicha medide se examine en 10s 
trlbunales o en lo8 trlbuneles adminlstratlvos de una de iae 
Partes. 

c) Cad8 Parte curnplirb 10s compromisos que hay3 
contraldo con respecto alas Inverslonea. 

4. Sin perjuicio de ias leyes relatives a la entrada y 
permanencia de extranleros, se permltlrh a 10s naclonales 
de cada Parte la entrada y permanencia en el terrltorlo de la 
otra Parte a flnes da esteblecer, fomenter o adminlstrar una 
Invers~bn, o da asesorar en la explotaci6n de Is mlsme, en 
la cual ellos, o una socledad de la prlmera Parte que lo8 
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ernplee, heyen cornprornetido, o estbn en curso de 
cornprometer, une canllded lrnportante do capltel u otros 
recursos. 

5. A las socledades que 9 9 t h  legalrnente constltuldas 
conforrne el ordenarnlento lnterno de una Parte, y que 
constituyan inversiones, se les perrnltlrh emplear a1 
personal adrnlnlstretlvo superlor que deseen, see cual fuere 
la nacionalldad de dlcho personal. 

6. Como condici6n para el estableclmlento, la expenslbn o 
el rnentenirniento de las Inversimes, nlngune de las Partes 
esteblecerh requlsitos de curnpllmlento que exljen o que 
hegen curnpllr cornpromlsos de exportaci6n w n  respecto a 
10s blenes producldos, o que especiflquen que ciertos blenes 
o servlcios se adquieran en el pals, o que irnpongan 
cualesquiera otroa requisltos perecldos 

7 Ceda Parte establecerh rnedlos eflcaces pera hecer 
veler las reclemaclones y respeter 10s derechos relativos e 
las inversiones, 10s acuerdos de inversi6n y les 
eutorlzs~lones de Inversl6n, 

8. Cade Parte hard publicos las leyas, 10s regiarnentos, la6 
prbctlcss y 10s procedirnlentos admlnlstratlvos y 10s fallos 
judiciales relatlvos a las lnverslones o que las atanan. 

9. El lreto otorgedo por 10s Estedos Unldos de Arn6rlca s 
lae lnveralones y ectlvldades aflnes de 10s necioneles y de 
les sociededes de la Republics del Ecuador, wnforme a les 
dlsposldones del presente artlculo serh, en cuelquiera de 
los estedos, territorlos o poseelones de lo8 Eetedos Unldos 
de AmBrlce, no menos favorable que el trato que se otorgue 
a Ias lnverslones y activldedes aflnes de 10s nacionales de 
10s Eatadoe Unldos de Amirrlce que residen en 10s dernds 
estedos, lerritorlos o poseslones de 10s Estadoe Unldos do 
ArnBrica, y e las sociedades constituldas legalrnente. 
conforrne el ordenarniento lnterno de dichos otros estedos, 
territorlos o poseelones. 

10. Las dlsposlclones del presente Tratado relatlves el trato 
de nacibn rnds fevorecida no se apllcarhn a la8 ventajas 
coffiedides por cuelquiere de la$ Partee a 10s nacioneles o 
la8 socledades de nlngtin tercer pale de conforrnldad con: 

e) Lo8 cornpromlaos vinculanlea de esa Perte que ernanen 
de su plena pertlcipeoi6n en unlones edueneres o en zonas 
de llbre wmerclo, o 

b) Los comprornisos vlnculentes de ese Perte adqulrldos en 
vlrtud de cualquler convenlo lntarnecionel multllelerel 
arnperedo por el Acuerdo General sobre Aranceles 
Aduaneros y Cornerclo que entre en vigercia Ires la Rrrne 
del presente Tretado. 

Artlculo Ill. 1. Les lnverslones nose expropiardn nl 
naclonallzerhn dlrectamante. nl lndlrectarnente rnediante Is 
apllcecl6n de rnedldas equlvelentes e le expropiecl6n o 
naclonallzacl6n ("expropiacl6n"), aelvo que ello se efectlie 
con flnea de InterBs pQbllco, de rnenere equltatlve y 
rnedlante pego de une lndernnlzecibn pronta, adecuade y 
efectlva, y de conforrnldad con el debldo procedlmlento 
legal y 10s prlnclplos generalee de trato dlspuestos en el 
phrrefo 3 del artlculo II. La Indernnlzacl6n equivaldrb el 
valor justo en el rnercedo que tenga Is Inverelbn expropieda 
lnmedietarnente antea de que se tome la ecol6n 
exproplatoria o de que Bste se llegue a conocer, si ello 

ocurre con anteriorldad; se celcularb en una moneda 
utilizable ilbrernen!~, el tipo de carnblo vigente en el 
rnercado en ese mornento; se pagarh sin dliacl6n; lncluirh 
ios lntereses devengados a un tlpo de Inter& 
cornerclslmente rezonable desde la fecha de Is 
expropiaci6n; aerd enterarnente reellzeble, y sere 
trensferible libremente. 

2 El naclonal o socieded da una Perle que sostenga qua 
su Inversl6n lo he sido exproplede total o parcialmenle 
tendrh derecho a que las autorldades judiiiales o 
administrativas wmpetenles de la otra Parle exerninen su 
caso con prontitud para deterrnlnar sl la expropieci6n ha 
ocurrido y, en caso af~rmatlvo, si dlchs expropiacl6n y la 
indernnizecibn correspondlente se elustan a 10s prlncip~os 
del derecho Internaclonal. 

3 A 10s nacionalee o la9 sociededes de una Pane cuyas 
lnverslones sufren pBrdldas en el territorio de la olra Parle 
con rnotivo de guerra o de olro conflict0 arrnado. 
revolucrbn, estado necional de excepci6n, insurrecci6n, 
disturblos enlre la poblaclbn u otros acontecimientos 
slrnilares, Is otra Perte les otorgard, con respecto a la8 
rnedidas clue adople en lo referente a dichas pbrdldas, un 
trato no menos fevoreble que el trato rnds favoreble qye 
otorgue a sus propios nacionales o socledades o e 10s 
necioneles o a las socledades de cualquler tercer pals 

Artlculo IV. 1. Cada Parto perrnltird que todes 18s 
transferencles relativas a une inversl6n que se envlen e su 
territorio o se saquen del rnlsrno se reallcen libremente y sin 
demora Dlches trensferencies cornprenden: a) 10s 
rendlrnlentos; b) la8 indemnlzaclones en vlrtud del artlculo 
Ill; C) 10s pegos que resulten de dlferencias en rneterla de 
inversl6n; d) 10s pegos que se hegen conforrne a 10s 
tbrrninos de un contreto, entre elloa, las arnortizaciones de 
capltal y 10s pegos de 10s lntereses devengados en virtud 
de un convenio de prbstarno; e) el product0 de la venta o 
llquideclbn parclal o totel de una inversi6n, y I) 10s aportes 
edicionalea al capital hechos para el rnantenirniento o el 
fornento de una inversl6n. 

2. Les lrensferencles se harbn en una monede llbrernente 
utilizable, el tlpo de cernbio vlgente en el rnercado en la 
facha de Is trensferencle con respecto a la8 operaciones el 
contado reallzedas en la moneda que se ha de transferir. 

3. No obstente lo diepueslo en 10s phrrafos 1 y 2 del 
presente artlculo, cada Parte podrh conserver les leyes y 
10s reglernentos que: a) requleren la presentacl6n de 
lnforrnes ecerca de lee trensferencles rnonetarles y b) 
graven lmpuestos sobre la renta por rnedioa tales corno la 
retenci6n de impuestos eplicable a lo8 dlvldendos u otras 
trensferencies Adernds, cada Parte podrl proteger 10s 
derechos de 10s acreedores o asegurar el curnplimiento de 
10s fallos dlctados en procedlmientos ludlclales, rnedlante la 
aplicaci6n equitatlva, irnparciel y de buene fe de sus ieyes 

Artlculo V. Les Partes convienen en wnsultarse con 
prontltud, a sollcitud de cualquiera de ellas, pera resolver 
las dlferencias que surjan en relacl6n con el presente 
Tretedo o para wnslderer cuestlonee referentes e su 
interpretaci6n o apllcecl6n. 

Artlculo VI. 1. A efectoa del presente artlculo une 
dlferencia en rnaterle de inversi6n es une dlferencla entre 
una Perte y un neclonsl o una socieded de la otra Parle, 
que 
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se debe o sea perlinente a: a) un ecuerdo de inversibn 
concertado enlre asa Parte y dlcho nacional o socledad: b) 
una aulorizacibn para realizar une inversibn olorgada por la 
autoridad en maleria de inversiones extranjeres de una 
Parte a dicho naclonal o socleded, o c) una supueste 
lnfracclbn de cualquler derecho conferldo o astablecldo por 
el presente Tralado con respeclo a una Inversibn. 

2. Cuando eurje una diferencla en rneteria de Inversibn, las 
partaa en le dlferencla procurerdn primer0 resolverla 
mediante consultas y negocieclones. Si la dlferencia nose 
eoluciona arnlgablernenle, la socledad o el nacionei 
interesado, para resolverla, podrb optar par eorneterla a una 
de las slguientea vles, pars su resoluclbn: 

8) A lo3 tribunalea Judlclales o adrninistrativos de la Perte 
que sea parte en le diferencle, o 

b) A cualquler procedirnlento de solucl6n de dlferenclas 
eplicable y prevlarnente convenldo, o 

c) Conforrne a lo dlspuesto en el pkrafo 3 de este ertlculo 

3, 8) Siernpre y cuando la socleded o el nacional Inleresado 
no hays sornetido la dlferencla, para su solucibn, segirn lo 
previsto por el inclso a) o el inclso b) del pdrrafo 2, y hayan 
transcurrldo seis mesee desde la feche en que surgib la 
dlferencla, le sociadad o el naclonal interesado podrd optar 
por consent11 por eacrito a someter la dlferencla, para su 
soluclbn, ai arbitraje obllgatorio: 

I) Del Centro lnlernaclonal de Arreglo de Diferanclas 
Relatives e lnverslones ("el Centro") establecido par el 
Convenlo sobre el Arreglo de Dlferenclas Relallvas a 
lnverslones entre Estadoa y Naclonalea de o!ros Estedoe, 
hecho en Washington el 18 de rnarzo de 1965 ("Convenio 
del CIADI"), siernpre que la Parts sea parte en dicho 
Convenio; o 

11) Del Mecanisrno Cornplernentarlo del Centro, de no ser 
poslble recurrir a bste; o 

lil) Seglin las Reglee de ArbltraJe de la Comlsibn de les 
Neciones Unldas sobre el Derecho Mercentil lnternaclonel 
(CNUDMI), o 

Iv) De cualquler otra lnstltuclbn arbltral o conforrne e otra 
norms de arbltreje, s q l m  convengan les partes en la 
diferencle. 

b) Una vez que la socledad o el naclonal lnteresado dB su 
consentlrnlento, cualqulere de la8 partes en la diferencla 
podrd lniclar el arbltraje sagdn Is opci6n espocificede on el 
consenlimlento. 

4. Cede une de las Partes conslente en sorneter cuelquier 
diferencle en rnaterle de Inverslbn el arbltrale obllgelorlo para 
su soluclbn, de conformldad con la opclbn especificeda en el 
conssntlmiento por escrito del necional o la sociedad, segdn 
el pbrrefo 3. Eee consentirniento, junlo con el consenlirnlenlo 
por eacrito del naclonal o la sociedad, cuando se de conforme 
al parrafo 3, curnplirB el requisito de: 

a) Un "coneentlmiento por escrito" de ias pertes en la 
dlferencla e efectos del Capllulo II de la Convenclbn del 
ClADl (Jurlsdlcclbn dsl Centro) y a efectos de Is8 norrnas del 
Mecanisrno Complamentario, y, 

b) Un "ecuerdo por eacrito" a elecloe del artlculo I1 de la 
Convencibn de la8 Naclones Unidae sobre el 
Reconocimierito y la EJecucibn de las Sentencias Arbilreles 
ExlrenJeres, hecha en Nueve York el 10 de junio de 1958 
("Convencibn de Nueve York"). 

5. Todo arbitraje efectuado de conformidad con la cidusule 
b iv del lnciso a), pbrrafo 3 del presente artlculo, 

lendrb lugar en un Estado que sea Perte en la Convencl6n 
de Nueva York. 

6. Todo leudo erbltral diclado en virtud de este artlculo serP 
definltlvo y obllgatorio pare la8 pertes en la dlferencla. Cede 
Perte ee comprornate e aplioar sln dernore la8 dlsposlclonee 
da dlcho leudo y e garantizer su elecucibn en su lerrllorlo. 

7. En todo procedimiento reletlvo a une diferenc~a en 
rneteria de inverslbn, las Partes no ernplearbn corno 
defense, reconvencibn, derecho de contrarreclameclbn o de 
olro rnodo, el hecho de que la socleded o el naclonal 
interesado ha reclbldo o reclblrb, segdn lo8 IBrmlnoa de un 
contralo de seguro o de garentla, aiguna indernnizacibn u 
olra cornpensaclbn por todos sus supueetos detlos o por 
parte de ellos. 

8. A efectos de un arbitraje efecluado se~lSn lo previsto en el 
pbrrefo 3 del presente artlculo, toda eocleded legairnente 
constltulda conforrne al ordenernlenlo lnlerno de una Perte o 
eubdivis16n polltica de Is rnisrna que, inrnedlalarnente antes 
de ocurrir el suceao o 10s sucesos que dleron lugar a la 
diferencla, constltuyera une lnverelbn de naclonalee o de 
soclededas de la otra Perle, deberd ser tralede corno 
naclonal o sociedad de esa olra Parte, conforrne el lnclso b), 
pdrrafo 2, del arllculo 25 da la Convencibn del ClADl 

Artloulo VII. 1 Toda dlferencia entre las Parles concerniente 
e la lnterpretaclbn o apllcacibn del presenle Tratado que no 
ee resualva mediante consultas u otres vies diplombtlcas, se 
presentard, a solicltud de cualqulere de la3 Partes, a un 
lribunal de arbllraje para que llegue a una decislon vlnculante 
conforrne a las norrnas de arbitrate de la Cornislbn de las 
Neclones Unldes pare el Derecho Mercantll lnternaclonel 
(CNUDMI), excepto en cuanto dichae normee hayan eido 
modlflcedas por lee Perles o por 10s Brbltros. 

2. En el plazo de dos meses a part11 de la racepclbn de la 
eoilcltud, cada Perte nornbrerd a un Brbltro. Los doe Brbltros 
nornbrardn corno presldente a un tercer brbltro que sea 
naclonal da un tercer Estado. Les Normes da la CNUDMI 
reletivae al nornbrernlento de vocales pare lee juntas de tres 
rnlembros se apllcardn, mutatla mutandls. el nombrarniento 
de la Junta arbltral, salvo que la autorldad denomlnaUva a la 
qua hawn referenda eses raglas serb el Secretario General 
del Cenlro. 

3. Salvo acuerdo en contrario, todos 10s cesos se 
presenteren y todas las audiencies concluirdn en un plazo 
de sels rneses e partir del nombrernlenlo del tercer drbilro; y 
el Tribunei dictera su laudo en un plazo de dos meses a 
perllr de la fecha de las dltirnas preeentaclonee o de la fecha 
de claueura de las audiencies, si este ultlma fueas posterlor. 

4. Los gastos Incurridos por el Presidente y lo$ otros 
Brbltros, eel corno las demds costas del procedlrniento, 
serdn sufragados en partes igualee por las Penes. Sln 
embargo, el Tribunal podrd, a su discreclbn, ordenar que 
una de ias Parles pegue una proporclbn mayor de las 
costas. 
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Articulo VIII. El presente Tralado no rnenoscabard: 

a) Las leyes, lo8 reglementcs, laa prbcticas y 10s 
procadlrnientos admlnistrat~vos y lo8 fallos adrninislrallvcs y 
judiciales de cualqulera de las Pafles; 

b) Lo8 compromlsos Jurldicos Internacionales, ni 

c) Los cornprornlsos asumidos por cualquiere de las 
Parles, incluidos lo8 que 0 9 t h  incorporados a los acuerdos 
o la8 autorlzaclones de Inversi6n, que otorguen a las 
lnvarslones o a las ectlvldades afinee un tralo mas favoreble 
que el que les otorga el presente Tratado en eltueciones 
perecldas. 

Artlculo IX. 1 El preaente Tratado no lrnpedird Is apllcacl6n 
por cualqulera de las Pertes de las rnedldas necesarlas para 
el mantenlm~ento del orden ptiblico, el cumplirnlenlo de eus 
comprornisos respecto del rnantenlrnlento o la reslauracl6n 
de le paz o seguridad Internaclonalea, o la proteccl6n de 10s 
lntereses esenciales de su seguridad. 

2. El presente Tratado no lmpadirl que cualqulera de les 
Parles prescriba trlmites especlales con respecto al 
establec~rnlento de inverslones, pero dlchos t rh i tes no 
menoscabarbn la esencia de cualquiere de 10s derechos que 
se enunclan en el presente Tratado. 

Artlculo X. 1. En lo relallvo a sus nonnes lribularias, cada 
Pane dabera eeforzarse por actuar Justa y equltativernente 
en el trato de ias inversiones de 10s naclonaleo y las 
sociedades de la otra Parte. 

2. No obstante, las dlsposlclones del presente Tratado, 
especialrnente 10s arllculos VI y VII del rnismo, se apllcardn 
a cuestiones tributarias solarnente con respecto a: 

a) La exproplaci6n, de conformldad con el artlculo Ill; 

b) Las transferenclas, de wnformtdad con el artlculo IV, o 

c) La observancia y el curnplimlento de los terminos de un 
acuerdo o autorlzacl6n en materia de Inversldn, tal como se 
menclona en el inciso a) o el Inciso b), 

En la rnrrdida en que no estbn su]elas a las disposiclones 
sobre la solucl6n de diferenclas de un Convenlo para evltar 
la doble Imposici6n tributarla concartedo entre les dos 
Parles, o qua se hayan suscitado de conforrnldad con dlchas 
dlsposlclones y no se hayan resuelto en un piam razonable. 

Artlculo XI. El presente Tretado se eplicarl a las 
subdivleiones pollticaa de las Parles 

Articulo XII. 1. El presente Tratado enIrare en vigor trelnta 
dlae deepu6s de la fecha de canje de lo6 inatrurnentos de 
ratificacibn y permanecerl en vigor por un perlodo de 10 
ahos y contlnuarb en vlgor a menos que se denuncle de 
conforrnldad wn las dispasiciones del pdrrefo 2 del presente 
artlculo. El preeente Tratado se apllcard ales lnverslones 
exlstentes en el momento de su entrade en vigor y a las 
lnverslones que se efectden o adquleran posteriorrnente. 

2. Cuelqulera de las Pertes podrl denunclar el presente 
Tretado a1 conclulr el perlodo iniclal de die2 anos, o en 
cualquier mornento posterior, medlante nolificaci6n por 
escrlto a la otra Parte con un aho de antalaci6n 

3. Con respecto a lee lnverslones efectuadas o adquirldas 
antes de la fecha de terminaclbn del presente Tratedo, y a 
las cuales el preeente Tratado sea por lo dernas apllcable. 
las disposiciones de todoe 10s dembs artlcuios del presenle 
Tralado conlinuer6n en vlgor durante un perlodo adlclonal 
de dlez aflos deepuba de la fecha de terrnlnacibn. 

4. El protocolo y la Cana Anexa formaran pane Integral del 
presente Tratado. 

En fe de lo cual, lo8 respectlvos plenlpolenciar~os han 
flrmado el presente Tratado. 

Hecho en Washington, a lo8 velnle y siets dies del mes de 
agoato de m l  novecientos novanta y tres, en dos textos en 
loa Idlomas espatla e Inglds, ambos lgualmenle aut6ntlcos. 

1. Les Partes toman note de que el Ecuador puede 
eatablecer un progreme de conversibn de deuda por 
lnversl6n segbn el cue1 nacionalee o sociedades de Ioe 
Estados Unldos podrlan lnvertir en el Ecuador a lrav6s de Is 
wmpra de deuda con descuento. 

Las Partes convlenen en que lo8 derechos prevlstos en el 
artlculo IV, pbrrefo 1, respecto e la transferencla de 
utilldades y del producto de la venta o iiquidacl6n de lodo o 
parte de una Inversibn, pueden, en tanto tales derechos se 
apliquen a eea parte de la inverel6n linanciada a travds de 
una conversl6n de deuda, eer rnodlflcados por 10s !brrnlnos 
de un convenio de conversl6n de deuda entre un nacional o 
crocledad de loa Estados Unidos y el Gobierno del Ecuador o 
cualqulera de aus organlsrnos o representantes, de ah1 en 
edelante. 

La transferencia de utilidadeo ylo producto de la venla o 
Ilquldacl6n total o parclal de una lnversl6n, en ningtin caso 
se hare en tdrrninos menos favorables que aquellos 
otorgados, en circunstanclas sernejantes, a nacionales o 
aocledabs dal Ecuador o de un tercer pals, cualesqulera 
que Sean las rnhs favorables. 

2. Los Estedos Unidos se reservan el derecho e establecer 
o rnantener excepciones restrlngidas el lrato naclonal, 
prevlslo en el artlculo II, pbrrafo 1, en 10s sectores o 
materlas que ee lndican a contlnuaci6n: 

Transporte adreo; transporte marltimo y de caboble; banca, 
seguros; esignaclones oficlales; prograrnas 
gubernementales de seguros y prdstamos; producci6n de 
energia y electricidad; agenclas de aduanas; propiedad de 
blenes Inmoblllarloe; propledad y operaci6n de esteciones 
etnisoras de radio y televisl6n cornerclal; propiedad do 
acclones en ia "Comrnunlcations Satell~te Corporation"; 
provisl6n de servlcios pdblicos de talefonla y telegrafla: 
prestaci6n de servlclos de cable submarlno; 
aprovechamiento de la tlerra y 10s recursos naturales; 
explotaciones de mines en propledades pdbllcas; servlcios 
marlllmos y servlcioa afines; y corretale a lltulo prirnarlo de 
valorea del Goblerno de 10s Estedos Unldos. 

El tralo otorgado respecto a estas excepciones sere no 
menos favorable aue el otoraedo en eltuaclones semelantes 
a las lnvenlones actlvidadis aflnes perteneclentes a 
naclonales o socledade:, de terceros palsee, salvo lo 
especlficado en el phrrafo 3 de esle Protocolo. 
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3.  Los Estados Unldos se reservan el derecho a hecer o 
rnantener excepcionee restrln~ldas el tralo de nacl6n mas 
favorecida, prevlsta en el artlculo II, pdrrafo 1, en loe 
sectores o materias que ee indican a contlnuacibn: 

Proplednd de bienes Inmobillerlos, explolacl6n de mines en 
propiedades ptibllcas; servicios maritirnos y afines; y 
curretale prlmarlo de valores del Gob~erno de 10s Estedos 
Unldos. 

Ecuador se reserve el derocho a hecer o mantener 
excepclones restringidas al treto nacional, previsto en el 
artlculo II, pArrafo 1 ,  en 10s seclores o materlas que se 
indlcan a continuacibn: 

Pesca tradWonal (qua no lncluye procesamlenlo de la pesca 
nl Is acuiculture); propiedad y operaclbn de estacionee 
emisoras de radio y televisibn wmercial 

El trato otorgado respecto a eslas excepclones no sere 
rnenos favorable que el otorgado en situadones sernejantes 
e inverslones o actividades afines pertenecientes a 
nacionales o sociedades de terceros palses. 

NOTAS REVERSALES 

EMBAJADA DEL ECUADOR WASHINGTON, D C 

Washington D C., a 27 de egosto de 1993 

Excelentlslmo Senor 
Embajador Rufus Yerxa 
Representante Cornerclal de 10s Estados Unldos, Encargado 
Washington, D.C. 

Senor Embajedor: 

Tengo el honor de confirmarle el entendlmlento que ha sido 
alcenzedo entre el Goblerno del Ecuador y de loo Estados 
Unidos de Ambrlca en el curso de la8 negoclaciones del 
Tralado sobre PromocMn y Proteccidn Reclproca de 
lnversiones ("el Tratedo"). 

Con respecto al artlculo II, parreto 4 el Gobierno del Ecuador 
confirma que el Tratedo servird para satisfacer 10s 
requerimientos de todaa y cualesqulera autorizaclones 
necesarias, segirn Ley ecuatorlene, para que 10s nacionales 
de 10s Estados Unldos entren y permanezcan en la 
Rep~jbllce del Ecuador w n  prop6slto de establecer, 
deserrollar, edrnlnistrar o asesorar en le operaclbn de una 
lnverslbn para la cual ellos, o una sociedad de 10s Estados 
Unidos que 10s emplee. hayen cornprometldo o estbn en 
curso de cornprometer una canlldad importante de cepltal o 
de otros recursos. Dlches eutorireclones lncluyen las 
proporcionadas por el Ministerlo del Trabajo, tales como Is 
exoneracl6n de 10s requerlmlentos de capaciter el personal 
nacional establecldos corno una condiclbn para el lngreso de 
empleados alte y especlalmente calificados, que seen 
esenciales para la8 operaciones de una socledad. A 10s 
Nacloneles de Eslados Unldos, sin embargo, puede 
exlglrseles que cuniplan clertos tramitas relativos a su 
ingreso y parmanencia en el Ecuador, inclulda la 
preseniaci6n de una sollcltud de visa y de la documentacibn 
perlinente. 

Con respecto al artlculo II, parrefo 5, el Goblerno del 
Ecuador confirma que el Tratedo servlrh pare satisfacer 10s 

requerlrnlentos de todas la6 autorlzaclones necesarias, 
seghn la Ley ecuatoriana, para la contrataclbn de 
extranjeros en calldad de ello personal directlvo. 

Ademas el Goblerno del Ecuador lndlca que, seghn la 
Constitucion Politica, incluldo el artlculo 18 y la Ley 
ecualoriana, 10s cludadonos y socledades extranjeros 
pueden neceeltar autorlzaclones especlales adrninistrativas 
o de otro orden, especificas para las inverslones extranjeras. 

El Oobierno del Ecuador confirme que el Tratsdo servirh 
para sallsfacer loa requerirnlentos de dichas autorizaclones, 
except0 para lo8 seclores o materias en lo6 cuales el 
Ecuador pueda hecer o mantener excepclones restringldas 
respecto a1 trato nacional, previsto en el artlculo 11, pdrrafo 1, 
y enumerados en el pdrrafo 4 det Protocolo. 

Tengo el honor de proponer que este entendlmlenlo sea 
conslderado como pane lntegrante del Tratado. 

Mucho agradecer6 a V E , que me confirme que eete 
entendimiento lo cornparte su Gobierno 

Reclba. Excelencia, las expresiones de mi consideracion 

11. TRATADO ENTRE LA REPUBLICA DEL ECUADOR Y 
LA REPUBLICA FEDERAL DE ALEMANIA SOBRE 
FOMENT0 Y RECIPROCA PROTECCION DE 
INVERSIONES DE CAPITAL Y DE SU PROTOCOLO. 

Datov Generales.- 

Lugar: Qulto, Ecuador. 
Tlpo: Bilateral. 
Fecha de suscrlpclbn: 21103H 996. 
Fecha de pubibacl6n: Reglstro Oficlal No. 84, de fecha 1 1  
de junlo de 1897 

La Repdbllca del Ecuador y la Repdblica Federal de 
Alernanla; 

Anlmadas del deseo de lntensiflcar la colaborecidn 
eoon6mica entre ambos Eetedos; 

Con el propbslto de crear condlciones favorables para las 
lnversiones de capital de 10s nacbnales o sociededes de 
uno de 10s dos Estados en el terrltorlo del otro Estedo; 

Reconoclendo que el foment0 y la proteccl6n de esas 
lnver3lonee de capltal madlante un tretado pueden servir 
para estlmular la lniclativo eoonbmlca privada e incrementar 
el blenester de embos pueblos; 

Han wnvenldo en lo slgulente: 

Para 10s fines del presente Tratado: 

1.- El concepto de "lnverslones de capital" comprendo toda 
clase de blenes, en especial: 

Documento con posibles errores, dlgltallzado de la publlcacl6n orlglnal. Favor verlflcar con Imagen. 
No lmprlrna este docurnento a menos que sea absolutamente nccesal'io. 



REQUEST OF THE REPUBLIC OF ECUADOR 

ANNEX B 



The Embassy of Ecuador presents its compliments to the U.S. Department of State - 
Office of Andean Affalrs, and has the honor to attach a letter from the Minister of 
Foreign Affairs, Trade and Integration, Mr. Ricardo Patiflo, to the Secretary of State, 
Mrs. Hillary Cilnton, regardlng the interpretation of Article 11 (7) of the 1993 Bilateral 
Investment Treaty In the context of Chevron's clalm agalnst Ecuador related to past oil 
operations by Chevron's subsidlary, Texaco Petroleum Company. 

Accordingly, the Embassy of Ecuador would appreciate if this letter can be conveyed to 
the Secretary of State. 

The Embassy of Ecuador avalls Itself of this opportunity to renew to the US. 
Department of State - Office of Andean Affairs, the assurances of its highest 
consideration. 

U.S. Department of State - Office of Andean Affairs 
2201 C Street NW 
Washington, DC 20520 



Quito, a 8 de junio de 2010. 

ASUNTO: INTERPRETACION ERRONEA DEL ARTICULO (II)? DEL 
TRATADO SOBRE PROMOCION Y PROTECCION RECIPROCA DE 
MVERSIONES POR PARTE DE TRIBUNAL ARBITRAL EN CASO 
CHEVRON. 

SeRora Secretaria de Estado; 

En nombre del Gobiemo de la Repdblica del Ecuador, me cumple 
preselltar ante el Ilustrado Gobieino de 10s Estados Unidos de America, por intermedio 
de Vuestra Excelencia, algunos asuntos muy delicados que han surgido en torno a la 
correcta interpretaci6n y aplicacibn que debe dame a 10s tkrminos del Tratado entre La 
RepSblica del Ecuador y 10s Estados Unidos de AmBrica, concerniente a la Promoci6n y 
Protecci6n Reclproca de Inversiones, finnado el 27 de agosto de 1993, el cual enth en 
vigor el 11 do mayo de 1997 (en adelante "el Tratado"). Estos asuntos cuestionan la 
intencibn c o m h  de las Partes con respecto a la naturaleza de sus obligaciones mutuas 
en relacibn a Ias inversiones de nacionales o sociedades de la otra Parte. Tambitn 
amenazan con socavar la buena administraci6n de 10s procedirnientos de soluci6n de 
controversias entre 10s inversionistas de un Bstado y otro Estado. 

Recientc~nente un tribunal arbitral constituido bajo las Reglas de 
Arbitraje de la Comisi6n de las Naciones Unidas para el Derecho Mercantil 
Inte~nacional, con arreglo a1 articulo VI.3.a,iii del Tratado dict6 un laudo parcial sobre 
reclarnos presentados en el marco del Tratado contra la ReplZblica del Ecuador por parle 
de Chevron Corporation y Texaco Petroleum Company. El laudo parcial aborda las 
cuestiones de responsabilidad y compensacidn bajo el Tratado. Una copia del laudo 
parcial se acompafla a esta nota. 

El Gobiemo de la RepGblica del Ecuador no csth do acuerdo con muchos 
aspectos del laudo parcial, pero esth particularmente preocupado por la interpretacidn y 
aplicacidn err6nea del Tribunal del Puticulo I1 (7) del Tratado. Sobre la base de esta 
err6nea interpretacibn y aplicacibn, el laudo parcial sostiene que la Repfiblica del 
Ecuador no cumplib con sus obligaciones cuando la8 cortes ecuatorianas no dictaron 
sentencia en siete demandas presentadas por una filial dc las demandantes en 10s aRos 
antexiol-es a que las demandantes inicien el wbitraje en virtud del Tratado y antes de que 
el Tratado elltre en vigor. 

... I... 

A Su Excelencia 
Hillary Clinton, 
Secretaria de Estado, 
W a s h i n g t o n , D C .  



El Articulo I1 (7) dispone que "Cada parte establecerh rnedios eficaces 
para hacer valer las reclamaciones y respttar 10s derechos relatives alas inversiones, 10s 
acuerdos de inversi6n y las autoiizaciones de inversibn." El Gobiemo de la Repdblica 
del, Ecuador considera que esta dispoeici6n tuvo la intenci6n de obligar a la6 Partes a 
implema~tar obligaciones ya existentes en virtud del derecho intemacional 
consuctudinario, I-elativas a la prohibici6n de la denegaci6n de justicia a1 proporcionar 
un mwco o sistelna efectivo, en virtud del cual puedan hacerso valer 10s reclamos y 
cumplirse 10s derechos. No h e  la intencidn obligar a las Partes a asegurar que el marco 
o sistema provisto sen efeotivo en caaos particulares, asunto quc eatlt cubierto bajo otras 
disposiciones del Tratado que incopom 10s principios del dereoho internttcional 
consuetudinario. Fu~almente, el Gabierno de la Repdblica del Ecuador oonsidera quc, en 
virtud dc la intenci6n de las partes, la determinaci6n de la componsacibn por las 
pkrdidas sufkidas colno resultado de una violaci6n de estos requisitos no puede basarse 
en una deteiminaci6n de lo6 derechos bajo la legislaci6n de la Parte respectiva que es 
diferente a lo que las cortes de esa Parte han determinado o que podrian determinar. 

El laudo parcial del tribunal arbitral, sin embargo, interpretn 10s deberes 
expresados en 10s tkrrninos del Articulo I1 (7) de mancra mucho mhs amplia que 10s 
reflejados en 10s requisitos ya rnencionados, excedikndose a aquellos necesarios para 
implementar el derecho consuetudinario internacional y constituir una garantia de trato 
ell casos particulares. El laudo parcial tarnbi6n interpreta y aplica la disposici6n que 
permite la debida compensaci6n por una violacibn que se base en determinaciones de 
10s derechos s e g h  el derecho local, sin consideraci6n a la8 determinaciones reales o 
probable6 de Ins cortes locales. 

Especificamente, el laudo parcial establece que "el Artlculo I1 (7) del 
[Tratado] constituye lex specialis con mayor .especificidad quo el esthdar del derecho 
consuetudinario de denegaci6n de justicia" fl 275). Tarnbibn afirma que "un distinto y 
potencialmente inenos exigente examen es aplicable en virlud de esta disposici6n en 
relacidn a la denegaci6n de justioia conforme a1 derecho intemacional consuetudinario", 
el que establece "un umbra1 mas alto" (1 244). Asi, de acuerdo a1 laudo parcial, "una 
violaci6n del Artlculo LI (7). . . no siempre es suficiente para encontrar denegacibn de 
justicia conforme a1 derecho intemacional consuetudinario". Aunque el laudo percia1 
reconoce que "10s principios del derecho lntemacional consuetudinario, como el 
principio de la 'finalidad judicial' [requjcral el] agotamiento total de 10s recursos 
locales con el fin de establecer la responsnbilldad del Estado por 10s actos del poder 
judicial del Estado" (1 321), rechwa cl argument0 do que las demandantes deben 
demostrsl. "un estricto agotamiento de 10s reoursos intoinos para que el Tribunal 
encuentre una violaci6n del Artlculo I1 (7)" (7 268). En carnbio, el laudo parcial sostiene 
que las reclrunaciones por violaciones del Artlculo I1 (7) "no es th  sujetas a la lnisma 
estricta exigencia de agotamiento" (Q 321). 

El laudo parcial tarnbi6n rechaza la posici6n de que el Articulo 11 (7) tm 
solo requiere medios efioaces para hacer valer Ias r~clamaciolles y retipelar lo8 derechos 
y que, si bien las cxperiencias puntuales pucsldan ser evidancia de deficienciaa 
sistemAticas, no pueden, por si solas, constituir incumplimientos de la ditiposici6n. 
Contrariamente, el laudo parcial sostiene que el Artfculo 11 (7) permite "revisar el trnlo 
a1 inversionista en casos individuales" (1 245;. / 



Fi~lalmente, mientras que reconoce que "el umbral de la "eficacia" 
previsto por el [Arttculo I1 (711 exige que un grado de deferencia sea otorgado a1 
sistenla de justicia domkstico " (7 247), el laudo parcial afima de manera inequfvoca 
quc el tribunal "debe.. ,ninguna deferencia" a cualquier sentencia dictada por las cortes 
nacionales despuks de haberse deteminado un retraso violatorio (11 377), Sobre esta 
base, el laudo parcial dcshecha las deoisiones de las cortes ecuatorianas, por rnedio de 
las cuales se desestimaron slgunas de las demandas por exceder 10s plazos de 
prescripcidn aplicablea en la legislacibn ccuatoriana (porque el tribunal "no 06th de 
acuerdo coil el razonamiento complejo de la [Corto]) (7 387) y por falta de mkrito bajo 
10s principios aplicables del derccho ecuatoriano de interpretacidn de 10s contratos (n 
465). El laudo parcial de eate mod0 sustituye la decisi6n de loa funcionarios judiciales 
ecuatorim~os debidamente autorizados y que heron constitucionalmente facultados 
para adoptar tales decisiones, por aquella del tribunal arbitral en las cuestionee 
referentes a la ley ecuatoriana, 

Como resultado de la err6nea interpretaci6n y aplicaci6n del Articulo I1 
(7) en el laudo parcial, el Gobiemo de la Rephblica del Ecuador se encuentra en una 
posicidn similar a la de la8 Partes en el Tratado de Libre Comercio de Amkrica del 
Norte que consideraron que 10s tribunales arbitrales en virtud del Capitulo 11 de dicho 
acuerdo habial llegado a interpetaciones errbneas de su Articulo 1105, y por lo tanto, 
utilizaron 10s medios especificos disponibles en virtud del articulo 1131 de dicho 
acuerdo para dictruninar conjuntarnente une interpretaci6n vinculante del articulo 1105. 

Aunque el Tratado no coiltien6 una disposici6n como la del d c u l o  
1 131 del TLCAN, es un principio de derecho intemacional que las partes de un tratado 
podrhn acordar la intelSpretaci6n de 10s thiminos de su tratado, siendo altamente 
autoritativas. Ydase el articulo 31 (3), dc la ConvenrtiOn de Viena sobre el Derecho de 
10s Tratados, ("habrl de tenersc en csent~ [an 1~ intcrpretaci6n de un tratado], junto con 
el context0 [,I todo prhtica ultoriarrnmtf: segnida en la aplicacidn del tratado o de la 
aplicacibn de sus disposiciones"). 

Aun mhs, el prinoipio de que "[tlodo tratado en vigor. . . debe ser 
cumplido por [las partcs] de buena fe ", v k s e  el articulo 26 de la Convcnci6n da Viena 
sobre el Derecho de 10s Tratados, exige que lea partes acNen para prevenir cualquier 
mala interpretaci6n y aplicaci6n indebida de su tratado que resulte en detriment0 de uno 
de ellos. 

Por lo tanto, 'el Gobierno de la RepSblica del Ecuador solicita 
rcspetuosamente a1 Ilustrado Gobiemo de 10s Estados Unidos de America que se s h a  
confirmar, mediante una nota de respuesta, rm acuerdo con que: 

1, las obligaciones en virtud del Articulo IT (7) del Tratado no son mayores que las 
requeridas para implementar las obligaciones bajo 10s esthdares del derecho 
intemaciol~al consuetudinario; 

2, el requerimiento del Artfculo I1 (7) de medios efectivos se nfiere a la provisibn 
de un marco o sistema en vjrmd del cual puedan efectuarse reclarnos y hacerse 
cumpIir 10s derechos, pero no obliga a las Partes en el Tratado a asegurar que el 
marco o el sistema provisto sea siempre efectivo en casos particularcs; y, 

3, la fijacidn de la debida compensaci6n por la6 ptrdidas sufridas como resultado 
de una violaci6n de 10s requisitos del Articulo I1 (7) no puede basarse en una 



dcte~~ninacibn cle 10s dcrcchos bnjo ltr legi~laci6n de la Purtt: rwipectjva quc stxi 
dislintn a In qtle Iss cortcb: de esti Parter hnn d e t m i n d o  o podrlnn determinar, 
por lo quc no se ptrmi~e s 10s tribunales nrbitralcs con arrehlo a1 Ar!ic\ilo VI(3) 
dcI Tratadu, suseiluir con su8 dccisio~ies aqucllas sentencias CII \as qur: se nplicn 
el derecho bnjo Itis t~orn~as municipaler, cn lug sentencins expcdidns por las 
ctsrtcs locslw. 

Si dicha nota de confinnaci6n no cs presentada, o, en su defecto, el 
Ilustrado Oobieino de 10s Estados Unidos de Ambrica no coincide con el Gobierno de la 
Repqblica del Ecuador en la interpretaci6n del Artfculo I1 (7) del Tratado, se entender6 
que existe una diferencia no resuolta mtre el Qobimo de la Rcphblica del Ecuador y el 
Gobierno de 10s Estados Unidos de AmQicarelativa a la intetpretacibn del Tratado. 

Me valgo de la oportunidad para renovar Vuestra Excelencia el 
testimonio de mi m8s alta y distinguida consideracibfP, 



Non Official Translation 

Quito, June 8Ih, 2010 

SUBJECT: MISWTEPRETATION OF ARTICLE I1 (7) OF THE TREATY FOR 
ENCOURAGEMENT AND RECIPROCAL PROTECTION OF INVESTMENT, BY THE 
ARBITRAL TRIBUNAL IN THE CASE CHEVRON 

Madam Secretary of State: 

On behalf of the aovernrnent of the Republic of Ecuador, I meet to submit to the Illustrious 
Government of the United States, through your Excellency, various delicate matters that have 
arisen around the proper interpretation and application to be given to terms of the Treaty between 
the Republic of Ecuador and the United States of America, serious issues that have arisen 
concerning the proper intapretadon and application to be accorded to terms of the Treaty 
between the Republic of Ecuador and the United States of America concerning the 
Encouragement and Reciprocal Protection of Investment which was signed on August 27,1993 
and which entered into force on May 11, 1997 (hereinafter "Treaty"). These issues put into 
question the common intent of the Parties with respect to the nature of their mutual obligations 
regarding investments of nationals or companies of the other Party, They also threaten to 
undermine the proper administration of the procedures for resolving disputes between investors 
of one State and the other State. 

Recently an arbitral tribunal constituted under the Arbitration Rules of the United Nations 
Commission on International Trade Law pursuant to Article VI.3.a.iii of the Treaty tendered a 
partial award on olaims raised under the Treaty against the Republic of Ecuador by Chevron 
Corporation and Texaco Petroleum Company. The partial award addresses the questions of 
liability and compensation under the Treaty. A copy of the partial award accompanies this note. 

The Government of the Republic of Ecuador disagrees with many aspects of the partial award 
but is particularly concerned with the tribunal's erroneous interpretation and application of 
Article 11.7 of the Treaty. On the basis of that erroneous interpretation and application, the 
partial award holds that the Republic of Ecuador failed to comply with its obligations when its 
domestic courts did not render judgments in seven lawsuits lodged by a subsidiary of the 
claimants in the years before claimants commenced their arbitration under the Treaty, and before 
the Treaty entered into force. 

To the Honorable 
Hillary Clinton, 
Secretary of State 
Washington DC 



Article II,7 provides that "[elach Party shall provide effective means of asserting claims and 
enforcing rights with respect to investment, investment agreements, and investment 
authorizations!' The Government of the Republic of Ecuador considers that this provision was 
intended to obligate the Parties to implement pre-existing obligations under customary 
international law relating to the prohibition against denial of justice by providing an effective 
framework or system under which claims may be asserted and rights enforced. It was not 
intended to obligate the Parties to assure that the framework or system provided is effective in 
particular cases, which is a matter left to other provisions of the Treaty incorporating customary 
international law principles. Finally, the Government of the Republic of Ecuador believes that, 
under the Parties intended meaning, the determination of compensation due for losses suffered as 
a result of a violation of these requirements cannot be based upon a ddemination of rights undcr 
the law of the respective P d y  that is different from what the courts of that Party have 
determined or would likely determine. 

The arbitral tribunal's partial award, however, interprets the duties manifested in the terms of 
Article 11.7 to be far broader than those reflected in the requirements just mentioned, to exceed 
those necessary to implement customary international law and to constitute a guarantee of 
treatment in particular cases. The partial award also interprets and applies the provision to allow 
the compensation due for a violation to be based upon determinations of rights under. local laws 
at odds with the actual or likely determinations of the local courts. 

Specifically, the partial award states that "Article II(7) of the [Treaty] constitutes a lex specialis 
with greater specificity than the customary law standard of denial of justice" (1 275). It also 
states that "a distinct and potentially less-demanding test is applicable under this provision as 
compared to denial of justice under customary international law," which sets "a high 
thresholdW(l 244). Thus, according to the partial award, "a violation of Article II(7) . . may not 
always be sufficient to find a denial of justice under customary international law." Although the 
partial award recognizes that "principles of customary international law, such as the principle of 
'judicial finalityy[, require] complete exhaustion of local remedies in order to establish State 
Responsibility for the acts of a State's judiciary" (1 321), It rejects the contention that claimants 
must prove "a strict exhaustion of local remedies in order for the Tribunal to find a breach of 
Article II(7)" (7 268). Instead, the partial award holds that claims for violations of Article lI(7) 
"are not subject to that same strict requirement of exhaustion" (7 321), 

The partial award also rejects the position that Article II(7) requires only a framework or system 
under which claims may effectively be asserted and rights enforced and that, while individual 
experiences may be evidence of systematic inadequacies, they cannot themselves constitute 
breaches of the provision. Instead, the partial award holds that Article II(7) allows arbitral 
"review of investor treatment in individual cases" (7 245). 

Finally, while acknowledging that "the threshold of 'effectiveness' stipulated by [Article 11(7)] 
requires that a measure of deference be afforded to the domestic justice system" (7 247), the 
partial award states unequivocally that a tribunal "owes . . .no deference" to any judgment issued 
by national courts after a violative delay has been determined (7 377) On this basis, the partial 
award disregards Ecuadorian court decisions dismissing some of the lawsuits for exceeding the 
period of prescription applicable under Ecuadorian law (because the tribunal "does not agree 
with the [court's] complex reasoning") (1 387) and for lack of merit under applicable Ecuadorian 



law principles of contract interpretation (7 465). The partial award thereby substitutes the 
judgment of the arbitral tribunal on issues of Ecuadorian law for that of the duly authorized 
Ecuadorian judicial officers constitutionally empowered to make such decisions. 

As a result of the partial award's erroneous interpretation and application of Article I1(7), the 
Ecuador finds itself in a position similar to that of the Parties to the North American Free Trade 
Agreement who considered that arbitral tribunals under Chapter 1 1 of that agreement had arrived 
at erroneous interpretations of its Article 1105 and therefore exercised tho specific means 
available to them under Article 1131 of that agreement to jointly render a binding interpretation 
of Article 1105. 

Although the Treaty does not contain a provision like Article 113 1 of NAFTA, it is a principle of 
international law that treaty parties may agree on interpretations of the terms of their treaty that 
are highly authoritative. See Article 31(3),Vienna Convention on the Law of Treaties, ("There 
shall be taken into account [in the interpretation of a treaty], together with the context[,] any 
subsequent agreement between the parties regarding the interpretation of the treaty or the 
application of its provisions."). 

Moreover, the principle that "[elvery treaty in force . , , must be performed by [the parties] in 
good faith," see Article 26,Vienna Convention on the Law of Treaties, requires that parties act to 
prevent any misinterpretation and misapplication of their treaty that results in harm to one of 
them, 

Therefore, the Government of the Republic of Ecuador respectfully requests the Illustrious 
Oovernrnent of the United States of America to confirm, by a note of reply, the agreed upon by: 

1. the obljgations under Article 11(7) of the Treaty are not greater than those required to 
implement obligations under the standards of customary international law; 

2. the Article II(7) requirement of effective means refers to the provision of a framework or 
system under which clalms may be asserted and rights enforced, but does not create 
obligations to the Parties to the Treaty to assure that the ffamework or system provided Is 
effective in particular cases; and 

3, the fixing of compensation due for losses suffered as a result of a violation of the 
requirements of Article II(7) cannot be based upon a determination of rights under the law 
of the respective Party that is different fiom what the courts of that Party have determined 
or would likely determine, and thus do not pennit arbitral tribunals under Article V1.3 of 
the Treaty to substitute their judgment of rights under municipal law for the judgments of 
municipal courts. 



If such a confming note is not forthcoming or otherwise the illustrious Govenunent of the 
United States does not agree with the interpretation of Art. 11.7 of the Treaty by the Government 
of the Republic of Ecuador, an unresolved dispute must be considered to exist between the 
Government of the Republic of Ecuador and the Government of the United States of America 
concerning the interpretation and application of the Treaty, 

I take this opportunity to renew to Your Excellency the assurances of my highest consideration. 

I 

(SIGNED) 
Ricardo Patino Aroca, 

Minister of Foreogn Affairs, Trade and Integration 


