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THE MEANING OF ARTICLE 1105 (1) OF THE NAFTA ARGREEMENT

(Fourth Dpinion OF Professor Sir Rebert Jennings, Q.C-) |

The meaning of this brief paragraph of the NAFTA Ag-eement has become the sutject of w];:rrd]f
debate, and one hesitates 1o fry the patience of the Tribunal by adding mave on the subject, |
But the purpdse of this uphion fsto Iy to redues to its elements what isin trLrth a ralatively L
simple matter, The question now centers, as does this opinion, tpon the Joint Statement of th
NAFTA Free Trade Commission, dated Jufy 31, 2001; and pardculady upon the thres short !
paragraphs which appear under the heading &, Minimum Slandard of Treatment in Accordance
with International Law’, ‘

Thiz Cpinion ¥s in two parts. The first deals with the izterpretation guestion. The ,
second expiaing why the Clalmants could reasonably e suspicious of the Timing and seeming |
puposes of the three—party intervention. ;
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The interventicn of the Free Trade Cominissicn, unlike the earfier, lengthy and differing

separate letiars of the thres Governments, Is expressed |n three propositions; and It will be
convenient 1o take those three propositions in the oroer the Commission itself has taken them;
even though thig threefolg divislon is doubtess deslcned to divide the 27 wards of the provision
ity two parts sop that the first 17 words, which the Fespondent Is relatively husppy with, can
thus be separated from the rémaining 10 words, wWhich the Respondent Is uneasy about; and
even though the 17 words and the 10 words gr= separeted only by a comma in the one shart
sentence of Article 1105.1, the 10 words being ouite clearly mtended to qualify In some way t
first 17 words, The Commission’s proposition number *1° reads: I
‘1. Artide 1105 (1) prascribes the customary internationz] Taw minimum "
standard of treatment of aliens as the minimam standard of freatment ta be !
attorded to investments of Investors of anokther parky.” I

The trauble with this propesition is just that Articie =105 (1} in fack prescribes nothing of the !
sort. The Article newhere mentione "afiens’; nor ind:ed does any other article of Chapter 11 of
the NAFTA Agreement.  Article 1105 is not, abouit slizns but about Yinvestments of investors of
ancther Party” (see alsn Anticle 1101 on "Scope and Coverage’).  Nor does it use the word
‘customany’; rot even in the heading of the Article *Minimurn Standard of Treament. f
Thve attempt 1o interpret’ the paragraph only after first materiatly changing the text nif
the paragraph does, however, betray the alm of this so-celled interpretation, which is to replace
the plainfy steted retuirements for the treatment of ‘investors of snather Party’, by the former
custornary international law mintmum slandard for the treatment of afins, ‘

That so-called ‘minimum” standard for the traatment of *allens’ was the product of the
European and North American States wishing ta demand a standard for the treatment of teir
rebionals [ foreign countiles, which they called ritimum’, but was nevertheless thought to:be
Figher than the local radonalstandard in some defendant countries, and which national
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swandard thosa countries dlaimed sufficed for the purposes of intematiunal_la'.:.l. One of these :
older cases, the Neercase, is cited by the United States Rejoinder as semmnar {US Rejoinder
b, 57, nots 64), That was e case where the tribunal rejected a United States claim that the .
Mexican Stale was liabla to rmake reparation for 1ts failure to fiad and punish the bandit whlzr ‘
had murdered My, Neer in up-country Mexire in 1924; and he'd that in order to amount to "an
international delinguency’, the Respondent’s faflure to “act shuutd amoun!, Lo an otirage, to bﬂf1
faith, to witfill neglect of duty, or to an insufficiency of governmentz! action so far short of '
international stendards thet every reagenable man wold readily recognize jts insuffidency. |
These are the famillar words that strengly attract the United States as a classical statement of &
mimimum standard for the treatment of aliens, which skandarg it asks the Tribunat to apply in
the present case, But quite apart from the rather startling anachroniem of trying to prl';{ tﬁ_
investors and investrments in 2001 the standards for ihe pratection of aliens agalnst tandits in
1924, the Mzercase was not a paraliel case to the present ore even in 1926, The present case
15 not a claim based upon a customary law intemational delinquency’, but a dulm based upan|
the express temms of the NAFTA Agreement, And it is not a case complaining of an insufficiency
of a State's response to actinne thatwere not acdans of the State or its agents and 50 werg not
directly atirioutable to the State in infernaonal faw, but of ‘measures adopted or maintained" |
by the Unftec States (NAFTA Article 1101), which measures are befieved to be in breach of the
NAFTA Agremmeant. Thus, the refevance of Meerto thic case Ts very doiuhiful, J
In any event It 14 imporant in the interests of legal historical acouracy to remember that
the very existence of a so-called minimum standard for the treatment of aliens was vigoroushy!
con{ested by Latin Ameriten and other defendant States. But that once famous international |
[egi! contreversy s now forgotten, and in the conterporary law conceming the treatment of |
aliens, the positon hat changed much with the advert of an international law of human rights
which are Irrespective of nationality or of alfienage, Tt is Snteresting to note that the {
Inturnational Law Commission's latest draft codifying tha exisiing international law of State !
Respondibility has found no need to mention a minimum intermationa] standard for the
treztment cf aligns in any one of s draft 59 articles. |’

As t2 the heading of Article 1205, *Minimum Ssndard of Treatment’, one might with ]
resson suppose that this heading was intended to refer to the minimum standard required by!
the NAFIA Agreement for the treatment of nvestments of investors of ancther Patty;’ which:
standard is Indeed, in tonformity with that reaning of the heading, defined by that Article,

Finalty, on this first proposition of the Frée Trade Commission, it is an ingenlous .
diversion inviting examination of the complicated area of the general Intemationa law !
erhcerning the reatment of Alfens. But this is not wiat Article 1105 ¢ about, It (s about the
mirimum reatment of the investments of an Investsr of another Party & the NAFTA !
Agreement. Artlele 1105 dees not anywhere mention aither the terr “customarny’ oF the terrr'J
“alier?, The first proposition of the Free Trade Commission, far from loterpreting Article 1105
{Ll_} jl'r:lgi‘f tries to substitute for the express terms of Article 1105 an aliogether different |
standard. !

The Free Tracde Commission’s paragragh 2 reads:

F,
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. "y
"The concepts of "fair and equitable treatment” and “full qmti_ection s_-n-:! secnty”
da nat reqisira freatment In additon to or beyond that which is reguqred by the i'
cusiamary Intemational law minimum stendar:d of treatmeot of aliens.” |

Tt iz well here 1 remind ourselves of what the last ten words of the Artice 1105 (1) actually dol
say. Those words are:* . ., including fair and equitubla treatment and fill protectionand |

securty.’

et agzin the word ‘customary’ is an Interpoletion by the Commission, as is also the |
weerd “aliens’. This Is a cutfously crab-like way of going about an interptetation of a given text.,
1t is as if the Commission’s drafiers Were apprehensive lest thera might Indeed now be a |
modern customary |aw dealing with Trvestors and investments, and it is this that moves them iiu
Insist so blatantly that it is the former law about, the reatment of afiens that, for obviols [
ressons, they much prefar, j

But the weards including fair and aquitable trogtmeny and full protection and security” afe
pert of the actual text of the Article, One clear and =lementary rule of interpretation 15 that 1
wards used i the text to te Interpreted are to be assumed t have been used for some
purpose znd irmention. It is not to be assumed, without very elear reasons, that 10 words out:;
of 27 are mergly otiose s6 that presumabdy the Articie would have had the same meaning If

they had been omitted and only the first 17 werds ramained. 1

The Freg Trade Commission does hot quite care to suggest that, Instead they Lse this
othar, rather too pbvigusly self-serving formula, that these 10 words *do not require treatment
T siddfition to or beyond that which is required by the customary ntermational lew minimum |
standard of treatment of aliens’. That may or may not be sp. But it s not a question that 15
within the remit of this Tribunal to decida. Arficle 1105 does not provide a rule for the !
treatment of aliens, nor Is it concemed with the customary intemational law about the |
treatment of allens. It is a treaty provision defining the treatment required by the treaty for !
Investments of investors of another Parly. And the tnly cognate question that could anse |
concerning the actual text of this Article Is whether these lest 10 words require treatment of the
investments of the investors of another Party in addition te or beyond that which is required by
‘reatment in aeoordance with international law’. After all this s @ wuestion of the interpretatibn
of the text of a treaty and onge really must stick to the words used in that text, not invent a new
text that might more readily vield the meaning desired. :

A5 10 this quastion, whether the last 10 words add t or go beyond what i afready |
required by treatrnent in socordance with tintemational law’, the answer will no doubt depen
\pon what one intludes under the term 'international faw’. The Qaimarts should not really
rind whether the last 10 words are regarded In thaory as concepts already safely induded 1'|js
“reabment in accordance with Itemational law’ or are regarded az sn addition. What matiass,
for the purposes of interpretation, & that these 10 words * . . . including fair and equitable
treatment and full, protection and security’ - are tevtumly part of the Article 1105 (1) and so!
define obligations of the Parties and must be anplisd. E

|
Thers ran be o mystery aboyt why these conceots were ingluded in the Article, They
are provisions that have been included In virlually 2l investment treaties, including not stures
hut Hundreds of BITS. And this being a quastion not about the sources of intematienal kaw por
even about the nature of customany law, but abott the correct interpretafon of & given tg:.dq, it
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is surely obvioyus that the Interpretation must take into goocount thet great volume of gaperal laul
that employs thage conrepts. The Farties when they concluded the NAFTA Agreement may or
may not have thought about the ambiguity of the word inciuding” in the Enghish language; but :
whit they clearly did wish to say was that the required treatment must in eltiher case include
fair and equitable treatment and full protection and security’, They rartainky did not expeck
that this treatment would be diminished by a pretence that it Is included in the customary !
international law about the treatment of aliens. For i that were the net result of Ariide 1105
(1), what was the point of drafting a reaty undertaking which did no more than reqbire what

the ganeral law already required anmywey?
i

“The issue, in a nuishell, 1s this: i the three gavernments are suggesting that NAFTA !
{and the hundreds of BITS) does netrequire & State fo provide fair and equitable beatment, the
suygestion 1s prepostarous. Tt cannot be reconlled with the text of Artide 1105(1), nor with
any canon of interpretation of infermational faw, If that is indeed the position of the three
govemments, then the Tribunal should traat the “interpretation” as an attempted amendment

that: bas no Rinding effect, i
1

The Commassion’s paragraph 3 reads: i

‘A deterpination that there has bean a breach: of anather provision of the
NAFTA, or of a separate intemational agreetient, does not establish that there
has baen a breach of Arfide 1105 (1)." ¢

This again is & curious stetement; to find under the Commission’s Heading of “Mitinmam Standérd
of Treamant in Acrnrdance with International Law’. A determination that there has heen a
treach of another provision of NAFTA — presumably 2 determination by some court oF trlbunzi
campatent to make the determination — might. ar might net asteblish that there has also been a
breach of Article 1105 {1). One would neec ta conzUlt the acual terms of the determination ps
well @5 tha two proavisions i question, And white & breach of another pravision of NAFTA or a
separate agreament may het be suffickent in all circumstances to establish a breach of Article,
1105{1), such a breach must surely be relevant evidznce concerning whether an investor or an
investment has recefved Tair and equitable treatment. The Free Trade Commission does nat!
contend otherwise, and it 15 1hus CliTicu't to understand tha utility of this portien of the
Interpratetion.

* ¥ x o

i1

it would be wrong W discuss these three-Parky interpramtane of what have hecnmé
ke worcs of this arbitration, without protesting the improprety of the three governments |
making such) an intervention well Int the process of arbitration, net only after the benefit of
se2ing the written pleadings of the parties but alsu virlually prompted by them. In the present
case, withaut, even asking for teave, ane of the actual Parties to the arbiiration has quite
evidently organized a démarch intended {0 apply pressure on the tribunal o find in a certain
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dieclicn by amending the treaty to cuail rveslor pratoctions, This s surely against the most
eleTertary rwles of e don proceae of justice. The phrase dve process = itself of Linted Shitos
ongin andlhas begome international (Ses NAFTA Artide 1110) because the Unfed Stares has hwr
=6 10q haen menardml ay the querdian of due process. 1015 very sed to see this present
bebrayal of principles OF wiich the United States hiag iong been Mg revered author and
practtigner,

| R Janings

ALY, Jennipgs
& Sept, 2001





