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I, INTRODUCTION

1.

I am the Myres S. McDougal Professor of International Law at Yale Law

School, where I have been on the faculty since 1965. I have published twenty books in

my field, five of which focus specifically on international arbitration and adjudication; a
sixth, which I edited, focuses on jurisdiction in international law. In addition to my
teaching and scholarship, I have served as Editor in Chief oI tl:.e Americøn Journøl of
Internationøl Løzo and Vice-President of the American Society of International Law.
have also been elected to tl:te lnstitut de Droit lnternational.I

sele

I

as President of the

Arbitral Tribunal of the Bank for International Settlements, have served

as an

arbitrator

in numerous international commercial and public international arbitrations, as counsel

in other arbitrations,

as

well as in

cases before the

International Court of Justice ("ICJ")'

and as an expert witness on diverse matters of international law. A curriculum aitae
setting forth a complete list of my professional activities and publications is appended
to this opinion. In particular, I have served as arbitrator in two NAFTA arbitrations and
have served or am serving in five ICSID arbitrations and in one non-supervised

investment arbitration.

2.

Responden! the Government of Canada (" Canada"), asked that I study

the pleadings in Merrill & Ring, an arbitration under NAFTA Chapter 11, and express
an opinion on whether Articte 111.6(2) of the North American Free Trade Agreement

("NAFTA")I time-bars the allegations of Claimant Merrill and Ring Forestry L.P.
("Merrill & Ring").

II,

SUMMARY OF CONCLUSIONS

3.

For the reasons set forth below, I conclude that:

A.

As a general matter:

(Ð

"measure" is a defined term in NAFTA Article 201 and this definition
controls for Chapter 11.

(iÐ

A claim may be brought under NAFTA Chapter

1.1.

when a "measute,"

taken by a State-Party, breaches one of the obligations of that State-party,

with respect to an investor or investment of another party.

(iiÐ

But a claim may not be brought if more than three years have elapsed

from the date on which a qualifying investor acquired or should have first
acquired knowledge of the alleged breach and the loss or damage

it

incurs.

(i")

Where the measure alleged to have caused the breach is a long-standing
and routinely applied regulatory regime and the investor had or should
have had knowledge both of the regime and the economic costs of its

routine application from prior applications, that investor may not evade
the three year limitation and challenge the lawfulness under NAFTA of

the regulatory regime by claiming that the "measure" is actualized or

1

North American Free Trade Agreement, U.S.-Can.-Mex., Dec. '17,1992,707 Sfat' 2057,32I'L.M. 289

(1ee3).

materialized in each recurring/ routine and ptoper application of thal
regulatory regime.

B.
(Ð

With specific reference to the instant

case,

in accordance with NAFTA Articles 201 and

11.01,

the regulatory regime

expressed in Notice 102 is the subject of the complaint at issue in this case.

(iÐ

Notice 102 is a "measure" within the meaning of NAFTA Article 201;
specific and routine applications of the regulatory regime established

under Notice 102, arc not "measures".

(iiÐ

Merrill & Ring had acquired specific knowledge of the applications of the
regulatory regime and its economic costs to it through applications
occurring more than three years before it submitted its claim under

NAFTA.

(i")

in the circumstances, specific and routine applications of the relevant
measure, viz., the regulatory regime established under Notice 102, cannot
be used to prolong or circumvent the period of

limitation established by

Article 1116 in order to challenge the compatibility of that regulatory
regime with other NAFTA obligations.

(")

consequentþ, the violafions of NAFTA Chapter L1, which Merrill & Ring
alleges, are time-barred by operation of NAFTA Article 1116(2).

III,

SUMMARY OF FACTS

4.

The relevant facts, upon which my opinion is based (and which do not

appear to be disputed), may be briefly stated. Merrill & Ring is a limited partnership
organized under the laws of the State of Washington in the United States of America.

It

provides various services related to the ownership, purchase, and sale of logs. Merrill &
Ring owns 10,347 acres of land in the coastal areas of the province of British Columbia,
where it has owned and operated timberlands for more than a century. It or its
predecessors acquired most of this land from Canada before 1906. Among other

activities, it harvests logs from the land for sale to third parties within Canada and for
export.

5.

Permits issued under authority of the Export ønd Import Permits Act are

required for lawful export of logs from Canada. Logs harvested f¡om forests in British
Columbia fall into a regulatory class based on the public or private status of the land on
which the timber has grown or from which the logs were harvested, and if private
lands, the date of their grant to the private party. Because, in the context of this

regulatory scheme, the majority of the acres of forest land owned by Merrill & Ring

qualify

as

private land granted to Merrill & Ring before March 1906, logs from those

lands fall within the exclusive regulatory authority of the federal government of
Canada. The federal government works with provincial authorities of British Columbia

pursuant to

a

memorandum of understanding executed on 30 March 1998.2

This followed a challenge to Canada's prior practice, an adjustment which, as I will explai& is uruelated
to the present dispuk. See K.F. Evans v. Canada (Minister of Foreign Affabs),179971 1 F.C. 405 (T.D.).

z

6.

The policy at issue in this arbihation requires that logs exported from

British Columbia be "surplus" relative to provincial needs. In practice, the owner of the
timber first advertises the logs for the purpose of soliciting offers to purchase the logs in
Canada. If there are no qualifying bids within two weeks of its advertisement, the
Federal Timber Export Advisory Committee ('FTEAC") issues a recommendation to the

Export and Import Controls Bureau of the Canadian Department of Foreign Affairs and
International Trade ("DFAIT"), indicating that in its view," ...the logs are surplus to
domestic needs." 3 At that stage, an owner of "surplus" logs such as Merrill & Ring
may obtain an export permit on application. The Minister of Foreign Affairs has
exclusive discretion to issue permits. If bids are received, FTEAC considers them and
may make a recommendation to the Minister.

7.

In7986, Canada issued Nofic¿ to Exporters Seial No. 23 ("Notice 23"),

which, in substance, first introduced the federal surplus testing requirement. On

1

April

1998, it issued Notice to Exporters Serial No. 1,02 ("Notice 102"). Notice 102 replaced Notice
23 and remains in force today.

Merrill & Ring challen

ges Notice 102

within the meaning

of Article 201 of the NAFTA as allegedly inconsistent with Canada's obligations;
according to Merrill & Ring, Notice 102 is the relevant "measure."

8.

From 1986, the Policy for the Export of Logs frorn British Columbia was as

was stated in Notice 23, and since 1 April 1998, Notice 102 has been the federal

governmenf

s

log export controls policy. Notice 102 did not substantially modify the

Statement of Defence of the Gove¡nment of Canada, 30 October 2002 !f 39. The Minister also conside¡s
any submissions from private parties, which may ask him to reconsider his decision, and judicial review
by the Federal Court of Canada is available under the Federal Courts Actof1985.Id. ff 39-41.
3

regulatory regime to which Merrill & Ring has been subject since L986 under the former
Notice 23.

Merrill & Ring says nothing in its Statement of Claim to indicate that its

grievance relates to the introduction of a federal representative as a member of the

Advisory Committee

- to which it has been subject for decades. The only substantial

difference between Notice No. 23 and Notice No. 102 is the introduction of a federal
representative on TEAC. The gravamen of Merrill & Ring's claim is the surplus testing
procedure itself. Since the issue under consideration here is one oÍ jwisdiction røtione

temporis,I

will refer to the regime established under Notice 102 as the "1998 policy

regime."

9.

Canada observes-and, to my knowledge, Merrill & Ring does not

dispute these facts - that Merrill & Ring "has dealt with FTEAC and DFAIT officials
numerous times since Aprt11998"; that it "has been issued hundreds of exports Pelmits

for advertised log booms"; and that it has duly followed the procedures set forth in
Notice 102 since

April 1998.4ltake it

as given

that Merrill & Ring, as an entity doing

business in that economic sector, knew from the time of their publication, of the policy

and the economic costs the procedures oÍ Notice 102 imposed on those subject to it.

10.

Merrill & Ring nonetheless initiated this arbitration nearly nine years after

Notice 102 entered into force,
primø føcie

viz, on 27 December

2006, more than five years after the

expiration of the Article 1116(2) limitations period. Merrill & Ring does not

dispute that it first acquired knowledge of the procedures set forth in Nof ice 102 tn Aprú
1998. Nor, indeed, does it dispute that it has operated under substantially the same

a

Statement of Defence, 30 October 2007,1[fl 42-43.

policy since 1986, well before NAFTA entered into force. On its face, then, this action

would therefore appear to be fime-barred by Article

1-1,.

Because

111'6(2).5

Merrill & Ring's claims against the 1998 policy would be time-

barred under Artrcle 111,6(2), Merrill & Ring argues that its claims include &ofh (1)
discrete measures taken within the limitations period; and (2) continuing measures taken
before that period, that is, measures that continue to be implemented and administered

through a variety of discrete events and that therefore, in its view, repeatedly set back
the limitations period. In particular, with regard to the latter sort of measures/ Merrill &
Ring contends that Article 1116(2) "do[e]s not operate to prevent claims against

wrongful governmental measures that are still continuing."6 By PurPorting to cast the
"measures" as current applications of the 1998 regulations rather than the 1998

regulations themselves, Merrill & Ring seeks to enable itself to reach the compatibility
of the 1998 policy with NAFTA, even though Merrill & Ring would be exceeding the

temporal limits established by Article'111,6(2).

12.

For example, with respect to Article 1110, Merrill & Ring submits that

"[t]he application of the Federal Surplus Test forces Merrill & Ring to sell the large
majority of its log production at prices that are substantially below those prevailing in
international markets"T and that "Canada violates this provision each time that

it

requires Merrill & Ring to sell logs at the artificially depressed British Columbia price."s

Similarly, Merrill & Ring's claim with respect to Article 1105 is not against
Notice of Arbitration, 26 Decembet 2006.
Investor's Observations on Preliminary Objections $ 5 (emphasis added).
7 Statement of Claim
fl61. See also, generally, Ciairnanfs Memorial at fllf 435-436.
s Id. at
tl 62.

s See
6

misapplications of FTEAC but of its application to Merrill & Ring which allegedly
violates NAFTA.e The claim under Article 1102 is also directed at the 1998 policy rather
than an action under

13.

i!

which action itself violates

a

NAFTA obligation.

Thus, as these examples clearly demonstrate, the issue is not

hozu,

in terms

of Chapter 1L, rhe 1998 policy has been or is being applied in specific cases, but that the
1998 policy is itself a violation of Chapter 11. Insofar as this is the claim, the essential

jurisdictional question is whether the 1998 policy established by Notice No. 102, of
which (and of whose economic consequences) Merrill & Ring was fully aware from its
inception, is the relevant "measure" under NAFTA. If it is, the claim is time-barred.
This opinion does not address the possibility of a particular claim by Merrill & Ring
alleging violation of a provision of Chapter

1.1

1998 policy zoithout, however, challenging the

because of some misapplication of the

validity of the 1998 policy under NAFTA.

If such claims were brought within the three year period prescribed by Article 11L6(2),
they would be admissible, even if they failed to be sustained on their merits.

-14.

In the following sections of this opinion, I will briefly indicate the relevant

provisions of NAFTA and, after indicating the crucial role of jurisdiction, consider, in
detail, the interpretation of Chapter 11.'s time-bar regime. Although NAFTA's

provisions in this regard function as alex specialis, I will also briefly consider how the
issue of continuing violations is treated in customary international law and in human

rights law and then review the relevant NAFTA jurisprudence. I will conclude with
some prudential considerations.

s

Id. at

f

45.

10

IV. RELEVANT PROVISIONS

15.

OF NAFTA

It will be useful to set out the relevant provisions of NAFTA. I have

boldfaced key sections. Arficle 201 of NAFTA provides:

1..

For purposes of this Agreement, unless otherwise specified:

*äro."

includes any law,regulatior¡ procedure, requirement or practice;

Article 1101 of NAFTA provides:

1,.

This Chapter applies to measules adopted or maintained by a Party
relating to:

a.

investors of another PartY;

b.

investments of investors of another Party in the tellitory of the
Party; and

c.

with respect to Articles 1106 and 1114, all investments in the
territory of the Party.

Article 1116(2) of NAFTA provides:

2.

An investor may not make a claim if more than thlee years have elapsed
from the date on which the investor first acquired, or should have first
acquired, knowledge of the alleged breach and knowledge that the
investor has incurred loss or damage.

ArttclelllT(2) of NAFTA provides:

2.

An investor may not make a claim on behalf of an enterprise described in
paragtaph 1 if more than three years have elapsed from the date on which
the enterprise first acquired, or should have first acquired, knowledge of
the alleged breach and knowledge that the enterprise has incurred loss or
damage.

V. THEJURISDICTIONAL QUESTION
ø, The l?nportønce oÍ

1.6.

lurisdictíon

The issue I am addressing here, though technical, touches on fundamental

policies. Governments must manage complex legal systems which serve as critical struts
of their political economies. Because the network of expectations which the legal
systems establish are relied upon by citizens as well as by aliens who choose to enter
those systems, substantive agreements with other States which

will

affect those internal

arrangements are carefully designed so that all relevant parties know precisely to what

they apply or what is their jurisdiction. Jurisdiction is analyzed in terms of the material
scope of an agreement (lurisdiction ratione møteriae), the personal reach of an agreement

(urisdiction rutione

personaz) and the

temporal scope of an agreement (iurisdiction

ratione temporis). International tribunals must implement the jurisdictional arrangements

which Parties establish with great care, lest their decisions exceed the jurisdiction
assigned to them and constitute an excès de pouooir. In this opinion, I consider the three

year time limitation under NAFTA Article 1116(2), that is, jurisdiclon ratione temporis.

b. The lnterpretation of "Meøs re" in NAETA
17

.

In order for Article 1116(2) to apply to Merrill and Ring's claim, the breach

must involve a measure as specified in Article 1101 of NAFTA. As such, I will first

interpret the term "measure" under NAFTA. It is commonplace that NAFTA,

as a

treaty, is to be construed in accordance with the Vienna Convention on the Law of

T2

Treaties

ffCff¡.to

The VCLT requires that a treaty "be interpreted in good faith in

accordance with the ordinary meaning to be given to the terms of the treaty in their

context and in the light of its object and purpose."11

18.

Thus, I begin with the ordinary meaning of the provisions in issue'

Chapter 11 applies to and thus authorizes nationals of other state Parties to NAFTA to
challenge:
measures

adopted or maintained by

a

Party relating to

(a)investors of another PartY;
(b)investments of investors of another Party in the
territory of the Party; and
(c)with respect to Articles 1106 and 11L4, all
investments in the territory of the Party.12
To what does the term "measure," which is critical here and for every obligation in

Chapter

11.,

rclet? Article

201.,

which bears the rubric "Definitions of General

Application" defines "measure"

as " arry

law, regulatiorç procedure, requirement or

practice."13

19.

While the definition is ejusdem generis and, hence, not exhaustive , the 1998

regulations, which sei out how, as a matter of policy, Canada

will administer and

implement laws and regulations long applied to the timber industry of British
Columbia, fall squarely within the class of legal phenomena designated as "a measure";
a

routine application of one of those phenomena would not. It would require no small

r0 See Grand

River Enterprises Six Nations Ltd. v. United States of America, Decision on Objections to

Jurisdictioru 20 July 2006 (UNCITRAL), !l 34 & n.13 [hereinafter Grand River Jurisdictional Decision].
11

Vienna Convention on the Law of Treaties aft. 3L, 23 May 7969,1155 U.N.T.S. 331,

lvcl,rl
12

re

NAFTA art. 1101 (emphasis added).
NAFTA art. 201.
L3

I

I.L.M. 679 (1969)

violence to the ordinary meaning of Article 201 to describe, for example, "[e]ach time
since December 27,2003 that Canada"la has implemented or administeted Notice'102 as
a

"law, regulation, procedure, requirement or practice." The implication of such

a

forced construction would be that while Notice 102 is undoubtedly a "measure," each

routine application of that "measure" is a separate and distinct "measute'" Bear in mind
that we are dealing with an international instrument which was negotiated with great
care and then studied

with as great care by three legislatures and countless

stakeholders. For such an inshument, it makes little sense to speak of discrete events

implementing Notice

1-02

as independent measures that have been "adopted or

maintained"ls by Canada as a State Patty to NAFTA in the application of the preexisting measure, unless the gravamen was not the original measure, but the way it was

applied in a specific

20.

case!16

Notice 102 is a "measure" within the meaning of NAFTA Article 201;

specific and routine applications of the regulatory regime established under Notice No.
102, are not "measures." Indeed, one of the consequences of reading Article 201 as

encompassing "measutes" of "measures" would be, as I

will explain below, to

drastically reduce the scope of operation of Article 1116(2); one avoids interpretations of
one provision in an instrument which would frustrate another provision in the same

1a

Investor's Observations on Preliminary Objections, Armex A,

S

I.2. See also Investor's Memorial at

1436.
rs

NAFTA art. 1101.
See Azinian v. United Mexican States, ICSID Case No. AßB(AF)/97/2, Awatd,1' November 1999, fl 87
(breach of contÌact does not qualify as a "measure" within the meaning of Article 201). In the Loeuen
Groap decisiory the tribunal held that a judicial decision could qralidy as a neasure within the mearing of
Article 201. The Loewen Group International v. United States, ICSID Case No. ARB(AF)/98/3, Decisign
on Jurisdictiory 5 January 2001, !f$ 54-55. But see discussion infra

1ó

1,4

instrument. The ordinary meaning of the provision and the most reasonable
construction are, rather, to identify measutes in accordance with the examples in Article
201.

21,.
constitute

Now, this is not to say that only

a measure

a

statutory or regulatory regime can

for purposes of claims under Chapter 11. One must distinguish

between two factual situations. The first is the case in which some goverrunent action is
alleged to have precipitated the breach of NAFTA, not because

o1 hozo

flte action was

conducted but entirely because the action implemented a measure, Iet us say measure
X, which is itself alleged to be in violation of NAFTA. Under these facts, it is measure X

that is being challenged, even though the precipitating event is a specific action
apptying measure X. The time limitation for challenging measure X would be reckoned
from the date that an investor acquired or should have acquired knowledge of measure
X's consequences to that investor. This could be the date measure X was enacted or

when it began to be implemented in a usual and routine fashion, depending upon

which date an investor acquired or should have acquired knowledge of measure X's
consequences. If more than three years had elapsed, the investor's attemPt to challenge

the compatibility of measure X with the requirements of Chapter

1.1

would be time-

barred, even though the precipitating action was more recent.

22.

In this first factual situation, it is still possible that measure X, with respect

to which Chapter 1L challenges are time-barred by application of Article 111.6(2), may
nonetheless be relet¡ønt to determining what standard was breached. Thus if a claim that
an application of measure X, which had been enacted some ten yeats earlier, had

15

violated the obligation of fair and equitable treatment in Article 11.05(1), it would be
entirely appropriate to examine how that measwe shouldbe applied or had been

routinely applied, in order to have

a standard

for determining whether there was

substance to the allegation of violation. (This occurred in tl:re Feldmøn and Mondea cases

which I will I will consider in detail below.) But putative complaints about measure X
itself and allegations that it constituted

a

violation of Chapter

11

would be time-barred

if the claimant had or should have had the requisite knowledge more than three years
earlier.

23.

In the second factual situatior¡ the allegation of a breach is not that

measure X is in violation of a Chapter 11 obligation. Rather, it is the action in question

itself, purportedly taken within the scope of a pre-existing and otherwise lawful

statutory or regulatory regime, which is alleged to have precipitated the breach. In the
Loewen case,l7 Íor example, the allegation was not that the judicial process in the United
States was itself in violation of NAFTA obligations but rather that a specific action by a

court misapplied that judicial process. That specific action was the "measure" upon

which the claim was based. This would not be the

case

if Part of the state's judicial

process itself constituted a violation; then that part of the judicial Process/ rather than

applications of it, would be the measure and could well be time-barred' In sum, a
subsequent application may be a measure within the meaning of NAFTA if the

application itself violates an obligation under Chapter 11. But a subsequent application

The Loewen Group, Inc. and Rayrnond L. Loewen v. United States of America
(ICSID Case No. ARB(AF)/98/3). Award of June 26,2003,421LM877 (2003)' T |CSID Rep.442(2005).

r7

1,6

will not constitute a measure, within the meaning of NAFTA and especially with
respect to Article 1116(2), if the claim with respect to that application is not to the

lawfulness of the action itself but to the statutory or regulatory instrument uPon which

it is based.

24.

In the case under discussion, the alleged offense against NAFTA is the

1998 policy regime and not a specific application of

it. If Merrill

& Ring challenged

a

particular and recent applicafion of the 1998 policy regime without trying to challenge
the conformity of the regime itself to NAFTA, it would not be time-barred and might be
considered on its merits. But if the gravamen of Merrill & Ring's case is the 1998 policy
regime itselt as the selections from the Statement of Claim and the Investor's Memorial
quoted above indicate, it is tirne-barred.

25.

Merrill & Ring seeks to circumvent this time-bar by

a

purported analytic

division of its various claims into "non-continuing" and "continuing" measures. But its
explanation of this supposed division in Annex A of its Observations on Canada's
Preliminary objections is problematic. For one thing, the actions which Merrill & Ring
calls "measures" and which it proffers as examples of " [n] on-continuing measures since
December

27 ,2003"18

ødministered a single,

in fact describe discrete occasions on which Cana d.a implemented or

prior measure, namely, Notice

1-02.

ll;{errill & Ring's objection to

these actions is not based on the supposed incompatibility of each discrete application

with NAFTA but with the incompatibilify of the long-standing policy regime which

18

Investo/s Observations on Preliminary Objections, Annex A,

Memorial at !l 436.

17

$

I

(Nov. 9, 2007). See also Investor's

they are implementing. Thus Merrill & Ring's case is the reverse ol Loewen. Utüke
Loezoen,

wherc the question was not the compatibility of the U.S. judicial process with

NAFTA but the compatibility of

a specific

application of that otherwise lawful process,

the question in this case ls the compatibility of the L998 regulations with NAFTA

obligations. That question would, in the circumstances of this case, be time-barred by

Article 1116(2). By purporting to characterize the actions taken under the 1998 policy
"non-continuing," Merrill & Ring begs the question of whether the challenged
that triggers Article 1116(2)'s exPress three-year limitations period is Notice

as

measure

1'02,

the real

target of the case, or, by contrast, is comprised separately of each and every subsequent
act Canada takes pursuant to Notice 102

- such that, as Merrill & Ring argues, the

limitations period for adjudicating the compatibility of the 1998 regulatory regime starts
anew on each such occasion.

26.

Aside from the departure Merrill & Ring's argument requires from

NAFTA Article 201, it is illogical on its own terms. Merrill & Ring's procedural
submission at Annex A,

S

application of Notice 102"

II.3.c, for example, describes "Canada's continuing
as

but one of the "continuing measures."le It is, to say the

least, difficult to see by what logic this "continuing measure" does not, in Merrill &

Ring's view, include
g I.2,

tlrre

various "non-continuing" measures enumerated in Annex A,

which specifies as discrete and non-continuing breaches of NAFTA " [e]øch time

18

since Decembe r 27,2003 that Canada" has implemented or administercd Notice 102.20 In
the facts of the case, the two terms -- continuing and non-continuing

-

are tautological.

Stated otherwise, the "non-continuing" measules enumerated in Annex A perforce

depend on lhe legøl conclusion that Article 1116(2) does not ttrne-bar the alleged

"continuing measures."

c, The

Interpretøtion of Chøpter 77's Time'bør Regime

(i) Ordinary Meaning

27.

Article 1116(2) sets forth

a clear

period of repose, stipulating that the

three-year statute of limitations begins to run "from the date on which the investor fitst
acquired, or should have first acquired, knowledge of the alleged breach and

knowledge that the investor has incurred loss or damage."2l Note also that Article
111,6(2\ is

directed at the investor and not the tribunal; it is a limitation on the ight of the

int¡estor to bring a claim under Chapter 11 and not on the competence of the fribunal, as

is the casé in the major human rights instruments. Thus the broader scope for

interpretation of its own competence, under the general principle of compétence dela
compétence does

not apply to Article 1116(2), whose scope for interpretation is

considerably narrower. (I

will treat this distinction when I examine human rights

practice below.)

20Investor's Observations on Preliminary Objections, Annex A, $ I.2 (emphasis added). See also Investor's
Memorial at !f436.
21 In parallel fo¡ claims made on behalf of enterprises by investors of states parties to NAFTA, Article
1117(2) provides: "An investor may not make a claim on behalf of an enterprise . . . if more than three
years have elapsed from the date on which the enterprise first acquired, or should have first acquired,
Lnowledge of the aileged breach and knowledge that the enterptise has incurred loss or d,amage."

t9

28.

It takes great effort to misunderstand Article 1116(2). It establishes that the

challenge of the compatibility of the measure must be made within thrce yearc of frst

acquiring (i) knowledge of the measure and (ii) that the measule carries economic cost

for those subject to

it. If the challenge is not made within

those three years, it is time-

barred. A precise knowledge of the quantum of economic cost is not required, as will be

explained in a review of the case law below.

29.

In examining the "ordinary meaning" of this provision, an investor does

not and logically carrrrot "rtrú acquire" knowledge of the allegedly incompatible
measure that constitutes the challenged "breach" repeatedly '22In the instant case, the

logical and more plausible interpretation is that the knowledge acquired is of the
measure, viz., the regulatory regime established by Nofice 102, fuorn the moment the

investor appreciates or should appreciate that it imposes economic costs uPon iÛ a
precise knowledge of the quantum of economic costs is not required.

30.
1998 policy,

It will be recalled that in an effort to secule iulisdiction in respect of the

Merrill & Ring proposes to read "measure" to mean "each event or incident

taken pursuant to that measure." This would not only do violence to the language in

Article 201, as explained above, but it would effectively eviscerate the three-year statute

n

The Grønd Rlzr¿r tribunal succinctly explained the conditions required to higger Article
express three-year limitations period:
Claims are barred as untimely only if the investor ol entelprise:
oFirst acquired certain specified knowledge;
oShould have first acquired such knowledge; and
.Did so within three years of the alleged breach.
The requisite knowledge has two elements:
.Knowledge of the alleged breach, and
oKnowledge that the investor has incurred loss or damage.
Grand River Jurisdictional Decision f 38.
20

"1"1L6(2)'s

of limitations set forth expressly by Article 111,6(2). A basic canon of interpfetation
enjoins construction of an instrument in ways that give effect to all of its provisions.

31.

Merrill & Ring's reading would also, as set forth below, allow foreign

investors to challenge state laws, regulations, and other measures that have been in
place and operative and imposing economic costs on them for many years before

NAFTA's entry into force - contrary to the interpretation of Chapter 11's jurisdictional
reach and purpose and contrary to an international principle that has been

acknowledged by states, private parties, and scholars alike and which is taken up
below.

(ii)

The "Object and Purpose" of This Part of the NAFTA System

32.

An examination of the overall object and purpose of NAFTA reinforces

the specific textual analysis of Article 1116(2) which follows'ts NAFTA is "forward

looking," and it empowers the State Parties "to convene tribunals to
responsibility for events occurring

assess

- in the case of NAFTA - from January 1,1994'

onward."2a This is entirely consistent with general international law, which, by

default- that is, unless the parties to a treaty otherwise specify

-

presumes that treaties

only operate prospectively.zs "only claims aristng øfter NAFTA',s entry into force are
actionable."26

Vienna Convention att. 31.
zr ¡ack J. Coe, þ., The Mandøte of Chûpter 11 Tribunals - lurisdiction ønd Related Questions, ir¿ NAFTA
INVES|MENT LAW AND ARBITRATION: PAST ISSUES, CURRENT PRACTICE, FUTURE PROSPECTS 275,246 Sodd
23

Weiler ed. 2004).

Vienna Convention art. 28 ("Unless a different intention appears from the heaty or is otherwise
established, its provisions do not bind a party in relation to any act or fact which took place or any
25

21

33.

Hence, for example, in Mondea, "[b]oth parties accepted that the dispute as

such arose before NAFTA',s entry into force, and NAFTA is not retrospective in effect";

and the tribunal agreed.2z This did not mean that events preceding 1994 could never be

,,relevanl to a Chapter 11 claim, but their relevance would be limited to an evaluation
of conduct after 1994:
[E]vents or conduct prior to the entry into force of an obligation for the
respondent State may be relevant in determlning whether the State has
subsequently committed a breach of the obligation. But it must be possible
to point to conduct of the State øfter that dnte zohich is itself a breach.In the
present case the only conduct that could possibly constitute a breach of
any provision of Chapter 11. is that comprised by the decisions of the
[Massachusetts Supreme Judicial Court] and the Supreme Court of the
United States, which between them put an end to lthe claims of a wholly
owned limited pattnership of claimant Mondev] under Massachusetts
law. Unless those decisions were themselves inconsistent with applicable
provisions of Chapter 11, the fact that they related to pre-1'994 conduct
which might arguably have violated obligations under NAFTA (had
NAFTA been in force at the time) carurot assist Mondev.28

94.

Mindful of the exclusiv ely prospectiae application of NAFTA, it is vital to

appreciate that Merrill & Ring's claims challenge a regulatory regime, whiclL in its
essentials, has been in place in British Columbia for more than twenty years-that is,
since Canada introduced the surplus regulation for federal lands in 1'986, when

it

promulgated and implemented Notice 23 '2e Moreover, it is a policy regime, the

situation which ceased to exist before the date of the entry into force of the treaty with respect to that
pafty."); see also OppENHEtM's INTERNATIoNAL LAw 1249 (Sir Robert Jennings & Sir Arthur Watts eds., 9th
ed..7992).
26

2z

Coe,þ., suprø, at246.

Mondev International Ltd. v, United States of America, ICSID Case No. ARB(AF)/99 /2, Awatd' 1l

October 2002, $ 57.

ä Mondev International, supra, !f 70 (emphasis added).
2e Regulation of lands such as those owned by Merrill & Ring by the federal g,ovelnment stretches back
even further. It began with the War Measures Act of 1942. Notíce 102-whicþ for exhaneous reasons

related to canada;s federal system, supplanted Notice 23 in 1998-has,
22

in any event, itself

been

economic costs of which Merrill & Ring had acquired knowledge from prior
applications before the lapse of the three year period of repose.

35.

The retrospective force of Merrill & Ring',s theory is almost unlimited. If a

challenge to Notice f 02 is not time-barred, then neither is a challenge lo Notice 23'Yel

clearly Merrill & Ring may not challenge Notice 23 that would be to apply NAFTA
retrospectively to evaluate a measure establishing regulatory policies that had already
been in force on the date of its entry into force. surely Merrill & Ring would not be

entitled to challenge Notice
:tr¡-l.|ggï,

L02

if Canada had simply renumbered Nofic¿ 23 as Notice

102

after NAFTA',s entry into force. Yel tellingly, one scrutinizes Merrill & Ring's

Statement of Claim in vain for any indication of a substantioe change in the treahnent of
its logging business as a consequence of the promulgation of Notice L02. And this makes
perfect sense in light of the Eoøns decision. canada did not issue Notice 102 in 1998 to
impose new, still less new and more onerous, laws or regulations on forest land owners

in British Columbia such
it simply added

a

as

Merrill & Ring. Rather, because of canada's federal system,

federal representative to British columbia's Timber Export Advisory

committee ('TEAC"), thus creating the Federal Timber Export Advisory committee

('FrEAC").

96.

Logic and pragmatic considerations also argue against the theory upon

which this retrospective challenge is based. To allow it would be to enable

a

private

party of one state Party, which has been operating in the territory of another since

implemented and administered by Canada since April 1998, a¡d Merrill & Ring concedes that, since that
time, it has operated its business in conformity with this regulation
23

before NAFTA's entry into force, to bring Chapter 11 challenges to øny law or

regulation that it dislikes, even though it had been subject to that measure for years and
may even have entered the local market while it was in force. Insofar as any regulation
requires an entity subject to it to act in ways it would

no! if there were no regulation,

that regulation has economic costs for those subject to it. To allow complaints of those
costs to be lodged long after the policy regime had been installed on the basis of a
subsequent routine application and after the date of NAFTA's entry into force would

lead to a torrent of investot-state arbitral claims. It would also make a mockery of good

faith interpretation of NAFTA Articte 1116(2) "in accordance with the ordinary meaning
to be given to [that term] of the treaty in [its] context and in the light of [the treaty's]
object and purpose."3o Nor should one ovellook, in any consideration of the policies

underpinning the obligations of timeliness, the reasonable governmental and thirdparty interests. It is not simply that investors should not be allowed "to sit on their
hands" with respect to their claims. Governments should have the opportunity to
defend claims as changes come into force and third parties should be able to rely on
established legal arrangements in the investnent of their own treasure. Both of these
interests would be defeated if claims could be brought long out of time'

37.

In short, if Merrill & Ring is correct that the 1998 policy regime established

by Notice 102 constitutes

a

"continuing violation" that may be challenged under

chapter 11, then it is difficult to

see

what laws and regulations that predated NAFTA

vienna convention on the Law of Treaties aú. 3L, 23 May 1969,1155 U.N.T.S. 331,
[hereinafter Vienna Convention].

30

24

I

LL.M. 679 (1969)

would not be subject to challenge. The ordinary language, context, object and purPose/
and intent of NAFTA preclude an interpretation that would effectively transform the

instrument into

a

vehicle for arbitral tribunals retrospectively to appraise the full range

of laws and regulations that had been applied to foreign investors by the states parties
before NAFTA entered into force.

(iii) Continuing Violations in International Law

38.

Article 1116(2) is alex

specialis

which displaces customary international

law which might otherwise apply. As the International Law Commission observed, in

Article 55 of its Articles on State Responsibility, its effort to codify this area of
customary international law,
These articles do not apply where and to the extent that the conditions for the
existence of an internationally wrongful act or the content or implementation of
international responsibility of a State are governed by special rules of

international

1aw.31

Furthermore, one may ask, as the tribunal inBG a. Argentinøs2 did with respect to the
application of the ILC's Articles on State Responsibility,

as

to whether they even apply

to the relations between a private investor and a government operating under a BIT.33

39.

But even if general international law were to apply, Merrill & Ring's

argument in my judgmen! misunderstands the concept and function of a "continuing

violation" in international law. That concept is not applied mechanically or
acontextually. The Commentary to the International Law Commission's Articles on

a2

GAOR 56th sessiorç Supplement No. 10 (A/56/10) at 356.
BG Group PLC v. Argentin4 Final Award, Decembet 24,2007

sg

Id. at

31

t1408.
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State Responsibility correctþ emphasizes that "[w]hether a

or has a continuing character

will depend both

wrongful act is completed

on the primary obligation and the

circumstances of the given case."3a As noted in the preceding section, NAFTA, which
supplies the relevant primary obligation here, did not invest Chapter 11 tribunals with

jurisdiction refrospectively to appraise measules, such as laws and regulations that
predated its entry into force.

40.

In different places, the Articles on State Responsibility and the

accompanying commentary make clear that timeliness in claiming and a time-bar for

failure to act in

a

timely fashion is i¡herent in the international law of State

responsibility. Article 20 of the Articles provides that

Valid consent by a State to the commission of a given act by another State
precludes the wrongfulness of that act in relation to the former State to the extent
that the act remains within the limits of that consent'
The commentary observes that "cases of consent given after the conduct has occurred
are a form of waiver or acquiescence, leading to loss of the right to invoke

responsibility."3s Article 45 provides, in relevant part

41,.

The responsibility of a State may not be invoked if:

(b) The injured State is to be considered as having, by reason of its
conduct, validly acquiesced in the lapse of the claim.

The commentary observes that

34 JAMB9 CRAW¡oRD, THE INTERNATToNAL LAw CoMMIsstoN's ARTICLES
INrRoDUcrroN, TEXr AND CoMMENTARIES 136 (2002).
3s GAOR,56th sessiory Supplement No.70 (A./ 56/70) úVa.
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oN

STATE RESPoNSIBILITY:

Subparagraph (b) deals with the case where an injured State is to be considered
as having by reasons of its conduct validly acquiesced in the lapse of the claim'
The articles emphasizes coz duct of fhe State, which could include, where
applicable, unreasonable delay, as the determining criterion for the lapse of the
cl,aim. Mere lapse of time without a claim being resolved is not, as such, enough
to amount to acquiescence, in particulate where the injured State does everything
it can reasonably do to maintain its claim.s6
The standard " eaerything it [the Staie] can reasonably do to maintain its claim" is quite

high,

42.

Thus, neither fhe lex specialis nor general international law

one back to the "primary obligation and the circumstances"

interpretation of Article

43.

- which refers

- supports Merrill & Ring's

111,6(2).37

In the general principles of international law, the concept of a continuing

violation serves as an exception to the general principle that claims may be
extinguished by the passage of time, and its application must be sensitive to this fact.
Bin Cheng, in his classic study, explaine d lhe rnison d'être for a period of rePose (or, as

it

is also known, the doctrine of extinctive prescription). Ordinarily, in international law,

the doctrine reflects
the concurrence of two circumstances:
1.. Delay in the presentation of a claim;
2. Imputability of the delay to the negligence of the claimant.3s

-

Id. at P. 309.
It is alio important to note that Pauwelyn, cited in the Claimanf s Memorial affirms the general
principle that the I ex specíalis, followed by the international law principle of extinctive prescription should
ãpply in assessments of continuing violations: "so-called time limits, can be activated in two instances:
firstly, where time limits are explicitþ inserted in the legal inshument or provision conferring iurisdiction
on the tribunal ... A second category of tirne limits emerges in the operation of the rules of general
international law related to the dochine of extinctive prescription." Pauwelyn, J. "The concept of a
,Continuing violation' of an Inte¡national obligation: selected Problems" , 66 The British Yearbook of
lnternational Løw 475 (7996) af 430.

3ó

gz

38

BIN CHENG, GENERAL PRINCIPLES
(1e53).

o¡ LAw

As APPLIED BY INTERNATIONAL COURTS AND TRIBUNAIS 378-79
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Delay generally "gives rise to a presumption against the existence of the alleged right

"

and furthermore, a "long lapse of time inevitably destroys or obscures the evidence of
the facts and, consequentþ, delay in presenting the claim places the other party in a
disadvantageous position."3e (One might add that delayed prosecution of claims would

disrupt the many good faith investments that may have been made by third parties on
the assumption that the previous legal situation would not be changed.) Because,

however, all of these presumptions remainfactual in nature, absent an expÌess treaty
rule such as Article 1116(2) of NAFTA, they may be "rebuttable."¿o Similarly, the second
factor, negligence, supplies a reason for extinctive prescription because where a

claimant has "suffered matters to proceed to such a state that there wouldbe

a dønger

of

mistøking the truth, prescription operates and resolves such facts against him."ar But here

too, as Cheng stresses, the general principle is subject to the maxim
cessøt ipsa lex;

c¿ss

ante røtione legis

it "does not apply" where "these jusfifying circumstances are not

present."42

44.

In considering time limits as applied to continuing acts, the Memorial of

the Investor relies, in par! on Graeme Mevl s Løw of Limitøtions. Paragraph 463 of the

Memorial of the Investor, citing to Mew, submits that "Tribunals and commentators
generally recognize that time limits, such as NAFTA Article 111'6(2)' have two main
purposes: to enable the respondent to collect evidence in its defence and to provide

3e

CHENG, s4pl4, at 380.

40

CHEN3, supro, at381.
supra, at 381 (internal quotation marks and citations omitted; emphasis added)
Cl-tENc, supra, at382.

41 CHENC,,

a
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certainty and stability." Merrill & Ring, however, leaves out the Mew's reference to a
consultation paper of the English Law Commission which considered the issue of
certainty and stability

:

Apart from this, the state has an interest in promoting legal certainty. Not only
potential defendants, but third parties need to have confidence that rights are not
going to [sic] disturbed by a long-forgotten claim. Financial institutions giving
credit to businesses, for example, have an interest in knowing that a borrower's
affairs will not be damaged by the revival of years old litigation. Buyers who
want to purchase land o¡ goods held by a potential seller want to know that their
title cannot be disturbed by a third party to the deal.a3
From this quotation, it appears that the stability to which Mew refers opposes Merrill &
Ring's position and supports the proposition that time limitations should be generally
respected in international

law. In addition, it is worth noting that Merrill & Ring's

Memorial omits two additional "purposes" to which Mew refers: "Four broad
categories of reasons for a limitations system can be identfied: 3.1 'Peace and Repose',
3,2 Evidentiary Concerns, 3.3 Economic and Public Interest Considerations, and 3.4

]udgmental Reasons,"44 These four categories, and even only the two referenced by

Merrill & Ring, confirm the applicability of the tiine limit regime in Article

111,6(2).

(iv) Continuing Violations in Human Rights Law

45.

In the approach to the question of the timeliness.of claims, it is important

to note a fundamental difference between the major human rights treaties and NAFTA.

NAFTA, in Article 1116(2) has

a

time-bar which is directed at the investor - " An inaestor

may not make a claim" -- and represents an absolute limitation on the rights granted to
The Laza of Limitations,2"d ed,., (Markham: Butterworths, 2004) at 13, citing England and Wales
Law Commission, Consultation Paper on Limitation of Actions (Law Com 151, 1998) at paras. 1.31-1.33.

a3

G.

4Id.

Mew.

ar72-13.
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the investor as a putative claimant. Each right in Chapter 11 is granted to the qualifying

investor subject to the limitation that it may not form the basis of

a

claim "if more than

three years have elapsed from the date . . . ." This is a true time-bar of rights and it is
absolute. Indeed, the only point for interpretation by a tribunal seized of a claim is

whether an investor seeking to be

a

claimant "should have first acquired" the requisite

knowledge before the investor claims it actually did acquire iü moreover this is an
interpretative opportunity which always puts the claimant on the defense! By contras!
the major human rights inst¡uments direct their provisions with respect to timeliness at

the tribunal and deal with lfs competence. Article 35(1) of the European Convention on

Human Rights states that
Thz Court may only deal with the matter after all domestic remedies have been
exhausted, according to the generally recognized rules of international law, and
within a period of six months from the date on which the final decision was
taken.

Article 46(1)(b) of the American Convention on Human Rights provides that

L. Admission by the Commission

. . . shall be subject to the

following

requirements:
(b) that the petition or communication is lodged within a period of six months
from the date on which the party alleging violation of his rights ws notified of
the final judgment.

Untike NAFTA, neither of the human rights instruments' provision on timeliness relates
to the right of the putative claimant. Both of these provisions relate to the competence of
the body in question. As such they are subject to the principle of compétence de lø
compétence and thus have been

interpreted more broadly than is permissible under

Article 1116(2) of NAFTA. Moreover, the interpretation to which the human rights

30

treaties have been subjected has been motivated by a different set of concerns from
those that concern NAFTA.

46.

The International Law Commission's "primary obligations and

circumstances" are critical to understanding the special practice with respect to

continuing violations that has been developed in international human rights law. The
concept of continuing violations has been most commonly applied to the most grievous
types of international human rights violations. As will be evident from the review of
European and Inter-American jurisprudence below, the unique application of the

doctrine of continuing violations in the context of international human rights law
reflects a recognition that unlike ordinary commercial claims that sound in contract or

tort, violations of certain fundamental human rights infringe ius

cogens

norms of

contemporary international law. Because they threaten fundamental values of

individual human life, freedom, and dignity, the general rationales for

a

strict period of

repose in the context of international claims and, indeed, other human rights claims
have less force. This is apparent not only in judgments of international human rights

courts but in various legislative instruments adopted by states, which reinforce a strong
opinio juris to the same effect: for example, the Convention on the Non-Applicability of

Statutory Limitation to War Crimes and Crimes Against Humanity4s and the U,N.
Declaration on the Protection of Al1 Persons from Forced Disappearance.ao The
preamble to the former instrument clarifies that it is the grøoity of the violations

- the

Convention on the Non-Applicability of Statutory Limitation to War Crimes and Crimes Against
Humanity, G.A. Res. 2391 (XXIII), Annex, 23 U.N, GAOR Supp. (No. 18) at 40, U.N. Doc. A/7278 (1968).
a6 U.N. Declaration on the Protection of All Persons from Forced Disappearance, G.A. Res. 47/133,47
U.N. GAoR Supp. (No. 49) at 202 U.N. Doc A/ 47 / 49 (1992).

a5
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nature, that is, of the relevant primary obligation

- that militates

against the application

of a limitations period for the prosecution of war crimes a¡d crimes against humanity:

Considering that war crimes and crimes against humanity are among the
gravest crimes in international law,
Convinced that the effective punishment of war crimes and crimes against
humanity is an important element in the prevention of such crimes, the
protection of human rights and fundamental freedoms, the
encouragement of confidence, the furtherance of co-operation among
peoples and the promotion of international peace and security,
Noting that the application to war crimes and crimes against humanity of
the rules of municipal law relating to the period of limitation for ordinary
crimes is a matter of serious concern to world public opiniory since it
prevents the prosecution and punishment of persons responsible for those
crimes,
Recognizing that it is necessary and timely to affirm in international law,
through this Convention, the principle that there is no period of limitation
for war crimes and crimes against humanity, and to secure its universal

applicatiory....a7
Article 17 of the U.N. Declaration on the Protection of A1l Persons f¡om Forced
Disappearance thus provides:

constituting enforced disappearance shall be considered a
continuing offence as long as the perpetrators continue to conceal the fate
and the whereabouts of persons who have disappeared and these facts
remain unclarified.
2. When the remedies provided for in article 2 of the International
Covenant on Civil and Political Rights are no longer effective, the statute
of limitations relating to acts of enforced disappearance shall be
suspended until these remedies are re-established.
L. Acts

Convention on the Non-Applicability of Statutory Limitation to War Crimes and Crimes Against
Huma¡ity pmbl,, G.A. Res. 2391 (XXIII), Annex,23 U.N. GAOR Supp. (No. 18) at 40, U.N. Doc. A/7218

a7

(1e68).
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limitations, where they exist, relating to acts of enforced
disappearance shall be substantial and commensurøte with the extreme

3. Statutes of

seiousness of tlæ offence. +t

47.

For jus cogens norms of international human rights, the rationales for a

strict period of repose explained by Cheng yield to another important policy. In the
paradigmatic case of a disappearance, for example, it is clear that the applicant bears no

responsibilþ for the delay in the presentation of his or her claim; to the contrary, it is
precisely because of the state's malfeasance, not the claimanfs negligence, that the

claim could not be presented earlier. Furthermore, if the violation continues, then
common judicial presumptions

- for example, that evidence has become stale or that

witresses' memories will be less reliable-may be rebuttable or, in any even! must give
way because of the gravity of the violation. "In every case, where such circumstances

[justifying extinctive prescription's raison d'êtref exist, conformity with the principle is
regarded as bringing about substøntizte justice, while departure therefrom works
injustice."ae

fftis

is, as legislative instruments and judicial opinions alike attes! olten not

the case for violations of jus cogens norms of international human rights law, and the

"continuing violation" exception reflects this fact.

48.

lus cogens norms are, by definition" insusceptible to derogation. Efforts by

states to create a lex speciølis treaty provision

such a way as to be in violation of

a

jus

limiting the time for bringing claims in

cogens

norm would fail. But NAFTA does not

contravene fus cogens, so alex specialis such as Article 1116(2) would not be barred by the
U.N. Declaration on the Protection of All Persons from Forced Disappearance att.17, G.A. Res.
47 U.N. GAOR Supp. (No. 49) at 202 U.N. Doc. A/ a7 / a9 (992) (emphasis added).
Æ

4e

C:g,ENI, supra, at 386 (emphasis added).

JJ
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considerations opelative in the human rights cases considered above. Bearing in mind

that the human rights jurisprudence is not entirely apposite to NAFTA, I will,
nonetheless, consider that jurisprudence briefly.

49.

Both the Inter-American and European human rights systems have

adopted and elaborated the concept of continuing violations in order to extend their

jurisdiction over certain serious violations of international human rights law that would
otherwise fall outside their temporal jurisdiction. They have been able to do so because
the six month limit with which they dealt related explicitþ to their competence and not
to the rights concerned; indeed, under international law, many of those rights could not
be subjected to statutes of limitation. Thus, continuing violations under human rights
systems can be broadly distinguished from continuing violations under other systems

due to the type of claimant (in human rights systems, it is an individual victim), the

instrument under which the claim is brought

(e.9,

the European Convention on Human

Rights), and the adjudicatory body. Pauwelyn notes these distinctions as regards the
European system and provides that these characteristics should be considered when

weighing their respective jurisprudence:
The European Commission and Court of Human Rights, on the other hand,
mostly deal with claims of individuals against a State and supervise a specific
'public order of Europe'. The enforcement of the Convention does not depend
on Lhe ad hoc consent of the member parties . . . The Special Rapporteur to the ILC,
Arangio-Ruiz, came to a similar conclusion when he remarked that the European
institutions are more municipal adjudicating bodies, concerned with acts of
national authorities towards individuals uithin a municipal legal system, rather
than an international tribunal considering the complex wrongful act of a State in

34

its externøl relations

with another State. These considerations should be taken

into account in the discussion of the case law below.so
In1962, in the De Becker rnattet, the European Commission of Human Rights

("Commission") sustained its competence røtione temporis to consider Belgium's alleged
violations of the applicanfs rights under the European Convention for the Protection of
Human Rights and Fundamental Freedoms ("Convention").s1 The Commission held
that a provision of the Belgian Penal Code, which restricted the applicanfs right to
continue to practice his career as a journalist based on a prior conviction for
collaboration with Nazi Germany, could be examined even though it had been enacted
before the Convention entered into force because it created "a continuing situation in
respect of which he claims to be the victim of a violation of the right to freedom of
expression";s2 er as the European Court of Human Rights ('ECHR") put it, "the

Applicant had found himself in

a continuing situøtion

whichhad no doubt originated

before the entry into force of the Convention in respect of Belgium (1.4th June 1955), but

which had continued after that date, since the forfeitures in question had been imposed

'Íor liÍe."'s\ On the date of the challenge, Belgium arguably continued to breach ttre
relevant primary obligation: not to infringe the right to freedom of expression.

50.

The jurisprudence of the ECHR has since developed the concept to enable

that court to appraise the compliance of states with their primary obligations under the
Convention. InLoizidou a. Turkey, for example, the ECHR sustained its jurisdiction
Patwelyn, supra note 36, àt 429,
sl European Convention for the Protection of Human Rights and Fundamental Freedoms, 4 November
1950, Europ. T.S. No. 5, 213 U.N.T.S. 221.
s2 De Becker Case, 2 Y.B. EuR. CoNV. oN H.R. 2'14, 234 (Eur. Comm'n on H.R.).
53 De Becker v. Belgium, Application No. 214/5,
Judgment 27 March 1962, !f I (emphasis added).
50

røtione temporis to consider the allegations of a Greek Cypriot woman whose property

had been seized after Turkish troops invaded northern Cypr

ts

tn1974and after the

unrecognized Turkish Cypriot government purported to exProPriate her property by
decree in 1985, even though Turkey had not accepted the ECHR's jurisdiction under

Article 46 of the Convention until

22

Jantary

1990. But the

Courf s reasoning is

significant: Because Turkey had no lawful right to the property, its refusal to permit the
applicant access to and enjoyment of that property constituted a continuing violation of
her property rights under the Convention. sa These cases demonstrate the contextual
assessment of a "continuing

violation" and the emphasis on the role of the individual

victim. As Pauwelyn observes:
From the outset one of the decisive elements in the Commission's decision on
whether a continuing situation exists has been whether the position in which the
victim is placed represents a continuing situation in violation of the Convention
or, on the contrary, a violation of its rights and freedoms which clearly dates
from the past (i.e. an instantaneous fact). In other words, the Commission
focuses on tl:re fficts on the oictim of the act (in casu tl:re individual), taking into
account all relevant circumstances of the case, rather than on the objective
qualification of tlrre øct as such or the subjective intentions of its øuthor (in casu the
State). In this sense all rights and freedoms protected by the Convention can be
the object of a continuing violation.ss

51,

In the Inter-American human rights system, the Inter-American

Commission and Court have also established that certain violations, notably
disappearances, constitute continuing violations because the violation of the primary

obligation extends for so long as the state refuses to account for the disappeared person.

Loizidou v. Turkey (Merits), 1996-VI Eur. Ct. H.R.
(collecting ECHR jurisprudence on point).
s5 Pauwelyn, supra note 36, at 42'1.

sa

36

221,6 (7996); s¿¿ also

CnewronD, supra, at 135 n.252

ln

BIøke a. Guøtemalø,s6

which relies on the seminal Velázquez Rodríguez

example, even though Nicholas Blake and Griffith Davis,

a

cases7 ,

for

journalist and photographer,

had been abducted in 1985, they "remained disappeared . . . until the dates on which

their remains were discovered."ss The Inter-American Court of Human Rights

('IACHR") reasoned, following the Commission and its prior jurisprudence, that "the
crime of forced disappearance is

art indiuisible zohole

inasmlrch as it is a continuing or

permanent crime, which extends beyond lhe date on which the actual death took place in
the context of the disappearance," for it also includes the state's continuing unlawful

conduct of concealing the victims' whereabouts and obstructing justice.se These latter
acts, as well as Guatemala's neglect of yet another primary obligation, viz., its

"disregard of the duty to organize the apparatus of the State in such a manner

as

to

guarantee the rights recognized in the Convention,"60 continued for years after the

initial abduction and murder of Blake.

52.

The standard rationales for a period of repose, which NAFTA explicitly

supplies in Articles 111.6(2) and1117(2) and which relate to the rights in Chapter 11,

apply with full force to the claimants' Chapter 11 claims in this arbitration. The interest
in legal stability and predictability, which a period of repose serves/ protects a
regulatory regime such as Canada's federal surplus policy regulations, which, in its
essentials, has been in place for decades. The provisions of NAFTA make clear that

Blake v. Guatemala, Inter-Am. Ct. H.R. (ser. C) No. 36, at 1 (zJuly 7996).
Velázquez Rodrfguez v. Honduras, IACTFIR 29 July 1988, Ser. C. No.4 (1988).
58 Id.
\ 52(b).
5e Id.
fT 54-55.
60 Id.
\ 65.
5ó
s7

JI

none of the States Parties to NAFTA wanted it to operate retrospectively so as to

dramatically upset legal and regulatory frameworks upon which past investors relied.

An environment favorable to cross-border investment requires, of course, not only rules
to ensure the fair and equal treatment of foreign investment, but a stable, predictable
legal environment for investment. That would be impossible were the statutes and

regulations established and maintained by the States Parties to NAFTA prior to its
adoption perpetually subject to challenge under Chapter 11- despite Articles 1116(2)
and,1117(2)

-

simply because they must perpetually be implemented and administered.

Yet that would be the inevitable result were each discrete act implementing or

administering

a measure,

within the meaning of Article

20'1.,

fo be construed as itself a

measure in order to set back the limitations clock under Articles 11L6(2) and 1117 (2).

(v) Related Jurisprudence

53.
111,6(2) (or its

A number of

cases have dealt

with or touched upon the effect of Article

correlative /ancte 1117(2)). In arbitral systems, of course, prior awards

are not binding on subsequent tribunals. But depending upon their cogency,

prior

awards may have persuasive authority. The relevant awards may be reviewed briefly.

54.

In Mondeo , discussed suprn, the tribunal first noted that NAFTA did not

apply retroactively and that any claims arising from before its entry into force could
only be relevant in support of conduct occurring alter 1994:
[E]vents or conduct prior to the entry into force of an obligation for the
respondent State may be relevant in determining whether the State has
subsequently committed a breach of the obligation. But it must be possible
to point to conduct of the Støte øfter that date zuhich is itself øbreøch.Inthe

38

present case the only conduct that could possibly constitute a breach of
any provision of Chapter 11 is that comprised by the decisions of the
[Massachusetts Supreme Judicial Court] and the Supreme Court of the
United States, which between them put an end to lthe claims of a wholly
owned limited partrership of claimant Mondev] under Massachusetts
law. Unless those decisions were themselves inconsistent with applicable
provisions of Chapter 11., the fact that they related to pre-1994 conduct
which might arguably have violated obligations under NAFTA (had
NAFTA been in force at the time) carurot assist Mondev. The mere fact
that earlier conduct has gone unremedied or unredressed when a treaty
enters into force does not justify a tribunal applying the treaty
refrospectively to that conduct. Any other approach would subvert both
the intertemporal principle in the law of treaties and the basic distinction
between breach and reparation which underlies the law of State
responsibility.et

the Mondea tribunal emphasized the " forward looking" nature of treaties

as established

under international law. Next, the tribunal noted the distinction between a NAFTA
claim and a diplomatic protection claim:
74. Nor do Articles 1105 or 1110 of NAFTA effect a remedial resurrection
of claims a Canadian investor might have had for breaches of customary
international law occurring before NAFTA entered into force. It is true
that both Articles 1105 and 1110 have analogues in customary
international law. But there is still a significant difference, substantive and
procedural, between a NAFTA claim and a diplomatic protection claim
for conduct contrary to customary international law (a claim which
Canada has never espoused).
75. For these reasons, the Tribunal concludes that the only arguable basis of claim
under NAFTA concerns the conduct of the United States courts in dismissing
LPA's claims. Moreover it is clear that Article 1105(1) provides the only basis for
a

challenge to that conduct under NAFTA.

This quotation affirms the exceptional position of "continuing violations" in

international human rights law as different from a "continuing breach" in an arbitral
dispute.

ó1

Mondev Internalional, supn, fl 70 (emphasis added)
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55.

The tribunal tn Felùnøn zt. United Mexicøn States62 considered the meaning

of Article 1116(2) in both its Interim Decision on Preliminary Jurisdictional Issues and
its Final Award. In the Inte¡im Decisiorç the tribunal focused exclusively on the

definition of "make

a

claim" in Article 1116(2) and found that "the time at which the

notice of arbitration has been received by the Secretary-General rather than the time of

delivery of the notice of intent to submit a claim to arbitration is apt to interrupt the

running of the limitation period under NAFTA Arttcle

11-17

(2)."63 This determination

was important given that some of the alleged measures fell between the two dates.

At

the same time, the tribunal provided that it would join two key questions under Article
1117 (2)

to its examination of the merits: (a) whether the Parties on or about Junel,-L995

reached an agreement concerning CEMSA's right to export cigarettes and to receive tax
rebates on such exports, and whether deviation from this agreement was formally

confirmed in February 1998, thus bringing about a suspension of the limitation period
for some 32.5 months; and (b) whether the Respondent is equitably estopped from

invoking any limitation period because it gave the Claimant assurances that exports
would be permitted and rebates paid to CEMSA.

56.

In its Award on the merits, the tribunal held that there was no suspension

or estoppel of invocation of the limitation period. The tribunal concluded that
suspension or " rolltng" of the period of limitations is unwarranted under the l¿¡
specialis, for the BIT does not provide any express language on tolling or suspension of

Marvin Roy Feldman Karpa v. United Mexican States. ICSID Case No. ARB(AF)/99/1, Intetim
Decision on Preliminary ]urisdictional Issues, December 6, 2000; Award December 16, 2002.
ß Id., lnterim Decision on Preliminary Jurisdictional Issues, tf 44.
rz
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the limitations period as well as under international

law. Tolling and a "continuing

breach" are quite different matters. For the purpose of this opiniory however, the key

point is that tribunals have strictþ enforced observance of the three year time bar.

57.

The tribunal ruled that tolling applies only in exceptional circumstances:

Even under general principles of international law to be applied by
international tribunals, it should be noted that in several national legal
systems such suspension is provided only in the final part of the limitation
period (e.9. in the last six months) and only either in cases of acts of God
or if the debtor maliciously prevented the right holder from instituting a
suit . .. Nothing in the file shows that the Claimant appropriately
represented by counsel, was prevented from taking into consideration all
relevart factors. Therefore, the Tribunal confirms April 30, 1996 as the
cut-off date of the three-year limitation period under NAFTA Article
1117(2) 64

58.

As for equitable estoppel, the tribunal found that there was none. NAFTA

Articles 111.6(2) and

1117

(2) " ntroduce a clear and rigid limitation defense, whicþ as

such, is not subject to any suspension, prolongation or other qualification." A

derogation from the limitation defense could only occur under "exceptional
circumstances:"
But any other state behavior short of such formal and authorized recognition
would only under exceptional circumstances be able to either bring about
interruption of the running of limitation or estop the Respondent State from
presenting a regular limitation defense. Such exceptional circumstances include a
long, uniform, consistent a¡rd effective behavior of competent state organs which
would recognize the existence, and possibly also the amount, of the claim.6
Tll.e Feldman tribunal's conclusions on tolling and equitable estoppel at the merits
phase

-

which are clearly reasoned

¿¿

Id., Award,

65

Id. aln 63.

f

- appears to contradict the penultimate

58.

41

paragraph

of the same tribunal's jurisdictional award. Paragraph 62 of the Interim Decision

provides, "However, this also means that if there has been a permanent course of action
by Respondent which started before ]anuary 1.,1994 arñ went on after that date and
which, therefore, 'became breaches' of NAFTA Chapter Eleven Section A on that date
(fanuary 1,1994), tfiat post-fanuary L,1994 part of Respondenfs alleged activity is
subject to the Tribunal's jurisdiction."66 Given the Article 1116(2) findings in the award

and the language of the provision in questiory this paragraph is illogical and

inconsistent. But overall, Feldman provides further support for the principle that a

"continuing breach" does not constitute an exception to the time bar of NAFTA Article
1116(2). Applying Felfunøn to the present dispute, Merrill & Ring's claims under Nofic¿
L02 would not have jurisdiction.

59.

A thorough discussion of Article 1116(2) is to be found in Grand Rioer

Enterprises Six Nations o. United Støtes of Americø, where the jurisdictional question

turned on constructive knowledge of regulations - the MSA and associated
enforcement measures

-

with significarìt costs for the claimants, who were

knowledgeable participants in

a

highly regulated industry. Grand Riz¡er's tribunal saw

extinctive prescription as the general practice: "The principle of extinctive prescription
(bar of claims by lapse of time) is widely recognized as a general principle of law

constituting part of internatronallaw."

6T

The tribunal concluded that the documentary

evidence of claimants' knowledge was insufficient to establish claimants' knowledge of

66
ó7

Id., Interim Decision on Preliminary Jurisdictional Issues, !l 62.
Grand River Jurisdiction, supra note 11, at f 33.

the MSA and associated enforcement measures.6s But the tribunal found that claimants
shouldhave known. ""Constructive knowledge" ol a facl," the tribunal held, "is

imputed to [sic] person if by exercise of reasonable care or diligence, the person would
have known of that fact." 6e ln the facts of the case, the industry in question was "heavily

regulated and taxed"7o and "claimants could not have been unaware of the extensive
regulation and taxation."71 Citing to MTD,

Mffizini

and Feldman,zz lv'ri¡6 respect to the

burden on a reasonably prudent investor to inquire and inform itself of local law, the

tribunal concluded the claimants "should have known of the MSA and of the Escrow
Laws and other state actions taken prior to that date to implement the MSA."73

60.

Article 1116(2) has, as will be recalled, two, cumulative requirements:

knowledge of the alleged breach and knowledge that loss or damage is incurred. The
Grand Rit¡er fiibunal also found constructive knowledge of the loss requiremene "[T]o

the extent that these measures necessarily resulted in loss or damage to the Claimants
before March 12,2ÌÌ}1,,appropriate diligence would have disclosed that fact."7a The

tribunal found Mondea persuasive and relied on its tribunal's holding that "a Claimant
may know that it has suffered loss of damage even if the extent of quantification of the
loss or damage is still unclear."7s The tribunalls formulation is important:

d Id.
6e Id.
70 ld.
71 Id.
zz ld.
73 ld.
za Id.
75 Id.

f 57.
f 59.
I 62.
at f 63.
at \ 67.
al \ 77.
at \ 73.
at
at
at

at tl 78, ciËng, Mondeu, op. cit. at tf 87.
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Becoming subject to a clear and precisely quantified statutory obligation to place
funds in an unreachable escrow for 25 years, at the risk of serious additional civil
penalties and bans on future sales in case of non-compliance, is to incur loss or
damage as those terms are otdinarily understood. A party that becomes subject
to such an obligation, even if actual payment into escrow is not required until the
following spring, has incurred "loss or damage" for purposes of NAFTA Articles
111.6 and1117.ze

61.

Grand Riaer also considered and allowed

"properly presented claims

challenging important statutory provisions that were enacted within three years of the

filing of the claim and that allegedly caused significant injury, even if those provisions
are related to earlier events."77 Again it relied on Mondett and Feldmøn.

62.

Grønd Rioer provides a thoughtful and searching consideration of the

interpretation and application of Article

111,6(2).

Although it was not required to

consider the issue of what constitutes a "measure," for purposes of Article 111'6(2),

it

clearly distinguished between statutory and regulatory enactments, which constituted
the relevant measure from their implementation. Indeed, in the quoted sentence in the

preceding paragraph the tribunal speaks specifically of "claims challenging imPortant

statutory provisions." Grand Rioer is also consistent with prior jurisprudence with
respect to the requisite precision of the knowledge of loss due to the measure. An exact

quantification is not required. As applied to the case under discussion, Grønd Rittet/

holding would view Merrill & Ring

7ø

as

time-barred by operation of Article 111'6(2),

Id. atn 82.

n ld. atn 86.

44

s

63.

In Glømis Gold t¡. U.5., the tribunal's Procedural Order No. 2, addressed

the issue of a time bar when considering whether the arbitral proceedings should be

bifurcated. The tribunal provided that
[i]t is unclear from the pleadings of Claimant whether the three federal
actions to which Respondent directs its objections are asserted as NAFTA
claims in and of themselves or as supporting evidence of a later NAFTA
claim ... Without prejudice to that question, it is clear that Claimant relies
on the fanuary 17 , 200-1, Department of the Interior Record of Decision and
subsequent state and federal acts as a basis for its Chapter 11. claims. The
Tribunal notes that even if it were to find the three mentioned federal
actions to be time barred, such a finding does not eliminate the Article
1105 claim inasmuch as other federal actions are alleged by Claimant to be
a basis for its claim. The potential exclusion of certain events at the merits
stage to serve as independent bases of the claim will not in the
circumstances of this proceeding exclude the claim in its entirety.Ts
Unlike the facts of Glømis, the facts oÍ Merrill
application for "supporting evidence of

Merrill

I

a

I

Ring do not present a regulatory

later NAFTA claim." As provided earlier,

Ringbrings a claim relying solely on the application of a recurring regulatory

regime under Notice 102.

64.
UPS

In l-lnited Parcel

- a Delaware

Seraice of America, Inc.

corporatiory with

a

('UPS") a.

Canada,Ts, the

Canadian subsidiary, "UPS Canada"

claimant,

- claimed

that Canada violated Chapter 11 of NAFTA by its unlawful treatment of UPS and UPS
Canada relative to Canada Post the state-owned and -operated postal service. As here,
Canada pointed out that the claims (with one exception) were based on facts that the

claimant knew or should have known well before 19 April 1997,Ltle relevant date for

78
ze

Glamis Gold Ltd., v. the United States of America, Procedural Order No.2,May 3L,2Q05. atn'19-20.
United Parcel Service of America, Inc. v. Canada, Awafi'24May 2007 [hereinafter UPS Award].
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purposes of the Article 1116(2) limitations period.ao And, as here, the claimant argued

that "on-going conduct constitutes

a

new violation of NAFTA each day so that, for

purposes of the time bar, the three year period begins anew each day."fl

65.

The UPS tribunal started by acknowledging that "the measures that UPS

claims violate Canada's NAFTA obligations werc hrst implementedby Canada well
before April 1997 ."82 In the next six paragraphs, the tribunal summarized, without
comment, the submissions and arguments of the parties. Thery in one single, conclusory

pangraph, the tribunal adopted UPS' position and rejected Canada's arguments to the
contrary:
We agree with UPS that its claims are not time-barred. We put aside for
the moment the question of when it first had or should have had notice of
existence of conduct alleged to breach NAFTA obligations and of the
losses flowing from it. The generally applicable ground for our decision is that,
øs UPS argues, continuing courses of conduct constitute continuing breaches of
legøl obligøtions ønd renew the limitations peiod accordingly. This is true
generally in the law, and Canada has provided no special reason to adopt
a different rule here. The use of the term "first acquired" is not to the
conÍary, as that logically would mean that knowledge of the allegedly
offending conduct plus knowledge of loss triggers the time limitation
period, even if the investor later acquires further information confirming
the conduct or allowing more precise computation of loss. The Feldman
tribunal's conclusion on this score buttresses our own83

With the exception of the reference lo Feldman, this statement is unsupported by any
other reference or careful textual analysis of Article 111,6(2) or to doctrinal discussion of
the practice of extinctive prescription in public international law. It is unpersuasive in

many ways. Firs! it is clearly wrong on the specific language of Article 1116(2). The
eo

¡1
82
83

UPS Award
UPS Award

\n

27-22.

11 24.
22. (italics supplied)
UPS Award tl 28.

Id. at

f
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meaning of that provision could hardly be plainer: "An investor may not make a claim

if more than three years have elapsed from the date on which the investor first
acquired, or should have first acquired, knowledge of the alleged breach and

knowledge that the investor has incurred loss or damage." In this regard, the
penultimate sentence of the quoted paragraph is illogical. It is not clear why
confirmation of the alleged breach or the claimanf

s

ability to more precisely calculate

its damages should have any bearing on the limitations period. Indeed, it is wellestablished in NAFTA jurisprudence that a claimant need rof be able to calculate the
precise extent of its damages to initiate arbitration; it suffices that the investor know

that it has "incurred loss or damage."84

66.
speciølis

Second, and related to the firsÇ the tribunal overlooked the Íorce oÍ alex

which the state-pafties to NAFTA created. Third, even if one were to ignore the

lex speciølis and resort to general international law, the tribunal's view of a "continuing"

violation

as an exception to an express

period of repose is simply not, as it says, "true

generally in the law." The matter, as explained above,

"will depend,"

as

the

Commentary to the Articles on State Responsibility stress, both "on the primary
obligation and the circumstances of the given case."8s But above all, the most
astonishing thing here is the UPS fribunal's obliviousness to the specific terms of

NAFTA Articles 201, 1101 and

111,6(2).

e Grand River Jurisdictional Decision
8s

f

38;

s¿¿

¿lso

Mondev International, supra,

CRAWFoRD sr¿pra, at736.
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\

87

67.

The UPS tribunal subsequentþ dismissed Canada's reliance on "dicta" in

Mondea as support for the existence of a time bar in the present dispute:

The dicta that Canada points us to are neither dispositive of the contentions in
Mondeo nor on point for this decision. The dicta do not relate to a continuing
course of conduct that began before and extended past three years before a claim
was filed. In that instance, the state's action was completed and the information
about it known- including the fact that the investor would suffer loss from itbefore subsequent court action was complete. The fact that the exact magnitude
of the loss was not yet finally determined would not have been enough in that
tribunal's judgment to avoid the time bar if the time bar otherwise would have
applied. As it was, there was no time bar and no continuing course of conductnothing in short that would shed any light or have any precedential consequence
for disposition of the matte¡ before us.86

Bu!

as

noted above, the UPS tribunal did not consider important Mondea Ianguage on

the definifion of a "continuing violation." Relying on the ILC Articles on

Responsibility of States for Internationally Wrongful Acts, the Mondez tribunal had

provided that
there is a distinction between an act of a continuing character and an act, already
completed, which continues to cause loss or damage. tr4rhether the act which
constitutes the gist of the (alleged) reach has a continuing character depends both
on the facts and on the obligation said to have been breached. In that regard it is
convenient to deal initially with Mondev's claim under Article 1110 for
expropriation.sT
The UPS tribunal devoted one additional paragraph to the treatnent of Canada's

jurisdictional objections, which focused solely on the calculation of losses:
Although we find that there is no time bar to the claims, the limitation
period does have a particular application to a continuing course of
conduct. If a violation of NAFTA is established with respect to any
particular claim, any obligation associated with losses arising with respect
to that claim can be based only on losses incurred within three years of the
at UPS

Award' supra,I29.
v Mondev, supra, I 58.
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date when the claim was filed. A continuing course of conduct might
generate losses of a different dimension at different times. It is incumbent
upon claimants to establish the damages associated with asserted
breaches, and for continuing conduct that must include a showing of
damages not from the inception of the course of conduct but only from the
conduct occurring within the period allowed by article 111,6(2).88

According to the tribunal, in the case of "continuing courses of conduct" the three year
time limitation of Article 11L6(2) becomes relevant only at the moment of assessment of
damages. Despite the continuing nature of the breach, damages can only be claimed in
compliance with the three year period established under NAFTA.

68.

ln Merrill €t Ring the primary obligations at issue are not, as in the human

rights contex! fus

cogens

norms that apply erga omnes, but particular commercial

obligations established by NAFTA, which establishes a lex specialis that applies

as

between Mexico, Canada, and the United States in their mutual economic relations.

Furthermore, given the circumstances of this case-that is, a challenge to a regulation
that has been substantively unchanged for mo¡e than two decades during which time

it

was routinely applied to the claimant Merrill & Ring and the class to which ii b.lor,g,

-

it would be wholly inconsistent with the object and purpose of NAFTA to apply the
"continuing violation" exception. It would enable

a

foreign investor who has operated

in one of the States Parties for more than a centuty to challenge retrospectively

a

regime

to which it has been subject consistently for decades before NAFTA's entuy into force.

None of the States Parties wanted or expected NAFTA to authorize this sort of

aa

UPS Awatd, suprø, n 30
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challenge, which would have potentially catastrophic consequences for the stability and

predictability of the environment for foreign investrnent

69.

as

between the states parties.

In fact, Articles 111.6(2) and 1117(2) seek to avoid belated challenges to

measures that have long been enforced and relied upon by requiring that a "reasonably

prudent investor" make "reasonable inquiries about significant legal requirements

potentially impacting on [its] activities.

. . . This is

particularly the case in

a

field that the

prospective investors know from years of past personal experience to be highly

regulated . . . by state authorities."Ee Merrill & Ring has known that the timber industry

in Brifish Columbia is regulated by the federal government of Canada for more than

a

century, has been subject to regulation for more than sixty years, and has known and
been subject to the particular federal surplus rule it now challenges since 1986, that is,

for decades before it brought this arbitration. I believe that UPS erred in its application
of the "continuing violation" doctrine to Article 1116(2).It is not inapposite that

it

deviates from all the other decisions treating Article 111.6(2). Prior decisions are

certainly entitled to respectful consideration but NAFTA does not establish a system of
precedent

e0

and the Tribunal seized of the Merrill & Ring case therefore may -and, in

my judgmenÇ should

- revisit, with fresh eyes, an issue in UPS that is both scantily

reasoned and substantively doubfful.

VI. PRUDENTIAL CONSIDERATIONS

8e

Grand River Jurisdictional Decision

|l{

66.

e0

NAFTA arl. 1'136(I); see also Gtand. River Jurisdictional Decision 'lf 36 ("As NAFTA Article
makes clear, NAFTA arbitral awards do not constitute binding precedent.")
50

1136(1)

70.

There are good reasons for the frequent practice ofjudicial parsimony:

deciding cases on their facts. Even if one assumes thaf arguably, circumstances may
arise in which it would be appropriate to apply a continuing violations exception to

Articles 111.6(2) or 1117(2), the instant case can hardly be controversial. It should be
clear beyond doubt that no NAFTA claimant that has known about and been operating

under

a measure

comprised of a particular legal regime that predates NAFTA by

decades should be permitted to use the continuing violation exception to evade the

ordinary meaning of Article 1116(2). That object and purpose of NAFTA is emphatically
not to authorize Chapter

1.1

arbitral tribunals to engage in retrospective, plenary

appraisal of each state party's extant laws and regulations as o11994, when NAFTA
entered into force.

77.

Merrill & Ring seeks to use Article

111.6(2) as an

expedient occasion to

challenge a regulatory regime to which it has been subject for many years. If the

continuing violations exception to the explicit limitations period of NAFTA Article
11L6(2) applies in these circumstances such that Merrill & Ring's claim is not time-

barred, then it is difficult to see which laws and regulations of the States parties, if any,

would be safe from retrospective challenge.

VII. CONCLUSIONS
72.

For the reasons set forth below, I conclude that:

A.

As a general matter:

51

(Ð

"measure" is a defined term in NAFTA Article 201 and this definition
controls for Chapter

(iÐ

1.1.

A claim may be brought under NAFTA Chapter

11

when a " measrrte,"

taken by a State-Party, breaches one of the obligations of that State-party,

with respect to an investor or investment of another party.
(iiÐ

But a claim may not be brought if more than three years have elapsed

from the date on which

a

qualifying investor acquired or should have first

acquired knowledge of the alleged breach and the loss or damage

it

incurs.

(i")

Where the measure alleged to have caused the breach is a long-standing
and routinely applied regulatory regime and the investor had or should
have had knowledge both of the regime and the economic costs of its

routine application from prior applications, that investor may not evade
the three year limitation and challenge the lawfulness under NAFTA of
the regulatory regime by claiming that the "measure" is actualized or

materialized in each recurring, routine and proper øpplication of that
regulatory regime.
B.
(Ð

With specific reference to the instant case,

in accordance with NAFTA A¡ticles 201 and L101, the regulatory regime
expressed in Notice 102 is the subject of the complaint at issue in this case.

52

(iÐ

Notice 102 is a "measure" within the meaning of NAFTA Article 201;
specific and routine applications of the regulatory regime established

under Notice L02, are not"measutes".
(iiÐ

Merrill & Ring had acquired specific knowledge of the applications of the
regulatory regime and its economic costs to it through applications
occurring more than three years before it submitted its claim under

NAFTA.

(i")

in the circumstances, specific and routine applications of the relevant
measure, viz., the regulatory regime established under Notice 102, carurot
be used to prolong or circumvent the period of limitation established by

Article 1116 in order to challenge the compatibility of that regulatory
regime with other NAFTA obligations.

(")

consequently, the violations of NAFTA Chapter

11.,

which Merrill & Ring

alleges, are time-barred by operation of NAFTA Article 1116(2).

Respectfully submifted.

/r,À^l^4
W. Michael Reisman
New Haven, Connecticut

AprI22,2008
Subscribed and sworn to before me this 22"4 day of April, 2008.

Notary Public, Commission
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