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PART I - OVERVIEW AND STATEMENT OF FACTS 

Overview 

1. The applicant Mexico proposes that this Court grant leave to hear an appeal from a 

judgment of the Court of Appeal for Ontario upholding a damages finding made by an expert 

arbitral tribunal appointed pursuant to Chapter 11 of the North American Free Trade Agreement 

(the "NAFTA"). 

2. The tribunal's damages finding, which reduced the claimed damages of Cargill, 

Incorporated (the "respondent" or "Cargill") from $124 million to $77.3 million, was a 

unanimous finding made following an arbitration that lasted over five years, involving 

comprehensive written and oral submissions on all issues, thousands of exhibits, numerous 

witness statements and expert reports, and viva voce witness and expert testimony. That 

damages finding was upheld by both Madam Justice Low of the Ontario Superior Court of 

Justice and by a unanimous panel ofthe Court of Appeal, each of which held that it was a finding 

of fact made within the tribunal's jurisdiction. 

3. Mexico's application does not take issue with the standard of review - correctness-

applied by the Court of Appeal to determine whether this was a finding of fact made within the 

tribunal's jurisdiction. Nor does it question the settled NAFTA jurisdictional requirement -

applied by the tribunal and the courts below, and agreed to by the parties - that an investor such 

as Cargill is entitled to be compensated only for "loss or damage by reason of, or arising out of' 

a breach of a NAFTA Chapter 11 obligation, i.e. that damages must be suffered by Cargill in its 

capacity as an investor with an investment in Mexico. 

4. Instead, Mexico's complaint is about the application of the standard of review and the 

NAFTA jurisdictional requirement to the facts found by the tribunal. A question relating to the 

application of unchallenged legal standards to factual findings is not a question of national 

importance that merits this Court's review. 

5. Mexico attempts to characterize this case as raising two issues of national importance, but 

these issues do not in fact arise in this case. 
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6. The fIrst alleged question of national importance is whether the NAFTA Parties "owe any 

obligations under NAFTA Chapter Eleven to a producer or investor in its home State, as opposed 

to an investor in the territory of the host State". But neither the tribunal nor the courts below 

made any fInding that Mexico owed obligations to Cargill as a producer or investor in the United 

States. What the tribunal found, and the courts held it had jurisdiction to determine, was that 

Cargill was entitled to be compensated for all the net revenues that its Mexican investment 

would have earned in Mexico if not for the measures that Mexico adopted in violation of NAFTA 

Chapter 11 - and that the high fructose com syrup ("HFCS") that Cargill would have supplied to 

its Mexican investment but for the NAFTA violations was properly included in the calculation of 

those lost profIts. The tribunal held that Cargill's "up-stream" losses were an "inextricable part 

of Cargill's investment" - a fInding of causation related specifIcally to the facts of this case that 

does not give rise to an issue of national importance. 

7. The second question identifIed by Mexico relates to the provisions of Article 31(3)(a) and 

(b) of the Vienna Convention on the Law o/Treaties, which provide that in the interpretation of a 

treaty, there should be "taken into account, together with the context" any "subsequent 

agreement between the parties regarding the interpretation of the treaty or the application of its 

provisions" and "any subsequent practice in the application of the treaty which establishes the 

agreement ofthe parties regarding its interpretation". Mexico asserts that all three NAFTA 

Parties took a common position before the Court of Appeal which should have been 

determinative of the appeal. 

8. However, as the Court of Appeal found, the only common position adopted by the three 

NAFTA Parties is that, as the United States stated at paragraph 19 of its factum, damages under 

NAFTA Article 1116 are "limited to loss or damage suffered by the claimant in its capacity as 

investor" - a position with which the respondent wholly agrees. Mexico's real complaint in this 

case is not that the tribunal and courts failed to adopt that position, but that the tribunal failed to 

properly apply it to the facts of this case - an issue that does not implicate the Vienna Convention 

and is not an issue of national importance. 

9. Mexico's application should be dismissed with costs. 
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Cargill's HFCS Business in Mexico 

10. Cargill is a privately-held agricultural products company headquartered in Wayzata, 

Minnesota that produces, among other products, HFCS, a com-based substitute for cane sugar 

used to sweeten soft drinks and other food products. 1 Cargill wholly owns a Mexican 

subsidiary, Cargill de Mexico, which markets and distributes HFCS to Mexican customers. 

Cargill de Mexico is headquartered in Mexico City, operates in ten Mexican states and has over 

1,000 employees? Mexico is the second largest per capita consumer of soft drinks in the world.3 

11. On January 1, 1994, the NAFTA came into effect, providing, among other things, for the 

phased elimination of barriers on the trade of sweeteners such as HFCS between Mexico and the 

United States.4 In 1996, Coca-Cola-Mexico began using a mix ofHFCS and sugar in its soft 

drinks, triggering a widespread conversion to HFCS on the part of Mexican soft drink bottlers.5 

12. Cargill responded to these developments by expanding both its HFCS production 

capacity and Cargill de Mexico's HFCS distribution network. It significantly expanded its 

supply ofHFCS capacity and built new distribution facilities in Tula in the state of Hidalgo, 

Mexico and in McAllen, Texas, near the Mexican border.6 It determined that optimal efficiency 

would be achieved by manufacturing the HFCS in its US plants and shipping the HFCS to 

Cargill de Mexico for sale and distribution to Mexican beverage producers: That approach was 

consistent with Cargill's general business strategy of building high-scale capacity at the source 

of the raw material (in this case yellow com) and building distribution terminals near its 

customers. 7 

I Award, para. 53, Application Record, Vol. I, Tab Dl, p. 26 

2 Award, para. 7, Application Record, Vol. I, Tab D 1, p. 16 

3 Award, para. 62, Application Record, Vol. I, Tab Dl, p. 28 

4 Award, paras. 48, 71, Application Record, Vol. I, Tab Dl, pp. 25,30 

5 Award, para. 80, Application Record, Vol. I, Tab Dl, p. 32 

6 Award, paras. 75, 77-79, Application Record, Vol. I, Tab Dl, pp. 31-32 

7 Award, para. 76, Application Record, Vol. I, Tab Dl, p. 31 
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13. Cargill de Mexico's HFCS sales increased 806% in 1996 over 1995 and another 203% in 

1997. Cargill de Mexico's share ofHFCS sales in Mexico grew from 3.56% in 1995 to 24.84% 

in 1997.8 

Mexico's Anti-HFCS Measures 

14. Starting in 1997, in order to protect its sugar industry in the face of this conversion to 

HFCS, Mexico enacted three kinds of trade barriers: 

(a) punitive anti-dumping duties on HFCS imported from the United States, imposed 

in late 1997, subsequently declared unlawful by WTO and NAFTA trade panels. 

and revoked by Mexico in Spring 2002; 

(b) a 20% tax on soft drinks and certain other products containing any sweetener 

other than cane sugar -- imposed by Mexico in January 2002 just before revoking 

its anti-dumping duties --which was also declared unlawful by a WTO trade 

panel; and 

(c) a new pennit requirement for HFCS imports from the United States, adopted by 

Mexico in January 2002.9 

15. Upon the enactment of these measures, Mexican beverage producers immediately 

canceled their HFCS orders and switched back to cane sugar, destroying the Mexican HFCS 

market. Cargill de Mexico could no longer sell HFCS, forcing it to close its distribution centres 

in Tula, Mexico and McAllen, Texas. 10 

Cargill's NAFTA Arbitral Claim 

16. In September 2004, Cargill initiated an arbitral claim under Chapter 11 of the NAFTA . 

Cargill claimed that Mexico's tax and import permit requirements breached NAFTA Articles 

1102,1103,1105,1106, and 1110.11 

8 Award, para. 80, Application Record, Vol. I, Tab Dl, p. 32 

9 Award, para. 101-103,105-115 and 117-120, Application Record, Vol. I, Tab Dl, pp. 38-43 

10 Award, paras. 107-108, 122, Application Record, Vol. I, Tab Dl, pp. 39-40,43; Reasons for Judgment of the 
Ontario Superior Court of Justice by Madam Justice Low, para. 39, Application Record, Vol. I, Tab D2, pp. 182-183 
("Reasons of the Superior Court of Justice") 

II NAFTA, Articles 1102, 1103, 1105, 1106, 1110, Applicant's Book of Authorities, Tab 9 
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17. The arbitration was conducted pursuant to the Additional Facility Rules of the 

International Centre for the Settlement of Investment Disputes ("ICSID"). Although the 

arbitration hearing ultimately took place at the ICSID facilities in Washington, D.C., the parties 

agreed that the formal place of arbitration would be Toronto. 

18. The parties selected a distinguished tribunal ofthree experts to conduct the arbitration. 

Mexico's appointed arbitrator was Donald McRae, the Hyman Soloway Professor of Business 

and Trade Law at the University of Ottawa and Editor-in-Chief of the Canadian Yearbook of 

International Law. Cargill's appointed arbitrator was David Caron, the C. William Maxeiner 

Distinguished Professor of Law at the University of California Berkeley School of Law and 

Vice-President of the American Society ofInternational Law. The tribunal was chaired by 

Michael Pryles, then President of the Australian Centre for International Commercial Arbitration 

and now Chairman of the Singapore International Arbitration Centre. 12 

19. In accordance with the applicable ICSID procedure, the parties filed extensive briefs, 

documentary evidence and witness statements. Cargill filed its Memorial on December 22, 2006 

together with three fact witness statements, two expert reports, exhibits and legal authorities. 

Mexico filed its Counter Memorial on May 2,2007, together with four fact witness statements, 

one expert report, exhibits and legal authorities. Cargill submitted its Reply Memorial on July 2, 

2007, together with four rebuttal fact witness statements, an expert rebuttal report, exhibits and 

legal authorities. Mexico submitted its Rejoinder Memorial on August 20,2007, together with 

three rebuttal fact witness statements, a rebuttal expert report, exhibits and legal authorities. 13 

20. The tribunal held its hearing on jurisdiction and merits over five days from October 1 to 

5,2007. The tribunal heard evidence from 10 witnesses. Following the hearing, the tribunal 

received additional written submissions from both parties. The tribunal issued its 161 page 

Award in September 2009, after almost two years of deliberations following the hearing. As 

described below, the tribunal unanimously ruled that Mexico had breached three provisions of 

the NAFTA treaty and awarded Cargill US $77,329,240 in damages plus interest and costs. 14 

12 Biographies of the Tribunal Members, Tab 2A 

13 Award, paras. 27-32, Application Record, Vol. I, Tab Dl, pp. 22-23 

14 Award, paras. 39-51, Application Record, Vol. I, Tab Dl, pp. 24-26 



6 - 6 -

Tribunal's Conclusions on Jurisdiction 

21. At the arbitration, Mexico raised a number of objections relating to the jurisdiction of the 

tribunal to deal with the claims made by Cargill. One ofthese objections, which Mexico 

reiterated in the court proceedings below, was that Cargill sought "damages sustained by its 

operations in the United States and not for operations relating to an investment in Mexico."ls 

22. The tribunal concluded that this objection was not jurisdictional, but was instead a merits 

issue related to the interpretation and application ofthe NAFTA's damages provisions. The 

tribunal stated at paragraph 154 of the Award: 

It is not in dispute that there is an investment in Mexico in the form 
of Cargill de Mexico. As the Tribunal holds there to be a violation 
ofNAFTA Chapter 11 provisions by a measure relating to that 
investment and Claimant as an investor, Claimant is entitled to 
claim for the loss or damage incurred 'by reason of, or arising out 
of, that breach.' Whether such damages encompass losses to 
Cargill within its business operations in the United States is a 
question of interpretation of these damages provisions and is not 
essentially a jurisdictional question. 16 

23. The tribunal then explained in detail why Cargill's claims satisfied each jurisdictional 

requirement of Chapter 11. 

24. The tribunal first addressed the requirements of NAFTA Article 1101, which defines the 

scope of Chapter 11. The tribunal found that Article 1101 (1) was satisfied because Cargill's 

claims challenged measures adopted or maintained by Mexico that related to Cargill (an investor 

of another NAFTA Party) and Cargill's investment in the territory of Mexico, namely Cargill de 

Mexico. 17 

25. The tribunal next found that Cargill satisfied the jurisdictional requirements of NAFTA 

Articles 1116 and 1117. Article 1116 authorizes claims brought by "an investor of a Party on its 

own behalf', and Article 1117 authorizes claims brought by "an investor of a Party on behalf of 

an enterprise." In each case the claim must allege "loss or damage by reason of, or arising out 

15 Award, para. 142, Application Record, Vol. I, Tab Dl, p. 50 

16 Award, para. 154, Application Record, Vol. I, Tab Dl, p. 55 

17 Award, paras. 162-180, Application Record, Vol. I, Tab Dl, pp. 56-62 
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of," a breach of a NAFTA obligation by the host country. The tribunal recognized that Cargill 

brought its claims under both Articles 1116 and 1117, the requirements of which were satisfied 

because Cargill was an investor of a Party and Cargill de Mexico was its enterprise, and that 

Cargill claimed losses due to Mexico's alleged breaches ofthe NAFTA. 18 

26. Having determined that all NAFTA jurisdictional requirements were satisfied, the tribunal 

concluded it had jurisdiction to hear the dispute. 19 

Tribunal's Findings on Merits 

27. On the merits, the tribunal found that Mexico's tax and permit measures violated NAFTA 

Articles 1102, 1105, and 1106 and caused substantial harm to Cargill's investment in the 

Mexican market.2o 

28. First, the tribunal determined that Mexico's measures violated NAFTA Article 1102, 

which requires that every NAFTA Party accord to investors of another Party "treatment no less 

favorable than that it accords, in like circumstances, to its own investors with respect to ... 

investments.,,21 The tribunal found that, by adopting the tax and the import permit requirements, 

Mexico had accorded less favorable treatment to Cargill and Cargill de Mexico than to Mexico's 

domestic suppliers of cane sugar, with which they were in like circumstances.22 

29. Second, the tribunal held that Mexico's import permit requirement violated NAFTA 

Article 1105, which requires "fair and equitable treatment" of investments of investors of other 

NAFTA Parties?3 The tribunal found that "the import permit was put into effect by Mexico with 

the express intention of damaging Claimant's HFCS investment to the greatest extent possible," 

its "sole effect was to virtually remove Claimant from the Mexican HFCS market," and it "all 

but annihilated a series of investments for the time that the permit requirement was in place." 

18 Award, paras. 181-182, Application Record, Vol. I, Tab D1, p. 62 

19 Award, para. 184, Application Record, Vol. I, Tab Dl, p. 63 

20 NAFTA, Articles 1102, 1105, and 1106, Applicant's Book of Authorities, Tab 9 

21 NAFTA, Article 1102, Applicant's Book of Authorities, Tab 9 

22 Award, paras. 185-223, Application Record, Vol. I, Tab D1, pp. 63-73 

23 NAFTA, Article 1105, Applicant's Book of Authorities, Tab 9 
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The tribunal concluded that Mexico's anti-HFCS campaign had "surpasse[d] the standard of 

gross misconduct and [was] more akin to an action in bad faith.,,24 

30. Third, the tribunal ruled that the tax violated NAFTA Article 11 06(3)(b), which bars a 

NAFTA Party from conditioning receipt of an advantage in connection with an investment on the 

use of domestically-produced goods. The tribunal found that the tax violated that provision by 

conditioning "a tax advantage on the use of domestically produced cane sugar for the very 

purpose of affecting the sale ofHFCS.,,25 

31. The tribunal rejected two of Cargill's claims, finding no violation of NAFTA Articles 

1103 and 111 0?6 It also rejected Mexico's contention that its tax and permit requirements could 

not be deemed wrongful because they were legitimate countermeasures in response to sugar 

import restrictions by the United States.27 

Tribunal's Findings on Damages 

32; Having addressed jurisdiction and liability, the tribunal proceeded to a detailed and 

extensive calculation of damages. The tribunal adopted a model proposed by Brent Kaczmarek, 

Cargill's damages expert from N avigant Consulting, which calculated damages as the lost cash 

flows from Cargill de Mexico's lost HFCS sales, rather than basing damages on the amount 

invested by Cargill, which had been proposed by Mexico's expert. Cargill did not seek damages 

based on the substantial harm caused by Mexico's NAFTA violations to Cargill's US plants or 

other impacts in the US. As Kaczmarek explained: "We have limited our calculation to the 

losses suffered by Cargill and CdM in the Mexican HFCS market, thus not incorporating losses 

Cargill sustained in the US due to a glut ofHFCS supply. As a result, our damages analysis is 

limited to the Mexican market.,,28 

24 Award, paras. 298-305, 550, Application Record, Vol. I, Tab D1, pp. 97-99, 172 

25 Award, para. 319, Application Record, Vol. I, Tab D1, p. 103 

26 Award, paras. 234,378, Application Record, Vol. I, Tab D1, pp. 76,121; NAFTA, Articles 1103, 1110, 
Applicant's Book of Authorities, Tab 9 

27 Award, paras. 420-430, Application Record, Vol. I, Tab DI, pp. 135-138 

28 Award, paras. 444-448, Application Record, Vol. I, Tab Dl, pp. 143-144; Expert Rebuttal Report of Brant 
Kaczmarek dated 30 July 2007, para. 69, Tab 2B 
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33. The parties disputed whether the calculation of Cargill de Mexico's lost cash flows 

should be based on a "but for" scenario that removed the impact of the anti-dumping duties from 

1998 to 2002 (as advocated by Cargill) or instead one that began in 2002 with an HFCS market 

that had been significantly reduced by Mexico's anti-dumping duties over the prior four years (as 

advocated by Mexico). The tribunal agreed with Mexico. Because Navigant had prepared lost 

cash flow models for both scenarios, the tribunal adopted N avigant' s alternative lost cash flows 

model, which measured lost cash flows beginning in June 2002, did not correct for the effect of 

the anti-dumping duties, and calculated damages to be $100 million?9 

34. The tribunal then analyzed the proper measure of damages and the compensable period of 

loss, as well as the projected size of the Mexican HFCS market, Cargill's projected market share, 

and the price of HFCS in Mexico over that period. The tribunal modified three key variables in 

Navigant's alternative model-the HFCS adoption rate, Cargill's market share, and the Mexican 

HFCS price-reducing the calculated damages by 23% to $77,329,240.30 

35. For the purposes of presenting the lost cash flow according to the actual economic model 

established by Cargill to sell HFCS in Mexico, Cargill's damages expert allocated the lost cash 

flow 53.23% to Cargill and 46.77% to Cargill de Mexico based on the estimated HFCS transfer 

price. This allocation between what the tribunal called "up-stream losses" and "down-stream 

losses" played no role in the tribunal's determination of the total damages suffered by Cargill 

due to lost cash flows in Mexico from CdM's lost HFCS sales.31 

36. The tribunal rejected Mexico's contention that Cargill was not entitled to any damages 

associated with its lost HFCS transfers to Cargill de Mexico because its production facilities 

were located in the United States. Based on "the particular facts of this case," the tribunal found 

that the profits generated by Cargill's HFCS sales to Cargill de Mexico for the latter's marketing, _ 

distribution and re-sale in Mexico "were so associated with the claimed investment, CdM, as to 

be compensable under the NAFTA." The tribunal explained: 

Cargill's investment in Mexico involved importing HFCS and then 
selling it to domestic users, principally the soft drink industry. 

29 Award, paras. 462-465, Application Record, Vol. I, Tab Dl, p. 148 

30 Award, paras. 466-540, Application Record, Vol. I, Tab Dl, pp. 149-170 

31 Award, paras. 515-516, Application Record, Vol. I, Tab Dl, p. 163 
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Thus, supplying HFCS to Cargill de Mexico was an inextricable 
part of Cargill's investment. 32 

37. It followed that: 

losses resulting from the inability of Cargill to supply its 
investment Cargill de Mexico with HFCS are just as much losses 
to Cargill in respect of its investment in Mexico as losses resulting 
from the inability of Cargill de Mexico to sell HFCS in Mexico.33 

38. The tribunal therefore concluded that Cargill should be compensated for its net lost 

profits as determined for both Cargill de Mexico's lost sales to the Mexican market (down

stream losses), and Cargill's lost sales to Cargill de Mexico (up-stream 10sses).34 

39. Finally, the tribunal awarded Cargill interest and costS.35 

40. The tribunal distinguished the facts in this case from the facts in another arbitral case 

brought by Archer Daniels Midland ("ADM") and Tate & Lyle in respect of the same Mexican 

anti-HFCS measures.36 In that other case, a tribunal had awarded damages that excluded losses 

resulting from lost cross-border HFCS sales. When the ADM decision was issued, the tribunal 

asked Cargill and Mexico for submissions on its implications. After considering those 

submissions, the tribunal held that the ADM case was distinguishable on its facts. The tribunal 

explained that, whereas ADM and Tate & Lyle created a Mexican joint venture (ALMEX) to 

produce HFCS in Mexico, Cargill de Mexico "was not a producer ofHFCS and its HFCS 

business therefore depended on the HFCS sold to it by its parent". Thus, Cargill's investment in 

Mexico was an HFCS distribution business for which imported HFCS was an essential input, 

unlike ALMEX, an HFCS manufacturing business that produced its own HFCS in Mexico.37 

32 Award, para. 523, Application Record, Vol. I, Tab Dl, p. 165 

33 Award, para. 523, Application Record, Vol. I, Tab D 1, p. 165 

34 Award, para. 526, Application Record, Vol. I, Tab Dl, p. 166 

35 Award, paras. 541-547, Application Record, Vol. I, Tab D 1, pp. 170-172 

36 Archer Daniels Midland Co. and Tate & Lyle Ingredients Americas, Inc. v. The United Mexican States, Award (21 
Nov. 2007), ICSID Case No. ARB(AF)/04/05, Applicant's Book of Authorities, Tab 1 

37 Award, para. 524, Application Record, Vol. I, Tab D1, p. 165. The tribunal did not receive a copy of the public 
version of the CPI award in time to address it. Award, para. 380 n. 102, Application Record, Vol. I, Tab D1, p. 122. 
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Madam Justice Low's decision 

41. On November 25,2009, Mexico filed an application with the Superior Court seeking to 

set aside the Award on two main grounds: (1) that the tribunal had exceeded its jurisdiction when 

it calculated the damages suffered by Cargill in relation to its investment in Mexico to include 

losses suffered by Cargill in the United States as supplier and exporter to its Mexican 

investment; and (2) that the tribunal had exceeded its jurisdiction by failing to properly 

distinguish between Cargill as an "investor" and Cargill's "investment" in its finding that 

Mexico's import permit requirement breached NAFTA Article 1105.38 

42. Madam Justice Low dismissed Mexico's application. With respect to the first ground 

raised by Mexico, she held that the tribunal had correctly found that it had jurisdiction to 

determine what the investment comprises and what damages are sufficiently proximate for 

recovery, and had gone on to properly make that determination as part of its factual findings. 

With respect to the second ground, she held that the tribunal did not exceed its jurisdiction in its 

findings respecting NAFTA Article 1105.39 

Court of Appeal Decision 

43. Mexico appealed to the Court of Appeal for Ontario on two main grounds: (1) that 

Madam Justice Low had wrongly applied a standard of reasonableness rather than correctness in 

reviewing the tribunal's decision; and (2) that she had erred in applying the standard of review to 

the facts of the case, in particular in failing to find that the tribunal had wrongfully awarded 

damages to Cargill in its capacity as a producer rather than an investor. 

44. The Court of Appeal dismissed Mexico's appeal. 

45. Madam Justice Feldman, writing for a unanimous panel, held that the appropriate 

standard of review for the court to apply is correctness, in the sense that the tribunal had to be 

correct in its determination that it had the jurisdiction to make the decision it made. She 

emphasized, however, that the fact that the standard of review on jurisdictional questions is 

38 Notice of Application dated November 25,2009, Tab 2C 

39 Reasons of the Superior Court ofJustice, paras. 67, 68, 74-79, Application Record, Vol. I, Tab D2, pp. 192, 193-
194 
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correctness does not give the courts a broad scope for intervention and that courts are expected to 

intervene "only in rare circumstances where there is a true question ofjurisdiction".4o 

46. With respect to the application of the standard of review, Madam Justice Feldman found 

that the tribunal correctly identified the jurisdictional limits on its ability to award damages and 

sought to determine Cargill's losses as an investor "by reason of or arising out of' Mexico's 

breaches ofthe NAFTA. She explained that the tribunal went on to make findings of fact to 

determine which of the claimed damages fell within the defined criteria, ruling that this was a 

decision for the tribunal to make, which a court may not set aside if it was reasonable.41 

47. Madam Justice Feldman also dealt with an argument put forward by Mexico and Canada 

that the NAFTA Parties, in various submissions to arbitral tribunals, had adopted an agreement or 

subsequent practice under the terms of the Article 31 (1 )(3) (a) and (b) of the Vienna 

Convention42 that essentially precluded the tribunal from awarding "upstream" damages in this 

case. She explained that ifthe three NAFTA Parties had adopted a clear, well-understood, agreed 

common position that prohibited the award of any losses suffered by an investor in its home 

business operation, even if caused by the breach, it would be an error of jurisdiction for the 

tribunal to fail to give effect to that interpretation. However, she held that in this case the 

common position was simply that damages must relate to the investment and to the investor as an 

investor, an interpretation that "was understood and implemented by the Cargill tribunal, based 

on its findings of the nature ofthe losses in this case".43 

PART II - QUESTIONS IN ISSUE 

48. The sole issue is whether this case raises issues of national importance such that this 

Court should grant Mexico's application for leave to appeal. 

49. In attempting to characterize the case as one of national importance, Mexico states that 

the case raises the following two questions: 

40 Reasons for Judgment of the Court of Appeal for Ontario by the Honourable Madam Justice Feldman, para. 44, 
Application Record, Vol. II, Tab D4, p. 219 ("Reasons of the Court of Appeal") 

41 Reasons of the Court of Appeal, paras. 70-74, Application Record, Vol. II, Tab D4, pp. 228-230 

42 Vienna Convention, art. 31(3)(a), (b), Applicant's Book of Authorities, Tab 10 

43 Reasons of the Court of Appeal, paras. 83 and 84, Application Record, Vol. II, Tab D4, p. 234 
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(a) Do the NAFTA Parties owe any obligations under NAFTA Chapter 11 to a 

producer or investor in its home state, as opposed to an investor in the territory of 

the host state, the breach of which may give rise to compensable damages? 

(b) With respect to the Vienna Convention: 

(i) Do Articles 31 (3)( a) or 31 (3)(b) of the Vienna Convention require a court 

sitting in review of an international arbitral award to abide by the common 

agreement or practice of the treaty parties as expressed in submissions 

made to the court at the time of the review? 

(ii) What is the standard against which an alleged agreement or practice of the 

treaty parties must be assessed, for the purposes of Articles 31(3)(a) and 

31(3)(b) of the Vienna Convention? 

50. However, this is a mischaracterization ofthe true nature ofthis case. As described 

below, none of these questions is really at issue or disputed in this case. 

PART III - ARGUMENT 

Issues Identified by Mexico Do Not Arise in this Case 

51. The two issues identified by Mexico as being of national importance do not in fact arise 

in this case. 

52. With respect to the first issue, neither the tribunal nor the courts below made any finding 

that Mexico owed obligations to Cargill as a producer or investor in the United States. What the 

tribunal found, and the courts held it had jurisdiction to determine, was that Cargill was entitled 

to be compensated for all the net revenues that its Mexican investment would have earned in 

Mexico if not for the measures that Mexico adopted in violation of Chapter 11 of NAFTA - and 

that the calculation ofthose lost profits properly included the HFCS that Cargill would have 

supplied to its Mexican investment but for the NAFTA violations. The tribunal held that these 

"upstream" losses were an "inextricable part of Cargill's investment" - a finding of causation 

related specifically to the facts ofthis case. 
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53. Before the tribunal, Mexico argued that Cargill's lost profits on the product it would have 

sold to Cargill de Mexico did not relate to Cargill's investment, and instead were losses incurred 

by Cargill in its capacity as a producer. The tribunal considered and rejected that argument, 

finding as a fact that the production ofHFCS in Cargill's U.S. facilities, its transfer to Cargill de 

Mexico, and its distribution by Cargill de Mexico were integrated activities and that losses 

arising from these activities, even if they were notionally "allocated" to Cargill, resulted from the 

impact of Mexico's NAFTA breaches on Cargill's investment in Mexico and thus were 

compensable under the NAFTA. 

54. Mexico asked Madam Justice Low and then the Court of Appeal to set aside this finding, 

but both courts properly held that this was a factual finding within the tribunal's jurisdiction to 

make. 

55. As Madam Justice Low stated: 

The tribunal viewed the investment in the instant case as 
comprising importation ofHFCS into Mexico and selling it to 
domestic users. One segment of the business, the making of 
product, was accomplished in the U.S. in Cargill's plants and the 
other segment of the business, distribution of the product, was 
accomplished in Mexico by the subsidiary out of the facility at 
Tula. The tribunal found, as a fact, that the investment included 
everything that it took to achieve the result of obtaining a 
significant share ofthe Mexican market in HFCS. That there was 
integration, with the investment CdM being a wholly owned 
subsidiary and a part of Cargill's international operation was likely 
a significant factor in that finding. It is not within the jurisdiction 
of this court to review the tribunal's factual findings. 44 

56. Madam Justice Feldman stated for the Court of Appeal: 

Clearly there is an argument as to whether lost capacity in Cargill's 
U.S. plants constitutes damages by reason of, or arising out of, 
Mexico's breaches to the extent that those breaches affected CdM. 
However, this is a quintessential question for the expertise of the 
tribunal, rather than an issue of jurisdiction. Had there been 
language in the Chapter 11 provisions that prohibited awarding any 
damages that were suffered by the investor in its home business 
operation, even if those damages related to and were integrated 

44 Reasons of the Superior Court of Justice, para. 63, Application Record, Vol. I, Tab D2, pp. 191 
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with the Mexican investment, that would have been a jurisdictional 
limitation that would have precluded the arbitration panel from 
awarding such damages, even ifin its view, they otherwise flowed 
from the breaches. But there is not such limiting language.45 

57. In rejecting Mexico's argument, the tribunal was well aware that Cargill was entitled to 

damages incurred only in its capacity as an investor, and not a producer or exporter. For 

example, at paragraph 515 of the Award, the tribunal noted that Cargill was not claiming for any 

lost direct sales from Cargill to Mexican customers, only for damages suffered by Cargill that 

arose from Mexico's treatment of its investment Cargill de Mexico. Nor did Cargill claim for 

damages arising from its investment in its U.S. plants that was affected by the Mexican measures 

or from price declines due to the over-supply of HFCS after the Mexican market collapsed. The 

tribunal noted at paragraph 196 of the Award that, although the impugned tax had an impact on 

Cargill as a producer of HFCS in the United States and an exporter of HFCS to Mexico, "that 

effect is not something that can be the subject of a NAFTA Chapter 11 claim." Instead, the 

tribunal was careful to award damages to Cargill only for the harm it suffered as investor in 

Mexico.46 

58. This is not a case in which the tribunal and courts have extended the scope of the Chapter 

11 damages provision to include damages suffered by Cargill in its capacity as a producer. The 

tribunal understood and implemented the requirement that Cargill be awarded only those 

damages suffered in its capacity as an investor. Mexico's complaint is with the tribunal's factual 

finding that Cargill's allocated "upstream losses" were inextricably tied to its investment in 

Cargill de Mexico and therefore compensable. That is a finding of fact made by an expert 

tribunal acting within its jurisdiction, which does not give rise to issues of national importance. 

59. With respect to the second issue - the Vienna Convention argument - there is no basis 

for applying the "subsequent agreement" and "subsequent practice" provisions of the Vienna 

Convention to the facts of this case. The Court of Appeal agreed with Mexico that if the three 

NAFTA Parties had adopted a clear, well-understood, agreed common position that prohibited the 

award of any losses suffered by an investor in its home business operation, even caused by the 

45 Reasons of the Court of Appeal, para. 72, Application Record, Vol. II, Tab D4, pp. 229 

46 Award, paras. 196,515, Application Record, Vol. I, Tab D1, pp. 66, 163 
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breach, it would be an error of jurisdiction for the tribunal to fail to give effect to that 

interpretation. However, the Court of Appeal found, after reviewing the various submissions of 

the parties, that there was no evidence that the NAFTA Parties had adopted a common position 

that had this effect. 

60. Instead, the only common position that the NAFTA parties have adopted in their 

submissions to NAFTA tribunals and courts is - as the United States describes it at paragraph 19 

of its Court of Appeal factum - that recovery "is limited to loss or damage suffered by the 

claimant in its capacity as investor".47 As the Court of Appeal held, the tribunal was well aware 

that Cargill was entitled to damages incurred only in its capacity as an investor, not as a producer 

or exporter, and proceeded on that basis in making its factual findings as to the amount of 

damages to be awarded to Cargill. 

61. This is simply not a case in which the tribunal or the courts have failed to comply with a 

common position adopted by the NAFTA Parties and in which the questions raised by Mexico 

respecting the Vienna Convention arise. 

62. Finally, NAFTA Article 2001 establishes a Free Trade Commission, composed of the 

NAFTA Parties, that is specifically authorized to resolve disputes that may arise regarding the 

NAFTA's interpretation and application.48 Article 2001 has been previously relied on by the 

NAFTA Parties to issue an interpretation respecting a provision in NAFTA Chapter 11.49 If 

Mexico or any of the other NAFTA Parties is concerned about an interpretation of the NAFTA 

adopted by a NAFTA tribunal, it should use this mechanism to ensure that future tribunals do not 

interpret the NAFTA in this way, rather than seeking to enlist this Court for that purpose. 

Alleged "Consequences" of Tribunal and Court Decisions are Unrealistic and 
Unsubstantiated 

63. Mexico at paragraphs 30 to 34 of its memorandum of fact and law raises a number of in 

terrorem arguments about consequences that will allegedly result ifleave is not granted and the 

Court of Appeal decision is allowed to stand. These arguments are wholly unsubstantiated. 

47 Factum of the United States of America (31 January 2011), para. 19, Application Record, Vol. II, Tab F-B, p. 317 

48 NAFTA Article 2001 

49 NAFTA Free Trade Commission, Notes of Interpretation on Access to Documents and Minimum Standard of 
Treatment in Accordance with International Law (July 31 , 2001) 
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64. At paragraph 31, Mexico submits that "the logical consequence of the approaches taken 

by the tribunal and the Court of Appeal is that there will be less investment from abroad, with 

foreign investors relying upon the new obligations found to be owed to them in their home 

States, as long as they establish a toehold in one ofthe other NAFTA Parties sufficient to engage 

Chapter Eleven." The suggestion that the tribunal and court decisions in this case will result in 

less foreign investment in NAFTA countries is fanciful. It appears to be based on the wholly 

unrealistic assumption that businesses will make investment decisions based on the results in 

cases such as this, and is unsupported by any affidavit or other evidence. 

65. At paragraph 32, Mexico argues that the precedent in this case will be invoked by 

bilateral investment treaty claimants throughout the world, and increase the exposure of Canada 

and other states to claims they did not contemplate they entered into these treaties. Once again, 

this is an unsubstantiated assertion. This is not a case in which the tribunal and courts have 

extended the scope of the treaty obligations to include claims not contemplated by the drafters. 

It is simply a case where Mexico disagrees with the tribunal's findings as to the amount of 

damages suffered by Cargill in its capacity as an investor. 

66. At paragraph 33, Mexico argues that the Court of Appeal's approach to the Vienna 

Convention "creates ambiguities regarding the manner in which Canadian courts will interpret 

and apply treaties ... and implicates Canada's national interests, as well as its international 

obligations to its treaty partners". But the Court of Appeal said nothing about the Vienna 

Convention that was in anyway ambiguous or deleterious to Canada's interests or international 

obligations. The only determination the Court made, as described at paragraphs 8 and 47 above, 

was that there was no evidence that the NAFTA Parties had adopted a common position that was 

inconsistent with the tribunal's decision. 

67. Finally, at paragraph 34, Mexico argues that the issue of the standard of review for 

jurisdictional error in international arbitrations is an issue of national importance meriting this 

Court's review. But the Court of Appeal agreed with Mexico that the appropriate standard of 

review for jurisdictional error was correctness. Neither Mexico nor any of the other parties seek 

to have this determination reviewed or argue that it is inconsistent with Canadian or international 

case law. As a result, this case would be a poor vehicle for this Court to hear argument on and 
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consider the question of standard of review as it applies to jurisdictional decisions by arbitral 

tribunals. 

A.G. Canada's Submissions 

68. The Intervener A.G. Canada has filed a brief response supporting Mexico's application 

for leave to appeal The A.G. Canada argues that this appeal is of public importance because the 

tribunal and the courts below have expanded the scope of damages claims that can be asserted by 

investors under NAFTA Chapter 11 by granting "damages for Cargill's investments in its home 

state". 

69. Canada's assertion is not correct. As explained at paragraphs 22,32 to 40, 46, 57 and 60 

above, the tribunal did not award Cargill damages "for Cargill's investments in its home state". 

The awarded damages were all incurred "by reason of' the harm suffered by Cargill's 

investments in Mexico as a result of Mexico's breaches ofthe NAFTA. It is important to 

remember that because only foreign investors can bring claims under NAFT A Chapter 11, it is 

common and expected for damages incurred to be reflected in a claimant's books at its home 

state headquarters, even though the harm to its investment occurred in the host state. It is also 

important to remember, as the Court of Appeal held and as Mexico concedes in its application 

for leave, that there is no territorial or other geographical limitation with respect to the damages 

that may be claimed under NAFTA Chapter 11, so long as they are claimed by an investor in 

respect of its investment in the host state. 

PART IV - SUBMISSIONS ON COSTS 

70. The respondent respectfully requests that it be granted costs. 

PART V - ORDER REQUESTED 

71. The respondent respectfully requests that this application for leave to appeal be dismissed 

with costs. 
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John Terry 
Torys LLP 
Counsel for the Respondent, Cargill, Incorporated 
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Section A - Institutions 

Article 2001: The Free Trade Commission 

1. The Parties hereby establish the Free Trade Commission, comprising cabinet
level representatives of the Parties or their designees. 

2. The Commission shall: 

(a) supervise the implementation of this Agreement; 

(b) oversee its further elaboration; 

(c) resolve disputes that may arise regarding its interpretation or 
application; 

(d) supervise the work of all committees and working groups established 
under this Agreement, referred to in Annex 2001.2; and 

(e) consider any other matter that may affect the operation of this 
Agreement. 

3. The Commission may: 

(a) establish, and delegate responsibilities to, ad hoc or standing 
committees, working groups or expert groups; 

(b) seek the advice of non-governmental persons or groups; and 

(c) take such other action in the exercise of its functions as the Parties 
may agree. 

4. The Commission shall establish its rules and procedures. All decisions of the 
Commission shall be taken by consensus, except as the Commission may 
otherwise agree. 

5. The Commission shall convene at least once a year in regular session. 
Regular sessions of the Commission shall be chaired successively by each Party. 

http://www .nafta-sec-alena.org/eniview.aspx?conID= 5 90&mtpiID= 15 3 
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Article 2001 : La Commission du libre-echange 

1. Les Parties creent la Commission du libre-echange, qui sera composee de 
repn§sentants des Parties avant rang ministeriel ou de leurs delegataires. 

2. La Commission: 

a) dirigera la mise en oeuvre du present accord; 

b) supervisera son developpement; 

c) reglera les differends qui pourront survenir relativement a son 
interpretation ou a son application; 

d) dirigera les travaux de tous les comites et groupes de travail institues 
en vertu du present accord et vises a I'annexe 2001.2; et 

e) etudiera toute autre question pouvant affecter Ie fonctionnement du 
present accord. 

3. La Commission pourra : 

a) instituer des comites, groupes de travail ou groupes d'experts, 
speciaux ou permanents, et leur deleguer des responsabilites; 

b) recourir aux avis de personnes ou de groupes prives; et 

c) prendre, dans I'exercice de ses fonctions, toutes autres dispositions 
dont les Parties pourront convenir. 

4. La Commission etablira ses regles et procedures. Toutes ses decisions seront 
prises par consensus, sauf lorsqu'elle en disposera autrement. 

5. La Commission se reunira au moins une fois I'an en session ordinaire. Ces 
sessions seront presidees successivement par chacune des Parties. 

http://www.nafta-sec-alena.org/fr/view.aspx?conID=590&mtpiID= 153 
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Dispute Settlement 

NAFTA - Chapter 11 - Investment 

Notes of Interpretation of Certain Chapter 11 Provisions 
(NAFTA Free Trade Commission, July 31, 2001) 

See the News Release of August I, 2001 

Page 1 of2 

Having reviewed the operation of proceedings conducted under Chapter Eleven of the North 
American Free Trade Agreement, the Free Trade Commission hereby adopts the following 
interpretations of Chapter Eleven in order to clarify and reaffirm the meaning of certain of Its 
provi sions: 

1. Access to documents 

a. Nothing in the NAFTA imposes a general duty of confidentiality on the disputing parties 
to a Chapter Eleven arbitration, and, subject to the application of Article 1137(4), 
nothing in the NAFTA precludes the Parties from providing public access to documents 
submitted to, or issued by, a Chapter Eleven tribunal. 

b. In the application of the foregoing: 

i. In accordance with Article 1120(2), the NAFTA Parties agree that nothing in the 
relevant arbitral rules imposes a genera l duty of confidentiality or precludes the 
Parties from providing public access to documents submitted to, or issued by, 
Chapter Eleven tribunals, apart from the limited specific exceptions set forth 
expressly in those rules. 

ii. Each Party agrees to make available to the public in a timely manner all 
documents submitted to, or issued by, a Chapter Eleven tribunal, subject to 
redaction of: 

a. confidential business information; 

b. information which is privileged or otherwise protected from disclosure 
under the Party's domestic law; and 

c. information which the Party must withhold pursuant to the relevant arbitral 
rules, as applied. 

iii. The Parties reaffirm that disputing parties may disclose to other persons In 
connection with the arbitral proceedings such un redacted documents as they 
consider necessary for the preparation of their cases, but they shall ensure that 
those persons protect the confidential information in such documents. 

iv. The Parties further reaffirm that the Governments of Canada, the United Mexican 
States and the United States of America may share with officials of their 
respective federal, state or provincial governments all relevant documents in the 
course of dispute settlement under Chapter Eleven of NAFTA, including 
confidential information. 

c. The Parties confirm that nothing in this interpretation shall be construed to require any 
Party to furnish or allow access to information that it may withhold in accordance with 
Articles 2102 or 2105. 

2. Minimum Sta ndard of Treatment in Accordance with International Law 

http://www.international.gc.caltrade-agreements-accords-conunerciaux! diso-diff/nafta- i nt. 1 ~Jn 1 /? n 1 ? 
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1. Article 1105(1) prescribes the customary international law minimum standard of 

treatment of aliens as the minimum standard of treatment to be afforded to 
investments of investors of another party. 

2. The concepts of "fair and equitable treatment" and "full protection and security" do not 
require treatment in addition to or beyond that which is required by the customary 
international law minimum standard of treatment of aliens. 

3. A determination that there has been a breach of another provision of the NAFTA, or of a 
separate I nternational agreement, does not establish that there has been a breach of 
Article 1105(1). 

Closing Provision 

The adoption by the Free Trade Commission of this or any future interpretation shall not be 
construed as indicating an absence of agreement among the NAFTA Parties about other matters of 
interpretation of the Agreement. 

Done in triplicate at Washington, D.C., on the 31st day of July, 2001, in the English, French and 
Spanish languages, each text being equally authentic. 

For the Government of the United States of America 

Robert B. Zoellick 
United States Trade Representative 

For the Government of the United Mexican States 

Luis Ernesto Derbez Bautista 
Secretary of Economy 

For the Government of Canada 

Pierre S. Pettigrew 
Minister for International Trade 

http://www.international.gc.ca/trade-agreements-accords-commerciaux/disp-diff/nafta-int... 18/01/2012 
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I. Stope of Work 

I. Navigant Consulting, Inc. ("NCt") has been asked by Mayer. Brown, Rowe & Maw LLP 

("Counsel" to Cargill. Inc.) to prepare this expert rebuttal report i,n connection with tfle 

arbitration proceedings commenced by Cargill, Inc. ("Cargill" or "Claimant") against the United 

Mexican States ("Mexico" or "Respondent"). We have been asked to respond to comments and 

criticisms raised in the expert report prepared by Pablo Rion y Asociados ("PRA") regarding our 

calculation ofCargili"s losses presuming Mexico is liable as Claimant alleges. 

2. As stated in our first expert report, we understand that legal claims have been made by 

Claimant regarding alleged breaches of the NAFT A. Nothing in our conclusions or opinions 

stated herein is intended to address those legal arguments. This report does not contain any 

opinions on matters of law that would require legal expertise. 

3. Some of the documents we have reviewed. in this matter were originally prepared in Spanish. 

Where necessary, we have relied upon translations of these documents or translation services 

provided by Counsel. The list of documents we relied upon in preparing this expert rebu~l 

report is provided as Appendix 23. 

II. Executive Summary 
4. Mexico is of the view that any damages calculation in this case (including our own 

calculation) would inherently be speculative: 

" ... it would be difficult for [the Tribunal) to assess damages .without engaging 
in speculation. Put another way, the Tribunal will have to assess damages by 
relying solely on factually solid, wholly predictable figures for market size, 
mark~ share and price, an exercise that may prove elusive in the 
circumstances of this case."1 

"No one can safely predict what would have happened had the Soft Drink Tax 
never been imposed.. other than to say that there would have been a continuing 
crisis in the Mexican sugar industry .. :·2 

5. With rcspec;t to our damages calculation. we disagree with Mexico's view for three reasons. 

6. First. we believe that we have provided a sound basis upon which to project the three key 

elements of the damages calculation mentioned by Mexico: 

I eM 1512 
21d·1 517 
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• With respect to projecting the size of the Mexican HFCS market. we relied upon US 
HFCS market experience with consideration given to the .'lpecific circumstances in 
Mexico such as soft drink bottlers owning sugar mills; 

• With respect to projecting Cargitrs share of the Mexican HFCS market, we relied upon 
the market share Cargill had actually achieved in 1997; 

• With respect to projecting HFCS prices in Mexico, we established the 2002 Mexican 
HFCS price at 70 percent of the price of refined sugar in Mexico despite historical 
agreements between Cargill and its customers which indicated that Cargill was selling 
HFCS at 78 percent of the price of refined sugar in Mexico. 

7. Moreover, if Mexico believes that forecasting these market developments is a speculative 

exercise, it is Mex.ico·s own actions that have made it so. Mexico should not. be able to rely on 

the very actions challenged by Claimant as a legitimate defense to a calculation of damages. 

8. Second, our US$ 123.8 million lost cash flow calculation has been prepared on a very 

conservative basis. Some of the conservative assumptions in our lost cash flow calculation are 

listed below: 

• We held Cargill's ultimate share of the Mexican HFCS market at die 1997 level of 26.5 
percent despite the fact that Cargill increased its share of the Mexican HFCS market in 
every year from 1994 to 1997, had a stated goal of obtaining 33 percent market share in 
Mexico, and had grown its share of the United Slates HFCS market from 24.6 percent in 
1998 to 31.3 percent by 2002.3 

• We restricted the quantity of CargilPs HFCS sales to the excess production capacity at 
the Dayton and Dimmit HFCS plants, despite the fact that Cargill could have served the 
Mexican market from other plants or expanded. production capacity to meet Mexican 
HFCS demand.4 The effect of this conservative assumption was to limit Cargill's 
effective market share to an average of 25.31 percent over the period 2002 to 2007, 
which is lower than the 26.53 percent market share that even PRA accepts as reasonable.' 

• We assumed that Cargill's sales mix of HFCS-42 and HFCS-55 would mimic the sales 
mix of the overall Mexican HFCS market, even though it is likely that Cargill would have 
sold relatively more higher-margin HFCS-55 due to its strong relationships with soft 
drink bottlers.6 

) Navigant Expert Report 181: Mexican Com Wet Milling Study, pg. I. Cargill. Inc. IJ March 1995. (NAV-21). 
(C-ElI.-59) 

~ Navigant Expert Report 'f S4-S6 
~ PRA Expert RepOrt 1 79: 
See Appendix 24 for a calculation of effective market share when Cargill is subject to the capacity restriction. 
6 Navigant Expert Report at Appendix S. Note 2 
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• We limited HFCS adoption in the beverage industry to 80 percent by 2007 which is 
significantly lower than the nearly 100 percent HFCS adoption that occurred in the 
United States beverage industry due to HFCS's cost and quality advantages.7 

• We relied upon the United States HFCS adoption curve to project the adoption of HFCS 
in Mexico despite the fact that HFCS most likely would have been adopted at a faster rate 
in Mexico due to the experiences learned in the United States.' -

• We forecasted zero growth in the overall Mexican sweetener market from 2005 to 2007. 
even though it is likely that the market would have experienced growth over that period.' 

• We estimated the 2002 HFCS sales price at 70 percent of the price of Mexican refined 
sugar despite the fact that Cargill historically had sold HFCS in Mexico at 78 percent of 
the price of refined sugar.IO 

• Although the Soft Drink Tax contributed to excess refining capacity in US HFCS 
production, causing US HFCS prices to fall, we have not calculated the damages Cargill 
suffered due to a drop -in US HFCS prices. II 

• We assumed that the per unit costs of Cargill de Mexico. S.A. de C.Y. ("Cargill de 
Mexico") would remain constant throughout the period 2002 to 2007, despite the fact that 
the projected increase in HFCS volume would most likely create economies of scale and 
significantly reduce costs on a per-unit basis. II 

9. Third. the non-speculative nature of our calculations is further demonstrated by the fact that 

the~ are very few assumptions in our forecast that are debated by PRA. Indeed, nearly all of the 

disparity between our US$ 123.8 million conclusion and PRA's US$ 14.4 million conclusion can 

be explained by differences in two key assumptions: the "but for" price of HFCS in 2002 and the 

size of the " but for" Mexican HFCS market during the forecast period. 

to. We determined that Cargill could have sold HFCS in Mexico for USS 14.73 per ewt in 2002 

in the "but for" scenario. PRA, on the other hand. claims a more supportable price would be 

7 N<\viganl E:<pert Report 1 77 
t Jd. al Appendix 9, Nore 7 
9 Id. at Appendix 9 
IV Naviganl Expert Report 11 ~2; Agreement for Purchase and Supply of Fructose belW~n Cargill de Mexico and 

Refrescos del Bajio Azteca. Cargill de Mexico. 10 June 1996. (NAY-28), (C-Ex.-73) 
II Navigant Expert Report '\I 10 
121d. 1100 
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US$ 14.01 per cwt - a price just 5 percent lower than our forecasted price.'3 It is difficult to 

consider our price forecast to be speculative when PRA·s forecasted HFCS price is equal to 95 

percent of our forecasted HFCS price. 

11. With regard to the siz..e·of the HFCS market. there are just three issues separating the 

respective opinions of each expert: 

• Should the "but for" Mexican HFCS market treat the anti-dumping duties as being 
lawfully or unlawfully imposed? In other words, should projections of the "but for" 
Mexican HFCS market eliminate the effects of the illegal anti-dumping duties? 

• Absent Mexico's interference in the sweetener market, would Mexican soft drink bottlers 
have chosen to limit their use of HFCS in brand colas? In other words, would Mexican 
soft drink bottlers agree to subsidize the sugar industry by buying a more expensive, 
lower quality product? 

• Should the "but forT" Mexican HFCS market be restricted to the HFCS quota allotments 
set forth in the United States - Mexico Sweetener Agreements or would these quota 
allotments only serve as mitigating factors to damages? 

12. Given the limited number of differences between the experts, we believe that PRA's expert 

report actually proves that our analysis was quite reasonable. rather than being speculative as 

Mexico claims. 

13. Additionally. Mex.ico is wrong in suggesting that the only remedy for the sugar crisis in 

Mexico was to boost demand for sugar by imposing a tax on goods produced with a competitive 

product (HFCS). Mexico could have resolved the crisis in a number of different ways by cutting 

sugar supplies. For example, Mexico could- have curtailed production by allowing inefficient 

mills (especially the bankrupt mills) to close during the 1997 to 2001 period (i.e., prior to 

Mexico's sugar mill expropriation decree). 

14. Indeed. the crisis may have been averted altogether had certain aspects of Mexico's sugar 

program been implemented more effectively. In 1997 and 1998, Mexico issued the acuerdos 

which, infer alia, established an ex-port quota system which required each mill to export its fair 

share of excess sugar production. lf Failure to abide by the export quota would subject mills to 

JJ PRA Expert Report'll 93 
I~ Actierdo que Establece las Reglas para la Determinacion del Precio de Referencia del Azucar para eI Pago de fa 

Caiia de Azilcar. Secretaria de Comercio y Fomento Industrial. 26 March 1997. (NAV-140), (C-LA~4); Acuerdo 
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penalties that far outweighed the cost of selling at a toss in the export market.1.5 A base 

production level system was announced in the 1998 acuerdo.16 This system established base 

production levels for each mill and forced mills to ex.port any excess production over the base 

leveL 17 Collectively, these measures were designed to ensure that there would not be excess 

production and a drop in the domestic price for sugar. However. the program did not operate as 

intended, in part because some sugar mills sold excess sugar on the domestic market rather than 

exporting it." A separate NAFT A tribunal found that Mexico was partly to blame for the sugar 

program's failure: 

"What GAMI has succeeded in demonstrating is that Mexico failed to make 
the 1997 Acuerdo a reality.,,19 

'The record shows that Mexico failed to implement key struts of its Sugar 
Program ... •·20 

15. There is no disagreement that an oversupply of sugar in the domestic market created a crisis 

for the sugar industry in Mexico in 200 I. However. we disagree with the suggestion that Mexico 

was limited in its ability to resolve the crisis by iss~ing "demand-side" policies that would boost· 

domestic sugar prices. Mexico could have resolved the crisis by issuing "supply-sidc" poliCies 

that would reduce the amount of available sugar in the domestic market and boost domestic 

sugar prices. 

16. In our view, nothing stated in Mexico's Counter Mcmorial or PRA's expert report warrants a 

revision to the US$ 123.8 million damages calculation we set forth in our first expert report. As 

just described in this Executive Summary. our calculation . has been prepared using reasonable 

and conservative assumptions. rn the following sections of this rebuttal report, we will address 

que Refonna a\ Diverso que Establece las Reglas para la Determinaci6n del Precio de Refet'encia del AzUcar para 
eI Pago de la Cai'ia de AzUcar. Secretarfa de Comtm:io y Fomento Industrial. 30 March 1998. (NAV-142), (C-LA-
69) 

IS Acuerdo que Establece las Reglas para 18 Determinacion del Precia de Referencia del ADlear para el Paga de II 
Canl de Azucar Ar1lcle S" 2. Secretarla de Comercio y Fomento Industrial. 26 March 1997. (NAV-140). (C-LA-
67) 

16 Acuerdo que Reforma 81 Diverso que Establece las Reglas para la Determinacion del Precie de Referencia del 
Azucar para el Pago de la Canl de Azucar Article 3, 1 2. Secretaria de Comercie y Fomento Industrial. 30 March 
1~8. (NAV-142l. (C-LA-69) 

17 1d. at Article 5. 1 1-2 
"GAMllnvestments, Inc. v. the Government of the United Mexican States, Final Award orNev. 15,2004, 70-72, 

NAFTNUNCITRAL. (C·LA-JJ) 
19 (d . 1 78 

l D (d. 1108 
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each of PRA's specific comments and criticisms and demonstrate how these comments and 

criticisms do not warrant an adjustment to our damages calculation. 

III. Summary of PRA's Com~ents and Criticisms 

A. General Criticisms in PRA 's Expert Report 

17. From an overall perspective, PRA rejects the methodology we implemented to calculate the 

damages Cargill suffered due to Mexico's imposition of the Soft Drink Tax.21 Our approach to 

quantifying the damage suffered by Cargill is a straightforward and classic approB'Ch. We 

calculated damages as the difference between the net cash flows Cargill would have generated 

from sales of HFCS in Mexico through its Mexican subsidiary, Cargill de Mexico, (the «but for" 

scenario) and the net cash flows Cargill actually earned through such sales (the "actual" 

scenario). We expressed the difference between the annual net cash flows as of 22 December 

2006 by present valuing these differences at the US prime ~te of interest. 22 

18. Although PRA rejects the methodology we implemented to calculate damages, it does not 

offer an alternative. Instead, PRA simply perfonns a sensitivity analYSIS on our model by 

changing certain assumptions. 

"'[WJe have replicated Navigant's model in order to understand what would be 
the impa(."t of using assumptions that are closer to reality. Although we do not, 
at any time, validate or purport to validate the methodology used in the 
Navigant Report, simply by replacing Navigant's assumptions with more 
reasonable assumptions .. .'"u 

19. By incorporating different assumptions in our model, PRA demonstrates that it can achieve a 

damages calclJlation of US$ 14.4 million rather than the US$ 123.8 million we calculated. 

"It can be seen that by using erroneous and/or exaggerated assumptions. the 
Navigant model overstates the amount of damages by mOre than USD $109 
million."!01-

20. However, as we will demonstrate. our assumptions are neither wrong nor exaggerated. 

Rather, our assumptions are well supported and are actually quite conservative. 

II PRA Expert Report 'I 12, 15 &. 27 
Jl Navigant Expert Report' I , I 
}.; PRA Expert Report 'I IS 
14 rd.' 18 

Page 90f35 

001043 



38 

CONFIDENTIAL 

B. Specific Criticisms in PRA's Expert Report 

21. In addition to questioning our overall methodology. and result, PRA takes issue with eight 

specific elements of our calculation of Cargill's lost cash flows. We summarize PRA's eight 

criticisms in this section and then address each individual criticism'in tum in the remainder of 

this expert rebuttal report. 

22. First, PRA asserts that our overall approach does not detennine the fair market value 

("FMV") of Cargill's investment in accordance with Article 1110 of the NAFT~.lS 

23. Second, PRA argues that our damage estimation period is incorrect According to PRA, the 

damage suffered by Cargill only occurred from I June 2002 (the date the anti-dumping duties 

were eliminated) to 31 December 2006 (the date the Soft Drink Tax was revoked), not 1 January 

2002 to 31 December 2007.26 

24. Third, PRA criticizes us for incorporating the effects of Mexico's anti-dumping duties into 

the lost cash flow calculation. Specifically, PRA claims that it was inappropriate to project the 

total size of the Mexican HFCS market and Cargill's initial 2002 market share in the absence of 

both the Soft Drink Tax and the anti-dumping duties. 17 

25. Fourth, PRA contends that our estimate of the consumption of HFCS in the Mexican 

beverage industry is too high in the "but for" scenario.2
• In PRA's view, the Mexican beverage 

industry's use of HFCS would grow only 13.6 percent per annum between 2001 and 2007. 29 

Furthennore, PRA estimates that the maximum rate of HFCS adoption in the Mexica.n beverage 

industry would be 65.81 percent. in accordance with soft drink bottlers' policies.JO Finally. PRA 

asserts that the total size of the Mexican HFCS market in 2005 and 2006 is limited by the sugar

HFCS quota agreements between Mexico and the United States.31 

26. Fifth. PRA takes issue with our estimate of Cargill's share of the Mexican HFCS market in 

2002 and 2003. PRA does not dispute our assumption that Cargill would obtain a 26.53 percent 

25 rd." 28 
2& rd. 'I 40.44 
27 Id ... 4549 1. rd. , 50-71 

19 Id.' 70 
.10 Id. ~61 
.II Id ... 105 
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share of the Mexican HFCS market. However, PRA believes that Cargill would only reach a 

26.53 percent market share in December 2003, and thus contends that our estimate of Cargill's 

2002 and 2003 market share is overstated. II 

27. Sixth. PRA claims that the HFCS price used in our analysis is too high. PRA states that it 

would be more appropriate to use 2001 sugar prices (instead of 2002 sugar prices) to determine 

the price of HFCS in 2002.n Furthennore, F'RA claims that the premium associated with our 

projected Mexican HFCS prices relative to actual United Stales HFCS prices is not justified by 

Cargill de Mexico's tmnsportation costs and distribution margin:4 In addition, PRA claims that 

Cargill's 200 I HFCS sales demonstrate that the HFCS price used in our analysis is overstated.)! 

28. Seventh, PRA argues that Cargill's investments in HFCS production and distribution 

facilities over the period 1993 to 1997 were not at all related to the Mexican HFCS maricet.J& 

According to PRA, Cargill did not consider the anticipated growth in the Mexican HFCS market 

when it decided to invest in additional HFCS production in the United States.)7 PRA also 

calculates that Cargill invested just US$ 4 million 'in distribution facilities to supply HFCS to the 

Mexican market. 1I 

29. Eighth. PRA alleges that our analysis fails to consider all of the mitigating factors that 

effectively reduce the harm caused by Mexico's Soft Drink Tax. [n particular, PRA claims that 

we failed to consider the additional benefits Cargill obtained from its 2002 investment in 

Zucarmex. a Mexican sugar producer.J9 

IV. The Fair Market Value Standard for Article 1110 (Section C.l) 

30. fn Section C. I of its expert report, PRA states that our damages methodology is inappropriate 

for purposes of making a claim under Article 1110 of the NAFTA. Specifically, PRA says: 

... .. the methodology employed in the Navigant Report is not appropriate to 
assess damages for an alleged violation ofNAFTA's Article 1110 (an 
ex.propriation) because it does not determine "the fair market value of the 

32 Jd. 1 72.80 
~3Id. , 31.98 

).4 (d." 86.89 
)S [d., 95 
36 Jd. '1108.131 

.17ld.1109 

" ld, 1 146 
,19 Id. 1147.156 
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expropriated investment immediately before the expropriation took place" as 
prescribed in said Article. Its methodology simply estimates the cash flows 
that Cargill allegedly lost in a specific scenario (the ·'but-for" scenario), which 
contemplates, among other things. the absence of the tax- and the fructose 
import penn it requirement. ,~o 

31. We have two responses to PRA's comments in this regard. First, PRA's comments suggest 

that the only acceptable approach to detennine damages for an expropriation is to value the 

investment or asset under the fair market value standard. This is not correct. For example, in 

ADC v Republic of Hungary, the tribunal awarded the Claimant the present value of its 

historically lost cash flows plus the present value of its expected future cash flows at the time of 

the· award. 41 The tribunal characterized this analysis as a "restitution" analysis that was in 

confonnity with customary international law!2 Our damages an'alysis mirrors the "restitution" 

analysis accepted in the ADC v Republic of Hungary award except that our "valuation date" is 

the date of our first report rather than the date of an expected award. 

32. Second, it is worth noting that our analysis is not significantly different from H traditional fair 

market value analysis of Cargill's market share losses. In protected agriculture markets, it is not 

uncommo? for regulators to assign "production quotas" to market participants. Indeed, this is 

the case for many countries in the European Union.43 These quotas define a participant's share in 

the market. If we consider that Cargill's "quota" in the Mexican HFCS market was 26.53 

percent of the market, the fair market value of Cargill's "quota" could be established as of I 

January 2002 (the date the Soft Drink Tax came into force) by projecting and discounting the 

cash flows Cargill's "quota" would have yielded as of that date. Had'we established I January 

2002 as the date of our valuation rather than 22 December 2006 (which was the date of our first 

expert report), our analysis would serve as a good approximation of the fair market value of the 

Mex.ican HFCS "quotas" lost by Cargill." 

lOrd.,27 . 
H ADC Affiliate Ltd. and ADC & ADMC ManAgement Ltd. v. the Republic of Hungary, Award ofOci. 2. 2006 1 

5J8.ICSID Case No. ARB/03/16. (C-LA-l3) 
u rd. 1 514, 517-518 
U European Union Sugar Regime, Section II.C. Food and Agriculture Organization of the United Nations - Cuba 

Conference. December 7.9, 1999. (NAV-14S). (C-Ex.-291) 
-14 We have relied upon the prime rate of interest in the United States as our discount rate to determine damages as of 

22 December 2006. A fair market.value analysis of Cargill's Mexican HFCS -quota" as of I Janulll)' 2002 would 
need to consider the risks related to the purchase of that Kquota." We have not assessed these risks which may be 
higher or lower than the prime lending rate in the United States. 
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V. Appropriate Time Period to Measure Damages (Section C.3) 

33. PRA argues in Section C.3 that the appropriate period in which damages should be 

considered is June 2002 to December 2006. Regarding the beginning date for the damages 

calculation. PRA explains that even though the Soft Drink Tax. came into effect on I January 

2002, the anti-dumping duties were not lifted until May 2002.~s As such. damages corresponding 

to the Soft Drink Tax cannot begin until June 2002. Regarding the ending date for the damages 

calculation, PRA explruns that the Sotl Drink Tax was repealed as of 31 December 2006. Thus. 

PRA argues: 

"In the case of the JEPS, the relevant date is 31 December 2006, the date in 
which the tax was eliminated. Therefore, the appropriate time frame for the 
estimation of damages is from June 2002 to 31 December 2006 at the latest:'~6 

34. With respect to the beginning date of the damages calculation. and as we will explain more 

fully in Section VI, our "but for" analysis of Cargill's sales of HFCS in Mexico eliminates all 

illegal acts committed by Mexico. including the imposition of the anti-dumping duties. Under 

this "but for" scenario, it is appropriate to calculate Cargill's damages attributable to the Soft 

Drink Tax beginning on t January 2002, when the Soft Drink Tax was imposed, rather than June 

2002, when the anti-dumping duties were actually lifted. 

35~ With respect to the ending date of the damages calculation, PRA correctly notes that we did 

not end the damages calculation as of 31 December 2006, the date the Soft Drink Tax was 

repealed. The Soft Drink Tax was only repealed following the issuance of our first expert report 

on 22 December 2006. However, despite this new information, we do not agree that the 

damages period should end as of 3l December 200~ for two reasons. 

36. First, Cargill's damages should cease as of 31 December 2006 only if Cargill can fully 

mitigate its damages beginning 31 December 2006. rn our view, it is unreasonable to assume 

Cargill could fully mitigate its damages instantaneously on 31 December 2006. PRA reinforces 

this view by claiming that it would take Cargill 18 months to regain the market share it lost in 

1998 when the anti-dumping duties were imposed!7 

lS PRA Expert Report'll 4 , 
l6 'd. '143 
HId. ,79 
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37. Second, Cargill's ability to mitigate its damages is limited to the quota that has been assigned 

to Cargill under the US-Mexico Sweetener Agreements.u As discussed more fully in Section 

VII, in the "but for" world there is no Soft Drink Tax or quota restriction on the amount of HFCS 

that can be imported to Mexico. As such. Cargill's "but for" losses are equal to the difference 

between the amount of HFCS Cargill could have sold in an unrestricted Mexican HFCS market 

and the amount of HFCS Cargill is actually allowed to sell in Mexico under the US-Mexico 

Sweetener Agreements. 

38. Therefore. we disagree with PRA that Cargill's damages should cease on the date the Soft 

Drink Tax was repealed given the restrictions Mexico maintains on the sale of HFCS in Mexico 

by .US producers. The damages Cargill has suffered a'nd will suffer in 2007 (US$ 21.1 Inillion as 

of 22 December 2006) are calculated appropriately considering the HFCS market in Mexico 

continues to be restricted. 

VI. Ioelusion of the Effects of the Anti-Dumping Duties in the Damages 
Calculation (Section C.4) 

39. 'In Section C.4 of its expert report, pRA notes that we were instructed by Counsel that Cargill 

cannot claim direct damages associated with the anti-dumping duties: 

"The Navigant Report states that it has been instructed by Cargill's counsel 
that damages incurred as a result of Mexico's antidumping duties cannot be 
claimed in this case: 

'We have been advised by Counsel that Cargill cannot claim direct 
/osse.J incurred as a result of lhe unlawfol anti-dumping duties 
imposed by Mexico. '''~~ 

40. PRA also claims that our calculation of Cargill's lost cash flows assumes that neither the Soft 

Drink Tax nor the anti-dumping duties had ever existed: 

~I The Mexican government allowed limited HFCS imports ITom the US under B quota system in 2005. 2006, and 
2007. In :WOS. as a result oflhe damage done to the US sugar production by Hurricane Katrina,. the US and Mexican 
governments agreed to allow a certain amount of Mexican sugar into the US market. As a result, Mexico 
reciprocated and agreed to allow 250,000 MT c.b. of US HFCS into Mexico. As the result of a further temporary 
sweetener agreement, Mexico will allow the US HFCS imports of 250,000 MT (dry) from October 2006 to 
September 2007 and between 175,000 and 250.000 MT (dry) orus HFCS betwe.en October 2007 and December 
2007. January 2006 Sugar and Sweeteners Outlook. USDA. J I January 2006. (NAV- 10f), (C-E:r:.-242); "Com 
Refiners Welcome Sweetener Deal with Mexico". Com Refiners Association. 28 July 2006. (NAV-IOS). (C-EL-
254) 
~9 PRA Expert Report 1 46 
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"[FJrom a careful perusal of Navigant's projections it is apparent that the 
effects of the antidumping duties were taken into account. These are 
incorporated in the estimates for the size of the Mex:ican market and Cargill's 
market share but-for the IEPS. rn other words, the projections in the Navigant 
Report arc based on estimates for the size of the HFCS market and Cargill's 
market share but-for the tax and but-for the antidumping duties."so 

41. PRA is indeed correct on both points. Counsel for Cargill informed us that Cargill could not 

make a claim for direct losses that occurred prior to the Soft Drink·Tax., i.e., Cargill could not 

claim the actual duties themselves Of any other damage that occ~d prior to the implementation 

of the Soft Drink Tax. However. we were also instructed by. Counsel to establish a "but for" 

situation which would eliminate all of Mexico's illegal acts pertaining to the HFCS market in 

Mexico. such that Mexico would not benefit from such acts.51 Mexico's HFCS anti-dumping 

duties were ruled to be illegal by both the World Trade Organization and a NAFTA Chapter 19 

pancl.S2 Accordingly, we established a "but for" forecast of the HFCS market in Mex.ico (as well 

as Cargill's share of that market) which eliminated the effects of both the Soft Drink Tax and the 

anti-dumping duties. 

42. In order to eliminate the effects of Mexico's illegal acts, we established a "but for" Mexican 

HFCS market beginning in J 99S (when the anti-dumping duties were imposed). At the end of 

1991, Cargill's share of the Mexican HFCS market Wag 26.53 percent.53 We projected that 

Cargill would maintain this market share to the extent that its investments in HFCS production 

could meet the corresponding demand. 

43. PRA correctly notes that if we had not eliminated the effects of the unlawful anti-dumping 

duties beginning in J99S, our «but for" forecast of the size of the 2002 Mexican HFCS market 
. . 

would indeed be smaller than 1.2 million metric tons and Cargill's share of that mark~t would 

indeed be lower than 26.53 percent in 2002 and 2003. However, it seems to us that the question 

50 Id. ~47 
'I If the effect of the anti.dumping duties is not eliminated., Mexico clearly will benefit from its illegal acts. In 

PRA's analysis, the damage suffered by Cargill over the period 2002 to 2001 decreases by USS S5 million if we 
include the effect ofilie anti-dumping duties. In our analysis, the damage suffered by Cargill decreases by USS 
23.8 milliDn if the effect of the anti-dumping duties is nDt eliminated. . 

52 Action by the Dispute Settlement Body: Mexico Anti-Dumping Investigation of High Fructose Com 
Syrup (HFCS) from the United States. WTO. 26 November 100 I. (NAV-51). (C-LA-l1); 
Final Decision: Review of the Final Detcrm;n8l;on of the Antidumping Investigation on Imports of High 
Fructose Corn Syrup Originating ITom the United States of America. NAFT A Chapter 19 Panel. 15 
April 2002. (NAV-65), (C-LA-S6) 
n See Appendix 16 to the Navigant Expert Report 
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being raised by PRA is of a legal nature. Either Cargill can recover the losses it suffered 

following the implementation of the Soft Drink Tax assuming Mex.ico had not committed ahy 

illegal acts or Cargill can only recover losses it suffered tbllowing the implementation of the Soft 

Drink Tax assuming the anti-dumping duties were lawfully imposed. 

44. If Cargill can recover damages assuming that Mexico had not committed any illegal acts, 

then the damages are. US$ 123.8 million - the figure calculated in our first expert report. 

However, if the tribunal decides that Cargill can only recover damages under the assumption that 

the anti-dumping duties were lawfully imposed, Cargill's damages would need to be calculated 

differently. 

45. Using our model, PRA alleges that our damages calculation would be reduced by US$ 55 

million to US$ 68.8 million under the assumption that the anti-dumping duties were legalJy 

imposed.s4 In preparing this alternative calculation, PRA made three assumptions. First. PRA 

assumed the damages period would begin in June 2002." Second, PRA assumed that Mexican 

consWllption of HFCS would grow by 13.6 percent per annum - the average annual rate of 

HFCS consumption growth between 1998 and 200 I - from the actual 200 I HFCS consumption 

of 450,000 metric tons. 

"Tn 2001, the soft drink industry in Mexico consumed a total of 450,000 
metric tons of HFCS, which implies an aMual growth of 13.6% since 1998. 
Thus. we consider that a more realistic and logical scenario would be· to 
assume that in the years following 200 I the market would grow at a similar 
rate than the one observed during the period 1998-2001 absent the IEPS 
tax."~ 

Third, PRA assumed Cargill would start with its actual market share of zero, but would regain its 

former market share of 26.53 percent in 18 months. s7 If it is the case that the anti-dumping 

duties cannot be considered, then we would agree with PRA's first assumption, but would 

disagree with the second and third assumptions. 

46. With respect to PRA's HFCS growth rate assumption, we believe it is inappropriate to rely 

upon the average annual growth rate between 1998 and 200 I because Mex.ico interfered with the 

!~ PRA Expert Report 'I 49 
55 Id.' 41 
56 [d., 70 
57 [d. 1 79 
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sweetener market during this period by imposing anti-dumping duties. The anti-dumping duties 

were clearly aimed at suppressing the penetration of HFCS into the Mexican market, which they 

did. The effect of the anti-dumping duties on HFCS consumption growth can be seen through an 

examination of the annual growth rates of HFCS consumption before and during the period in 

which the anti-dumping duties were imposed. See Figure 1 below. 

Figure 1: Mexican HFCS Market Size and Growtb Rate, 1992 - 200151 

BOO,OOO No Interference bX. Mexico Mexico's Anti-Dumeing Duties 
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47. As stated in our first expert report, we believe the US experience curve is a useful guide to 

predict how HFCS would have been adopted in Mexico. Tn 2001. the adoption rate of HFCS in 

the Mexican beverage industry was 28 percent.S9 Likewise, the adoption rate of HFCS in the 

United States beverage industry was 28 percent in 1980.60 It took four years (1980 to 1984) for 

the adoption rate of HFCS in United States reach 75 percent.M We believe it is reasonable to 

assume that pent-up demand existed for HFCS in Mexico during the 1998 - 2001 time period, 

such that consumption would have accelerated after the elimination of the duties. As such. we 

believe it is reasonable to assume that the Mex.ican beverage industry'S HFCS adoption rate 

S& Mexican Sweetener Consumption by Use, 1992-2007. USDA. 2006. (NAV-1l7), (C-E ... -237); 
See Appendix 25 for an analysis of the growth in Mexican HFC'S consumption 
$9 See Appendix 26 
~o rd. 
61Jd. 
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would have reached 75 percent in three years.62 This equates to an average annual growth rate 

over the three year period of 43.5 percent - less than half the average annual growth rate HFCS 

experienced between 1992 and 1997 (88.2 percent).63 

48. A second point of reference is also instructive in understanding the reasonableness of our 

estimates. In our first expert report, we projected that the adoption rate of HFCS in the Mexican 

beverage industry would reach 77 percent by year end 2004. In this alternative calculation, we 

project that the Mexican beverage industry's HFCS adoption rate would reach 75 percent by 

year-end 2004. rn essence, we are projecting that it would take roughly three years for the HFCS 

market to recover to the level it would have reached but for the imposition of the anti-dumping 

duties. Figure 2 below shows how a "gap" would develop between our projected "but for" 

Mexican HFCS adoption rate (i.e., assuming the absence of the anti-dumping duties) and our 

"alternative but for" Mexican HFCS adoption rate (Le., assuming the anti-dumping duties were 

in place during 1998 to 2002). In our alternative damage analysis. this gap is then closed over a 

period of three years. 

62 Considering that Coke and Pepsi had already gone through a successful conversion to HFCS in the United States, 
three years is more than reasonable in our view. 

&J Mexican Sweetener Consumption by Use, 1992-2007. USDA. 2006. (NAV-tI7), (C-Ex.-237); 
See Appendix 2S for an analysis of the growth in Mexican HFCS consumption. 
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Figure 2: Beverage Industry HFCS Adoption Rate Projections: Original Damages Calculation 
. and Alternative Damages Calculation"l 

100% 

80% 

40% 

20% 

0"/0 

No Interference 
by Mexico 

tost HFCS adoption 

due to duties 

Anti-Dumpini 

Duties 

Estimation Period 

3-year recovery 
in HFCS a doption 

-4-'Original 

-+- AJternative 

49. With respect to Cargill's market share in 2002 and 2003, we believe that Cargill could have 

regained its 2653 percent market share in onc year or less.6s However, there is a rang~ of 

reasonable estimates of the time it would take Cargill to regain its market share, and PRA's 

assumption of 18 months may fit within the upper end of that range. For purposes of being 

conservative, we wOl,lld incorporate PRA's assumptions regarding Cargill's market share: 6.63 

percent market share in 2002, 19.90 percent market share in 2003, and 26.53 percent market 

share from 2004 to 2007 (reduced during this period to account for capacity Iimitations).66 

50. Under our alternative calculation of the damage suffered by Cargill where the anti-dumping 

duties are not considered, the present value of Cargill's lost cash flows over the period 2002 to 
. . 

2007 would be USS 100.0 million. This alternative calculation is USS 23.8 million less than the 

damages we calculated under the assumption that the "but for" forecast should treat the anti

dumping duties as illegal (US$ 123.8 million). Our alternative calculation is significantly greater 

64 See Appendix 9 and Appendix 26 
65 Ortega Rebuttal Witness Statement, 3 J 
66 PRA Expen Report' 80 
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than PRAts calculation of US$ 68.8 million which was inappropriately based on HFCS 

consumption growth . rates from the . period when Mexico was interfering with the sweetener 

market. Our alternative calculation of Cargill's lost cash flow is contairied in Appendices 26 

through 32. 

Vll. Projection of the Size of the "But For" HFCS Market in Mexico (Section 
C.5.1) 

51. In Section C.5.1 of its expert repOrt, PRA claims that we overstated the size of the "but for" 

Mexican HFCS market throughout the period 2002 to 2007 in three ways. First, PRA says that 

we inappropriately begin our "but for" market projections in 1998 when the anti-dumping duties 

were imposed, rather than in 2002 when the anti-<iumping duties were lifted. 61 Second .. PRA 

says the Mexican beverage industry would have had a maximum HFCS adoption rate of 65.81 

percent due to soft drink bottlers' policies regarding HFCS and sugar use.6I Third, PRA says that 

the Mexican HFCS market was limited in 2005 and 2006 by the sweetener agreements between 

the United States and Mexico.69 We address each of these three arguments in the following three 

subsections. respectively. 

A. When Should the "But For" Analysis o/the HFCS Market Begin? 

52. As discussed previously in Section VI, we were instructed to develop a forecast of the "but 

for" Mexican HFCS market that assumes Mexic~ had not illegally interfered with the market 

through either the Soft Drink Tax or the anti-<iumping duties. PRA indicates that the "but for" 

analysis should not begin until after the anti-<iumping duties were lifted in May 2002. This issue 

is largely a legal issue: However it is decided, we have prepared calculations under both 

scenarios. 

B. Would Mexican Soft Drink Bottlers Have Capped HFeS Adoption in the "But 
For" Scenario? 

53. PRA claims that Mexican beverage industry HFCS adoption is capped at 65.8 J percent due 

to soft drink bottlers' policies regarding HFCS and sugar use. According to PRA: 

61 rd. 1 45-49 
61 Jd. "1 57.67 
b9 rd. "155-56 
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"Considering that during the year 200 I non-diet cola soft drinks accounted for 
68.37% of the total market for carbonated soft drinks in Mexico, it is 
reasonable to assume that appro1timately the same proportion of the total 
amount of caloric sweeteners consumed by the bottling industry was used in 
their production [Le., non-diet cola soft drinks]. I f we also consider that both 
Coca-Cola and Pepsi Cola (whi~h dominated 100% of the cola soft drink 
market at that time) had the policy of not using more than 50010 ftuctose in its 
cola soft drinks, the maximum limit for HFCS use in the soft drink industry 
would have been 65.81% (l - (0.5 X 68.37).',70 

54. We believe that PRA's position regarding HFCS adoption is incorrect. While it is true that 

some Mexican bottlers adopted a policy of 50 percent sugar I 50 percent HFCS in brand colas, 

the time period in which the policies were developed is important to consider. For example. 

PRA quotes a Cargill document from L 995 as saying: 

"Coca Cola in' Mexico has made the decision to switch to HFCS, 50010 in 
Brand Coke and 100% in flavors. We believe Pepsi will soon follow Coke's 
lead."" 

55. This quote from 1995 does not signal a finalized policy, but a brand new policy in which 

Coke was replacing 50 percent of ils sugar needs with HFCS. rt would have been unrealistic for 

Coke to switch to 100 percent given the available supply of HFCS. Moreover, as noted in our 

HFCS adoption rate curve for the United States (Figure 7 of our first expert report), it took nearly 

10 years for HFCS to fully displace sugar in the beverage industry. Thus, we view this quote as 

the beginning of a policy to switch from sugar to HFCS rather than a finalized policy. 

56. PRA then cites two additional quotes from 1996 and 1997 that indicate the policy remained 

at 50 percent in brand colas for both Pepsi and Coke.71 Again, given the time it t9<>k HFCS to 

fully displace sugar in the US (nearly 10 years), it isn't surprising to note that the policy 

remained at 50f50 just two years later. 

57. Finally, PRA cites an April 2007 quote from FEMSA indicating that the 50/50 policy in 

brand Coke would remain after the Soft Drink Tax was eliminated. PRA emphasizes several 

sections of the quote, but fails to emphasize a critical section. Below we emphasize the critical 

section of the quote PRA overlooks. 

70 Id.' 61 
71 Id. '159 
72 Id. '159 

Page 21 of 35 

001055 



50 
CONFIDENTIAL 

. "Precisely due to the importance of the sugar industry and for reasons of 
supply, the company maintains a policy of using both sweeteners 
approximately in equal volumes, that is. 50% sugar and 50% frlJctose in cola 
beverages. This policy has been in continuous use, even before the imposition 
of the IEPS on soft drinks. The company has considered maintaining this 
policy in the near future, even though the tax has been eliminated.nH 

[Emphasis added] 

58. Similarly, PRA does not emphasize a section of a quote from the 2004 Annual Report of 

OEUPEC, the second largest Pepsi bottler in Mexico. Below we emphasize the critical section 

of the quote PRA overlooks. 

"In the past, ,the Company has never used, and, given current market 
conditions onder whicb it operates, does not plan to use in the near future 
other sweeteners as substitutes for sugar, such as high fructose com 
syrup, ..... 74 [Emphasis added] 

59. Thus, FEMSA noted that supply of HFCS was a criticai factor in announcing that their 50/50 

policy would remain. GEUPEC noted "current'market conditions" as a factor influencing their 

decision. It is also not surprising to us either that fEMSA would note the importance of the 

sugar industry as a factor influencing its policy given Mexico's decade-long effort to keep HFCS 

out of the market in favor of sugar. Had Mexico refrained from interfering in the manner that it 

did, thus allowing for an adequate supply of HFCS in the Mexican market. we strongly believe 

the bottlers would have switched to HFCS in "brand" colas given the significant cost advantages 

(just as they did in the United States). PRA does not consider how the bottlers would have 

behaved in the absence of Mexico's actions. PRA only considers how the bottlers have actually 

behaved given Mexico's actions. 

60. Furthermore, to argue that Mexican bottlers would maintain such a policy in an unrestricted 

HFCS market (which PRA and Mexico both do) flies in the face of fundamental market 

economics. Mexico and PRA would have the tribunal believe that private companies (Mexican 

soft drink bottlers) would choose to de facto subsidize the sugar industry by purchasing a more 

expensive, lower quality product. Providing support for agricultural products is a role fulfilled 

by governments, not private operators who have a responsibility to their shareholders. Faced 

with similarly irrational economic arguments, tribunals ' have rejected such behavior as 

n Ex. PRA.I. Pg. 1 
1~ Ex. PRA.J. Pg. 16 
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implausible. For instance. when describing the possibility of creditors renouncing payments that 

had come due, the CMS tribunal stated: 

"The Tribunal cannot envisage such gross inefficiency or irrationality in the 
market. ,," 

61. Finally. even if it were true that Mexican soft drink bottlers would have capped HFCS 

adoption at 50 percent in l'brand" and 100 percent in "flavors" (which we do not believe would 

have been the case in the "but for" scenario), there is a serious error in PRA's calculation of the 

"maximum" beverage industry HFCS adoption rate. Essentially. PRA assumes in its calculation 

that carbonated beverage producers (Le., soft drink bottlers) are the only potential HFCS users in . . 
the beverage industry.76 PRA's assumption is incorrect. The Mexican beverage industry is 

comprised not only of carbonated soft drinks, but also fruit drinks, sports drinks, liquid and 

powdered drink concentrates, and ready-to-drink coffees and teas.n Mexico itself pointed out in 

the WTO anti-dumping proceedings that the beverage industry's consumption of HFCS would 

not be limited to soft drink bottlers, but would also include producers of the other types of 

beverages listed above. As summarized by the WTO panel: 

"Mexico argues that the United States incorrectly interprets Mexico's analysis 
by confusing the soft drink. bottlers sector with the beverages industry as a 
whole, and fails to take into consideration that the latter consists both of 
producers of bottled soft drinks and of producers of other beverages such as 
juices, tonics for athletes and prepared infu$ions .. .ln the view of Mexico. it is 
clear from SECOFI's detennination that not only could soft drink bottlers 
continue to purchase HFCS at dumped prices as a substitute for sugar. but also 
other sectors in the beverage industry ... would continue to purchase the 
imported product, gradually displacing their consumption of sugar."n 

62. Furtbennore, Mex.ico projected that HFCS adoption for non-soft drink beverages could reach 

100 percent. According to the panel in the WTO anti-dumping case: 

"Mexi~o stated that. according to the Almex market survey, the degree of 
technical substitutability between HFCS and sugar varied per application as 
follows: 

15 CMS Gas Tr:msmission Co. v. The Argelltine Republic. Final Award of May 12.20051429. (('SID. (NAV.146), (C-LA.117) 

.6 PRA Expert Report at Table 2 
71 Ex. PRA.2 . 
7B Mexico-Anti-Dumping Investigation of High Fructose Corn Syrup (HFCS) From The United States. Report of 

the Panel, 5.550. WT/DS 1321R. Jan. 28, 2000. (C-LA-IO) 
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Industrial users Degrees of substitutability of 
sugar with HFCS (percentage) 

Non-soft drink beverage producers 100 
Other products: 

Bread 100 
Ketchup 50 
Yoghurt 50 
Marmalades 33 
Biscuits, pastries and d~sserts 10 

Mexico also stated that the market survey referred to above reflected 
conditions in 1996, when the development of the HFCS market in Mexico was 
at a stage of product introduction; therefore, 'the degrees of substitutability 
quoted in this market study should not be considered as a technical limitation, 
but rather as the level of substitutability that had been reached up to that 
point."" 

63. According to the Mexican beverage industry study utilized by PRA to calculate its maximum 

HFCS adoption rate, carbonated soft drinks represented only 68 percent of the total non-water, 

non-diet Mexican beverage industry volume.so If PRA had included the non-carbonated 

beverage types that account for the remaining 32 percent of the bevcmge market. which 

according to Mexico could have substituted HFCS for sugar at a rate of 100 percent, its 

maximum HFCS adoption rate increases to 75.5 percent. Table I below contains a corrected 

version of PRA' s HFCS adoption rate calculation. 

79 [d., 5.568 
110 See Appendix 33 
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Table 1: Corrected Version of PM's "Maximum" IJFCS Adoption CalclllationSl 

9~t 6.5,.. l~ 6:5'" 
160. U" l()fJ% t.1:%. 
~A94, ,l..4.D% t~ ~ 

.4- J~ 

64. Although we do not believe PRA's maximum HFCS adoption calculation would apply to the 

"but for" scenario, it is worth noting that the 75.5 percent HFCS adoption rate produced by the 

corrected calculation is in line with our own projection. We limited the adoption rate ofHFCS in 

Mexico to 80 percent. Considering PRA's approach to the adoption rate projection, our 80 

percent limit is achieved if the "brand~' cola HFCS adoption rate would increase from 50 percent 

HFCS to 60 percent HFCS.81 Considering that it would take only a slight change in the soft 

drink bottlers' policies to reach our highest projected HFCS adoption rate, it is dear that our 

projected HFCS adoption rates are entirely reasonable and conservative given the positive 

economic aspects of substituting HfC,S for sugar. 

c. Should the Mexican HFCS Market Be Limited by the United States - Mexico 
Sweetener Quota Agreements in the "BuJ For" Scenario? 

65, PRA argul:s that the Mexican HFCS market would have been limited by the HFCS quota 

levels established in the United States - Me"ico sweetener agreements from 2005 and 2006: 

"What Navigant does not consider is that the existence of an agreed-upon 
import quota for fructose with the United States establishes a maximum limit 

U See Appendix 34 for more detail regarding the corrected "'maximum" HFCS adoption rate 
~2 See Appendix:35 for a version of the HFCS adoption table (Table 1) that assumes 60 percent HfCS adoption in 
-brand~ colas . 
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to the amount of fructose that Cargill and its competitors would be able to 
import into Mexico. In other words, Cargill would not have been able to 
import HFCS in volumes ~ than the quota that was assigned to it, and 
therefore, any volume estimate above that quota would be simply 
unfeasible."u 

66. In making this argument, PRA has confused the "but for'" scenario with the actual scenario. 

We agree that in the actual scenario the quota agreements do exist. However, in the "but for" 

sc~nario it would have been unnecessary to establish the HFCS quota agreements because the 

Mex.ican HFCS market would have been unrestricted. Thus, the HFCS quotas should be treated 

as mitigating factors that allowed Cargill and other United States HFCS producers to partially 

fulfill Mexican demand for HFCS. We correctly treat the quotas allocated to Cargill under the 

quota agreements as a mitigating factor to 'an unrestricted Mexican market for HFCS in the "but 

for" world. 

vm. Projection of Cargill's Market Share (Section C.S.2) 

67. In Section C.5.2 of its expert report, PRA argues that it would take Cargill 18 months to 

recover the 26.53 percent share of the Mexican HFCS market Cargill held in 1997, According to 

PRA: . 

"'Without intending to validate this projection, we considered a plausible 
(although optimistic) scenario under which , Cargill would have effectively 
recovered its market share of 26.53% in 1.5 years (that is, towards the end of 
2003). Under this scenario, Cargill would have recovered half its market share 
towards the end of 2002; that is. it would have achieved a 13.27% market 
share towards the end of 2002 and a 26.53% market share towards the end of 
2003:.84 

68. As stated earlier in Section VI, we believe Cargill could have recovered its market share in 

less than one year, but do not find PRA's assumption of lo5 years to be an unreasonable 

assumption either.1S In order to be conservative, we accept PRA's 1.5 year assumption for 

purposes of calculating Cargill's damages where the "but for" Mexican HFCS market considers 

Mexico' s anti-dumping duties to be legally imposed. This market share assumption does not 

impact the original damages calculation prepared in our first report, where the "but for" Mexican 

HFCS market considers Mexico's anti-dumping duties to be illegal. 

8l PRA Expen Report' 56 
u rd. ,79 
U Ortega Rebuttal Witness Statement 1 J3 
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IX. Projection of the Market Price for HFCS in Mexico (Section C.S.3) 

69. Tn Section C.5.3 of its expert report. PRA detennines that the HFCS market price used in our 

damages calculation is too high due to erroneous assumptions: 

"Another fundamental assumption in the damages assessment in the Navigant 
Report is the estimated price level for HFCS during the estimation period. 
This price is used to estimate the dollar amount of Cargill's alleged lost sales 
as a consequence of the measures adopted by Mex.ico. The analysis in the 
Navigant Report, however, presents a series of assumptions that we consider 
erroneous.,·116 

70. PRA identifies three allegedly erroneous aspects of our projected HFCS price. In our view, 

PRA's criticisms of our HFCS price forecasts are unfounded and they ignore the factors we 

addressed in our first expert report which indicated our price development was conservative. For 

example, we estimated the 2002 Mexican HFCS price to be 70 percent of the Mexican refined 

sugar price in 2002.11 Historically, Cargill had contracts to sell HFCS at 78 percent of the price 

of sugar'" If we had relied upon historically earned price of 78 percent of refined sugar. our 

damage calculation would have been significantly higher. 

71. We will address each of three allegedly erroneous assumptions in tum. 

72. first, PRA argues that we should not have used the 2002 sugar price because it was inflated 

due to Mex:ico's Soft Drink Tax: 

"First, the price estimate for HFCS for 2002 is based on the observed price of 
refined sugar in Mexico in the same year. The problem with this approach is 
that the price of sugar increased substantially as a consequence of the 
enactment of the IEPS tax,' .. 9· 

73. According to PRA, it would have been more appropriate to use the 200t sugar price to 

determine the 2002 HFCS market price. Tn PRA's view: 

"If we recalculate the price of fructose in Mexico following Navigant's 
methodology {without implying with this that we validate it} but taking into 
account the average price of sugar in 200 I (USD $26 per cwl) the price for 
HFCS-55 would have been USD $\4.01 per cwt. wet basis, instead of USD 

86 PRA Expert Report' 81 
11 Navlgant Expert. Report' 92 
as Agreement for Purchase and Supply of Fructose between Cargill de Mexico and RefTescos del Bajio 
Azleca. Cargi ll de Mexico. 10 June 1996. (NAV-2S). (C-Ex.-73) 
&9 PRA E:<pert Report 182 
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S 14.73. This projection .would be conservative given that the prices for sugar 
in 2002 would have been lower than those observed in 200 I if the IEPS tax 
had not been enacted.,,90 

74. In advocating the use of 200 1 sugar prices to project 2002 HFCS prices, PRA fails to realize 

that sugar prices in 200 1 were at unsustainably low levels. Indeed, the weak sugar prices created 

an industry crisis. prompting Mexico to expropriate 27 of the 61 sugar mills in the country to 

"prevent the imminent financial collapse of the industry," an action which created direct 

incentive for Mexico to improve the sugar industry's financial situation.91 Certainly, we agree 

sugar prices improved in 2002 due to the imposition of the Soft Drink TalC. However, in the 

absence of the Soft Drink Tax, we believe Mexico would have needed to take other measures 

that would have boosted sugar prices. Doing nothing was simply not an option in our view. 

75. There are a number of legal measures Mexico could have taken in order to increase sugar 

prices to restore solvency to the sugar industry. Fpr instance. Mexico could have implemented a 

program to decrease the level of sugar production, which would have raised prices throughout 

the industry. For ex.ample, Mexico coul~ have: 

• Closed some of the ex.propriated sugar mills and offered direct economic assistance to the 
affected mill workers and cafieros; 

• Paid the cafieros to stop growing sugar cane and instead plant other crops; 

• Purchased additional amounts of ex.cess sugar, thus taking excess supply out of the 
Mexican market. 

76. Regardless of the method, Mexico would have needed to adopt measures to increase the price 

of sugar even in the "but for" scenario. Thus, our "but for" scenario presumes Mexico would 

have taken appropriate actions to reduce supply and increase prices to 2002 prices in any event. 

As such, our method of using actual 2002 sugar prices to project HFCS prices for 2002 is 

appropriate. 

77. Moreover, we would consider it equally appropriate to presume that actual Mex.ican sugar 

prices from 2002 to present are a reasonable proxy for "but for" Mexican sugar prices given 

Mexico's need to adopt measures necessary to stabilize the sugar industry in the "but for" world. 

Thus, it would have been equally appropriate to forecast Mexican HFCS prices at a discount to 
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actual Mexican sugar prices from 2003 to present (in our first expert report we forecasted 

Mexican HFCS prices to trend with US HFCS prices from 2003 onward). Had we forecasted 

Mexican HFCS prices from 2003 to 2007 to be 70 percent of actual Mexican sugar prices, we 

would have achieved a nearly identical forecast of Mexican HFCS prices in every year of our 

forecast.'l 

78. Second. PRA also claims that the 2002 Mexican HFCS market price used in our analysis 

contains an unjustifiably high premium over the actual 2002 United States HFCS market price 

and cannot be rationalized relative to reasonable distributor margins. According to PRA: 

"It should also be noted that Navigant estimates HFCS-55 prices at $14.73 
ewt wet basis (a cwt is equivalent to 100 pounds), This price is 143.09010 
higher than the price for HFCS-55 in the United states (estimated at USD 
$10.30 per cwt) or trades at a premium of 43.09010 over the price in the United 
States. 

The Navigant Report points out, that HFCS in Mexico would trade at a 
premium with respect to the US market to compensate for additional 
transportation and distribution costs and duties . 

.. We believe prices oj HFCS in Mexico would trade 'at a premium 
to u.s. HFCS prices iff order 10 cover the additional 
transportation, distribution. and tariff costs ", 

Navigant estimates these additional costs that $2.27 per cwt. If we add these 
incremental costs to the US price for HFCS-55 we would obtain a price of 
USD $12.57 per ewt for HFCS-55 in Mexico. However, by projecting a price 
of USD $14.73 per cwt in Mexico, Navigant is assuming an additional 
premium of [1.18% for which it offers no explanation. 

Neither is it reasonable to consider this 17.18% premium as a sales 
commission that a local reseller or distributor would charge in Mexico (as 
would be the case of CdM for Cargill) since the typical margin for a 
distributor or a reseller oscillates between 3% and 10%,',ql 

79. PRA is incorrect in its c1,aim that the Mexican HFCS prices used in our analysis contain an 

"unjustifiable" J 7,18 percent premium over United States HFCS prices and cannot be 

rationalized as pro'\liding a reasonable distributor margin. PRA fails to consider or incorrectly 

92 See Appendix 37 
93 PRA Expert Report' 86-90 
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assesses four different factors which indicate the Mexican HfCS prices used in our analysis are 

reasonable. 

80. For one, PRA fails to account for the fact that United States HfCS prices were depressed in 

part due to Mexico's Soft Drink Tax. There was excess HFCS production capacity in the Uni.ted 

States throughout the period 1998 to 2002, due in part to Mexico's anti-dumping duties and !;he 

Soft Drink Tax. If MelCico had not depressed demand for HFCS in Mexico~ the excess capacity 

would have been curtailed and US HFCS prices would have been stronger than they otherwise 

were. Consequently, we believe US HFCS prices would have been higher in 2002 if the Soft 

Drink Tax had been eliminated. Thus, the t 7.18 percent premium can be explained by the 

effects Mexico's actions had on US HFCS prices. 

81. In addition, PRA ignores the fact that Mexican HFCS prices historically have sold at , a 

significant premium to US HFCS prices. While our forecasted 2002 premium of 43 percent may 

appear high, the average price of Cargill de Mexico's HFCS-55 sales in 1997 (the last year in 

which Mexico was not interfering with the HFCS market) contained a 38 to 58 percent premium 

over United States HFCS-55 prices. Thus, our premium is consistent with historically observed 

premiums in the market. Table 2 below contains a comparison of Cargill de Mexico's APCS 

sales price with various United States HFCS market prices. 

Table 2: Comparison of MexiCAo aad United States HFCS-55 Prices'4 

$tQ~ 

Siti".2J 
$9.42 

'1.~ 
tM 
tSlrYo 

82. Furthermore, PRA fails to consider additional "in Mexico" HFCS costs that explain the 17.18 

percent premium over the United States HFCS price. In addition to transportation. customs and 

broker fees, and import tariffs. Cargill de Mexico also incurred costs relate~ to distribution, sales, 

9· See Appendix 36 
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and general administrarive activity. In calculating Cargill's damages, we have accounted f~r 

these additional costs. When these costs arc acwunted for. the "additional premium" over 

United States HFCS price is only 8.3 percent.9S Considering all of Cargill de Mexico's costs, an 

8.3 percent margin is quite reasonable in our view and within PRA's own acceptable range of 3 

to \0 percent.96 

83. Finally, PRA underestimates the margin that Cargill de Mexico earns on HFCS sales. PRA 

misinterprets the Sales Brokerage Agreement between Cargill and Cargill de Mexico and 

incorrectly claims that Cargill de Mexico was restricted to a margin of only USS 0.50 per cwt on 

HFCS sales.97 The Sales Brokerage Agreement establishes a fee for Cargill de Mexico when it 

brokers sales of HFCS to Mexican customers on Cargill's behalf.P
' These are direct sales 

between Cargill and end Mexican consumers ofHFCS. We do not account for these sales in our 

lost cash flow calculation. The Sales Brokerage Agreement does not Cover Cargill's sales of 

HFCS to Cargill de Mexico as a wholesale buyer of HFCS.99 As such, it is not accurate to 

compare the 4.85 percent margin implied by the Sales Brokerage Agreement with Cargill de 

Mexico's 8.3 percent margin over United States HFCS prices. 

84. Third, PRA argues that our 2002 HFCS price is not in acwrdance with Cargill's actual 2001 

HFCS sales: 

''To put this into perspective, during the year 2001, Cargill reported selling 
HFCS-55 and HFCS-42 to several clients in Mexico, among them, Jugos del 
Valle, Orvall, Kent Food and Industrias Citrlcolas. After analyzing the prices 
at which Cargill sold HFCS during that year we obtained an average price of 
USD $12.90 for HFCS-55 and a price of USD $\0.80 for HFCS-42. We 
observe again how the price of USD $14.73 that Navigant projects has no 
basis."IOO 

9S The additional Cargill de Mexico costs are equal to USS 1.03 per cwt (USS 0.76 per cwt for SG&A and financial 
expenses, USS 0.27 per cwt for distribution and pumping). If these costs arc considered, the relative HFCS cost 
calculation becomes: USS 10.30 (US HFCS Price) + USS 2.27 (transportation within Mexico, customs/broker. 
and NAFT A tariff charges) + USS 1.03 (SG&A, financial expenses, distribution and pumping) = USS 13.60 per 
cwt. Using this relative HFCS cost, the Cargill de Mexico distribirtion margin is calculated as: USS , 4.73 
(projected Me.)Cican HFCS price) I USS 13.60 (relalive Mexican HFCS cost) = 108.3%. 

96 PRA Expert Report 1 90 
97 1d. 1 91 
'IS Ortega Rebuttal Wit'nes5 Statement 1 32 
99 We understand that sales or H FCS between Cargi ll de Mexico and Cargill, Inc. were conducted under terms set 

forth in a service agreement established in the early 19905. Cargill has been unable to Iccate this agreement. 
however. 

101) PRA Expert Report 1 9S 
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85. Again. PRA does not consider that 200 I Mexican sugar prices were at unsustainable levels. 

Thus, it is not surprising to us that acrual HFCS sales would be depressed in 2001 as well. 

Moreover, PRA fails to recall that the anti-dumping duties were in place in 200 1. Given the 

extent of the duties imposed on Cargill in 200 I, it was unprofitable for Cargill to sell HFCS in 

Mexico.l~l We understand that these sales. which were insignificant in size, were made solely to 

maintain relationships with customers Cargill planned to serve once the duties were removed. I02 

Given these factors, Cargill's actual 2001 sa leg price of HFCS to Mexican customers is not a 

reasonable benchmark from which to judge a forecast of HFCS prices in the "but for" world. 

x. Cargill's Investments in HFCS Capacity and Distribution in Mexico 
(Section C.1) 

86. In Section C.7 of its expert report. PRA presents a series of quotes from internal Cargill 

documents and reaches the conclusion that none of. Cargill's additional capacity investments 

between 1993 and 1998 were made to serve the Mexican HFCS market. 

"We believe that this fundamental premise [that Cargill invested in capacity to 
serve the Mexican HFCS market] is incorrect and that Cargill's investments in 
additional HFCS capacity were intended to serve the growing US HFCS 
market only. ,.103 

87. PRA's conclusion is both wrong and illogical. First, PRA bases its conclusion on selective 

quotes that were taken out of context. As discussed at length ill the rebuttal witness stateptents 

of Mr. Michael Urbanic and Mr. Jeffrey Cotter. every one of the Commitment Requests 

contained lengthy discussions and analyses regarding the future potential of the Mexican HFCS 

market. 104 PRA simply ignores these sections of the documents from which it quotes. 

88. Second. PRA's conclusion is illogical. PRA accepts that Cargill invested at least US$ 4 

million in distribution facilities to supply HFCS to the Mexican market. lo
, Yet despite agreeing 

that Cargill invested in facilities to distribute HFCS in Mexico, PM illogically concludes that 

101 COlter Witness Stalement 1 88; Ortega Witness Statement 180 
102 COlter Rebuual Witness Slatement" 34 
! O~ PRA Expert Rcpon' 109 
104 Cotter Rebuttal Witness Statemenl 139-42: Urbanie Witness Statement., 21-60 
10.1 PRA Experr Report 1132 

However, Cargill strongly rejects PRA·s calculations and posits that the entirety of Cargill's investment in the 
Tufa and McAllen transfer stations (VSS 5 million) was intended for HFCS. See Ortega RebunaJ Witness 
Statement, 8-14 and Vrbanic Witness Statement 1 82-9'. 

Page 32 of3S 

001066 



61 

CONFIDENTIAL 

Cargill did not invest in the production capacity that would be needed (0 fulfill the distribution. 

Obviously, the product cannot be distributed unless it is first produced. Thus, investments must 

be made in both production and distribution. PRA's illogical conclusion in this regard is further 

proof that PRA has wrongly analyzed Cargill's internal documents. 

XI. Consideration of Mitigating Factors to Cargill's Damages (Section C.8) 

89. rn Section C.S of its expert report, PRA alleges that we did not consider all of the mitigating 

factors to the damage Cargill suffered due to Mexico's Soft Drink Tax. According to PRA, we 

failed to consider that Mexico's soft drink tax increased the value of Cargill's investment 

interests in Zucarmex, a Mexican sugar producer: 

"[1]he benefits Cargill obtained [from the Zucarmex investment], whichever 
they are, must be subtracted from the damages assessment in order to place 
Cargill in the position it would have been immediately before th'e measures 
that allegedly affected it were taken (i.e., the rEPS tax). 

Since the Navigant Report did not conduct this analysis nor calculation, we 
conclude that its analysis is incomplete and therefore its calculations overstate 
the amount of damages."I06 

90. PRA is wrong in stating that we did not consider how Cargill's investment in Zucarmex 

might mitigate its HF'CS damages. When Cargill's investment in 'Zucannex is appropriately 

analyzed, it cannot be logically concluded that the investment, or any benefits deriving from it, 

mitigate any ofthe damages Cargill has suffered from Soft Drink Tax. 

91. On 26 June 2003, eighteen months after Mexico enacted the Soft Drink Tax, Cargill paid 

US$ 20 million in exchange for a 15 percent share in Impulsora Azucarera del Noroeste, the 

parent company of Zucannex and a seven-year marketing contract with Zucarmex whereby 

Cargill was to be paid 5 pesos for every 50 kilogram bag of sugar that it sold ("Marketing 

Agreement,,).I01 

92. PRA argues that the benefits Cargill obtained from the Zucannex investment should be 

counted against Cargill's lost cash flows because the Zucannex investment would not have been 

as valuable if Mexico had not enacted the Soft Drink Tax. In our view, PRA's position in this 

regard is incorrect for two reasons. 

106 PRA Expert Report 1 155-156 
107 Jurgens Witness Statement 120 
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93. First, Cargill made its Zucannex investment in June 2003 - eighteen months after Mexico 

enacted the Soft Drink Tax in January 2002. Because the Soft Drink Tax was already in place 

when Cargill made its investment. any beneficial aspects of the tax would have been factored 

into the $20 million price Cargill paid for the investment. loa Only if Cargill had made the 

investment before the Soft Drink Tax was imposed or became known would there be a need to 

consider potential mitigating benefits earned as a result of the Soft Drink Tax. 

94. Second, PRA wrongly assesses the Marketing Agreement between Cargill and Zucannex. 

According to PRA, the Marketing Agreement was only viable because the Soft Drink Tax was 

supporting the price of sugar in Mexico: 

"If the price of sugar in the market was perceived to be unstable or significant 
reductions in the price of sugar were expected in the future it would be very 
hard to imagine that Zucarmex or Cargill would have considered a fixed 
commission in the future; they were sure that the market would support this. . 

In fact, during 2002, and with full knowledge of the enactment of the rEPS 
tax, both Cargill and Zucannex. must have considered the' prices for sugar 
would not be negatively affected (by HFCS imports, for example) at least for 
the following five years in which the "special" commission was in place."I09 

95. However, the Marketing Agreement did not benefit from high or stable sugar prices as PRA 

suggests. The terms of the Marketing Agreement were negotiated as an integral part of Cargill's 

US$ 20 million investment in Zucarmex. When Cargill considered investing in Zucannex, it 

valued a 15 percent stake in Zucannex at US$ 13.5 million. IIG However, Zucarmex was in need 

of USS 20 million. 11I To justify a US$ 20 million investment in Zucarmex, the Marketing 

Agreement was signed to provide Cargill with additional value in the transaction. Thus, the 

Marketing Agreement ensured that Cargill received fair value for its US$ 20 million 

investment. 112 Without the Marketing Agreement Cargill certainly would not have paid US$ 20 

mi Ilion for the Zucarrnex. shares.ll~ 

108 In fact. Cargill did consider the Soft Drink Tax when determining the value of the ZlJ(;armex investment See 
Jurgens Witness Statement ~ 14 

109 PRA Expert Repon, 149. 150 
110 Jurgens Witness Statement 1 15 
IH ld., IS 
Il2 ld. ,17 
Il.

l ld.,17 
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96. If the benefits Cargill has received from its inveslmcnt in Zucarmex must be offset fi'om 

Cargill's losses related to HFCS sales in Mexico (as Mexico and PRA argue), Cargill would be 

put in the effective position wh.ere it has overpaid for its investment in Zucsrmex. Consequently. 

Cargill's Zucarmex investment and any benefits Cargill has eamed from its investment in 

Zucannex are not factors which should mitigate Cargill's losses related to HFCS sales in Mexico 

that were impacted by the Soft Drink Tax. 

30 June 2007 

.Date 
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CARGILL, INC. v UNITED MEXICAN'STATES 
ALTERNATIVE DAMAGE SCENARIO 

CALCULATION OF THE "BUT FOR" MEXICAN HfCS MARKET 

I. Aftu.'lIIJpr UN In ~.II.I~ t.tver,.lndu:aty fl .. lQi1!"·:!OO1 Swh.~ Mc"I(.V'I ~,.O-Wtnf"k-t brl.Jw.. ''M·2007. USDA. 2IXJ&. CNAV·lt1). (C.EL,..U,.. 

fl>rt-,(,Af,htd Mc'IIK"IIr'I bI.."'""~P' ihlloD4ry ~u_Ior.:JQl.1l111 i,Nwd un aut,d h4.:'\kM ~ ind."""", ~"_'I.. .. I"IIl!ai'aad Mn:iIc..wI b.."¥VT"'IJL' indudry ItFCS u •• 
~ A...tJ~ 11R:s Ullt in tht ~'c"" hl~ MuMfy fur 199;!·2001 So\Ir<e. MeaJu,n.s-.tftJer~rriGn h)' l*. 19'Q·~. tJSO .... ~ fNAV-ll'7l.IC.Ea..2l'71 

FtH\..,'Pl<lUdMt.''tb...,hu,, .... lndulltfylft=C!l~rnr~·.,.It~t)I''Ilhl:I'f1301.lptIun,.l.VmIIiIOok'ntIr~ftJlrtIftI2I.''·~1U1~CW'ft''.~otl~)'l*S~lhm~"'IIIIII.,.,. 

w.lh\JlJT ~J'rcs..cl~ r*rn' ... odiartt$re ... pp.ondlll.,.. 
J. """'01.....-_~ i00i"''')' "" .... _ .... ..... ,99:!.W1!5 Sou" .. " M.. ......... _c.-...,....,"Y 1hc.1Wl-::!III1. USIIA. """.INAV·l\~IC.£,c .... 71 

T .. (,...~MfW' .. we ... w-.uIl1dl ..... III! M.,.:"tc.I~ .... wwkrNt ~ doesmf pow 1ft ~lOO7, 
.. , AdWl ~UIIIt in ~p.~. itduJU:I hM' 199'l·:!D01 SGu'CIIl ~Aft ~Consur"r"_ by u.. I Ml·:nw. USDA.DM. (NAV·'l'1J.fC·£L.D71 

Fon."C~ MoII3'\~""'.lnCI...,. "'1M' ~ fur ~lOO7l1 tt..wd on ~ ~n ftMoN-'fcr.tp indiUlrlr"J ~~r\llle 1o."'M; ~ ~ ~m--M'I.'r.INkI"rr I~FCS lM'. 

!I. Ao!Iualll'F'aOUM' In 1M ~1r .. 1UI~" 'n6",." fat IM-XUI ~ ~~ ... CUNWnplitJn bJ UK:. 199'2-:DI'1. l..'5D4. ~ INAV.ll1l. (Ck..nn 
ht1UC".Hh!d MINOn 1'\OfI,~.I~\Mh'y IIFa lila I. 2OOl.'lD07 kt..d dfIIi.~1 ~ r'l"Cll'ft 25." to l7"\ I~KS.adI.lpHqn. 

lIP. Adu.tl M'e.;w. "--'''¥c!I',..indulllJ' .wo,,"'=nrr tIM fw 1991-lOO) 5duror. MftiaM Sllf-tllCIcftcTC,.....,..,.1on '" U .. 1~·::oor.l.."5DA. 2006. tNAV·n7)~ fC-Ew ... .zm 
FOT ml-lOJ5. ""'-! WlUIftl.'d dvI nan.-bcWt".lndulb')' ,w.UniH II..., k 6fUII10 tit!!'" o( _~ lndtt.dry ~ Ulill', wh,1dI1'J n...,.klMhfp 01 pn.~ .. re-- tft ' ... &RS d.l.tA/1'I"Qckl. 
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CARGILL, INC. v UNITED MEXICAN STATES 
ALTERNATIVE DAMAGE SCENARIO 

CARGILL'S POTENTIAL SALES IN THE "BUT FOR· MEX1CAN fiFCS MARKET 

Il!!!IDl 
I. I'IUI e.rcrl Ro."... al TAb"'. 
2. 11", """""km &uwmmcna ,,.Ilu'wl-d HFCS Impom: UI"IIIL",. quut3.ym'm in 2001'. ~ 1IOC'.I2001, , .... J r,-.:uh nf lhe d.l.nugc dune I., Us. .UC'oV prndum.at. by Hul"ricJlllC' Ko!trin •• 

the U.9..IInd M~lIlan FJ"'C'mR'fl:nll:"~ 10 .ulow olI COfbln olImDu .... 0( Mt.-,:i.eln niSI' Inlo I~ US. m.rb..rt. As. rewlt,. MeQm, redproc-Jl'd .net 1I~n!\.od kI.Uu_ 2...;0.000 MT .... b. 

inlO M""iw lrom .... U.~ InO<t lOO6.s.p.lOO7. M..1ro ",1II.'_"",'"""",0I2S0.000 lofT (dryl 01 HFCS. III Ott 21107· Doc: 2007. M",,,:., .. III.I,,,,, "" hnport'" 1"5.000 "':!50.IlOIl 
MT ld'1).xHF<S. Tobccu\a.."n'''''ft.,ItW.I'-urn('d th. Mazl.co would: .. now lhe mlaimum tmdtlnl ull1lC'S (lSO..OOO hIT) duri"50ri:t0ber"'9X1/. tJ.c.ccmbc:s'1lXl1. murder lu e\)f1Y,"'" 

U\I!' Metck:al\ HKS qLk)ta frmn FiIlClI Yl."lr h)~r Y(,u. WG IIftUfIk"CI Ifl ... llht yCJItl)' QWt1. impr1l't5 Wrte' s~d LOV'onfy fI~l.'T lh..:o n . .f.:9ok'1C puriod. AJIN;ruSh the qual", could ~ 
oocd I ... oil"," HFCS-I2 ... HFCS--5S ••• be! _.d .. __ "'" HfC>S5 wvl.ud'l' ~ I._.~ 0.7710_Il00 0<I0b<r2005 .Septcm ... .,211D6q""' •• 
Pa- C.rJiD"uIlOQ,tion f'-~nUgr: In 2D05 ... 20061. w.l ...umcd ...... ti1enM'npllny R...:civcd • M.5~ pcrt"Il'I11 .nucathll~ fOr .11 HfCS~. frum 200S III '1In1 .. FIlof' C!')tImp~. Car&'II·~.ra 
.f II>< 2007 _ond.>r 1""" quu .. I, .. f.Oaw" (:U~)' (2.'oO.000'c:v~). 250.000\. ISt.lY.!5 
5<101<1" Jo • ....,,:Ioot SuS.,.nd S ....... _ ... 0.1110.11<. USD .... 31 I"''''", !006. INAV·1MI.IC·h·241I; 
'Cum Rcfi ..... W.k""," Sw........., DoaI with Moxiw·. Com RI!fboor. AhOCl ...... :!II 1.ly ~ (/'(.\ V'WIII, IC·&.·2541 
M<'-'Ond ...... ~ion nQ ... HFC5. W,i~ Cut.t>ol "MInge. LLr. J A"G""' !006 INA'II-8II, IC-&.·256) 

3. C"gUI hi. histurbtly hod. """'8 r_1n Ilw ooft drink I ...... try. whon> Ihc prlmO')l • ...,. ......... HFCS-SS •• no! C ... i11 de .... I<o· ... -.b .. ..- ....... "'ri,dy 
m~de up 01 HFCS-55 prior to the fmpwldOft ufduths • ..:t th: fUll drink t ..... HowcYt:r. In be ~ .. ~. we l:!BUmc..od ..... t the mi:r. oIC."UI cit ~lCko'l !l4k.'S would rnimlcthe 

/..)ng k'rrn.ptoductmiJ: \)ftht! lIo4I. .... ic.an .... .FCSm.,keI,. which ~ HIJUIftCd lobi! 39'10 HFCS-U And61'X.. HFCS-55" .. Ov.rll1lSU'rnption IIboot IN:IlIIoc:lllUon ofHFCS~ I~ HFcs-... 1Jmd 
HfC>S5 .. ,....., .. tho .. 0 ...... mm~1Ion of lho ... " ... US HfC$ m ........ lrom t~2IlQS. s.. .. f.pp<ndhc lSI ... runhor ddiH. 

~. Suol'(~ 1""'.I)'!006 Sup, >nd 5 ........... o..Iloolr.. USD ..... J I I ... ..,. 2OIl6. INAY-l011.1C·&.·242/ 
5. s.,.,,....., FlO Curda. Sed ... 9· Corw"""'nT.bIoo. US 0:.. ...... D ....... 11 Nov,'II1 ..... lIlO6. INAy·UII. IC&.-210 
fl. Orgill'. a:.hato \lI thv ~~MI HFCS m.ariu,."1 rw:opn ... entt both CatgiJI de Mtt:w:iw $tlcs;and ursin. Inc.. d.in;d !Salcs to U~5co. Ca.-wIL Inc.. dirwd ~k.'1i.1'C mrtoWt1 in A~kn ~ 

.rod lO:.m... tho d.a_ or. quontillodb-.! onty ... CdM·,prq..'d»Iwios In """'1aL 
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CARGILL'S HFCS PRODUCTION AND SALES IN THE HBUTFOR H MEXICAN MARKET 
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CARGIll, INC. v UNITED MEXICAN STATES 
ALTERNATIVE DAMAGE SCENARIO 

CARGILL'S HFCS PRODUCTION AND SALES TN THE "BUT FOR" MEXICAN MARKET 

I. nw Dayton '" OilNniH capoc;lloo .. p.....,. IIw minimum "~miH.oI<d "CI:SC Glpacity _.IIHI with CuJUrslnllHhnmt In <he MO>CIam HfCS ",.ric ... 
lI«.u~ I .... o..ylm and Dlmm"t rlmll ~ .hot dOWTo In 199fI k 2005, ~ •• Iy, ,heir produ<tio>n copoaly. by definition. \~ .. nat .hilmllo "",,!<oil 
other lfIon M ... I .... If the .. ~ t...n odd_J .\Ien,," £ex ... 1e< that ",.tiliod <Mlntm',,!!' ptOCIuctiOf\ til ... ,he planio would toot ha •• bftn.hut 1Iown. 

Tho o.yl,," plont CApo<ltJf ",,,_!he ~d ""<eM •• ""oty inlended for tho Mexican Hl'C5 m.rkotln 2IlOl·2005,.1 Dayton WOI,,",I dow" from \998-2005. 
W. und-.nd fha. D.y ..... w" reoponod In :!OO61o help meet .thonoJ d ..... nd .. _II .. 5CTVO the HFCS d ..... nd (rom "'" trade .os-...mll with Mt~i<o 
lh .. new __ w .. _ 'ftIffid<!ll to I<ftp DIy ton fully u~1Iud . In 2005. u.,iII.oloa mul down I planlln Dlmmll~ TJC. whld> ~ • 10 .... ' ... f*ity 
,han 0.,."",. n..""o .... !he 'otal iDcmY>flltal HFCS Glpooty S-Ined by oponlnS DIIy"'" and cIaoin& 01,.."... 'ppru.I ... , .. tho additional m;tI~ 
of damap o>ff..-.d by lhe .... ri< .. devolopmanlltn 2006 and 2IXl1. As sud!, 1M Dimmltt ""podty is UMd for tho periods 012006 .nd 2007. 

2. Sow,." F.l>ru.ry 2003 Avera.,. Dan" Com Wet Milling C.p"0ty. Cargm. Inc. 3 FeloN"',. 2003. CNAV·nJ.IC-e..-l861 
March 2005 Aver. Dilly Com W .. Mlllin,C.p"oty. C"'sil~ Inc. IS Mat<h 2005. INAV"n.IC.Ex,2181 
Alllluugh ltv 75..000 I>uIdly grind if nominoJly ... em inIII H~ ani! HfCS.S5 c:apadty. U Is our underelondillS thot HFCS-U one! HfCS.55 
pmdudlull <aJ'OdIy _ ... ""tiMaI>it.at1 J'ft"'Yi.Id ra60 of 1:1. 

l . Wi_ StawrI>enI 0/ JrlI Co.ter, pua. 30. For 2OD1. we -..med thot pmduc\\on aI HFCS £ex Mexico """,Id only occur '''"'' ItIe .nH-<lumping dutlos 

"'ere BRed "" IS May 2002. 
4. We h .... uoumed that HFG55 demand would be.-Iied ber_ HFCH2 demand .in", HFCS-5!li. tho Iri&h" m"'!:in product. A< sud!, all produ.:tiDl'l 

capacity is tnltilUy allocated '" nUinS HFCS-SS demand. Only II .. par""" 0( prcductkJn GIf'AOIl' tNt 10 not uoed to MflJl Hf:CS.55 derNnd Ia ••• iioble 
(0' ,he production at ~1. • 

5. Sour,,", Ft!t>Nary 2003 Aum.p DO"1 Com Wet Milling C.p.aly. C .. pl~ Inc. 3 f"bruory 2003. <NAV-nt, (C·Ex,l861 
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CALCULATION OF PRE-TAX PROFITS FROM SALES OF HFCS"55 
c,o,u 1%0"' .. USD/ 
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A pperuii)( 33 

CARGILL, INC. v UNITED MEXICAN STATES 
OFF-TRADE SALES OF SOFt DRINKS BY SUBS£CTOR: VOLUME, 1999 .. 2004 

~ 
1. Annex PRA-2. Table 4111 Pg. 26 

2. AMeX PRA-2" Table 59 at Pg. 34. Excludes 100% Fruit JUJO! ond zs.99~ Nectars. 

3. Annex PRA·2. Table 90 at Pg. 48 

4. AMell PRA-2, Table 103 at Pg. 52 

5. Annex PRA·2,. Table 123 at Pg. 58 
6. Annex PRA-2, Table 136 al Pg. 6t 

Coujid(lIfinl Page 2 of2 
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CARGILL, INC. v UNITED MEXICAN STATES 
ALTERNATIVE VERSION OF PRA '5 "MAX1MUM" HFCS ADOPTION CALCULATION 

N!!b:Il 
1. Appendix 33, "Col. CarboNleII· data from 2D01 
2. Appendix 33, "Non-Cola Carbonates" data hom 2001 
3. ApPendix 33, 'l'ruitNepiable Juice· dobo Uoo> lODL 
t. Al'!>mdix 33, "Functior>al Orin ... • d8t. 110m 2001 

5. Appendix 33, ·COIK1II)Inta (R1Dr d~ta from 2001 
6. Appendix 33, "R1D Tn" and '"RT1) Cotre.- bta ftom 2001 
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Appendix 34 
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CARGILL, INC. v UNITED MEXICAN STATES 
ALTERNATIVE VERSION OF PM'S "MAXIMUM" HFCSADOPTlON CALCULATION 

60 Percent "BTAnd" Co14 HFCS Ailopti.on 

s 
~. 

S 

~~~ 
~WV~.~J:!· . 
~It~l>~ 
~~ics 

I. Append;l<.l3, -Col. Carbon.tes" clabo from 2001 
2. Appendix J3, "Nbn-cut. Ca!bonales" data from 2001 

3. Appendix 33, -fruiVV~blio luke" d.tla from 2001. Excludes 100% Fruit Juice and 2-'"9'1% Necbor.l. 
4. Appendix 33, "functional Drinks- data from :1001 
5. Appendix 33, -C<lI\Cenlt.tes (RTO)" data from 2001, 

' ~. Appendix 33, "RTD:r~" arod "IUD Coffee- data from ZWl 

u>nfikntW 
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t. Appenl1ix 20 

CARGILL, INC. v UNITED MEXICAN STATES 
MEXICO - US HFCS PRrCE COMPARISON 
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4. Anrage Invoice price ch ... god from c.<giIl. 1m. to C.rglll d. Me"iw rOr dlipmmla of J-IFCS.S5 toD.SUl d. Mel!iCO (~no. 741. 2741) 
in 1.997·1998. 
Soum': Profjtobilily on Mexiw Sales. 1996-20G4.. C.rgIll.Inc. 2004. (NAV.74I, (C.-EJt.-201 ) 
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CARGILL, INC. v UNITED MEXICAN STATES 
DISCOUNT Of PR.OJECTED MEXICAN HFCS PR,ICES TO (lC'!11-1L MEXICAN SUGAR. PRICES 
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Court File No. 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

IN THE MATTER OF AN ApPUCATION TO SET ASIDE AN ARBITRAL AWARD UNDER RULE 

14.05(2) OF THE RUL.£S OF CIVIL PROCEDURE AND ARTICLE 34 OF THE VNCITRAL MODEL 

LAWOfl/ INTERNATIONAL COMMERCIAL ARBITRATION, BEING THE SCHEDULE TO THE 
INTERNA TlONAL COMMERCIAL A RBfTRATJON A CT. R.S.O. 1990, C. 1.9, AS AMENDED 

BETWEEN : 

THE UNITED MEXICAN STATES, 

Applicant 

- and-

CARGILL, INCORPORATED, 

Respondent 

NOTICE OF ApPLICAT10N 

TO THE RESPONDENT: 

A LEGAL PROCEEDING HAS BEEN COMMENCED by the Applicant. The 
claim made by the Applicant appears on the following page. 

THIS APPLICATION will come on for a hearing on June 3, 20 I 0 at 10:00 3.m. or 
as soon thereafter as it may be heard, at the Courthouse at 393 University Avenue, Toronto. 
Ontario, or at such other location as the Court may advise. 

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step 
in the Application or to be served with any documenlS in the Application, you or an Ontario 
lawyer acting for you must forthwith prepare a notice of appearance in Form 38A prescribed by 
the Rules of Civil Procedure, serve it on Ihe Applicant's lawyer or, where the Applicant does not 
have a lawyer, serve it on the applicant, and file it, with proof of service, in this court office, and 
you or your lawyer must appear at the hearing. 

VANOI : 2715573 : vS . 
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IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY 
EVIDENCE TO THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES ON 
THE APPLICATION, you or your lawyer must. in addition to serving your notice of appearance, 
serve a copy of the evidence on the Applicant's lawyer or, where the Applicant does not have a 
lawyer, serve it on the: Applicant, and file it, with proof of service, in the court office where the 
application is to be heard as soon as possible, but at least two days before the hearing. 

IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE 
GIVEN IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU 
WISH TO OPPOSE THIS APPLICATION BUT ARE UNABLE TO PAY LEGAL FEES, 
LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID 
OFFICE. 

Dated: 

TO 

VANOI : 2715573: v, 

November 25, 2009 

CARGILL, INCORPORATED 
15407 McGinty Road West 
Wayzata, Minnesota 
United States of America 
55391 

Issued by: ___ --:-_:---:--__ _ 
Local registrar L 

t..~_ fSY~l~ \ 
393 University Avenue ) 
I Olh F1oor 

Address 

Toronto. ON M5G 1 E6 
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ApPLICATION 

THE APPLICANT MAKES APPLICATION FOR: 

I. An Order setting aside the award (the "Award") made on 18 September 2009 at Toronto, 

Ontario, by an arbitral tribunal (the "Tribunal") constituted under Chapter 11 of the North 

American Free Trade Agreemenl ("NAFTA"), concerning an arbitration arising between 

Cargill, Incorporated ("CargiU") and The United Mexican States ("Mexico") in ICSID 

(Additional Facility) Case No: ARB (AF)/OS/2.2. 

2. Further lind in the altern~tive, an Order substituting for the Award: 

(a) an Order that Mexico pay to Cargill de Mexico the present value of Cargill de 

Mexico's lost cash flows in connection with its sales of high fructose com syrup 

("HFCS") in Mexico (the "Proper Amounf'), plus interest from I January 2008 

until payment in full at a rate equaJ to the United States Monthly Bank Loans Prime 

Rate, compounded arulUaJly; or 

(b) alternatively, an Order that Mexico pay to Cargill de Mexico an amount in Canadian 

currency sufficient to purchase in United Slates currency at a bank in Ontario listed 

in Schedule I to the Bank Acl (Canada) at the close of business on the first day on 

which the bank quotes a Canadian dollar rate for purchase of United States currency 

before the day payment is received by Cargill de Mexico, the Proper Amount, plus 

interest from 1 January 2008 until payment in fun at a rate equal to the United States 

Monthly Bank Loans Prime Rate. compounded annually. 

(the "Substituted Award") 

3. Further and in the alternative, an Order suspending this Application in order 10 give the 

Tribunal an opportunity to resume the arbitral proceedings to eliminate the grounds for 

setting aside the Award by making the Substituted Award. 

4. Further and in the alternative, an Order confirming that, pursuant to Article 1136 of tlle 

NAFTA, the recognition or enforcement of the Award be suspended pending the hearing of 

this Application. 

VANOI: 2715573 : vS 
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S. An Order that Cargill pay to Mexico its costs of this Application on a full indemnity, or 

alternatively a substantial indemnity, basis. 

6. Such further and other relief as to this Honourable Court may seem just. 

THE GROUNDS FOR THE APPLICATION ARE: 

Factual Background 

I. Cargill is a corporation incorporated in the United States of America. Among other 

activities, Cargill produces at its production facilities in the United States and distributes 

HFCS, a sweetener used in soft drinks and other products: 

2. Since 1973, and at all material times, Cargill de Mexico has been a subsidiary of Cargill. 

located in Mexico. Cargill sold HFCS to Cargill de Mexico, which then distributed it within 

Mexico. 

3. The NAFTA entered into force on 1 January 1994. In or ahout 2005, Cargill brought a claim 

against Mexico under Chapter 11 of the NAFTA, alleging that Mexico's imposition of a tax 

on soft drinks containing HFCS, and its failure to issue import pennits to Cargill de Mexico 

in respect of HFCS sought to be exported by Cargill to Mexico, violated Articles 1102 

(National Treatment). 1103 (Most Favoured Nation Treatment), li05 (Minimum Standard 

of Treatment), 1106 (Performance Requirements) and 1110 (Expropriation and 

Compensation) of the NAFTA. Cargill sought monetary damages on its own behalf, and on 

behalf of Cargill de Mexico. 

4. On or ab?ut 21 June 2006, the Tribunal was constituted to detennine Cargill's claims. 

5. The place of the arbitration was Toronto, Ontario, Canada. 

6. The applicable rules were the Additional Facility Rules of the international Centre for 

Settlement of Investment Disputes (the "ICSID Additional Facility Rules"). 

V."NOI 271 SS7J: ... 5 
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The Award 

7. On 18 September 2009, the Tribunal delivered its Award, concluding that: 

(a) Mexico had breached its obligations owed to Cargill de Mexico under Article 1 J 02 

(National Treatment) of the NAFTA. (Mexico does not challenge this aspect of the 

Award.) 

(b) Mexico had breached its obligations owed to Cargill under Article 1105 (Minimum 

Standard ofTreatm~nt) of the NAFTA. (Mexico challenges this aspect of the Award 

on jurisdictional grounds.) 

(c) Mexico had breached its obligations owed to Cargill de Mexico under Article J 106 

(Perfonnance Requirements) of the NAFTA. (Mexico does not challenge this aspect 

of the Award.) 

(d) Mexico must pay to Cargill the present value of the lost cash flows that, but for 

Mexico's violation for the NAFTA, Cargill would have received on account of its 

sales of HFCS to Cargill de Mexico. plus the lost cash flows which Cargill de 

Mexico would have received by distributing such HFCS within Mexico. (Mexico 

challenges this aspect of the Award on jurisdictional grounds.) 

(e) Mexico must pay interest on the Award from 1 January 2008 until payment in full at 

a rate equal to the United States Monthly Bank Loans Prime Rate, compounded 

annually. (Mexico does not challenge this aspect of the Award.) 

(f) Cargill shall recover from Mexico a portion of its costs of the arbitration. (Mexico 

does not challenge this aspect of the Award.) 

VANOI: 2715573: vS 
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Mutters Beyond the Scope of the Submission to Arbitration 

8. The Award contains decisions on matters beyond the scope of the submission to the 

arbitration, conlrary to Article 34(2)(a)(iii) of the Model Law on International Commercial 

Arbitration adopted by the United Nations Commission on International Trade Law on June 

21, 1985 (the "Model Law"), as enacted in force and set out in the Schedule to the 

International Commercial Arbitration ACI, R.S.O. 1990, c.1.9 (the "JCAA"). 

9. In particular, in and by the Award and contrary to the Model Law and the NAFTA: 

(a) the Tribunal held that the obligations in Article 1105 (Minimum Standard of 

Treatment) of the NAFTA are owed to investors of another NAFTA Party, and not, as 

the NAFTA text provides, solely to investments of inv.estors of another NAFTA Party; 

(b) the Tribunal ordered Mexico to pay to Cargill compensation measured by reference 

to Cargill's lost sales of HFCS to Cargill de Mexico, where those losses were 

incurred by Cargill in its capacity as an exporter of HFCS from its production 

facilities in the United States, not in its capacity as an investor in Mexico - which is 

the only capacity in respect of which Cargill was owed obligations by Mexico under 

Chapter II oftheNAFTA; and 

(c) the Tribunal framed its order to pay compensation in a manner contrary to the 

mandatory provisions of Article 1135 (2) and (3) of the NAFTA. to the extent the 

entire sum was ordered to be paid to Cargill, rather than to Cargill de Mexico. 

Treaties, Enactments and Rules Relied Upon 

10. The Applicant relies upon: 

(a) theNAFTA, including without limitation Chapter 11 oftheNAFTA; 

(b) the ICSID Additional Facility Rules; 

(c) the Model Law, being a schedule to the ICAA; 
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(d) Rules 14.05(2) and I 7.02(n) of the Rules o/Civil Procedure, R.R.O. 1990, Reg. 194; 

(e) the Courts of Justice Act, R.S.O. 1990, chap. C. 43, s. 121; and 

(t) such further and other provisions as counsel may advise and this Honourable Court 

may permit. 

THE FOLLOWING DOCUMENTARY EVIDENCE WILL BE USED AT THE HEARING 
OFTHE APPLICATION: 

I. The Award, pleadings, exhibits and proceedings in the arbitration record. 

2. Such further and other materials as counsel may advise and this Honourable Court may 

permit. 

SERVICE OUTSIDE OF ONTARIO 

I. This Application may be served outside of Ontario pursuant to Rule 17 .02(n) of the Rules of 

Civil Procedure and pursuant to Article 2( I) of the Model Law. 

November 25. 2009 
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File No. 34559 

BETWEEN: 

IN THE SUPREME COURT OF CANADA 
(ON APPEAL FROM THE FEDERAL COURT OF APPEAL) 

THE UNITED STATES OF AMERICA 

- and-

CARGILL, INCORPORATED 

- and-

THE ATTORNEY GENERAL OF CANADA 

CERTIFICATE OF COUNSEL 
(CARGILL, INCORPORATED, RESPONDENT) 

(Pursuant to Rule 27 of the Rules of the Supreme Court of Canada) 

Applicant 
(Appellant) 

Respondent 
(Respondent) 

Intervener 
(Intervener) 

I, John Terry, ofthe law finn Torys LLP, Counsel for the Respondent hereby certify that: 

(a) there is no sealing order or confidentiality order in effect in the file of the lower court and 

no document filed includes infonnation that is subject to a sealing or confidentiality order 

or that is classified as confidential by legislation; 

(b) there is no ban on the publication of evidence or the names or identity of a party or 

witness; 

( c) there is, pursuant to legislation, no infonnation that is subject to limitations on public 

access. 

Dated at the City OfT;~ P;Yin~f Ontario, this 20
th 

day ofJanuary, 2012. 

~O~ 
Counsel for the Respondent 
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