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I.

Background

1.
On July 20, 2007, the International Centre for Settlement of Investment DisSXWHV ³,&6,'´RUWKH³&HQWUH´ UHFHLYHGD5HTXHVWIRU$UELWUDWLRQGDWHG-XO\
SUHVHQWHG LQ WKH 6SDQLVK ODQJXDJH ³6ROLFLWXG GH $UELWUDMH´  and submitted by
URBASER S.A. AND CONSORCIO DE AGUAS BILBAO BIZKAIA, BILBAO BISKAIA UR
PARTZUERGOA ³&ODLPDQWV´ UHVSHFWLYHO\ ³URBASER´ DQG ³&$%%´) against the
ARGENTINE REPUBLIC ³$UJHQWLQa´ RU ³5HVSRQGHQW´  7KH &ODLPDQWV VXEPLWWHG WKH
Request pursuant to Article X of the Agreement on the Reciprocal Promotion and Protection of Investments between the Argentine Republic and the Kingdom of Spain
signed on October 3, 19911 ³$UJHQWLQD-6SDLQ%,7´RU³WKH%,7´ 
2.
On October 1, 2007, the Acting Secretary±General of ICSID registered the
Request and notified the Parties of its registration.
3.
&ODLPDQWV DQG 5HVSRQGHQW WKH ³3DUWLHV´ DJUHHG WR waive the nationality reTXLUHPHQW DV SURYLGHG LQ $UWLFOH  RI WKH ,&6,' &RQYHQWLRQ WKH ³&RQYHQWLRQ´ 
Respondent selected the formula provided for in Article 37(2)(b) of the Convention
regarding the constitution of the Tribunal. Claimants agreed to this choice, subject to
the provisions of Article 38 of the Convention.
4.
On December 18, 2007, Claimants appointed a national of Spain as arbitrator
and proposed the designation of another arbitrator as president of the Tribunal. Respondent rejected the latter proposal on December 28, 2007, and suggested another
candidate to become president. Claimant objected to this new proposal on January 3,
2008. On February 15, 2008, Respondent appointed an arbitrator of Argentine nationality and asserted a new proposal for president of the Tribunal. Because both arbitrators appointed by the Parties share the nationality of Claimants and Respondent, respectively, pursuant to Article 39 of the Convention the agreement of all parties was
required to confirm these appointments. On June 18, 2008, Claimants rejected both
proposals that Respondent had raised.
5.
On September 29, 2008, Claimants withdrew their initial appointment of an
arbitrator and instead appointed Mr. Pedro J. Martinez-Fraga, a national of the United
States of America, as Arbitrator. The Parties were informed on October 30, 2008 that
Mr. Martinez-Fraga had accepted his appointment.
6.
Respondent stated on December 18, 2008 that an agreement had been reached
between the Parties to accept the appointment of a national of a party pursuant to Ar1

Acuerdo para la promoción y protección recíprocas de inversiones firmado por la República Argentina
y el Reino de España el 3 de octubre de 1991.
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ticle 39 of the Convention. On January 20, 2009, Claimants requested that the two
remaining arbitrators be appointed by the Chairman of the Administrative Council,
RQHRIWKHP WR VHUYHDVWKH7ULEXQDO¶VSUHVLGHQW%\OHWWHUGDWHG)HEUXDU\
the Centre confirmed that in the absence of an agreement between the Parties, no party
could designate an arbitrator having the nationality of either Party.
7.
On February 23, 2009, Respondent appointed Sir Ian Brownlie, a national of
the United Kingdom, as arbitrator. On February 26, 2009, the Centre confirmed that
Sir Ian Brownlie had accepted his appointment.
8.
On May 26, 2009, Respondent rejected and Claimants accepted a proposal by
the Centre for the appointment of a president of the Tribunal. A new proposal by the
Centre on June 9, 2009 was accepted by Claimants on June 16, 2009 and rejected by
Respondent on the same day. A further proposal submitted by the Centre on July 10,
2009 was refused by both Parties on July 17, 2009.
9.
7KH&HQWUHWKHQFRQVLGHUHG&ODLPDQWV¶HDUOLHUUHTXHVWWRKDYHWKHWKLUGSUHVLding arbitrator appointed by the Chairman of the ICSID Administrative Council as provided for in Article 38 of the ICSID Convention and Rule 4 of the ICSID Arbitration
Rules. By letter dated July 30, 2009, the Centre informed the Parties that it intended to
propose the appointment of Professor Andreas Bucher, a national of Switzerland and a
member of the ICSID Panel of Arbitrators, as the third arbitrator and President of the
Tribunal. In an additional letter dated August 21, 2009, the Secretary-General of
ICSID responded to Respondent¶VREMHFWLRQV to the proposed appointment by concluding that these objections were not compelling.
10.
On August 25, 2009, Respondent agreed to the appointment of another Swiss
national that the Centre earlier had suggested and to which Claimants had agreed on
May 26, 2009. When the Centre stated that it was going to VHHNWKLVDSSRLQWHH¶VDcceptance, on September 1, 2009, Claimants stated that their earlier acceptance was no
ORQJHULQHIIHFWDQGWKDWWKH\ZHUHRSSRVHGWR5HVSRQGHQW¶VDWWHPSWWRKDYH3URIHVVRU
%XFKHU¶VGHVLJQDWLRQUHSODFHGXSRQLWVXQLODWHUDOLQLWLDWLYe.
11.
On October 13, 2009, the Parties were informed that the Chairman of the
ICSID Administrative Council had appointed Professor Andreas Bucher as the President of the Tribunal. On October 16, 2009, the Parties were further informed that Professor Bucher as well as Sir Ian Brownlie and Mr. Pedro J. Martinez-Fraga had accepted their respective appointments and that accordingly, the Tribunal was deemed to
be constituted and the proceedings to have begun on that date.
12.
In view of the first session of the Tribunal that was envisaged to be held in
Paris on December 16, 2009, the Parties submitted an agreement on multiple issues
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OLVWHG RQWKDW PHHWLQJ¶V SURYLVLRQDO DJHQGD By letter dated December 10, 2009, the
Tribunal offered additional suggestions for tKH3DUWLHV¶ FRQVLGHUDWLRQ $V WKH 3DUWLHV
were making progress in resolving outstanding issues, the meeting in Paris was cancelled, based on the expectation that agreement would be reached on the outstanding
issues listed on the provisional agenda within a few days between the Tribunal and the
Parties.
13.
On January 3, 2010, Arbitrator Sir Ian passed away. Pursuant to Arbitration
Rule 10(2), the proceeding was thus suspended and the Argentine Republic was invited to appoint an arbitrator.
14.
On February 26, 2010, the Argentine Republic appointed Professor Campbell
McLachlan, a national of New Zealand as arbitrator. On March 8, 2010, the Centre
informed the Parties that Professor McLachlan had accepted his appointment and that
therefore, in accordance with Arbitration Rule 12, the proceeding resumed the same
day from the point it had reached at the time the vacancy occurred.
15.
On March 18, 2009, Claimants filed with the Centre a Proposal to disqualify
³3URSXHVWDGH5HFXVDFLyQ´ 3URIHVVRU0F/DFKODQDV$rbitrator pursuant to Article 57
of the ICSID Convention. The same day, the Centre confirmed receipt of the Proposal
and declared that in accordance with Arbitration Rule 9(6) the proceeding was suspended until a decision on the Proposal for disqualification was taken.
16.
On April 16, 2010, Respondent filed a submission in response to the disqualification proposal.
17.
Invited thereupon to make his own statement on the matter, if any, Professor
McLachlan submitted such statement by letter dated May 5, 2010. The Parties all filed
a further response to this statement on May 14, 2010.
18.
In a case like the present one, where one of the members of the Tribunal is
FKDOOHQJHG $UELWUDWLRQ 5XOH    SURYLGHV WKDW ³WKH RWKHU PHPEHUV VKDOO SURPSWO\
consider and vote on the proposal in the absenFHRIWKHDUELWUDWRUFRQFHUQHG´ Mr. Pedro J. Martinez-Fraga, Arbitrator, and Professor Andreas Bucher, President (both also
GHVLJQDWHGKHUHLQDIWHUDVWKH³7ZR0HPEHUV´ KDYHWKXVFRQVLGHUHGWKH3URSRVDODQG
agreed upon the reasons and conclusions stated below.
19.
Because Claimants filed their Proposal within ten days after they were inIRUPHGRI3URIHVVRU0F/DFKODQ¶VDFFHSWDQFHLWLV FHUWDLQ WKDW &ODLPDQWVKDYHDFWHG
promptly as required by Arbitration Rule 9(1).
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I I.

T he circumstances relevant to the Proposal for disqualification
DQGWKH3DUWLHV¶SRVLWLRQ

20.
&ODLPDQWV¶SURSRVDOIRUWKHGLVTXDOLILFDWLRQRI3URI0F/DFKODQDVDQDUELWUator and member of this Tribunal is based on views expressed by Prof. McLachlan in
his publications as a legal scholar on two questions that Claimants consider crucial to
this arbitration.
21.
In connection with the Most Favored Nation (MFN) Clause, Claimants refer to
WKHVWDWHPHQWPDGHE\3URI0F/DFKODQLQWKHERRN³,QWHUnational Investment ArbitraWLRQ 6XEVWDQWLYH 3ULQFLSOHV´ SXEOLVKHG LQ  E\ 2[IRUG 8QLYHUVLW\ 3UHVV 7KLV
book has been written by Prof. McLachlan together with Laurence Shore and Matthew
Weiniger, assuming joint responsibility for the entirety of the work. It is, however,
stated therein that Chapter 7 was written by Prof. McLachlan. Claimants base their
claim and analysis on Chapter 7. Their concerns are focused on an extract that reads as
follows:
" Like national treatment, most favored nation (M F N) treatment has an i mpressive lineage in both investment and trade treaties. The general approach to the interpretation of such clauses has received considerable attention from international courts
[recte: tribunals] and from the International Law Commission.
«
However, it is essential when applying an M F N clause to be satisfied that the provisions relied upon as constituting more favourable treatment in the other treaty are
properly applicable, and will not have the effect of fundamentally subverting the carefully negotiated balance of the BIT in question. It is submitted that this is precisely the
effect of the heretical decision of the Tribunal on objections to jurisdiction in Maffezini v Spain. In this case, the Tribunal held that the specific provisions of the dispute resolution clause in the Argentine-Spain BIT did not constitute a bar to its jurisdiction in view of the more liberal provisions of the Chile-Spain BIT, which could be
DSSOLHGDVDUHVXOWRIWKH0)1SURYLVLRQ«
In Maffezini, the Argentine-Spain BIT contained a dispute settlement clause which
permitted the submission of the dispute to international arbitration only if it had first
been submitted to the courts of the host State and no decision had been rendered within eighteen months. The Chile-Spain BIT merely contained a cooling off period of six
PRQWKVZLWKQRUHTXLUHPHQWWRUHVRUWWRWKHKRVW6WDWHFRXUWV«
On that question, the Tribunal found that the protection of the rights of traders by
means of dispute resolution clauses was a matter which fell within the protections afIRUGHGE\WUHDWLHVRIFRPPHUFHDQGQDYLJDWLRQRULQYHVWPHQWWUHDWLHV«$FFRUGLQJO\
Maffezini could take the benefit of the Chile-Spain BIT, and was not required to resort
to the Spanish courts before invoking the jurisdictLRQRIWKHDUELWUDOWULEXQDO«
The correctness of this analysis was convincingly questioned LQ 3ODPD« 6WDWHV
could provide expressly that they intended the M F N clause to apply to dispute settlement (as was the case, for example, in the U K model form BIT). But the fact that the
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M F N clause was expressed to apply 'with respect to all matters' dealt with by the basic treaty was not sufficient to alleviate the doubt as to whether the parties had really
intended it to apply to the dispute settlement clause.
«
It is submitted that the reasoning of the Tribunal in Plama is to be strongly preferred over that in Maffezini «*LYHQWKHDEVHQFHRIDPHHWLQJRIPLQGVEHWZHHQLnvestor and host State, consent has to be constructed from the standing consent given
by the State by treaty, and the subsequent consent given by the investor at the ti me the
clai m is submitted to arbitration. In those circumstances, it is particularly i mportant
WRFRQVWUXHWKHDPELWRIWKH6WDWH VFRQVHQWVWULFWO\«,WLVQRWWREHSUHVXPHGWKDWWK is
can be disrupted by an investor selecting at will from an assorted menu of other options provided in other treaties, negotiated with other State parties and in other circumstances. Moreover, it is in any event not possible to i mply a hierarchy of favour to
dispute settlement provisions. The clauses themselves do not do this, and it would be
invidious for international tribunals to be finding (in the absence of specific evidence)
that host State adjudication of treaty rights was necessarily inferior to international
DUELWUDWLRQ«
The result, if as is suggested, the approach in Plama is preferred, will be that the
M F N clause will not apply to investment treaties' dispute settlement provisions, save
where the States expressly so provide. Its domain of application will be as to the substantive rights vouchsafed to investors from third States to which special preferences
have been granted." 2
" The application of M F N protection will not be justified where it subverts the balance
of rights and obligations which the parties have carefully negotiated in their investment treaty. In particular, it will not apply to the dispute settlement provisions, unless the parties expressly so provide." 3

22.
,QVXPPDU\WKHNH\SRLQWVRQZKLFK&ODLPDQWV¶SURSRVDOLVEDVHGLQ this reVSHFWDUHWKDW L 3URI0F/DFKODQGHVFULEHGDV³KHUHWLFDO´WKHMXULVGLFWLRQDOGHFLVLRQ
handed down in the Maffezini case, (ii) he found the criticism of this decision by the
Tribunal in the Plama case convincing, (iii) the reasoning of this Tribunal was to be
preferred, he sustains that the MFN Clause does not apply to the dispute settlement
provisions of a BIT unless the parties expressly have so agreed and (iv) that doubts are
to be raised in this respect in those cases where the clause provides WREHDSSOLHG³ZLWK
UHVSHFWWRDOOPDWWHUV´DVVWDWHGLQ$UWLFOHRIWKH6SDLQ-Argentina BIT.
23.
2QWKLVEDVLV&ODLPDQWVGUDZWKHFRQFOXVLRQWKDW3URI0F/DFKODQ³KDVDOUHDG\
prejudged an essential element of the conflict that is the object of this arELWUDWLRQ´,WLV
&ODLPDQWV¶VXEPLVVLRQWKDWWKHFODLPSUHVHQWHGEHIRUHWKLV7ULEXQDOLVXQGHUWKHDXspices of the Spain-Argentina BIT in the same way as the claim presented by Mr. Maffezini against the Kingdom of Spain. When describing the Maffezini decisLRQDV³KeUHWLFDO´&ODLPDQWVVXVWDLQWKDW3URI0F/DFKODQKDVSUHMXGJHGWKHMXULVGLFWLRQRIWKLV
2

See "International Investment Arbitration, Substantive Principles, Oxford University Press, 2007,
pages 254 to 257. Emphasis added by Claimants. Footnotes omitted.
3
McLachlan et al., op. cit., page 263. Emphasis added by Claimants.
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7ULEXQDO7KLVZRXOGDSSHDUDOOWKHPRUHVRDV3URI0F/DFKODQ¶VSRVLWLRQKDVEHHQ
taken as support in one recent decision where the jurisdictional objection raised by the
Argentine Republic in respect of the MFN Clause has been admitted.4
24.
The other matter on which, according to &ODLPDQWV¶3URSRVDO3URI0F/DFKODQ
has clearly given his views is the defence posed by the Argentine Republic on the
state of necessity, in relation to the decisions handed down in the CMS, Enron, Sempra, and LG &E FDVHV3URI0F/DFKODQ¶VVWDWHPHQWRQZKLFKWKHSURSRVDOIRUGLVTXalification is based in this respect reads:
" Unfortunately, however, the tribunals which have so far considered the matter have
come to very different conclusions on the application of the defence. In CMS, Enron,
and Sempra the tribunals (which all had the same President) considered that the defence ZDVQRWDYDLODEOH«
The award in CMS was the subject of annul ment proceedings. On 25 September 2007,
the Annul ment Committee delivered its decision. It found manifest errors of law in the
tribunal 's treatment of necessity, but it declined to annul on this ground, holding that
the errors did not amount to a manifest excess of powers or lack of reasoning, as
would have been required for annul ment.
«
The Committee concluded: Those two texts having a different operation and content,
it was necessary for the Tribunal to take a position on their relationship and to decide
whether they were both applicable in the present case. The tribunal did not enter into
such an analysis, si mply assuming that Article XI and Article 25 are on the same footing.
This led to a second error of law, namely the failure to consider whether each such
rule was a pri mary or a secondary rule of international law. The Committee's views
was that Article XI was a pri mary rule, in that, if it applied, there would have been no
breach of the BIT.
«
These two errors made by the Court could have had a decisive i mpact on the operative part of the Award.
«
The answer to that question is clear enough: Article XI, of and for so long as it applied, excluded the operation of the substantive provisions of the BIT. That being so,
there could be no possibility of compensation being payable during that period.
In formal terms, the decision of an annul ment committee has no greater precedential
effect than an award. Nevertheless, the very opportunity of a second tier of review;
the narrowly circumscribed li mits of the review; and the eminent experience in public
international law of the Committee, suggest that great weight should be given to the
Committee's categorical views on the central issues confronted in these cases«

4

Wintershall v. Argentine Republic , ICSID No. ARB/04/14, Award of 8 December 2008, §§ 167 and
188.
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«,WZDVWDNLQJWKHFXVWRPDU\GRFWULQHILUVWDQGWKHQFRQIODWLQJLWVWHVWZLWKWKDWRI
the Treaty, without close consideration of the differences, which contributed to the errors of the C MS Tribunal, and those which followed it." 5

25.
While Claimants admit that they are conscious that a clear difference exists
between the BIT applied in the CMS case and the Spain-Argentina BIT, they nevertheless deem that Prof. McLachlan has prejudged the defense of necessity because the
case submitted to this Tribunal involves the emergency measures adopted in Argentina in 2002, which were the subject of the CMS case and of many other cases where
they were invoked as a defense by the Argentine Republic, thus making it highly
probable that they will be referred to again in the case pending before this Tribunal.
Claimants submit that Prof. McLachlan has prejudged the defense of necessity because he declared that more weight should be given to the decision of the Annulment
Committee than to the Award handed down in the CMS case, as the latter did contain
D³PDQLIHVWHUURURIODZ´LQWKH&RPPLWWHH¶VYLHZZKLFKLVVKDUHGE\3URI0F/DFhlan, thus prejudging yet another crucial question relevant to the case before this Tribunal.
26.
&ODLPDQWV¶SRVLWLRQDVZLOOEe considered below, is that an arbitrator appointed
to an ICSID Tribunal must fulfill the two requirements of impartiality and indepenGHQFH,Q&ODLPDQWV¶YLHZWKHILUVWUHTXLUHPHQWKDVDVWURQJVXEMHFWLYHFRQWHQW3Drtiality exists not only in relation to one of the parties, but it also exists when the arbitrator shows a preference towards the position adopted by one of the litigants or has in
some other way prejudged the matter or a certain aspect thereof. In this respect, Claimants submit that Prof. McLachlan does not meet the requisite of impartiality. He
lacks the freedom to give his opinion and to make a decision with respect to the facts
and circumstances of this case because he already had prejudged those facts and circumstances, issued his opinion, and made it known. Claimants further note that the
requirement of impartiality is a question of appearance and trust, an approach that
DWWHPSWVWR³PDNHREMHFWLYH´DFRQGLWLRQWKDWLVFOHDUO\VXEMHFWLYHLQ&ODLPDQWV¶YLHZ
In the instant case, however, PrRI 0F/DFKODQ¶V SUHMXGLFH WRZDUGV IXQGDPHQWDO HOements of this arbitration stems from circumstances that have been verified and not
from mere appearance, no element showing furthermore that he might have changed
his opinion in the meantime. Claimants do not formulate any reproach against Prof.
McLachlan for not having made any disclosure when he accepted his appointment as
arbitrator, as they do not know whether he had, at that time, knowledge of the elePHQWVWKDWJDYHULVHWR&ODLPDQWV¶GLVTXDOLILFDWLRQSUoposal.

5

6HH&DPSEHOO0F/DFKODQ³,QYHVWPHQWWUHDWLHVDQGJHQHUDOLQWHUQDWLRQDOODZ´,QWHUQDWLRQDO &Rmparative Law Quarterly, 2008, pages 361-401, quoted from pages 385, 386, 389 and 390. Emphasis
added by Claimants.
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27.
Respondent rejects all arguments the Claimants put forth as groundless and
lacking legal basis. Respondent notes that the opinions previously expressed by Prof.
McLachlan and on which the Proposal for his disqualification is based make no referHQFH ZKDWVRHYHU WR WKH LQVWDQW FDVH 5HVSRQGHQW¶V SRVLWLRQDV ZLOO EHIXUWKHU FRQVidered below, is that opinions previously published by an arbitrator do not raise an issue of lack of impartiality or independence when issued outside the framework of the
ongoing arbitration. In another ICSID case, the objection to the appointment of an
arbitrator based on an opinion given by him in another case was rejected. 6 Respondent
highlights that Prof. McLachlan has given opinions on a large number of concepts of
international investment law and they were rendered in consideration of neither the
Argentine Republic, URBASER, nor concerning the dispute in question. Only two general comments included in two different publications constitute the factual basis of
&ODLPDQWV¶ 'LVTXDOLILFDWLRQ 3URSRVDO 3URI 0F/DFKODQ KDV QHYHU JLYHQ D OHJDO RSinion in which he expressed a preference for the Argentine Republic, nor did he ever
refer to the strategy of the Argentine Republic in its international arbitration proceedings.
28.
,QUHODWLRQWR3URI0F/DFKODQ¶VFRPPHQWVUHJDUGLQJWKHGHIHQse of necessity,
Respondent notes that they are about two international law concepts based on the idea
that importance must be given to the comparative analysis made by the Annulment
Committee in the CMS case. Prof. McLachlan only intended to transcribe what this
Committee stated. The Committee never asserted that the facts in question met the
necessary requirements of the state of necessity in order to justify its invocation by
Argentina. 3URI0F/DFKODQ¶V³SUHIHUHQFH´IRUWKH&RPPLWWHH¶VDUJXPHQWVLQQRZD\
means that he is in favour of and in agreement with the merits of the arguments of the
$UJHQWLQH5HSXEOLF,QDQ\HYHQW&ODLPDQWV¶REMHFWLRQLVQRWDSSOLFDEOHWRWKLVFDVH
as the Argentina-Spain BIT does not contain any non-preclusive measures clause.
29.
Respondent also notes that based on the appointment made by the Chairman of
the ICSID Administrative Council in the Alemanni case, an institutional position of
ICSID has been issued that prior opinions expressed on the MFN clause by the president of a Tribunal do not constitute an obstacle for its appointment and performance in
said position, reason for which, a fortiori, it could not constitute a ground for the disqualification of an arbitrator. The substance of the decision made by ICSID in that
case is perfectly applicable in the instant case with respect to opinions previously entered on the scope and application of the MFN clause.
30.
Claimants stated expressly and the Argentine Republic acknowledged that the
3URSRVDO WR GLVTXDOLI\3URI0F/DFKODQDVDUELWUDWRULQ QRZD\TXHVWLRQVWKHODWWHU¶V
moral consideration and competence. The motive of disqualification is exclusively
6

Giovanni Alemanni and others v. Argentine Republic, ICSID Case No. ARB/07/8.
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based on the opinions expressed by Prof. McLachlan in his writings as a scholar,
ZKLFKLQ&ODLPDQWV¶YLHZFRQVWLWXWHDVRXUFHIRUDODFNRIFRQILGHQFHLQWKHLPSDUWLDOity of his judgment concerning two essential issues to be debated in the course of this
proceeding. For Respondent, no doubt about Prof. McLachlaQ¶V LQGHSHQGHQFH DQG
impartiality is permitted. Moreover, there has been no showing by Claimants that their
DOOHJHGODFNRIIXOOFRQILGHQFHLV ³PDQLIHVW´DVUHTXLUHGE\$UWLFOHRIWKH,&6,'
Convention.
31.
3URI0F/DFKODQ¶VVWDWHPHQWGDWHG0D\ made in regards to the Proposal for disqualification, in relevant part, reads:
³,KDYHHYDOXDWHGP\RZQSRVLWLRQLQWKHOLJKWRIWKHIXQGDPHQWDOUHTXLUHPHQWVRI$ rticle 14 of the IC SID Convention. On accepting my appointment on 7 March 2010, I
signed an unqualified Declaration. After consideration of the matters raised in the
&ODLPDQW¶V3URSRVDO,VHHQRUHDVRQWRTXDOLI\WKDW'HFODUDWLRQQRUDQ\UHDVRQZK\
I may not be relied upon to exercise independent judgment in this arbitration.

It is i mportant to distinguish the task of the legal scholar from that of the arbitrator.
When writing a book or article, the scholar must express views on numerous general
issues of law, based on the legal authorities and other material then available to hi m.
A scholar of any standing should always be prepared to reconsider his views in the
light of subsequent developments in the law or further arguments.
However, and in any event, the task of the arbitrator is completely different. It is to
judge the case before hi m fairly as between the parties and according to the applicable law. This can only be done in the light of the specific evidence, the specific applicable law and the submissions of counsel for both parties.
I wish to assure both parties that I would approach such a task in this, as in any, arbitration, unconstrained by my prior publications and without having prejudged any of
WKHLVVXHV7KLVLVWKHHVVHQFHRIWKHUROHRIWKHDUELWUDWRU´

32.
&ODLPDQWV DUJXH WKDW WKHLU SUHVHQWDWLRQ RI 3URI 0F/DFKODQ¶V ZULWLQJV is not
challenged and thus, they have not committed an error in interpretation. Claimants
accept that there is a difference between the task of a scholar and that of an arbitrator,
but in the case of the opinions expressed by Prof. McLachlan, Claimants assert that
circumstances that would clearly permit distinguishing between the two duties are not
present. They note that the opinions expressed by Prof. McLachlan on the state of necessity specifically refer to the Argentine Republic. Additionally, Claimants argue
that in regard to the MFN clause, Prof. McLachlan expressed a degree of conviction
and took a stance much greater than a mere doctrinal opinion by describing the decision rendered in the Maffezini FDVHDV³KHUHWLFDO´
33.
Respondent affirms that it expects each of the members of the Tribunal to
judge this case exclusively based upon the evidence, applicable law, and submissions
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presented by the parties, wholly independent from any views expressed by them in
any scholarly writing.
I I I.

T he legal basis for the consideration of the disqualification proposal

34.
The Parties do not dispute that provisions for dealing with the disqualification
proposal are contained in Article 57 (first sentence) of the ICSID Convention, including the reference made to Article 14(1). These provisions read:
³$SDUW\PD\SURSRVHWRD&RPPLVVLRQRU7ULEXQDOWKHGLVTXDOLILFDWLRQRIDQ\RILWV
members on account of any fact indicating a manifest lack of the qualities required
E\SDUDJUDSK  RI$UWLFOH´ $UWfirst sentence)
³3HUVRQVGHVLJQDWHGWRVHUYHRQWKH3DQHOVVKDOOEHSHUVRQVRIKLJKPRUDOFKDUDFWHU
and recognized competence in the fields of law, commerce, industry or finance, who
may be relied upon to exercise independent judgment. Competence in the field of
law shall be of particular importance in the case of persons on the Panel of ArbitraWRUV´ $UW>@

When reading both provisions together, Article 57 has the effect of extending the
qualities required by Article 14(1) to all members of the Tribunal, whether or not they
are designated to a Panel, and of allowing any party to propose the disqualification of
any member on account of any fact indicating a lack of such qualities, under the conGLWLRQWKDWLWPXVWEH³PDQLIHVW´%HFDXVH$UWLFOHRIWKH&RQYHQWLRQUHIHUVWR³DQ\
RILWVPHPEHUV´LWOHDYHVQRGRXEWWKDWWKHDSSOLFDEOHUXOHVDQGUHTXLUHPHQWVDUHWKH
same for all arbitrators of a three member Tribunal.
35.
When considering Claimants¶ disqualification proposal in light of the provisions quoted above, the Two Members of this Tribunal are called to decide whether
the opinions expressed by Prof. McLachlan on the two matters Claimants qualify as
crucial to the outcome of this proceeding, this Arbitrator is deemed to indicate a manifest lack of the required quality to be relied upon to exercise independent judgment.
36.
Both Parties have rightly pointed to the fact that the Spanish version of the
ICSID Convention introduces a variant to the extent that the final words of the first
sentence of AUWLFOHUHIHUWRDQDUELWUDWRU¶VTXDOLW\WR³LQVSLUDUSOHQDFRQILDQ]DHQVX
LPSDUFLDOLGDG GHMXLFLR´ WKXV UHIHUULQJ WR WKH QRWLRQ RI LPSDUWLDOLW\ LQVWHDG RI LQGependence as in the English and French version, as well. The Convention states in its
last fiQDO FODXVH WKDW WKHWH[WV LQ DOO WKHVHWKUHH ODQJXDJHV DUH³HTXDOO\ DXWKHQWLF´ ,W
does not contain a rule giving preference to one version over the other. Therefore, the
Two Members agree that in case of a divergence of wording the respective versions
are to be construed as equivalent. Accordingly, both notions of independence and impartiality are to be considered as equally pertinent for the examination of the Proposal
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to disqualify Prof. McLachlan. As Respondent rightly pointed out, the ICSID Convention says nothing, however, about specific factual circumstances that would justify a
challenge.
37.
The Two Members are fully aware of a large body of case law, proposals and
guidelines rendered or issued with the aim of providing definitions for such fundamental notions as the independence and impartiality of arbitrators. In particular, they
KDYH WDNHQ D FORVH ORRN WR GHILQLWLRQV TXRWHG DQG H[SODLQHG LQ &ODLPDQWV¶ 3URSRVDO
DQGLQ5HVSRQGHQW¶V5HSO\VRPHRIZKLFKDUHULJKWO\FRQVLGHUHGDV&ODLPDQWVSXWLW
oI ³JHQHUDO DFFHSWDQFH´ LQ LQWHUQDWLRQDO DUELWUDWLRQ such as the IBA Guidelines on
Conflicts of Interest in International Arbitration. However, while these texts certainly
constitute a most valuable source of inspiration, they are not part of the legal basis on
ZKLFKWKHGHFLVLRQUHQGHUHGLQUHVSHFWRI&ODLPDQWV¶3URSRVDOLVEDVHG7KLV'HFLVLRQ
is based on the provisions of the ICSID Convention, as quoted above, which are to be
construed and interpreted in the broader context of the objectives and the operation of
the arbitral proceedings governed by this instrument.
I V.

T he content and scope of the notions of independence and impartiality

38.
As stated above, both concepts of independence and impartiality are deemed to
be of equivalent content and pertinence in the framework of Articles 14(1) and 57 of
the ICSID Convention. Therefore, a debate on the question of whether the concepts
may have, at least in part, different meanings, becomes moot. In any event, many efforts to discover a manner to divide these notions cannot overcome their inherent reGXQGDQF\ ,QGHHG DQ DUELWUDWRU¶V ODFN RI LQGHSHQGHQFH RI MXGJPHQW UHVXOWV LQ IDYRU
shown to one of the parties and thus demonstrates the arbiWUDWRU¶VODFNRILPSDUWLDOLW\
ZKLOHDQDUELWUDWRU¶VODFNRILPSDUWLDOLW\LVDVLJQRIWKHDUELWUDWRU¶VODFNRILQGHSHndent judgment.
39.
Claimants, however, focus on the notion of impartiality, which, in their opiQLRQKDVD³VWURQJVXEMHFWLYHFRQWHQW´DQGWKHUHIRUHLVGLIIHUHQWIURPWKHFRQFHSWRI
independence. Claimants consider independence as an objective circumstance, implying the nonexistence of a relationship with the parties. Based on these definitions,
&ODLPDQWVUHDFKWKHFRQFOXVLRQWKDWQRGRXEWH[LVWVUHJDUGLQJ3URI0F/DFKODQ¶VLndependence, however, in their view, the circumstances relating to his publications
GHPRQVWUDWHWKDWKH³GRHVQRWPHHWWKHUHTXLVLWHRILPSDUWLDOLW\VLQFHKHKDVSUHMXGJHG
FHUWDLQIXQGDPHQWDODVSHFWVRIWKLVDUELWUDWLRQ´
40.
According to Articles 57 and 14(1) of the ICSID Convention, the crux of the
analysis is whether the opinions expressed by Prof. McLachlan qualify as indicating a
manifest lack of the qualities required to provide independent and impartial judgment.
This principle, however, requires that an inherent qualification is expressed. No arbi-
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trator and, more generally, no human being of a certain age is, in absolute terms, independent and impartial. Simply put, every individual is conveying ideas and opinions
based on its moral, cultural, and professional education and experience. What is required, when it comes to rendering judgment in a legal dispute, is the ability to consider and evaluate the merits of each case without relying on factors having no relation
to such merits.
41.
&ODLPDQWV¶GHILQLWLRQRIWKHUHTXLUHPHQWRI independence and more particularly, the concept of impartiality, is broader. Claimants admit that the opinions expressed
by Prof. McLachlan do not raise an issue of partiality shown towards a party or related
to the outcome of the claims as to their merits. They contend that there is a showing of
preference and partiality in favor of the position that the Respondent will undoubtedly
assert in this arbitration with respect to the two crucial issues described above. Claimants assert that Prof. McLachlan lacks the freedom to give his opinion and to make a
decision solely based on the facts and the circumstances of the case because he has
allegedly already prejudged those facts and circumstances, and issued his opinion on
these matters. Claimants argue that Prof. McLachlan cannot issue an opinion contrary
to that which he published and thus face criticism that he was inconsistent or possibly
³KHUHWLFDO´KLPVHOI
42.
In support of this latter point, Claimants refer to the IBA Rules of Ethics,
which state:
³
The criteria for assessing questions relating to bias are impartiality and independence. Partiality arises when an arbitrator favours one of the parties, or where he
is prejudiced in relation to the subject-matter of the dispute.
3.2
)DFWVZKLFKPLJKWOHDGDUHDVRQDEOHSHUVRQQRWNQRZLQJWKHDUELWUDWRU¶VWUXH
state of mind, to consider that he is dependent on a party create an appearance of bias.
The same is true if an arbitrator has a material interest in the outcome of the dispute,
or if he has already taken a position in relation to it´7

When arguing that a position taken on a matter of legal interpretation, as is the case
ZLWKWKHH[FHUSWVSXEOLVKHGE\3URI0F/DFKODQFRQVWLWXWHVDSUHMXGLFH³LQUHODWLRQWR
the subject-matter of WKHGLVSXWH´DQGWKDWLWUHIOHFWV³DSRVLWLRQLQUHODWLRQWRLW> i.e.
WKHµRXWFRPHRIWKHGLVSXWH¶@´&ODLPDQWVJRIDUEH\RQGWKHUHDVRQDEOHXQGHUVWDQGLQJ
RIWKHVHSURYLVLRQV7KH³VXEMHFW-PDWWHURIWKHGLVSXWH´DQGWKH³RXWFRPHRIWKHGLsSXWH´DUHWKHcore concepts that these provisions refer to; their content is thus identical
or at least very close to the outcome of the proceedings. These provisions are far from
clearly supporting the purported interpretation that any position taken on a particular
issue to be raised in arbitration shall be considered as an element of bias showing a
lack of impartiality and independence. The provisions are even more unclear or totally
7

Emphasis added by Claimants.
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ambiguous when the issue to be considered is, like in the instant case, the interpretation of legal concepts in isolation from the facts and circumstances of a particular
case.
43.
The requirements of independence and impartiality serve the purpose of protecting the parties against arbitrators being influenced by factors other than those related to the merits of the case. In order to be effective this protection does not require
that actual bias demonstrate a lack of independence or impartiality. An appearance of
VXFKELDVIURPDUHDVRQDEOHDQGLQIRUPHGWKLUGSHUVRQ¶VSRLQWRIYLHZLVVXIIicient to
justify GRXEWV DERXW DQ DUELWUDWRU¶V LQGHSHQGHQFH RU LPSDUWLDOLW\ &ODLPDQWV UHIHU WR
the decision made on December 8, 2009, by the Secretary General of the Permanent
Court of Arbitration (PCA)8 upon the challenge of Judge Charles N. Brower. This
decision states that a point of view expressed in an interview gave rise to an appearance that this arbitrator prejudged the issue of an arbitration proceeding although he
had not given a specific opinion on the outcome of the pending arbitral proceedings.
The issue in the instant case, however, is that the appearance of doubt in regards to the
independence and impartiality of Prof. McLachlan is directly linked to the statements
quoted by Claimants as grounds for their challenge.
44.
What matters is whether the opinions expressed by Prof. McLachlan on the
two issues qualified as crucial by Claimants are specific and clear enough that a reasonable and informed third party would find that the arbitrator will rely on such opinions without giving proper consideration to the facts, circumstances, and arguments
SUHVHQWHG E\ WKH 3DUWLHV LQ WKLV SURFHHGLQJ &ODLPDQWV¶ YLHZ LV DV VWDWHG EURDGHU
They do not include in their position the latter qualification and they contend that the
opinions expressed by Prof. McLachlan are to be taken as such and that it appears
³XQTXHVWLRQDEOH´WKDWKHVKDUHVWKHVDPHRSLQLRQWRGD\DEVHQWDQ\HYLGHQFHWKDWKH
has changed his opinion in the meantime (such change not being noticed in Prof.
0F/DFKODQ¶VVWDWHPHQWRI0D\ 
45.
The Two Members seized with the challenge submitted by Claimants are of the
view that the mere showing of an opinion, even if relevant in a particular arbitration,
is not sufficient to sustain a challenge for lack of independence or impartiality of an
arbitrator. For such a challenge to succeed there must be a showing that such opinion
or position is supported by factors related to and supporting a party to the arbitration
(or a party closely related to such party), by a direct or indirect interest of the arbitrator in the outcome of the dispute, or by a relationship with any other individual involved, such as a witness or fellow arbitrator.

8

Decision on Challenge to Arbitrator by the Secretary General of the Permanent Court of Arbitration
(PCA) in ICSID Case No. ARB/08/6, Perenco Ecuador Ltd v. Republic of Ecuador and Petroecuador .
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46.
Indeed if one would prefer to extend such requirement of independence or impartiality beyond this framework, as supported by Claimants, the mere fact of having
made known an opinion on an issue relevant in an arbitration would have the effect of
allowing a challenge for lack of independence or impartiality. Such a position, however, would have effects reaching far beyond what Claimants seem to sustain, and incompatible with the proper functioning of the arbitral system under the ICSID Convention.
47.
The opinions expressed by Prof. McLachlan are those of an academic. They
represent, even when taken together with numerous other opinions expressed by scholars, a small part of all opinions contained in publications relating to arbitrations governed by the ICSID Convention. These opinions include, in particular, the full set of
opinions expressed in the awards and decisions rendered under the ICSID system,
most of which are published or available through the Internet. The appointment of the
President of the Tribunal in the Alemanni case, as reported by Respondent, seems to
indicate that an opinion previously expressed in an arbitral decision does not constitute an obstacle for an arbitrator to be appointed in another case raising similar issues.
In the Decision on the proposal for the disqualification of a member of the Arbitral
Tribunal rendered in the Suez/Vivendi v. Argentine Republic cases on October 22,
20079, the Two Members stated that the fact that a judge or arbitrator had made a determination of law or a finding of fact in one case does not mean that such judge or
arbitrator cannot decide the law and the facts impartially in another case. They further
observed that:
³$ILQGLQJRIDQDUELWUDWRU¶VRUDMXGJH¶VODFNRILPSDUWLDOLW\UHTXLUHVIDUVWURQJHUHYidence than that such arbitrator participated in a unanimous decision with two other arbitrators in a case in which a party in that case is currently a party in a case now being
heard by that arbitrator or judge. To hold otherwise would have serious negative conVHTXHQFHVIRUDQ\DGMXGLFDWRU\V\VWHP´ (§ 36)

48.
,I &ODLPDQWV¶ YLHZ were to prevail and any opinion previously expressed on
certain aspects of the ICSID Convention be considered as elements of prejudgment in
a particular case because they might become relevant or are merely argued by one
party, the consequence would be that no potential arbitrator of an ICSID Tribunal
would ever express views on any such matter, whether it may be procedural, jurisdictional, or touching upon the substantive rights deriving from BITs. The wide spreading of ICSID aZDUGVWKURXJKSXEOLFDWLRQDQGDSSHDUDQFHRQWKH&HQWUH¶VZHEVite has
greatly contributed to dense exchanges of views throughout the world on matters of
international investment law. This is very largely considered as a positive contribution
WRWKHGHYHORSPHQWRIWKHODZDQGSROLFLHVLQWKLVVHJPHQWRIWKHZRUOG¶VHFonomy. It
goes without saying that such a debate would be fruitless if it did not include an ex9

ICSID No. ARB 03/17 and 03/19.
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change of opinions given by those who are actually involved in the ICSID arbitration
process, whether they are writing and speaking as scholars, arbitrators, or counsel.
6XFK DFWLYLW\ LV SDUW RI WKH ³V\VWHP´DQG ZHOO NQRZQ WR DOO FRQFHUQHG 7KHUHIRUH LW
VHHPV H[WUHPHO\ VWUDQJH WR WKH 7ZR 0HPEHUV WR DFFHSW &ODLPDQWV¶ SRVLWLRQ WKDW D
view previously expressed on an item relevant in an arbitral proceeding should be
qualified as a prejudgment that demonstrates a lack of independence or impartiality.
49.
The above analysis is not intended to suggest WKDW&ODLPDQWV¶YLHZVDUHQRWD
PDWWHUIRUGHEDWH,WLVWUXHLQGHHGWKDWHDFKDUELWUDWRU¶VSHUVRQDORSLQLRQLVRIJUeater
weight in a system like ICSID arbitration than in most other systems of judicial adjudication world-wide. In other judicial systems, decisions are based on precedent that
all members of the judicial body have to respect or, at least, observe within a usually
small margin for possible overruling, under the control of the appellate body. In such a
system, the opinion of an individual judge counts for little to the extent that previous
precedents have to be followed. This is not how ICSID arbitration operates. Despite
many statements made in ICSID awards affirming the necessity or the duty to achieve
consistency through ICSID case law, the principle remains that each Tribunal is sovereign in its decision making. This autonomy also applies to decisions rendered by Annulment Committees, which do not have precedential value and are not in practice
considered as having such value. This necessarily implies that weight is given to the
opinion of each member of an ICSID Tribunal. However, this is not without limits.
7KH UHTXLUHPHQW RI LQGHSHQGHQW DQG LPSDUWLDO MXGJPHQW PHDQV WKDW DQ DUELWUDWRU¶V
previously adopted opinion, whether published or not, shall not be of such force as to
prevent the arbitrator from taking full account of the facts, circumstances, and arguments presented by the parties in the particular case.
V.

3URIHVVRU0F/DFKODQ¶VVWDWHPHQWV

50.
The Two Members have examined whether the opinions expressed by Prof.
McLachlan should be viewed as being so strongly argued that their author will not, in
the view of a reasonable third party, give due consideration to the position taken by a
party in this proceeding.
51.
The Two Members wish to emphasize at the outset that Prof. McLachlan has
provided the Parties with a clear statement in which he acknowleGJHVWKH&ODLPDQWV¶
concern and ensures both Parties that he will approach his task as an arbitrator unconstrained by his prior publications and without having prejudged any of the issues. The
Two Members have no reason whatsoever not to trust this statement. They also note
that the opinions referred to by Claimants have been expressed by Prof. McLachlan in
his capacity as a scholar and not in a decision that could have some kind of a binding
effect upon him. One of the main qualities of an academic is the ability to change
his/her opinion as required in light of the current state of academic knowledge. The
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Two Members have no doubt that Prof. McLachlan reaches such high standard of
science and conscience.
52.
When looking more closely at the opinions that form the basis for the Proposal
for disqualification, the Two Members observe that the opinions appear to be of different significance in view of the influence one might derive for the resolution of the
dispute before this Tribunal. For the purpose of such examination, the Two Members
DUHQRW FRQYLQFHGWKDW GLVWLQFWLRQVOLNHWKHRQHEDVHGRQWKHQRWLRQRI³JHQHUDO RSiQLRQ´DVLWLVXVHGWRGHILQHWKHDWWLWXGHVWREHSXWRQWKH³JUHHQOLVW´DFFRUGLQJWRWKH
IBA Guidelines make much sense. Such a distinction EHWZHHQ³JHQHUDO´DQG³VSHFLfLF´YLHZVLVRIOLWWOHYDOXHZKHQLWFRPHVWRFKDUDFWHUL]LQJDFDGHPLFZRUN7KHK\SoWKHVLVRIUHVHDUFKGRQHE\DVFKRODURQDPHUHO\³JHQHUDO´OHYHOLVDGHVFULSWLRQPRUH
caricatured than that of actual academic work. As well, it is not much more convincing to draw a strict dividing line between opinions expressed as a scholar and those to
EH IRUPHG DV DQ DUELWUDWRU :KLOH LW LV FRUUHFW WR VD\ WKDW D VFKRODU¶V RSLQLRQ PLJKW
change and is unrelated to the pattern of facts and arguments related to a particular
case, Claimants are right to the extent that they argue that such opinion may nevertheless be a factor of influence when it comes to considering the same or similar issues in
a particular dispute. In other words, a legal scholar who becomes an ICSID arbitrator
does not lose his/her capacity of being a scholar that conveys academic opinions,
which might become relevant to the legal analysis undertaken in the resolution of a
particular dispute. Irrespective of such more artificial distinctions, the focus has to be
put on statements made by Prof. McLachlan as they stand in order to determine
whether they prevent him from taking an independent and impartial judgment in the
instant case.
53.
In respect to the issue relating to the defense that may be posed by the Argentine Republic on the state of necessity, the Two Members observe that Prof. McLachODQ¶V VWDWHPHQW PDGH LQ WKH ,QWHUQDWLRQDO DQG &RPSDUDWLYH /DZ 4XDUWHUO\  S
361-401 (385-391), reproduced in relevant parts above, is in very large part devoted to
a description and comparison of the decisions handed down in the CMS, Enron, Sempra, and LG &E cases. Elements of personal opinion are contained in the statement
WKDW ³JUHDW ZHLJKW VKRXOG EH JLYHQ WR WKH &RPPLWWHH¶V >VHL]HG with the CMS case]
FDWHJRULFDOYLHZVRQWKHFHQWUDOLVVXHVFRQIURQWHGLQWKHVHFDVHV´DQGWKDWWKHHUURUVLW
LGHQWLILHGLQWKHGHFLVLRQXQGHULWVVFUXWLQ\ZDVWKDWLW³ZDVWDNLQJWKHFXVWRPDU\GRctrine first, and then conflating its test with that of the Treaty, without close consideration of the differences, which contributed to the errors of the CMS Tribunal, and those
ZKLFKIROORZHGLW´ SDJH 
54.
The Two Members are not able to identify anything more in these statements
than an analysis of international law, the relationship between general and customary
international law, and the law of the BITs involved in the cases under examination.
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Even at this level, it is not clear whether the statements made by Prof. McLachlan are
relevant in the instant case, especially given that &ODLPDQWV¶DFNQRZOHGJHWKDWWKHUHLV
a clear difference between the BIT applied in the CMS case and the Spain-Argentina
BIT relevant to the matter before this Tribunal. The statements made by Prof.
McLachlan do not contain any element indicating, from the point of view of a reasonable third party, that he will not be capable of giving his full attention and consideration to the positions developed by each Party involved in the instant case as they relate
to the legal items he previously examined. II&ODLPDQWV¶FKDOOHQJHZRXOGEHXSKHOGRQ
the basis of the challenged statements made by Prof. McLachlan, nearly all arbitrators
who have ever expressed an opinion on an item specific to ICSID arbitration would be
at risk of a challenge. Such an approach would lead to the disqualification of as many
arbitrators, including in particular those who have acquired the greatest experience,
thus leading to the paralysis of the ICSID arbitral process. Such a perspective cannot
be even an implicit outcome of the decision to be taken by the Two Members of this
Tribunal.
55.
&RPSDUHGWRKLVH[SODQDWLRQVRQWKHGHIHQVHRIQHFHVVLW\3URI0F/DFKODQ¶V
DQDO\VLV RI WKH ³0RVW )DYRXUHG 1DWLRQ 7UHDWPHQW´ LQ KLV ERRN RQ ,QWHUQDWLRQDO ,nvestment Arbitration (pages 254-257, 263) appears to be of a more case driven density. While several decisions rendered under the ICSID Convention are quoted, Prof.
0F/DFKODQ¶VVWDWHPHQWRQWKLVPDWWHUFRQFHQWUDWHVRQDFRPSDULVRQEHWZHHQWKHGHFisions on jurisdiction made in the cases Maffezini v. Spain10 and Plama Consortium Ltd
v. Republic of Bulgaria11,QWKHDXWKRU¶VYLHZWKH Maffezini GHFLVLRQKDG³WKHHIIHFW
RIIXQGDPHQWDOO\VXEYHUWLQJWKHFDUHIXOO\QHJRWLDWHGEDODQFHRIWKH%,7LQTXHVWLRQ´
(i.e. the Argentina-Spain BIT), a statement which allows the author to qualify this
GHFLVLRQDV³KHUHWLFDO´ S 7XUQLQJWRWKH Plama decision, Prof. McLachlan obVHUYHVWKDWLW³FRQYLQFLQJO\TXHVWLRQHG´WKHFRUUHFWQHVVRIWKHDQDO\VLVLQ Maffezini (p.
256). In his view, Plama admitted that the agreement on international arbitration
³PXVWEHFOHDUDQGXQDPELJXRXVHYHQZKHUHUHDFKHGE\LQFRUSRUDWLRQE\UHIHUHQFH´
S   )RU VXFK D SXUSRVH D 0)1 FODXVH H[SUHVVHG WR DSSO\ ³ZLWK UHVSHFW WR DOO
PDWWHUV´ZDVQRWVXIILFLHQW S  The Plama tribunal therefore decided that a MFN
provision would not apply to dispute settlement provisions unless the parties expressly
so SURYLGHG2QWKLVSRLQW3URI0F/DFKODQVXEPLWVKLVYLHZ³WKDWWKHUHDVRQLQJRI
the Tribunal in Plama is to be stroQJO\SUHIHUUHGRYHUWKDWLQ0DIIH]LQL´ S 7KH
UHVXOWRIKLV DQDO\VLVLV WKHUHIRUHWKDW³WKH0)1 FODXVHZLOOQRW DSSO\WR LQYHVWPHQW
WUHDWLHV¶GLVSXWHVHWWOHPHQWSURYLVLRQVVDYHZKHUHWKH6WDWHVH[SUHVVO\VRSURYLGH´ S
257, and in similar terms p. 263).

10
11

ICSID No. ARB/97/7, Decision on Objections to Jurisdiction of January 25, 2000.
ICSID No. ARB/03/24, Decision on Jurisdiction of February 8, 2005.
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56.
The Plama decision referred to another MFN clause, contained in the BulgariaCyprus BIT. The comparison between this decision and the Maffezini decision therefore remains on a more general level of legal interpretation of the scope of MFN
clauses in respect of dispute settlement provisions contained in a BIT. The preference
goes to the Plama ³DSSURDFK´ S   ZKLFK VHHPV WR OHDYH RSHQ DPRUH LQ-depth
analysis of each MFN clause at issue in a particular arbitral dispute.
57.
The Two MHPEHUVIXUWKHUREVHUYHWKDW3URI0F/DFKODQ¶VVFKRODUO\ZRUNVDUH
far from providing a complete picture of the potential role of how MFN clauses relate
to dispute settlement clauses, by virtue of the mere fact that they do not consider all or
most decisions rendered in this respect and the many academic and other contributions
published in recent years. It may also be observed that the only conclusion beyond the
preference given to the Plama approach is the statement that the MFN clause should
DSSO\WRGLVSXWHVHWWOHPHQWRQO\LIWKLVKDVEHHQ³H[SUHVVHG´WKHUHLQ2QWKLVSRLQWDV
well, the analysis leaves open the possibility of adding other elements of interpretation
in support of a conclusion which accepts the pertinence of a MFN clause in relation to
dispute settlement, not based exclusively on the formal requirement of will having
EHHQ³H[SUHVVHG´but also the history of the negotiation, the intentions of the parties
having ratified the BIT, the objective of the MFN clause within the overall context of
the BIT, and others.
58.
,QOLJKWRIWKHHOHPHQWVFRQWDLQHGLQ3URI0F/DFKODQ¶VVWDWHPHQWRQWKHUROH
of MFN clauses in matters of dispute settlement provided for in a BIT and based on
WKHWUXVWWKH7ZR0HPEHUVKDYHLQ3URI0F/DFKODQ¶VDELOLW\WRH[DPLQHWKHPDWWHU
from a more broad perspective, and in taking full account of the facts, circumstances
and arguments presented by the Parties in the present proceeding, the Two Members
FRQFOXGHWKDW3URI0F/DFKODQ¶VVFKRODUO\RSLQLRQVGRQRWPHHWWKHWKUHVKROGRISUeVHQWLQJDQDSSHDUDQFHWKDWKHLVQRWSUHSDUHGWRKHDUDQGFRQVLGHUHDFK3DUWLHV¶SRVition with full independence and impartiality.
59.
This conclusion necessarily implies WKDW 3URI 0F/DFKODQ¶V VWDWHPHQWV RQ
ZKLFKWKH3URSRVDOIRUKLVGLVTXDOLILFDWLRQLVEDVHGGRQRWLQGLFDWHD³PDQLIHVW´ODFN
of independence or impartiality as required by Article 57 of the ICSID Convention.

