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Respondent respectfully submits thls Reply to Cl~ts' Amended Notice ot''Arbitmtiol\' 

and S1atement of Claim dated JW1e 17.2008 ("Amended Notice of Arbitration''), pursuant to 

Section 2.4 of Procedural Order No.1 dated June 23, 2008. This Reply addresses, ili a 

prelimiJlary mannerl the jurisdictional deficiencies of Claimants' claims under the Central ' 

America-Dominican Republic-United States Free Trade Agreement ("CAFT A·Dlt.'j. 

Respondent 'submits this Reply with the ~ding that such submission is without prejudice 

to Respondent·s memorials on jurisdiction under .Article 10,20 § 4(a) ofCAFTA-DR, B'l1I1JOfs to 

the extent necessary, Respondent I s rights with respect to a Statement of Defense and/or. 

memorials on the merits under Article 19 of the UNCITRAL Arbitration ~u1es. Respondent also 

reserves all rights to respond to ClBirwmfs' substantive allegations at the appropriate time. l 

1. Claimants' Amended Notice of Arbitration oonwWl numerous jurisdictional 

defects, each of which is fatal to the Tribunal's jurisdiction under CAFTA-Dl~ .. Fiftlf. 

Claimants' "investmenf' in connection with EDE Este, the company responsible for the 

distribution of electricity in the eastern section of the Dominican Republic, does not have the 

necessary characteristics to qualify Wi an mveslment under CAPTA-DR. CAFTA.DR:requires. 

infer alia, "the commitment ofcapitai 01' other resources" and ''the assumption of risk." See 

CAFTA-D~ Art. 10.28. Yet the total amount that Claimant$ paid tor their alleged investment in 

EDE Este was only u.s. $2.. Further, Claimants never intended to commit any capital to EDE 

Este, and ~Y nevet' did so. Additionally. Claimmts purposively strUCtUred their acquisition of 

EDE Este to avoid assuming any legal or financial risk with respect to EDB Bate. 

Respondent oears no burden at this stage to dispute the allegations in Cla.im.ants' 
.Amended No~ of Arbitration. For the avoidance of doubt.. hOwever, Respondent 
denies all of'Claimant8' allegations. 

2 

, ,'. 

~ '~,' .' 

o" , 

:, 

, " 

, 
, " 

l " 

; , 

, \, 

14-JUL-2008 23:46 212 466 2602 P.006 



2, Second, 8.9 pleaded, all oftbe key acts and events identified by claimsmts in 

support oftbeir claim happened before March 1,2007, the date 011 which CAFTAaDR:entered . 

into force. For the most pa1\ such MIS and events pre-date March 1. 2007 by sevm1 yeam. 

CAFrA-DR expressly states that its provisions relating to inveSlment protection do not apply 

re1roaetively,. CAPTA-DR, Art. 10.1.3. ("For greater certainty. this Chapter does not bind aDY 

Party in relation. to any act or foot t:hat took place or any situation that ceased to exist before the 

dale of entry into foroe of this Agrecmcrrt.'~. Ac:coroingly, the Tribunal must ~lin.e juriSdiction 

over Claimants' claim. 

3. Thlni, Claimants through their affiliates have filed 1m arbitra1ion under the 

bi1at.era1 investment treaty between France rmd the Dominican Republic and have served notices 

of arbinuoll in two other arbitmtions UIlder project con~ all ofwbich are predicated on 

virtually identical fact! and alleptions rmd seek essentially the same relief as Claimants' 

Amended Notice of Arbitration. Claimants' pursuit of these other &'bitrationB is duplicative and 

abusive. end it violates Article 10.S.2 of CAFTA .. DR, which expressly requires Claimants to 

waive any right to continue other arbitrations based on the same allegations. See CAF,TA .. DR, 

Art. 10.8.2 (notice of arbitration must be aeoompanied by written waiver of "any right to,initiate 

or contmne ... any pro~g with respect to any measure dleged to constitute a. breaCh 

referred to inArtiele 10.16j. 

4. In accordance with the Tribunal's Almotated Agenda for the July 30 Procedmal 

Meeting dated July 7. 200B, Respondent agrees that bifurcation is necessary and appropriate in 

this ease in view of the serious jurisdictional defects apparent on the face of Claimants' 

Amended Notice of Arbitration and Statement of Claim. See Annotated Agenda. for Procedural 

Meeting 11 3.1 (providing fot' "a bifurcation oHhe proceedings with a. separate lit stage dealing 
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only with the issue ofjurisdicUonlt). Bifurcation oftbe proceedings is consistent with c~tA

DR. which provides for the msolution of RespOndent's jurisdictional objections as preliminlvy 

questions. See CAFTA-DR, Art. 10.20.4 C'[A] trlbwW&htdl address and dooide ~ a 

preliminary quesdon any objection by the -respondent that, as II. matter of law, a claim submitted 
I 

is not a claim for which au award in. f~vor of the claimant may be made under Arl:icle 10.26.") 

(emphasis added): see also UNCITRAL A1bitmtion Rules, Art. 21(4). 

S. If the Tribw.W det;mnines in Ii jurisdictional award that any part of this -dispute 

should proceed on the merits, Respondent will show, among other things. that it has m.pporttd 

EDE Este with over U.S. $950 million in subsidies, credits» loans and other forms of Capital and 

relief, Additionally. Respondent has provided !IDE Este with over U.S. SlSO million to cover its 

cash flow deficits. which BDE Este has consistently acknowledged as debt owed to tire Republic. ' 

Dated: July 14,2008 

~~: 
SON THACHER &, BARTLETT LLP 
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