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United States Department of State

Washington, £ (= 20520
May 1. 2008

Ms. Clandia Frutos-Peterson

Secretary of the Ad Hoc Committee

International Centre for Settlement
of Investment Disputes

1818 H Street, N.W.

Washington, D.C. 20433

Dear Ms. Prutos-Peterson:

The United States is in receipt of the April 7, 2008 letier in the above-referenced

case from Mr. Osvaldo Guglielmino, Procurador Del Teésoro de la Nacion of the

Government of Argentina. The United States was among several parties copied on the
letrer to the 4d Hoc Annulment Committee. In that letter, the Governunent of Argentina
sets put its interpretation of Articles 53 and 54 of the ICSID Convention regardin
Contracting States’ obligations with respect (o [(SID awards, and suggests that the
United States shares that interpretation.

The United States wishes to clarify its position regarding a Contracting State
pa.ny s obligation to abide by and comply with adverse: ICSID awards. and hereby
respectfully requests that the Tribunal aceept the present submissior, pursaant to Article
37(2) of the ICSID Arbiwation Rules, for that purpcae While the United States would
not normally seek to make an unsalicited submission in an'ICSID proceeding in which it
is not a party, we feel compelied to do so in this case. First. we believe that it is
unportant 10 correet the record in this case, in which the United States” interpretation of
key provisions of the ICSID Convention has been inaccurately characierized. Second,
the interpretation of these provisions is of fundamental importance as thev relate directly
to the value of ICSID arbitration as a meaningful mechamsm for the resolution of
investment disputes. Their interpretation has repercussions for cases well bevond the
present one, including a number of disputes by 1J.S. investors against Azgentina.

! In the event that the parties have not agreed to accept the 2006 revisions 10 the 1CS1D Rules for purposes
of this arbitration or those revisions 3o not otherwist pp'y, the United States requests that the Committee
accept this submission pursuani to ity aathority under Amicle 44 of the ICSID Conventien, consistent with

prior ICSID practice. See, e.g., Sues, Sociedad Generul de Aguas de Bareelona, 5.4, and Vivendi
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United States shares that interpretation.

The United States wishes 1o clarify its position regarding a Contracting State
party’s obligation to abide by and comply with adverse ICSID awards. and hereby
respectfully requests that the Tribunal aceept the present ; submission, pursaant to Article
37(2) of the ICSID Arbiwration Rules, for that purpoae thle the United Siates would
not normally seek to make an unsolicited submission in anICSID proceeding in which it
is not a party, we feel compelied to do so in this case. First, we believe thart it is
important to correct the record in this case, in which the United States’ interpretation of
key provisions of the ICSID Convention has been inaccurately characterized. Second,
the interpretation of these provisions is of fundamental importance as they relate directly
to the value of ICSID arbitration as 2 meaningful mechanism for the resolution of
investment disputes. Their interpretation hags repercussions for cases well beyond the
present one, including a number of dispures by 1.8, investors against Argentina.

' In the event that the parties have not agreed to accept the 2006 revisions 10 the ICSID Rules for purposes
of this arbitration or those revisions do not otherwise upp'y, the Uniled Stawes requests that the Committee
accept this submission pursuant to its authority under Aricle 44 of the [CSID Canventier, consistent with
prior ICSID practice. See, e.g., Suez, Socirdad Generul de Aguos dg Barcelona, 5.4, and Vivendi
Universal S.4. v. The Argentine Republiz, ICSID Case No ARB/03/19, Order in Response tc a Petition for
Transparency and Participatlon a8 dmicus Curiae 1 10 (May 19, 2005) (fiuding that Articie 44 of the ICSID
Convention "is a grant of residual power to the Tribunal to decide procedural questions not ireated in the
Convention itself or the rales appllcable to a given dispure” and concludmg that it could accepl amicus
curine subnussmns pursuant 1o this power).
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The United States’ submission meets the standard articulated in 151D Arniration
Rale 37(2). Specifically: (a) the submission will assist thf:. Tribunal in tie !uir.rr NINANOT
of a legal issue related to the proceeding by bringing particular knowledg: that s

different from that of the disputing parties; (b) the submission addresses 4 matter within
the scope of the dispute,” i.e., the interpretation of Aricles 53 and 54 of the ICSTD
Convention: and (c) the United States has a significant interest in the procesding, as
Argentina, through its April, 7, 2008 letter, has placed the Unitcd States inierpretatorn of

those provisions at the center of the dispute.

In its letter, Argentina rejects Siemens’s position that Article 54 of the
Convention “only comes into play once an award debror has failed to cornply with s
obligation under Article 53 and is in default.” and asserts that “an investor seeking |
recognition or enforcement of an JCSID award against Argentina has to fuliow the
procedures grov:ded for in the laws concemning the enforcement of judgments in force in
Argentina™ Argentina concludes its letter by asserting that *[t]he United b[‘iTEb
Govemment has not objected to that interpretation of the ICSID Convention,” ? thereby
suggesting that the United States agrees with its position. The United States does not
agree with Argentina’s position. :

Article 53(1) of the ICSID Convention addresses a Contracting State party’s
unequivocal and unconditional obligation to*abide by and comply with the terms of the
award,” subject to a stay of the award pursuant to other relcv'-uu provisions of the:
Convention. Accordingly, Arricle 53(1) requires a Contracnm, State party against which
an ICSID award has been emcred to satisfy the award once it has been rendered by the
Tribunal. -

Article 54 does not supersede or condition a Contracting State party’s obligation
under Article 53 in any way. Rather, Anicle 34 only applies after the losing State fails to
pay an award pursuant to Article 53. In other words, Article 54 simply addresses the
obligation of Contracting States to enforce an award in their territories — including where
the losing Contracting State has not complied with its Arficle 53 obligations. The
procedural requirements outlined in Article 54 — 1nclud1ng enforcement of an award “as if
it were a final Judgment of a court in that State” and execulion as “governed by the laws
concerning the execution of judgments in force in the State” - certainly do not aliow a
losing State to avoid its obligation under Article 53 to satisfy an JCSID award in full.’

! Letter of April 7, 2008 from Osvaldo Guglielmino, Procurador Del Tesoro de la Nacion Government of
Argentina, to Clandia Frutos-Peteison, Secretary of the ICSID 44 Hoc Commiter at 4
3

1d, at 5,

4 As Professor Schreuer notes, “[tjhe {Article 53] oblipgation is Ind&]}zzndcnt of any procedural ohsmcl:;:, that
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an 1CSID award has been emered to satisfy the award onde it has been rendered by the
Tribunal.

Article 54 does not supersede ox condition a Contracting State party’s obligation
under Article 53 in any way. Rather, Anicle 34 only applies after the losing State fails to
pay an award pursuant to Article 53. In other words, Article 54 simply addresses the
obiigation of Contracting States to enforce an award in their territories — including where
the losing Contracting State has not complied with its Arficle 53 obligations, The
procedural requirements outlined in Article 54 — mcludmg enforcement of an award “asif
it were a final _]udgment of a court in that State” and execution as “govemned by the laws
concerning the execution of judgments in force in the Stite” - certainly do not allow a
losing State to avoid its obligation under Article 53 to satisfy an JCSID award in fuli.’

* Letter of April 7, 2008 from Osvaldo Guglielmino, Procurador Del Tesoro de la Nacion Government of
Argentina, lo Clandia Fruros-Peteison, Secretary of the ICSID 44 Hoe Compmitter at 4

Yid aes.

! As Professor Schreuer notes, “[tJhe [Article 53] obliyation is indegendent of any procedural obstacles that
may arise in the course of enforcement. Article 54 relers to the law; of the Srate in which recognition and
enforcement are sought. But any difficulties that may arise under that law in no way affedt the oblhization
of a party to comply with the award.” CHRISTOPH 4. SCHREUER, THF ICSID CONVENTION: A
COMMENTARY 1087 (2001). See also Aron Broches, 4wards Rendered Pursuant 16 the JCSID Convention:
Binding Force, Finafity, Recognitlon, Enforcement, Ececution, 2 ICSID REY.——FOR, INV. L.J, 287. 302
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Thus, a State is obligated 10 abide by and comply with an award rendered agains:

it, inﬁpecﬁw of an investor's enforcement efforts under Anticle 54, Argentina’s
position to the cnnmnr i$ an incorrect mterpmanon of Articles 53 and 4 of the 1CSID
Convention. :

RcSPCLtfullv submittad,
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Actu'gg Assistant Legal Adviser

Officé of Internationsl Claims
and Investment Disputes

ce:

Osvaldo César Guglielmino, Procurador Del Tesoro de idNacmn Goverament of
Argentina ;

Guido Santiago Tawil, M&M Bomchxl Abogados .

Robert B. Zoellick, President, ICSID Admlmstrauve Counml

Ana Palacio, ICSID Secretary-General

Nassib G. Ziadé, ICSID Deputy Secretary- Gencml

Thomas Miller, CMS Gas Transmission Co.

Nassib G. Ziadé, ICSID Deputy Secretary-General
Thomas Miller, CMS Gas Transmission Co.
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(1987 (“Article 53 of the Conveation is the primary provision and that while Articls >4 {5 importaat ..
that provision should not be permined to obscure or weaken the importance of Anicle 53.7).
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