IN A NAFTA ARBITRATION UNDER THE UNCTTRAL ARBITRATION RULES

(“The Rules’)

S.D. Myers, Inc.
(Claimant)
(‘MYERS’)

-and~

Government of Canada

(Respondent)
(‘CANADA’)

PROCEDURAL ORDER No. 1

Bifurcation

1. As a first stage of the proceedings the Tribunal will determine (in & partial award) habihty
issues and issues as to the principles on which damages (if any) should be awarded, leaving
the calculation of the quantification of such damages, if any, to a second stage: Expert
evidence on the calculation of any such quamtification will not be required during the first
stage, : _

2. Accordingly, the directions given in this Procedural Order relate only to the issues to be
determined in the first stage of the proceedings Directions relating to the second stage of

the proceedings, 1f required, will be given by the Tribunal after its partial award has been
made,

Initial Written Pleadings

3. On 30 Qctober 1998 MYERS delivered its Statement of Claim under Article 18 of the
Rules together with its Notice of Arbitration of the same date,
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4, By 20 June 1999 CANADA shall submit its Statement of Defence under Article 19 of the
Rules.
Evidence Gathering

Documentary evidence

5,

10.

11

12.

By 28 Mey 1999 each party may submit to the other a “first request’ for the production of
docurmnents or categories of documents identified with adequate specificity.

By 15 July 1999 the ‘requested party’ shall either produce the ‘requested documents® or
give reasons in writing to the ‘requesting party’ why 1t proposes not to produce such
documents.

By 5 July 1999 each party may submit to the other a ‘second request’ for the production
of documents or categories of documents identified with adequate specificity.

By 31 Angust 1999 the ‘requested party’ shall either produce the ‘requested documents’
of give reasons in writing to the ‘requesting party’ why it proposes not to produce such
documents.

By 1 October 1999 each party may submit to the other a “third request’ for the production
of documents or categories of documents identified with adequate specificity.

By 16 October 1999 the ‘requested party” shall either proddce the ‘requested documents’
or give reasons in writing to the ‘requesting party’ why it proposes not to produce such
documents.

. The Tribunsl will make procedural orders in relation to disputed requests for document

production if and when necessary; and, if not agreed, in relation to the terms as to
confidentiality upon which any such documents shall be produced.

At any stage of the proceedings either party may deliver to the other fucther requests for

- the production of additional documents or categories of documents identified with

adequate specificity. However, the proceedings shall continue as set out in this order once
the “first requests” have been complied with or resotved.

Witrness evidence

13.

14,

15.

The parties shall submit signed statetnents of the witnesses of fact on whom they intend to
rely with their Memorials.

By 1 October 1999 each party may deliver to the other and to the Tribunal a list of
witnesses under the control of the other it wishes to examine orally at the witness hearings.

The Tribunal will give directions later as to the method by which (if at all) the testimony of
such witnesses will be admitted into the record of the proceedings.
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Experts

16. The Tribunal will give directions later, if necessary, for the submission of written reports of .
any experi witnesses upon whom the parties intend to rely during the first stage of the
- proceedings, and their examination at the witness hearings.

Memorials

17. By 20 July 1999 MYERS shall deliver its Memorial not exceeding 50 pages (excluding
appendices and exhibits) to CANADA and to the Tribunal,

18. By 20 September 1999 CANADA shall deliver its Counter-memorial not exceeding 50
pages {excluding sppendices and exhibits) to MYERS and to the Tribunal.

19. Either party may apply to the Tribunal for permission to extend the length of its Memorial,
giving reasons in writing.

20. The memorials shall be accompenied by (&) the documentary evidence relied upon (b) the
signed statements of witnesses relied upon and (c) copies of any passages from legal
authorities relied upon.

Other Pre-hearing activity

21.On a date to be fixed during the week beginning 25 October 1999 a second case
management meeting will be held, for the purpose of making any determinations necessary
to finalise the evidence gathering exercise and to resolve any other outstending procedural
matters. This meeting will be held by telephone conference unless the Tribunal determines
that it wishes to meet the parties’ representatives in person.

22. Not less than 21 days before the start of the witness hearings the parties shall deliver to
each other and to the Tribunal a pre-hearing memorandum of not more than 10 pages in
length summarising its position on the “live’ issues in the case. The purpose of the pre-

- hearing memoranda will be to eliminate (or at Jeast reduce the length of) orel opening
statements at the witness hearings.

23. Not Jess than 14 days before the start of the witness hearings the parties shall deliver to the
Tribunal a chronologically organised joint vohme (or vohunes) of the documents that are
expected to be referred to at the hearings, and a volume {or volumes) of witness
statements.

24. Not less than 14 days before the start of the witness hearings the parties shall endeavour to
agree upon and deliver to the Tribunal a stipulation or statement of agreed facts together
with 8 memorandum dealing with any issues as to the authenticity or admissibility of the
documents to be referred to at the witness hearings.



25,

A pre-hearing telephone conference shall be held as soon as practicable after the delivery
to the Tribunal of the joint exhibits volumes and witness statements, for the purpose of
discussing the order in which witnesses will be heard, time limits for their examination and
other administrative aspects of the heartings. .

Hearings

26.

27.

28.

29.

30.

The witness hearings shall take place during the week beginning Monday 14 February
2000, provisionally estimated to occupy 3 days. The witness hearings shall take place in
Toronto, Canade, at a verue to be arranged by the parties, the cost shall be borne by the
parties equally shares pending the Tribunal’s award in respect of costs.

The hearings shall be primarily for the cross-examination and re-examination of witnesses.
However, the parties’ representatives will be permitted to make brief opening statements.
Closing statements will also be permitted, and the Tribunal will gtve directions 2s to their
maximurm duration later. Either party may apply to the Tribunal to exceed the time limits
for opening and closing statements if it considers it necessary for the purpose of presenting
its case to the Tribunal.

The signed statements of the witnesses shall be treated as their direct evidence. However,
the Tribunal may permit (or require) any witness to give additiona! direct evidence.

No new testimony or new documents may be introduced at the hearings without
permission of the Tribunal, Such permission will usually be given where the purpose of
the material is for the purposes of rebuttal, but not where a document has been withheld
merely for the purpose of taking a witness by surprise in cross-examination

The parties shall arrange for a reporter to make a verbatim record of the witness hearings
(testimony and argument), the cost to be bome equally by the parties pending the
Tribumal’s award in respect of costs. However, transcripts will be produced onty.at the
request of either party or the Tribunal, not automaticaily. Each party shall pay the cost of
transcripts it orders for its own use. The parties shall bear the cost of transcripts provided
to the Tribunal equally pending the Tribunal’s award in respect of costs.

Other Matters

31,

32

33.

Documents of up to 10 pages shall be sent by fax, the date of the fax transmission to be the
date of service.

Documents of more than 10 pages shall be sent by courier, the date of receipt to be the
date of service.

The initizl deposit for the purposes of Article 41.1 shall be US$30,000, to be paid by the
parties in equal shares to an account st a first class bank in the United Kimgdom to be
notified to the parties by the presiding arbitrator, The Tribunal will review the sufficiency
of the deposit from time to time during the proceedings and may request supplementary
deposits in accordance with Article 41,1 of the Rules.
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34. Either party may apply to the Tribunal at aoy time for the terms of this Order to be varied
in the interest of ensuring an orderly proceeding and of providing & fair opportunity for
each party to present the merits its case. Any ‘emergency” applications to the Tribunal for
procedural directions shall be made in writing and sent to each member of the Tribunal by

, Tax. The Tribunal will give directions.as soon as possible thereafter for the submission of a
reply and (if necessary) rejoinders. Such applications shall normally be decided in writing
or (at the discretion of the Tribunal) following a telephone conference.

Signed: ... Y. Bl LT

M
(on behalf of the Tribunal)

Dated: 2? ......... 5ty IO 1999
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IN A NAFTA ARBITRATION UNDER THE UNCITRAL ARBITRATION RULES

S.D. Myers, Inc,
(Claimant)
(‘MYERS’)

«and-

Government of Canada
(Respondent)
(‘CANADA’)

PROCEDURAL ORDER No. 2

Confidentiality of material prepareﬁ for the purpose of the proceedings

1. As atemporary measure the parties shali not release into the public domain the following
documents:

The Notice of Intent

The Notice of Arbitration
The Statement of Claim
The Statement of Defence

before 30 June 1999 or the date on which the parties emnter into an agreement as.to the
confidentiality of materials prepared in connection with the proceedings, whichever is the
“earher, .

2. Either party may apply to the Tribunsl at any time for the terms of this procedural order to
be supplemented, varied or renewed.
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Goavernment of Canada R ..

(Respondent)
(‘CANADA’) -

PROCEDURAL ORDER No. 3

Conf‘dmtxalny of material prepared for the purpose of the praceedings

1. MYERS having. conﬁ:med by Mr App]eton 5 let:er dated 26 May1999 tbat i had no
objection to publication of its Statement.of Claim submitted under Article 18 of the
UNCITRAL Rules, the following docaments may be relgased into the public domain
tmmediately:

The Notice of Intent

The Notice of Arbitration
The Statement of Claim
The Statemnent of Defence

2. As e further teruporary measure the parties shall not release imo the public domein any
other documents prepared in connection with the proceedings before 30 June 1999 of the
date on which the parties enter into & conﬁdentiahty agreement, wmchever is tha earlier.

" 3. Bither party may apply ta the Tribunal et any nme for the texms of thxs procedural order 10
be supplemented, varied ar renewed o

4, Tins Order supersedes Procedural Order No, 2.

o ot
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(on behalf of the 'fﬁ'bunal)

Dated: .- I° U“”‘“‘— ...... 1999



96-JUL—-1839 2@:41 FROM  ESSEX CRT CHMBRS T0 @B816139443213 P.82

IN ANAFTA ARBITRATION UNDER THE UNCITRAL ARBITRATION RULES

S.D. Myers, Inc.
(Claimant)
(*MYERS’)

~and-

Government of Cansada
(Respondent)
(‘CANADA’)

PROCEDURAIL ORDER No. 4

Confidentiality of material prepared for the purpose of the proceedings

1. As atemporary measure the parties shall not release into the public domain any documents
prepared in connection with the proceedings before 29 October 1999 or the date on which
the parties enter into & confidentiality agreement, whichever is the earlier.

2. Paragraph 1 of this Order shall not apply to the docurnents identified in paragraph 1 of
Procedural Order No. 1, as the Tribunal has alrecady given leave (by consent) for the
_ release of these documents into the public domain. )

3. Either party may apply to the Tribunal at any time for the terms of this procedural order to
be supplemented, varied or renewed. :

‘ Siguoed: //‘/\

(on behalf of the Tribumay—"""
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6 July1999 | BY FAX

- Appleton & Associates - : - o +1 416 815 8801 \/
For: Mr Barry Appleton - ' )

Trade Law Division, Dept of Foreign AfTairs etc, Canada +1 613 944 3213
For: Mr Joseph de Pencier _

cc: Faculty of Law, Upiversity of Manitoba - +1204 474 7580
For: Dr Bryan Schwartz -

Ladner Downs : +1 604 687 6744
For: Mr Edward Chiasson QC

Gentlemen

NAFTA UNCITRAL Investor-State Claim
S. D. Myers, Inc. —v- Government of Canada

1 thank Mr DePencier for his letter of 23 June, and Mr Appleton for his letter of 5 July.

As Myers has consented to Cenada’s proposzl to extend the present time limit for
preserving confidentiality in documents prepared for the purposes of the arbitration, the
Tribunal consents to continue the effect of Procedural Order No. 3 as agreed.

Accordingly, I attach Procedural Order No. 4.

The issues involved in the confidentiality question appear to be quite intricate. It
therefore seems likely that, if no agreement is reached, the Tribunal would wish to meet
the parties in person rather than hear the their counsel in a telephone conference.

At present my schedule has me in Los Angeles on 25 and 26 October.  would therefore
be convenient for me if I could amrange to pass through Toronto towards the end of the

week in question — but things may change, and of course a physical meeting may turn out
not to be necessary.

ot

T Martia Hunter —-ee——

Yours truly

TCELEPHONE 0171 813 8000 . FAX 0171 &13 8080 DX No 320

e-mail. clerkcranm@erscevrnne chamberc cotk huep:/www.cssexcourt-chambeéra en 11k



IN A NAFTA ARBITRATION UNDER THE UNCITRAL ARBITRATION RULES

S.D. Myers, Inc.
(Claimant)
(‘MYERS?)

-and-

Government of Canada
(Respondent)
(‘CANADA®) T

PROCEDURAL ORDER No. 5§

Document Production Issues

Pursuant to a telephone conference between the Tribunal and the parties’ representatwes on
28 July 1999, the Tribunal makes the following directions:

1. By Friday 30 July 1 999 MYERS shall detiver to CANADA and to the Tribunal a brief
memorandum containing its suggestions as to the procedure the Tribunal should follow in
making its determination as to whether any particular documents ought to be produced;
for example, should the Tribunal review such documents? Should the Chairman alone
review them? Should a ‘special master” be appointed? Or should the Tribunal meke its
determination based on a description of the contents of the documents'? Or is there another
more appropriate method?

2. By Tuesday 10 August CANADA shall deliver to MYERS and the Tribunal a
memorandum in support of the grounds on which it claims that requested documents
should not be produced, dealing with different categories of documents with adequate
specificity and the principles to be applied by the Tribunal in making its determination.
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3. By Tuesday 10 August CANADA shall also deliver to MYERS and the Tribunal a

memorandum comtaining its response to the suggestions made by MYERS under
paragraph 1 above. o

4. By Thursday 19 August MYERS may, if it wishes, deliver to CANADA and the Tribunsl a
memorandum containing its response to CANADA's memorandum delivered wnder

paragraph 2 above.

5. On Thursday 2 September (with Wednesday 1 September &s an alternative) the Tribunal

will hear the parties® representatives orally on the outstanding document production issues.
The Tribunal will notify the parties later as to whether this event will take place by

telephone conference or at 2 meeting in Toronto.

Signed: .

(on behalf of the Tribunal)
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28 July 1999

Appleton & Associates
For: Mr Barry Appleton

. Trade Law Division, Dept of F oreign Affairs etc, Canada
For: Mr Joseph de Pencier

cc: Faculty of Law, University of Maunitoba
¥or: Dr Bryan Schwartz

Ladner Downs
For Mr Edward Chiasson QC

Gentlemen

NAFTA UNCITRAL Investor-State Claim
S. D, Myers, Inc. ~v- Government of Canada

BY FAX
+1 416 815 8801
+1 613 944 3213
+1 204 474 7580

+]1 604 622 5807

Following our telephone conference today I attach Procedural Order No. 5, which I have

signed on behalf of the Tribunal.

The parties (and my fellow arbitrators) should feel free to say so if [ have recorded the

Tribunal’s directions inaccurately.

Yours truly

J Martin Hurnter
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IN A NAFTA ARBITRATION UNDER THE UNCITRAL ARBITRATION RULES

S.D. Myers, Inc.
(Cizimant)
(‘MYERS")

-and-

Government of Canada
(Respondent)
(‘CANADA’)

PROCEDURAL ORDER No. 6

After considering the parties’ most recent written submissions and hearing their Counsel orally
on 2 September 1999 the Tribunal makes the following procedural directions:

Amendments to Procedural Order No. 1

1.

Paragraph 18 shall be amended so that CANADA’s Counter-memorial shall be delivered
by 5 October 1999.

Paragraph 9 shall be amended so that any ‘“Third Requests’ for document production shall
be delivered by 8 October 1999,

Paragraph 10 shall be amended so that responses to any ‘Third Requests’ shall be
delivered by 21 October 1999,

. Paragraph 21 shall be amended to provide that a third case management will be held (if

necessary) on 28 October 1999.

Document Production

5. By 10 September 1999 CANADA shall make written request(s) to the Minister(s)

concerned as to the existence of documents requested by MYERS under heads B12, B17,
B31, C1 and C2; of its First Request; and, if any such documents do exist, request the
consent of the Minister{s) concerned to their production in this arbitration, and shall report
the position to the Tribunal and MYERS as soon as possible thereafter.

By 17 September 1999 CANADA shall provide further justification as to why the
documents requested by MYERS under heads A4, B5, C5 and C6 of its First Request
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should be protected by any form of state privilege, giving adequate particulars in relation
to each category of documents under each head.

7. By consent, CANADA shall produce Document Al.

8.. Without deciding whether Document B18 is protected by legal professional privilege, the
Tribunal determines that this document is not necessary for its determination of the issues
in the arbitration; and that, accordingly, CANADA shall not be required to produce it.

9. By 17 September 1999 CANADA shall produce such documents as it has in its possession
or control in relation to the documents requested by MYERS under head B48 of its First
Request.

Intervention by other State parties to the NAFTA

10. By consent, the Tribunal will write to the appropriate officials of MEXICO and the
UNITED STATES in connection with any possible interventions in this arbitration under
NAFTA Article 1128,

Financial status of the file

11. By 28 October 1999 at the latest the parties shall fulfil the undertaking given at the first
cas¢ management meeting to give consideration to, and agree upon, the basis of the

remuneration of the members of the Trnibunal.

12. The Tribuna! will notify the parties shortly as to the First Supplementary Deposit required
under Article 41.2 of the Rules.

Other matters
13. Either parly may apply to the Tribunal at any time for the terms of this Order to be varied

in the interest of ensuring an orderly proceeding and of providing a fair opportunity to
present the merits of its case.

— - Signed: M“

......................................

(on behalfofthe-TTibunal)

Dated: 4 September 1999
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Draft letter, Tribunal to MEXICO and the UNITED STATES: 4/9/99
Dear Sirs

NAFTA/UNCITRAL Arbitration
S. D. MYERS, Inc. - v— GOVERNMENT OF CANADA

I write this letter with the consent of the parties to this arbitration and on behalf of the
arbitral tribunal composed of Professor Bryan Schwartz, Mr Edward Chiasson QC and
myself.

You will aware that Article 1128 of the NAFTA provides as follows:

On written notice 1o the disputing parties, a Party may make submissions 10 a
Tribunal on a gquestion of interpretation of this Agreement

My purpose in writing is to enquire whether your Government wishes to make any
submissions to the Tribunal in this arbitration; and, if so, to establish an appropriate
procedure that will ensure the orderly and expeditious future conduct of the proceedings.

The present position is that a third case management meeting between the Tribunal and
the parties is due to take place on Thursday 28 October 1999. The procedural matters
currently in issue mainly concern the scope of document production. MYERS has
already delivered its Memorial, and CANADA will deliver its Counter-memorial in early
October.

The substantive witness hearings are scheduled to take place in Toronto during the week
beginning Monday 14 February, after which the Tribunal is expected to make a partial
award on liability issues.

You are invited to notify the Tribunal and the parties by 8 October 1999 if you wish to
have a representative present at the third case management meeting on 28 October, so
that the necessary logistical arrangements may be made. If you wish to have a

- representative present at the witness hearings, or to make any written submissions, you
are invited to notify the Tribunal and the parties no later than 21 December 1999, in order
to give the Tribunal enough time to establish an appropriate procedural schedule for your
Government’s participation in the proceedings.

Should you wish 1o be provided with further information on any matters concerning the
arbitration, you-are invited to address questions directly to the parties. The relevant
contact details are as follows: ....

Yours truly -

Prof. J Martin Hunter
(on behalf of the Tribunal)
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ESSEX COURT CHAMBERS T Barrisiers
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4 September 1999 v BY FAX
Appleton & Associates +1416 815 8801

For: Mr Barry Appleton

Trade Law Division, Dept of Foreign Affaifs etc, Canada” +1 613 944 3213
For: Mr Joseph de Pencier _

cc: Faculty of Law, University of Manitoba +1 204 474 7580
For: Professor Bryan Schwartz

Ladner Downs +1 604 622 5807
For: Mr Edward C Chiasson QC

Gentlemen

NAFTA UNCITRAL Investor-State Claim
S. D. Myers, Inc. —v- Government of Canada

I refer to the second case management meeting between the Tribunal and the parties on 2
September, and now attach Procedural Order No.6.

I also attach the Tribunal’s draft ‘letter to governments’ as discussed at the meeting.
Please let the Tribunal have any comments and/or suggestions as soon as possible and in
any event no later than Friday 10 September 1999.

After deliberation, the Tribunal fixes the amount of the First Supplementary Deposit
required under Article 41.2 of the Rules at $30,000, to be paid by the parties in equal
shares within the 30 day period referred to in Article 41.4 of the Rules. Payment details
remain as for the Initial Deposit. As before, interest on the deposit account will continue
to be accrued for the benefit of the parties; and particulars of all payments made to each
arbitrator will be given with the award as required by the Article 38 of the Rules. The
sufficiency of the deposit will be reviewed again by the Tribunal as and when
appropriate, '

o M

J Martin Hunter
(on behalf of the Tribunal)
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GREFFIER DU CONSEIL PRIVE €T
SECAETAIAS QU CABINET

CLERAK OF THE PRIVY COUNCIL AND
SECRETARY TO THE CABINET

CTANACA

September 17, 1999

‘Mr. J. Martin Hunter
Essex Court Chambers
24 Lincoln’s Inn Fields
London, WC2A 3ED
UK.

‘Dear Sir:

S.D. MYERS. INC. AND GOVERNMENT OF CANADA

This letter is in response to the Panel’s Procedural Order No. 6
dated September 4, 1999, and in particular to Peragraph 6, which states as
follows:

“By 17 September 1999 CANADA shall provide further justification as to
why the documents requested by Myers under heads A4, BS, C5 and C6 of
its First Request should be protected by any form of state privilege, giving
adequate particulars in relation to each category of documents under each
head.”

I confirm that the Government of Canada claims privilege on
information which constitutes confidences of the Queen’s Privy Council for
Canada, contained in documents or pertions of documents as detalled in the
attached schedule.

QTTAWA
K1A QA]
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As specified in Procedural Order No. 6, each docutment responsive
to heads A4, B5, C5 and C6 is listed on the.schedule with particulars as to the
. basis for the privilege, provided in accordance with Canadian statutory
requirements for document production containing such privilege.

Sincerely,

Mel Cappe
Attachment

c.c,: Dr Beu"xy Schwartz
Mr. Edward Chaisson
Mr. Barry Appleton, Counsel, S.DD. Myers, Inc.

P.3,7
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SCHEDULE
(TOLETTER TO J. MARTIN HUNTER, DATED SEFTEMBER 17, 1999)

1. Document #1 contains information the purpose of which is to brief Ministers of the
Crown in relation to matters that are brought before, or are proposed to be brought before,
Council or that are the subject of commumeations or discussions between Ministers,

. (C-5; C-6)

2. Document #2 contains inforrmation used for or reflecting communications or discussions
between Ministers of the Crown on matters relating to the making of government
decislons or the formulation of government policy. (C-5; C-6)

Document #2 also contains information the purpose of which is to brief Ministers of the
Crown in relation to matters that are brought before, or are proposed to be brought before,
Council or that are the subject of communications or discussions between Ministers.
(C-5; C-6)

3. Document #3 contains information the purpose of which is to brief Ministers of the
Crown in relation to matters that are brought before, or are proposed to be brought before,
Council or that are the subject of communications or discussions between Ministers,

(C-5; C-6)

" 4. Document #4 contains portions of information from a memorendum the purpose of which
is to present proposals or recommendations to Council. (C-5; C-6)

Document #4 also contains portions of information concerning an agendumn of Council or
a record recording deliberations or decisions of Council. (C-5; C-6)

S. Document #5 contains portions of information concerning an agendum of Council or a
record recording deliberations or decisions of Council. (A-4)

6.. Document #6 contalns information from a memorandum the purpose of which is to
present proposals or recommendations to Council. (C-5; C-6)

7. Document #7 contains information the purpose of which is to brief Ministers of the -
Crown in relation to matiers that are brought before, or are proposed to be brought before,
Council or that are the subject of communications or discussions between Ministers.

(C-5; C-6) :

8. Docurnent #8 contains information the purpose of which is to brief Ministers of the
Crown in relation to matters that are brought before, or are proposed to be brought before,
Council or that are the subject of communications or discussions between Ministers.
(C-5; C-6) '
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10.

11.

12.

13.

14.

15.

i6.

17.

" 18.

P.5,7

Document #9 contains information the purpose of which is to brief Ministers of the
Crown in relation to matters that are brought before, or are proposed to be brought before,
Council or that are the subject of communications or discussions between Ministers.
(C-5; C-6)

Document #10 contains information the ﬁxﬁposc of which is to brief Ministers of the

* Crown in relation to marters that are brought before, or are proposed to be brought before,

Council or that are the subject of communications or discussions between Ministers.
(C-5; C-6)

Document #11 contains portions of information from a memorandum the purpose of
which is to present proposals or recommendations to Council. (C-5; C-6)

Document #12 contains portions of information from a memorandum the purpose of
which is to present proposals or recommendations to Counecil. (C-5; C-6)  —

Document #13 contains information from a memorandum the purpose of which is to
present proposals or recommendations to Council. (C-5; C-6}

Document #14 contains information the purpose of which is to brief Ministers of the
Crown in relation to matters that are brought before, or are proposed to be brought before,
Council or that are the subject of communications or discussions beiween Ministers.
(C-5; C-6)

Document #13 contains information from 2 memorandum the purpose of which is to
present proposals or recommendations to Council. (C-5; C-6)

Document #16 contains information the purpose of which is to brief Ministers of the
Crown in relation to matters that are brought before,-or are proposed to be brought before,
Council or that are the subject of communications or discussions between Ministers.
(C-5; C-6)

Document #17 contains information from a memorandun the purpose of which is to
present proposals or recommendations to Council. (C-5; C-6)

Document #17 also contains information concerning an agendum of Council or a record
recording deliberations or decisions of Council. (C-5; C-6)

Document #18 contains information the purpose of which is to brief Ministers of the
Crown in relation to matters that are brought before, or are proposed to be brought before,
Council or that are the subject of communications or discussions between Ministers,
(C-5; C-6) -
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20.

21.

22,

23.

24,

25.

26.

P.6s7

Document #19 contains information the purpose of which is to brief Ministers of the
Crown in relation to matters that are brought before, or are proposed 1o be brought before,
Council or that are the subject of communications or discussions between Ministers.
(C-5; C-6)

Document #20 contains information the pwpose of which is to brief Ministers of the

.Crown in relation to matters that are brought before, or are proposed to be brought before,

Council or that are the subject of communications or discussions between Ministers.
(C-5; C-6)

Document #21 contains information used for or reflecting communications or discussions
between Ministers of the Crown on matters relating to the making of government
decisions or the formulation of government policy. (C-5; C-6)

Document #22 contains information the purpose of which is to brief Ministers of the
Crown in relation to matters that are brought before, or are proposed to be brought before,
Council or that are the subject of communications or discussions between Ministers.
(C-5; C-6)

Documment #23 contains information the purpose of which is to brief Ministers of the
Crown in relation to matiers that are brought before, or are proposed to be brought before,
Council or that are the subject of communications or discussions between Ministers.
(C-5; C-6)

Document #24 contains information concerning an agendum of Council or a record
recording deliberations or decisions of Council. (C-5; C-6)

Document #24 also contains information the purpose of which is to brief Ministers of the
Crown in relation to matters that dre brought before, or are proposed to be brought before,
Council or that are the subject of comumunications or discussions between Ministers.
(C-5; C-6)

Document #235 contains information concerning an agendum of Council or a record

-recording deliberations or decisions of Council. (C-5; C-6)

Document #25 also contains information the purpose of which is to brief Ministers of the
Crown in relation to matters that are brought before, or are proposed to be brought before,
Council or that are the subject of communications or discussions between Ministers.
(C-5; C-6)

Document #26 contains information used for or reflecting comrmunications or discussions
between Ministers of the Crown on matters relating to the making of government
decisions or the formulation of government policy. (C-5; C-6)
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Document #27 contains information used for or reflecting corununications or discussions
between Ministers of the Crown on matters relating to the making of government
decisions or the formulation of government policy. (C-5; C-6)

Document #28 contains information used for or reflecting communications or discussions
between Ministers of the Crown on mattersielating to the making of government

" decisions or the formulation of government policy. (C-5; C-6)

Document #29 conmains information used for or reflecting communications or discussions
between Ministers of the Crown on matters relating to the making of government
decisions or the formulation of government policy. (C-5; C-6)

Document #30 contains information concerning an agendum of Council or a record

fccording d_elibefations or decisions of Council, (C-5; C-6)

Document #30 also contains information the purpose of which is to brief Ministers of the
Crown in relation to matters that are brought before, or are proposed to be brought before,
Council or that are the subject of communications or discussions between Ministers.

_(C-5; C-6)

Document #31 contains information the purpose of which is to brief Ministers of the
Crown in relation to matters that are brought before, or are proposed to be brought before,
Council or that are the subject of communications or discussions between Ministers.

. (C-5; C-6)

Document #32 contains information from a memorandum the purpose of which is to
present proposals or recommendations to Council. {C-5; C-6)

.4
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IN A NAFTA ARBITRATION UNDER THE UNCITRAL AREBITRATION RULES

S.D. Myers, Inc.
(Claimant)
(*MYERS’)

-and-

Government of Canada
(Respondent)
(‘(;ANADA')

PROCEDURAL ORDER No, 7

P.16-24

After considering MYERS submissions dated 20 & 23 September and 1 October and
CANADA’s submissions dated 23 & 26(x2) September and 1 October the Tribunal directs as

follows;

1. CANADA shall deliver its Coumter-Megmorial by 5 October 1999, as provided in

Procedural Qrder No. 6.

2. Al the remaining document production issues will be sddressed at the third case

mans}xgement reeting, which is scheduled for 28 October 1999, .

3, When document production is completed, or at such earlier time as may be
appropriate, the Tribuna! will consider any requests by the parties for leave to

deliver a supplementsl Memorial or Counter-Memorial, as the case rmay be.

. ) Signed: XXET) .“"_‘""! ADINETE
(onbehalf of the

.............................
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4 October 1999 e BYEAX T
Appleton & Associates +1 416 815 8801
For: Mr Barry Appleton
Trade Law Division, Dept of Foreign Affairs etc, Canada +1 613 944 3213
For: Mr Joseph de Pencier
cc. Faculty of Law, University of Manitoba +1 204 474 7580
For: Professor Bryan Schwartz
Ladner Downs +1 604 622 5807
For Mr Edward Chiasson QC -
Gentlemen

NAFTA UNCITRAL Investor-State Claim
S. D. Myers, Inc, —v- Government ¢f Canada

I refer to my letter dated 1 October.

The Tribunal has deliberated on the parties’ various outstanding procedural applications
and its decisions are given in the attached Procedural Order No. 7.

L)

It is now clear that the case management meeting provisionally scheduled for 28 Qctober
will be required, and Mr Appleton is kindly invited to make the usual arrangements.

Yours truly

Honts
~- T

3 Martin Humner

AN ALY 213 BORBO NX No 120
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IN A NAFTA ARBITRATION UNDER THE UNCITRAL ARBITRATION RULES

S.D. Myers, Inc.
(Claimant)
(‘MYERS") °

-~and-

Government of Canada
(Respondent)
(‘CANADA")

PROCEDURAL ORDER No. 8

This Order confirms certain directions given orally by the Tribunal during the Third Case
Management Meeting held in Toronto on 28 October 1999, conceming written questions to
be put by the Tribunal to Mr Reg Plummer, Mr Richard Fosbrooke and Mr Aharon Mayne:

1. By 8 November 1999 MYERS shall propose to the Tribunal, with a copy to °
CANADA, alist of questions to be put to the above named persons together with draft
introductory instructions concerning the preparation of their written answers,

2. By 11 November 1999 CANADA shall deliver to the Tribunal its comments, if any, on
the proposed questions and draft introductory instructions

3. The Tribunal shall as soon as possible thereafter settle the form of the questions and
deliver them to the parties.

4. CANADA shall make arrangements to deliver the written answers to the Tribunal and
1o MYERS by 30 November 1999.

5. Either party may apply to the Tribunal at any time for the terms of this procedural
order to be supplemented, varied or reviewed.

Signed: 1..0...>T¢\n ’{-b""/g_.

(on behalf of thE Tribunaly

Dated: S O Bt 1099




IN A NAFTA ARBITRATION UNDER THE UNCITRAL ARBITRATION RULES

S.D. Myers, Inc.
(Claimant)
(*MYERS’)

-and-

Government of Canada
(Respondent)
(‘CANADA’)

PROCEDURAL ORDER No. 9

After considering the parties’ most recent written submissions and hearing their Counsel orally
at the Third Case Management Meeting on 28 October 1999 the Tribunal makes the following
procedural directions;

Document Production

1. CANADA shall produce such documents as it has in its possession or control in relation to
items 10, 11 and 16 of MYERS’ Second Request, except that no documents that came
into existence after 31 December 1997 need be produced.

2. By consent, CANADA shall produce hard copies of any e-mail messages that may be
found pursuant to a further search I connection with item 32 of MYERS’ Second
Request.

3. Py consent, CANADA shall produce any relevant accouats relating to the use of celtular
.ﬁoncs by Ms Sheila Copps, ber staff and Mr Mel Cappe pursuant to a further search in
commection with item 38 of MYERS’ Second Request.

4. TheRarties shall consult with each other in connection with documents mentioned item TI-
2 of MYERS’ Third Request, and shall revert to the Tribunal if necessary.



5.

2

Save as directed in paragraphs 1 to 4 above, and subject to matters concerning Crown
Privilege which are the subject of a separate procedural order, the Tribunal makes no
further orders concerning the production of documents. All document production by both
parties shall be completed at the latest by 30 November 1999. Subject to any applications
under paragraph 6 below, from that date the production of documents phase shail be
closed. The failure or refusal of either party to produce Requested Documents by that
date may thereafter be the subject of comment and/or submission.

Witness Testimony

6.

10.

11.

Rev. Michael Valentine, Mr Victor Shantora, Mr John Myslicki, Mr Roy Hickman and Mr
George Cornwall shall be offered for oral examination at the witness hearings scheduled to
start on 14 February 2000. As provided by paragraph 28 of Procedural Order No.1 their
signed statements shall be treated as their direct testimony. However, the Tribunal may
permit (or require) any witness to give additional direct testimony. -

The Tribunal makes no orders or requests for the attendance of any other witnesses for
oral examination.

The Tribunal makes no orders relating to the taking of pre-hearing testimony on
deposition.

Either party may, if it wishes, apply to the Tribunal for leave to present additional
witnesses for oral examination at the witness hearings.

Paragraphs 26 to 29 of Procedural Order No.1 remain in effect concerning the witness
hearings.

Paragraph 29 of Procedural Order No.1 shall be varied to provide that the Tribunal shall
be provided with full transcript of the witness hearings and any oral closing statements.

Further Written Pleadings

12

13.

By 15 December 1999 each party may, if it wishes, deliver to the Tribunal and to the other
party a Supplemental Memorial.

The “pre-hearing memoranda’ to be delivered by each party pursuant to paragraph 22 of
Procedural Order No.1 may be accompanied by an annexed brief ‘Reply to Supplementat
Memonal’ which shall be limited to reference to any mew matrerial contained in the
Supplemental Memorials.
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3
14, By 28 January 2000 each party may, if it wishes, deliver to the Tribunal, the other party

and the other NAFTA Parties a short response to any submissions made under Axrticle
1128 of the NAFTA pursuant to the Tribunal’s invitation.

Other matters

15 Either party may apply to the Tribunal at any time for the terms of this Order to be
supplemented, varied or reviewed,

MM

Signed: ................. T
(on behalf of the Tnbunal)

Dated: &% /VvevenAn 1599



IN A NA¥TA ARBITRATION UNDER THE UNCITRAL ARBITRATION RULES

$.D. MYERS, Inc.
(Claimant)
(‘MYERS’)

-and-

GOVERNMENT OF CANADA
(Respondent)
(‘CANADA’)

PROCEDURAL ORDER No. 10

_(concerning crown privilege)

After considering the parties’ most recent written submissions, and their oral submissions
made at the Third Case Management Meeting held on 28 October 1999, the Tribunal
gives the following procedural directions:

Crown Privilege

1. CANADA shall not at this stage be required to produce any documents in respect of
which a ‘certificate’ of the appropriate authority has been provided pursuant to
section 39 of the Canada Evidence Act 1985.

2. It shall be a matter for each party to determine the manner in which it will proceed in

the light of the Tribunal’s decision not to make any order concerning documents in



respect of which a Canada Evidence Act ‘certificate’ has been produced, bearing in
mind that the closing date for the production of documents is 30 November 1999.

3. IfMYERS elects to renew its epplication for an order for production of documents in
respect of which a ‘certificate’ of the appropriate authority has been provided, the
Tribunal will give directions for the parties to submit memoranda dealing with the
issues mentioned in the Tribunal’s ‘Explanatory Note’ that accompanies this
Procedural Order.

4. Any questions relating to the drawing of ‘adverse inferences’ and/or the discharge of
any burden of proof by either party will be determined by the Tribunal after
consideration of written or oral statements when the evidentiary record is closed.

Other Matters

5. Either party may apply to the Tribunal at any time for the terms of this Order to be
supplemented, varied or reviewed.

(on behalf of the Tribunal)

Dated: /L’ . NW



Explanatory Note to Procedural Order No. 10

. The purpose of this explanatory note is to summarize the Tribunal’s reasoning
underlying Procedural Order No. 10 and to give some guidance to the parties if
production of documents for which cabinet privilege is claimed were pursued.

CANADA resists production of certain requested documents relying on a certificate
issued pursuant to Section 39 of the Carada Evidence Act R.5.C. 1970, c. E-10 as
amended, that is, that the documents contain information that is “. . . 2 confidence of
the Queen’s Privy Council for Canada . . . MYERS contends that this “privilege™ is
inapplicable in a NAFTA Chapter 11 proceeding and calls in aid the principles of
public intemational law.

. The submissions advanced to date by the parties are not sufficient to brdef the
Tribunal on this highly complex matter.

. In the Tribunal’s view, MYERS correctly does not seek production of documents
containing information of actual cabinet deliberations. The documents in issue are

“peripheral” to such discussions and include briefing ﬁapers for individual ministers.

. In the absence of the certificate, the issuance of which appears to be at CANADA'’s
discretion, the Tribunal likely would follow the approach taken by the WTO panel in
the Brazil-Canada airplane dispute and, on a “document-by-document” basis, require
CANADA to give sufficient information and justification to sustain privilege for each
document.

. The circumstances of the present case involve a number of complicating factors: first,
CANADA has invoked & domestic law that applies to it and other NAFTA Chapter 11
panels have taken into account the “personal” legal rights and obligations of parties;
secondly, the seat of the arbitration is Toronto, Canada; thirdiy, the arbitration is
being conducted under the UNCITRAL Arbitration Rules which are designed for
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international commercial arbjtrations (private sector disputes); other Chapter 11
proceedings are conducted under the ICSID Special Facility which is designed for
mixed international commercial arbitrations (private sector or state agencies);
fourthly, the claim is an alleged breach of the NAFTA, a treaty, that includes, inter
alia, CANADA’s obligation “, . . to accord to [MYERS and its investments)
treatment in accordance with international law, including fair and equitable treatment
.. .7; fifthly, the substantive goverming law is public international law, a source of law
that concerns the relationship between states.

7. There is some precedent in Capadian law, in contexts where section 39 is not
applicable or not dispositive, for the consideration of documents on a document-by-
document basis. The Brazil-Canada decision at least contemplates that executive
privilege might be accepted in some circumstances by a tribunal deciding issues of
international law.

8. Imsofar as Canadian law is relevant, in addition to the Carada Evidence Act, several
enactments may need to be considered. These include; the Commercial Arbitration
Act and the NAFTA Implementation Act.

9. Each NAFTA Chapter 11 tribunal must grapple with the essentials of the individual
case before it

10. The Tribunal recognizes that this issue must be decided in the context of this NAFTA
Chapter 11 dispute which is being conducted under the UNCITRAL Rules (which
afford to the Tribunal considerable discretion in the management of the dispute) and
which potentially embraces consideration of international and domestic law.

11. I MYERS were to pursue the matter it would be essential for the parties to provide to
the arbitrators briefing on the full range of complex issues that are brought into play

2 | /V%MM (944

by it.



IN A NAFTA ARBITRATION UNDER THE UNCITRAL ARBITRATION RULES

S.D. MYERS, Inc.
(Claimant)
(‘MYERS’)

- =-and-

GOVERNMENT OF CANADA

(Respondent)
(‘CANADA?)

PROCEDURAL ORDER No. 11
(concerning confidentinlity in materials produced in the arbitration)

‘With reference to Procedural Orders Nos. 2, 3 and 4 and the parties’ submissions during
the Third Case Management Meeting in Toronto on 28 October 1999 the Tribunal orders

as follows:



Hearings, Transcripts of Hearings and Submissions

1.

In accordance with Article 24.4 of the UNCITRAL Rules all hearings shall be held in

camera unless the parties agree otherwise.

All transcripts and other records taken of hearings (except those documents
mentioned in Procedural Order No.3, paragraph 1, namely the Notice of Jutention,
Notice of Arbitration, Statement of Claim and Statement of Defence) shall be kept
confidential and may only be disclosed according to the conditions established below
for ‘Protected Documents’. ‘

The Tribunal

3.

The Tribunal confirms that by letter of 24 March 1999 it censented to the publication
of the identity of its members. '

Decisions of the Tribunal

4.

6.

According to NAFTA Article 1137 and its Annexe 11374, awards may be published
by either party. This includes not only the final award, but also intenm, interlocutory,
partial and preliminary awards. |

Other decisions of the Tribunal may also be disclosed or published. This includes
Procedural Orders of the Tribunal unless they contain information that is to be treated
as confidential according to paragraphs 2 and/or 7 of this Order.

. Confidentisl Business Information

Subject to NAFTA Article 1129, no document over which business confidentiality
has been claimed in these proceedings between MYERS and CANADA or copy
thereof (‘Protected Docaments), or information recorded in those documents, shall be
disclosed except in accordance with the terms of this Order or with prior written
consent of the party that claimed business confidentiality over the document.



7. If any person in possession of a Protected Document recgives a request pursuant to
law to disclose a Protected Document or information contained therein, that person
shall give prompt written notice to the party that claimed confidentiality over the
document so that party may take such steps as it considers appropriate not less than
thirty (30) days before disclosure ualess the law requires disclosure in a shorter
period of time.

8. The party claiming privilege shall identify each Protected Document with the

notation;

‘CONFIDENTIAL BUSINESS INFORMATION SUBJECT' TO
CONFIDENTIALITY ORDER. UNAUTHORISED DISCLOSURE
PROHIBITED.

9. Protected Documents identified by the parties and information recorded in those
Protected Documents may be used only in these proceedings between MYERS and
CANADA and may be disclosed only for such purposes to and among;:

(a) counsel whose iovolvement in the preparation or conduct of these

proceedings 1s reasonably necessary;

(b)  officials or employees of the parties whose involvement in the preparation
or conduct of these proceedings is reasonably necessary,

() independent experts or consultants retained.or consulted by the parties in
connection with these proceedings; and :

(@) witnesses who in good faith are reasonably expected to offer evidence in
these proceedings and only to the extent material to their expected
testimony.



10.

11.

12.

13.

14.

All persons receiving Protected Documents shall be governed by this Order. Each
party shall have the obligation of notifying ell independent experts, .consultants and
witnesses retained by such parties of the obligations under this Order. The
obligations created by this Order shall survive the termination of these proceedings.

This Order is binding on all persons receiving Protected Documents pursuant to
paragraphs 9(2) and (b) of this Order. The party meking disclosure pursuant to
paragraph 9(z) and (b) of this Order shall take reasonable steps to inform all
recipients of Protected Documents of their obligations under this Order. .

It shall be the respounsibility of the party who is to disclose Protected Documents to
any person in accordance with paragraphs 9(c) and (d) of this Order, to ensure that
such person who is to receive Protected Documents, or the information contained
therein, executes a Confidentiality Agreement in the form attached as Appendix “A”
before gaining access to any Protected Document. Each such Confidentiality
Agreement shall be immediately filed with the Président of the Tribunal, who shall
keep such Agreement confidential. Where Protected Documents are to be disclosed
to a firm, organization, company or group, all employees and consultants of the firm,
organization, company or group with access to the Protected Documents, pmst
execute and agree to be bound by the terms of the Confidentiality Agreement attached
as Appendix ‘A’ '

At the conclusion of these proceedings, all Protected Documents and copies thereof
are to be returned to the party who supplied the Protected Documents, and all
documents containing information from a Protected Dooument ghall be destroyed,
subject to the requirements of the National Archives of Canada Act.

This Order is without prejudice to any assertion of privilege. In the event the
Tribunal orders production of & document for which privilege is claimed. the party
asserting pﬁvﬂege may claim the protection available under this Order.



15. Notice pursuant to this Order shall be provided to the Claimant by sending notice by
fax to the counsel of record for MYERS, while these proceedings arc pending (or
after the completion of these proceedings, to MYERS direct) and to CANAbA by
sending notice by fax to the General Counsel of the Trade Law Division of the
Department of Yoreign Affairs and Intemational Trade (or his or her successor or
designate).

Specific Applications by Partics

16. If & party considers that certain documents and information should be treated in a
different way from that ordered above, it may submit an application to the Tribunal to
that effect, explaining the reasons why it considers such different treatment necessary.

Other matters

17. Each party may apply to the Tribunal at any time for the terms of this procedural
order to be supplemented, varied or reviewed.

18. The above directions having been made, it still appears to the Tribunal that it would
be of advantage to the orderly unfolding of the arbitral process and conducive to the
maintenance of the working relations between the parties if during the proceedings

they both were to limit public discussion of the caseto a moinimum

[Appendix ‘A’: Confidentiality Agrwncﬁt in the form already agreed by the parties]



APPENDIX “A”
5.D. MYERS, Inc v CANADIA
CONFIDENTIALITY AGREEMENT

TO: The Government of Canada (and its legal counsel); and S.D. Myerg, Inc.
(and its legal counsel).

FROM: [Neene]
[Address])
[Affiliation)
[Position]

1. IN CONSIDERATION of being provided with information and documentation
(“Protected Documents™) in connection with this proceeding over which claims for
confidentiality have been advanced, I hereby agree to maintain the confidentiality of
such information or documentation. Tt shall not be copied or disclosed to any other
person nor shall the information or documentation so obtained be used by me for any
purposes other than in connection with this proceeding,

2. 1 acknowledge that 1 am aware of the order of the Arbitration Tribunal regérding
confidentiality, a copy of which is attached as Schedule “A” to this Agreement, and
agree to be bound by the same.

3. In the event that T am requircd by law to disclose any of the information or
documentation, 1 will provide the General Counsel of S.D. Myers, Inc. and the
Govemment of Canada with advance written notice in conformity with the attached
Order so that the person that claimed confidentiality over such information or
documentation may seek g protective order or other appropriate remedy. In any
event, I will furnish only that portion of the information or documentation which is
legally required and I will exercise my best efforts to obtain reliable assurance thar
confidential treatment will be accorded to the information or documentation.



4. 1 will promptly return any Protected Documents received by me to the party that
provided me with such Protected Documents, or the information recorded in those
Protected Documents, at the conclusion of my involvement in these proceedmgs. All
documents containing information from a Protected Document will be destroyed.

5. I acknowledge an agree that in the event that any of the provisions of this
Confidentiality Agreement are not performed by me in ﬁccordance with their sf)cciﬁc
terms or are otherwise breached, that irreparable harm may be caused to either of the
parties to this arbitration. I acknowledge and agree that either of the partiés to this
arbitration is entitled to injunctive relief to prevent breaches of this Confidentiality
Agreement and to specifically enforce the terms and provision hereof in addition to
amy other remedy to which any party to this arbitration may be entitled at law or in
equity. The prevailing party in any such litigation will be entitled to payment of its
legal fees and disbursements, court costs and other expenses of enforcing, defending
or otherwise protecting its interests hereunder.

6. 1 agree to submit to the jurisdiction of the courts of the Province of Ontario (in the
case of the residents of Canada) or State of Ohio (in the case of residents of the
United States of America) to resolve any disputes arising under this Agreement.

SIGNED, SEALED AND DELIVERED before a witness this _ day of ,

....................................

----------------------------------------------------------------------
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IN A NAFTA ARBITRATION UNDER THE UNCITRAL ARBITRATION RULES
- between -
S.D. MYERS, Inc.

(Claimant)
(‘MYERS")

-and -

. GOVERNMENT OF CANADA

(Respondeat)
(‘CANADA’)

PROCEDURAL ORDER No. 12
(concerning written questions to be addressed to certain witnesses)

Introduction

1. By Procedural Order No. 8 the parties were given certain directions as to the
preparation and submission of written questions to certain named witnesses in the
employment of CANADA.
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2. I subsequently emerged that the parties held widely differing views concerning the
process as contemplated by the ‘Iribunal at the third case management mecting held
in Toronto on 28 October 1999,

3. After deliberation, the Tribunal considers that the questions as formulated by MYERS
amount to a request for further “discovery’, rather than a request for the personal
testimony of certain named witnesses in relation to meetings held at the Privy Council
Office on 21 and/or 24 November 1995 and certain other matters within their direct
knowledge.

4. The Tribunal is not prepared to redraft the questions itself.
Accorgdingly, the Tribunal directs as follows:

S. The witnesses shall be those named in Procedural Order No.8 unless the parties agree
that other persons who are currently available would be more appropriate.

6. On the understanding that Mr John Mylocki will be able to testify on the ‘Part B
matters” at the witness hearing scheduled for February 2000, Dr Jim Martin shall not
be required to answer written questions.

7. The questions to be addressed to the named witnesses shall be those set out in Part A
of the attachment to CANADA's letter dated 10 November 1999. (CANADA shall

review questions 25 and 26; if they are duplicative CANADA shall amend them™
accordingly).

8. The introductory instructions to witnesses shall be as formulated by CANADA, save
that the second paragraph shall be amended to read as follows:

*You must answer the questions to the best of your personal knowledge. You

may consult lawyers in connection with the formulation of your answers,
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including the lawyers representing CANADA in the arbitration. The Tribunal
prefers that you should not consult other witnesses or colleagues. However, if for
any reason you find it necessary to do sp the identity of such persons must be
disclosed.’

9. CANADA shall use its best endeavours to submit the written answers of the
witnesses to MYERS and the Tribunal as soon as possible and in any event not later
than Friday 10 December 1999.

10. Either party may apply to the Tribunal at any time for the terms of this procedural
order to be supplemented, varied or reviewed.

Signed: ...... ..
{on behalf of the Tribunal)

Dated: 26 November 1999
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31 December 1999 . BY FAX
Appleton & Assaciates +1 416 815 8801

For: Mr Bany Appleton

Trade Law Division, Dept of Foreign Affairs etc, Canada +1 613 944 3213
For: Mr Joseph de Pencier

cc: Faculty of Law, University of Manitoba +1 204 474 7580
For: Professor Bryan Schwartz

Ladner Downs +1 604 622 5807
For: Mr Edward C Chiasson QC ,

Gentlemen

NAFTA UNCITRAL Investor-State Claim
S. D. Myers, Inc. —v= Government of Canada

I thank Mr de Pencier and Mr Appleton for their recent letters concerning the procedure
for dealing with US law issues,

Modern international arbitral tribunals rarely direct that matters of Jaw (whether or not
‘foreign’ to one or more members of the relevant tribunal) are to be introduced by means
of expert festimony (sce, eg, Redfern & Hunter, 37 edn, p.311). The Tribunal
accordingly declines to give the directions sought by CANADA.

However, there is nothing in the Rules to prevent cither party from engaging US lawyers
10 act as co-counsel, and to address the Tribunal on issues of US Iaw at the hearing.
Indeed, if any matters of US law are to be debated, the Tribunal would welcome the

assistance of US co-counsel.

1If CANADA elects to proceed in this way, the Tribunal directs that it shall deliver a
‘Memorandurm on US Law Issues’ by Monday 17 January 2000; and that MYERS may
deliver 2 ‘Reply Memorandum on US Law Issues’ by Monday 7 Febmary. An
opportunity for US co-counsel to deliver oral arguments will be given after the witness
testimony is completed. The parties are encouraged to make the memoranda as concise
as possible, and to agree upon a page limit for them.

These directions constitute Procedural Order No. 13.

Yours truly _

J Mastin Hunter /(A A H L
(on behalf of the Tribuna.l)

ﬁ

TELEPHONE G171 813 8000 EAX 0171 £13 BOYU DX No 220
¢-mail: clerksrcom@essexcourtschambers.co.uk hren Sl ecavann s ~Lo—L
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Appleton & Associates - e © 41416 815 8801

For: Mir Barry Appleton

| +1613 9443213
For: Mr Joseph de Pencier . i

cc: Faculty of Law, University of Manitoba - +1 204 474 7580
For: Professor Bryan Schwartz

L.adner Downs +1 604 622 5807
For: Mr Edward C Chiasson QC

Gentlemen

NAFTA UNCITRAL Investor-State Claim
S. D. Myers, Inc. ~v- Government of Canada

I refer to my letter of 21 January, and to the parties' various letters of 18 and 19 January.
Afier deliberation, the Tribunal directs as follows:

1. The Tribunal wishes to hear the parties on how it should treat the Metalclad material
before concluding its deliberations on the question. This will take place at the
hearing in Toronto,

2. The provisions of Procedural Order No.1 paragraph 30 concerning the transcript still
apply. The Tribunal will not need it on an ‘overnight’ basis, because its main purpose
is for reference during later deliberations when memories may begin to fade. The
usual week to ten days later would be fine. The Tribunal would appreciate receiving
the transcript in *minuscript’ hard copy (preferably copied double-sided) and on one
or mote floppy disks, but the Tribunal does not wish to add to the expense
unnecessarily and will gratefully accept whatever the parties arrange for themselves.

3. The Tribunal proposes that the sitting hours should be approximately 9.30am to
5.30pm with three breaks (mid-morning, mid-afternoon and lunch). This should
provide at least 6 hours 'flying time' per day.

4. Subject to the need to interpose witnesses to accommodate their schedules, the
Tribunal proposes that MYERS' witnesses will be examined first (in the order chosen
by Mr Appleton) followed by CANADA's witnesses (in the order chosen by Mr de
Pencier or his colleagues.
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The Tribunal suggests that the parties should try to agree on arrangements for the oral
examination of Mr Hickman, failing agreement the Tribunal will give directions after
hearing the parties in & telephone conference to be held as soon as practicable.

At present the Tribunal does not contemplate requesting additional direct testimony
(the Tribunal will no doubt feel free to ask the witness questions at any time during
his or her examination). The parties may apply to the Tribunal for leave to introduce
additional direct testimony at any time. At this late stage in the proceedings, leave
will only be granted where the proposed new direct testimony is for the purposes of
rebuttal.

The Tribunal does envisage putting some time limit on cross-examination and awaits
the parties' response to the Tribunal's letter of 21 January.

The Tribunal proposes that counsels' oral submissions on US law will be part of the
closing statements phase - preferably first, but this is at the choice of each party. The
Tribunal proposes that there will be two complete 'rounds' of closing statements,
starting with MYERS' counsel and finishing with CANADA's counsel. Bearing in
mind that the Tribunal may wish to discuss a considerable number of matters with
counsel during (or after) counsels' closing arguments the Tribunal envisages about
half'a day for each party - 1e, a total of one day.

Experience shows that some post-hearing written material is almost always needed.
Whether this material will assume the status of post-hearing briefs depends on
whether we run out of time to complete the oral closing statements to the satisfaction
of the parties and the Tnbunal. The Tribunal envisages that the question should be
kept under review during the hearing, with a general predisposition against the
submission of post-hearing briefs unless it is really necessary.

The Tribunal will appreciate receiving in electronic form whatever parts of the record
that the parties can provide without incurring excessive cost or effort. If they can put
the joint book of documents onto CD ROM that will be a tremendous benefit to the
Tribunal for use .in its deliberations, and indeed for the purpose of incorporating
passages from the record into the award. But the Tribunal appreciates that cost
considerations are important. Where possible, CD ROM format is preferred to floppy
disks; and Microsoft Word is preferred to Word Perfect.

The contents of this letter shall constitute Procedural Order No.14. As always, the parties
may apply at any time for its provisions to be amended or supplemented.

Yours truly

Hrat

J Martin Hunter
{on behalf of the Tribunal)
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ESSEX COURT CHAMBERS Barristers

24 LINCOLN'S INN FIELDS LONDON WC2A 3ED

24 January 2000 BY FAX

+1 416 815 8801

Appleton & Associates
For: Mr Barry Appleton

Trade Law Division, Dept of Foreign Affairs etc, Canada
For: Mr Joseph de Pencier

cc: Faculty of Law, University of Manitoba
Yor: Professor Bryan Schwartz

Ladner Downs
For. Mr Edward C Chiasson QC

Gentlemen

NAFTA UNCITRAL Investor-State Claim
S. D. Myers, Inc. —v- Government of Canada

No doubt the parties realised that their letters of 21 January 'crossed' with my letter of
24™. This was because I sent my letter from home in the early hours of Monday 24", and

I did not see the parties’ letters until I went to my office later in the day.
In fact, I believe that the matters discussed in the parties' 21 January letters have been

resoved except:
1. Duration of hearing, and time limits for cross-examination.

The Tribunal's broad plan is to be with the parties on Monday 14, Tuesday 15 and
Wednesday 16 February with Thursday 17 'in reserve’. The Tribunal plans to
hold its first session of deliberations on the award on the Thursday or Friday,
depending upon when the hearing finishes. The Tribunal will in any event
disperse by Friday evening at the latest. ldeally we would spend Monday and
Tuesday hearing testimony, and Wednesday on closing arguments. If we need to
'spill over' into Thursday we will do so. However, my own view (although I have
not yet consulted my fellow arbitrators on the question) is that we can complete
the testimony in two days without imposing specific time limits for cross-
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examination of individual witnesses. It should be enough for the parties to be
aware that the plan is to hear all the witnesses within approximately twelve hours
of actual hearing time.

2. Opening statements.

The purpose of the pre-hearing memoranda (which, incidentally, arrived at my
office this morning) is indeed to eliminate or at least reduce the length of oral
opening statements. It is sometimes useful for counsel for each party to 'set the
scene' by highlighting the main points that they wish the members of the Tribunal
to keep particularly in their minds when they hear the witnesses; but this is not
compulsory, and in any event should be done in no more than 20 to 30 minutes
each.

I believe that these matters (taken with Procedural Order No. 14) deal with all the
outstanding procedural questions except for what we are going to do with Mr Hickman -
on which the Tribunal is waiting to hear further from the parties.

The contents of this letter shall constitute Procedural Order No.15. As always, the parties
may apply at any time for its provisions to be amended or supplemented.

Yours truly

Ao
e —

J Martin Hunter
(on behalf of the Tribunal)
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ESSEX COURT CHAMBERS Barristers

24 LINCOLN'S INN FIELDS LONDON WA 3ED

31 January 2000 BY FAX

Appleton & Associates +1 416 815 8801
For: Mr Barry Appleton

Trade Law Division, Dept of Foreign A +1 613 944 3213

For. Mr Joseph de Pencier

ce: Faculty of Law, University of Manitoba T 412044747580 —
For: Professor Bryan Schwartz

Ladner Downs +1 604 622 5807
For: Mr Edward C Chiasson QC

Gentlemen

NAFTA UNCITRAL Investor-State Claim
S. D. Myers, Inc. —v- Gavernment of Canada

I refer to my letter of 27 January 2000. The Tribunal has deliberated on the procedural
applications contained in Mr de Pencier's letter dated 25 January 2000.

The Tribunal considers that the general principle to be applied is that, where written
direct testirnony is submitted with a memorial as evidence on which the relevant party
relies, the witness in question should be offered for oral examination at the witness
hearings urnless the opposing party states that his or her presence is not required. Where a
party fails or refuses to produce any such witness the written testimony will not be ruled
inadmissible, but the Tribunal is likely to artach littde or no weight to the written
testimony concerned to the extent that it is not corroborated by other documentary or
witness evidence. However, exceptional circumstances may justify exceptional
measures, especially where the Tribunal itself wishes to have the benefit of hearing a
particular witness 'live'. Applying this principle to the present circumstances the Tribunal
directs as follows:

1. By Friday 4 February CANADA shall notify MYERS and the Tribunal as to which of
the witmesses whose written direct testimony is relied upon by MYERS shall be
required fo attend for oral examinstion at the forthcoming hearing.
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Z By Friday 4 February MYERS shall notify CANADA and the Tribunal as to which of
the witnesses whose written direct testimony is relied upon by CANADA shall be
required to attend for oral examination at the forthcoming hearing.

3. For the avoidance of doubt the above directions apply to witnesses whose written
statements were submitted with the parties' Supplemental Memorials.

4, Assuming that MYERS notifies CANADA confirms that it wishes to examine Mr
Roy Hickman orally at the forthcoming hearing it is the responsibility of CANADA
to offer him for such examination. The Tribunal notes that the date of the witness
hearings bad been fixed before Mr Hickman's written testimony was submitted with
CANADA's Memorial.

5. Exceptionally, however, given the nature of Mr Hickman's duties overseas,
CANADA may offer Mr Hickman for oral examination by telephone conference and
in this event shall make appropriate technical and administrative amangements for
such examination during the forthcoming hearing. The question of the weight that
should be given to testimony tested in this manner may be addressed by the parties'
counse] during the closing statements.

6. After deliberation the Tribunal confirms the personal view ] expressed concerning the
duration of the hearings and time limits for cross-examination, as set out in paragraph
1 of Procedural Order No. 15 (see my letter of 24 January).

The contents of this letter shall constitute Procedural Order No. 16. As always, the
parties may apply at any time for its provisions to be amended or supplemented.

Yours truly

\ M
J Martin Hunter
(on behalf of the Tribunal)
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