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L INTRODUCTION

A. Commencement of the Arbitration

1. This arbitration arises out of events consequent upon the reorganisation and
privatisation of the Czech banking sector as it had formerly existed under the centralised
banking system of the Communist period, which ended in 1990. The Czech Government
privatised one of the major Czech banks, known as IPB (see below, paragraph 33), by selling
the State’s shareholding to a company within the Nomura group of companies. The Nomura
Group (see below, paragraph 42) is a major Japanese merchant banking and financial services
group of companies, which typically operates also through subsidiaries set up in various
countries. The Nomura company which bought the shares in IPB transferred them to another
Nomura subsidiary, Saluka Investments BV (“Saluka”), a legal person constituted under the
laws of The Netherlands.

2. By a Notice of Arbitration dated 18 July 2001 Saluka initiated arbitration proceedings
against the Czech Republic as the Respondent, under Article 8 of the Agreement on
Encouragement and Reciprocal Protection of Investments Between the Kingdom of The
Netherlands and the Czech and Slovak Federal Republic, signed on 29 April 1991 (“the
Treaty”). The Czech and Slovak Federal Republic was dissolved on 31 December 1992, and
its two constituent parts became independent States as the Czech Republic and the Slovak
Republic. The Czech Republic confirmed to the Kingdom of The Netherlands that, upon the
separation of the Czech and Slovak Federal Republic into two separate Republics, the Treaty
remained in force between the Czech Republic and the Kingdom of The Netherlands.

3. In accordance with Article 8(5) of the Treaty, the arbitration tribunal (“the Tribunal),
in determining its own procedure, has to apply the arbitration rules of the United Nations
Commission for International Trade Law (“the UNCITRAL Rules”). Although, inevitably, at
the time when the Notice of Arbitration was served the Tribunal had not been constituted, the
Claimant’s Notice of Arbitration was, as is usual in these circumstances, given to the
Respondent pursuant to Article 3.1 of those Rules.

B. Constitution of the Tribunal

4. Article 8 of the Treaty provides that the Tribunal will consist of three persons, each
party appointing one member and those two members appointing a third person as Chairman
of the Tribunal. Within the time-limits set out in that Article the three appointments were
made, Mr Daniel Price being appointed by the Claimant, Professor Dr Peter Behrens being
appointed by the Respondent, and Professor Sir Elihu Lauterpacht CBE QC being appointed
as Chairman by agreement between the two previously-appointed members.

5. On 5 June 2002 Mr Price tendered his resignation. On 20 June 2002 the Claimant
appointed in his place Maitre L. Yves Fortier CC QC as a member of the Tribunal.

6. On 24 February 2003 Professor Sir Elihu Lauterpacht tendered his resignation. The
two party-appointed members of the Tribunal agreed upon the appointment of Sir Arthur
Watts KCMG QC in his place as Chairman of the Tribunal, and the parties were notified of
this on 25 March 2003.



C. Procedural Timetable

7. At a Procedural Meeting held in London on 2 November 2001:

a. it was agreed that the UNCITRAL Rules were the applicable rules of
procedure in this arbitration;

b. the parties accepted the Tribunal’s proposal that registry services for the
arbitration should be provided by the Permanent Court of Arbitration (“PCA”), and the PCA
agreed to provide such services;

c. Geneva, Switzerland, was selected as the place of arbitration, although this did
not preclude the Tribunal from holding meetings at any other place, including The Hague, for
the sake of convenience;

d. English was agreed as the language of the arbitration;
e. arrangements were made for the discovery of certain documents;
f. the following timetable for the submission of written pleadings by the parties

was laid down (it being agreed that it would be more appropriate to use the international
nomenclature for the parties’ written submissions rather than the terms used in the
UNCITRAL Rules):

Claimant’s Memorial — 5 March 2002, and
Respondent’s Counter-Memorial — 17 May 2002;

g. the possibility of there being a second round of written submissions was
reserved for future decision by the Tribunal, but tentative deadlines were set as follows:

Claimant’s Reply — 19 July 2002, and
Respondent’s Rejoinder — 13 September 2002; and

h. arrangements were made regarding questions of confidentiality.

8. The timetable laid down for the first round of written pleadings was subsequently
amended from time to time, by agreement of the parties.

D. The Written Pleadings

9. Two days before the amended date fixed for the submission of the Claimant’s
Memorial, the Respondent on 13 August 2002 filed a Notice to Dismiss, by which it
requested that the Tribunal dismiss the Claimant’s claims.



10. At a Procedural Meeting in London on 10 September 2002 to consider this request,
the Tribunal ruled that because the facts alleged in the Respondent’s Notice to Dismiss were
so closely related to the facts involved in the principal claim, the dismissal issue should be
joined to the merits and ruled upon in the Tribunal’s final award.

11. Meanwhile, in accordance with the amended timetable, the Claimant filed its
Memorial on 15 August 2002.

E. The Respondent’s Counterclaim

12. Before the amended deadline set for the filing of its Counter-Memorial, the
Respondent submitted on 4 December 2002 a Notice of Counterclaim, setting forth a
counterclaim against the Claimant in which it stated that it would elaborate in its Counter-
Memorial.

13. By a letter dated 16 December 2002 the Claimant informed the Respondent of its
view that the Tribunal lacked jurisdiction under the Treaty to hear a Counterclaim by the
Czech Republic. In a subsequent exchange of correspondence, the Claimant proposed that the
Tribunal hear its objections to jurisdiction prior to the filing of the Respondent’s Counter-
Memorial, while the Respondent suggested that any objections to the jurisdiction of the
Tribunal to consider the Counterclaim be raised, and resolved by the Tribunal, after the filing
of the Counter-Memorial.

14. In a “Direction by the Tribunal” (“Direction”) issued on 15 January 2003 the Tribunal
permitted the Respondent to proceed in the manner set out in its Notice of Counterclaim, by
elaborating such claims within its Counter-Memorial (then due to be filed by 21 February
2003), and ordered the Claimant to respond by 31 March 2003 to the parts of the Counter-
Memorial dealing with the Counterclaim by Objections limited to the question of the
Tribunal’s jurisdiction in that respect.

15. The Tribunal added that it expected the Respondent’s elaboration to cover
comprehensively the questions of the Tribunal’s jurisdiction over the Counterclaim, and
whether any connection is required between the Counterclaim and the Claimant’s claim as
submitted in its Memorial of 15 August 2002 and, if so, the nature and extent of such
connection. The Direction reserved the question whether oral proceedings would be
necessary on this issue, and suspended the proceedings in respect of the rest of the case until
the question of the Tribunal’s jurisdiction over the Counterclaim had been decided.

16. The Tribunal set, and at the request of the parties varied from time to time, a timetable
for the submission by the parties of their pleadings on the issue of jurisdiction, and the parties
duly complied with that timetable as amended.

17. In its Counter-Memorial, submitted on 7 March 2003, the Respondent both set out its
response to the Claimant’s claims and dealt with the question of counterclaims.

18. As regards its Counterclaim, the Respondent set out the various heads of its
Counterclaim in the Counter-Memorial, and addressed separately the question of the



Tribunal’s jurisdiction over the Counterclaim. On 15 May 2003 the Claimant filed its
“Objections to Jurisdiction over the Czech Republic’s Counterclaims” (“the Objections™).
This was followed, on 29 September 2003, by the Respondent’s “Response to the Claimant’s
Objections to Jurisdiction over the Czech Republic’s Counterclaims” (“the Response™), and
on 10 November 2003 by the Claimant’s “Reply to the Czech Republic’s Response to the
Claimant’s Objections to Jurisdiction over the Czech Republic’s Counterclaims” (“the
Reply”).

19. On 11 November 2003 the Respondent requested a hearing on the issue of the
Tribunal’s jurisdiction over its Counterclaim. The Tribunal fixed 6 March 2004 for the
hearing, and the Tribunal and the parties met in London on that date for the purpose of
hearing oral argument on this issue.

20. On 7 May 2004 the Tribunal handed down its Decision on Jurisdiction over the Czech
Republic’s Counterclaim (“Decision on Jurisdiction over Counterclaims”). For the reasons
set out in that Decision, the Tribunal decided

a. that it was without jurisdiction to hear and determine the Counterclaim put
forward by the Respondent in its Counter-Memorial;

b. that that Decision was without prejudice to the issue raised by the
Respondent’s Notice to Dismiss of 15 August 2002, which had been joined to
the merits by the Tribunal’s ruling of 10 September 2002;

c. that questions of costs arising as a result of the presentation by the Respondent
of the Counterclaim set out in its Counter-Memorial were reserved until final
consideration could be given to questions of costs in this arbitration as a
whole; and

d. that the Tribunal would separately set out a revised timetable for the remaining
written pleadings of the parties.

21. In a letter dated 9 June 2004 the Claimant subsequently raised a question as to the
effect of the Tribunal’s Decision on Jurisdiction over Counterclaims, contending that Part IV
of the Respondent’s Counter-Memorial (in which the Respondent had set out its arguments
on its counterclaims) was to be treated as struck out and that in consequence the Claimant
need not in its Reply deal with the matters contained in that Part IV. After obtaining the
views of the parties the Tribunal on 26 July 2004 conveyed to the parties its view that its
Decision on Jurisdiction over Counterclaims had the consequence that Part IV of the
Respondent’s Counter-Memorial was no longer relevant to the arbitration in so far as it
concerned the question of counterclaims, but that it did not necessarily follow that Part IV
was also irrelevant to other questions which might still arise in the arbitration. Since the
possible relevance of Part IV to such other questions was a matter to be argued by the parties
as part of the further proceedings on the merits, the Tribunal was unable to agree to the
Claimant’s request that the Tribunal should now order that Part IV be struck out of the
pleadings altogether.



F. Subsequent Procedural Timetable

22. Having already received the Claimant’s Memorial and the Respondent’s Counter-
Memorial, the Tribunal on 9 June 2004 endorsed the parties’ agreement to the following
timetable for the submission of further written pleadings:

Claimant’s Reply — 24 September 2004; and
Respondent’s Rejoinder — 4 February 2005.

Those further written pleadings were submitted by the parties within the time allowed for
them.

G. Oral Hearings

23. In subsequent discussion with the parties, it was agreed that oral hearings would be
held in London, at the International Dispute Resolution Centre, from Friday, 8 April 2005 to
Wednesday, 20 April 2005. The hearings duly took place between those dates.

24, At those hearings, the Tribunal was addressed by:

On behalf of the Claimant: Mr Jan Paulsson
Mr Peter Turner
Professor James Crawford SC

On behalf of the Respondent: Mr George von Mehren
In addition, the Tribunal heard the following witnesses:

Called by the Claimant: Mr Randall Dillard
Professor Hyun Song Shin

Called by the Respondent: Mr Michael Descheneaux
Mr Pavel Racocha
Mr Ludék Niedermayer
Mr Jan Mladek
Mr Pavel Mertlik
Mr Kamil Rudolecky
Mr Ivan Pilip
Mr Pavel Kavanek
Professor Joseph J. Norton
Mr Brent Kaczmarek

25. After the conclusion of the oral hearings, the Tribunal allowed the parties, if they so
wished, to file post-hearing briefs by 30 June 2005. Both parties filed post-hearing briefs
within that deadline.



IL THE FACTS

26. Saluka claims in this arbitration that the Czech Republic acted in relation to Saluka
and its investment in a manner inconsistent with the Czech Republic’s obligations under the
bilateral investment treaty (“BIT”) between The Netherlands and the Czech Republic. In
particular, Saluka claims that it was deprived of its investment contrary to Article 5 of that
treaty, and that, contrary to Article 3, its investment was not treated fairly and equitably.

27. While the parties differed as to some of the facts and as to the interpretation to be
made of the facts (those differences will emerge later in this Award), it appears to the
Tribunal that the essential facts underlying this dispute were as follows.

A. The Banking System in Czechoslovakia during the Period of Communist Rule

28. As was the case in many sectors of the economy, the banking sector in Communist
Czechoslovakia — more formally, the Czech and Slovak Federal Republic — was highly
centralised: it was an integral part of central State economic planning. That Communist era
came to an end in 1990.

B. The Agreement on Encouragement and Reciprocal Protection of Investments
Between the Kingdom of the Netherlands and the Czech and Slovak Federal

Republic 1991

29. As a step towards encouraging the development of a market economy in this former
Communist State, a number of Western States concluded BITs with the Czech and Slovak
Federal Republic. One such treaty was the Agreement on Encouragement and Reciprocal
Protection of Investments Between the Kingdom of the Netherlands and the Czech and
Slovak Federal Republic 1991 concluded with The Netherlands on 29 April 1991. The Treaty
entered into force on 1 October 1992.

C. The Separation of the Czech Republic and Slovakia

30. Following the end of the Communist era, the Czech and Slovak Federal Republic
separated into its two constituent parts on 31 December 1992, and in its place the two
independent States of the Czech Republic and Slovakia were created.

31. The Treaty had been concluded with the former State, the Czech and Slovak Federal
Republic. By letter of 8 December 1994, the Minister of Foreign Affairs of the Czech
Republic confirmed to the Minister of Foreign Affairs of the Kingdom of The Netherlands
that the Treaty remained in force between the two States. No question of State succession in
relation to the Treaty has been raised by the parties in this arbitration. The Tribunal, and the
parties, have therefore proceeded on the basis that the Treaty applies to the situation which
has given rise to the present dispute.
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D. The Reorganisation and Privatisation of the Banking System in the Czech
Republic

32. With the end of the period of Communist rule in 1990 and the subsequent
establishment of the Czech Republic, the Czech authorities also took various steps to
transform the economy into a more market-based system. This involved amongst other things
attracting investment from abroad in order to provide the expertise to assist with this
transformation. In particular it was necessary to reorganise the previously centralised banking
sector.

33. By about 1994, the distinct segments of the former centralised banking system which
revolved around the State Bank of Czechoslovakia had separated into four large State-owned
commercial banks which dominated the banking sector in the Czech Republic. These “Big
Four” banks were Ceska spotitelna, a.s. (“CS”), Komer¢ni banka, a.s. (“KB”),
Ceskoslovenska obchodni banka a.s. (“CSOB”), and Investi¢ni a PoStovni banka a.s. (later
known as IP banka a.s., or “IPB”). The Czech banking sector was administered and regulated
by the Czech National Bank (“CNB”).

34, IPB was the result of a merger in December 1993 between a bank known as “IB”
(which had been formed in 1990 from part of the State Bank of Czechoslovakia) and the Post
Office Bank: this merger gave IPB a right to provide banking services at 3,500 branches of
Czech Post Offices until 2008 — the country’s largest retail banking network. IPB, however,
did not just conduct a banking operation. By early 1996 it also managed a varied industrial
portfolio, which included a substantial (83%) holding of shares in Plzetisky Prazdroj, the
company that produces Pilsner Urquell beer. IPB’s corporate structure involved a
Management Board of Directors (responsible for the day-to-day management of the bank)
and a Supervisory Board (appointed and/or elected by IPB’s shareholders and employees, and
responsible for general supervision and control), together with a General Assembly of
shareholders. There was also a Chief Executive Officer.

35.  With the end of the Communist period of control, the Czech Republic sought to
transfer large parts of its hitherto State-owned economy into private ownership. It wanted to
do this as rapidly as possible, and embarked upon a system of “mass voucher” privatisation —
a system whereby State-owned firms were converted into joint stock companies, the shares in
which were sold to Czech citizens for vouchers which they purchased for a nominal price.
This process was substantially completed in two waves, and was concluded by 1995. In the
case of larger and more strategic enterprises, however, only part of the share ownership was
distributed through this mass privatisation procedure. A State agency known as the National
Property Fund (“NPF”) retained a significant stake in these strategic enterprises, which
included the Big Four banks — IPB, CSOB, CS and KB. The Czech State retained (directly or
indirectly) a significant minority stake in and control over these banks: while the precise
degree of the State’s shareholdings varied over time, at the times relevant to these
proceedings, the State’s stake in CS amounted approximately to 45%, in KB to 48.75%, in
IPB to 36%, and in CSOB to 46%. The final sale of the State’s remaining stakes in the banks
and their privatisation was to follow in the period 1998-2001.
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E. The Czech Banking Sector’s “Bad Debt” Problem

36. One of the legacies from the Communist era was a large level of outstanding debt,
much of which included non-performing loans granted to large State enterprises which were
insolvent. A large proportion of this bad debt problem found its way to the balance sheets of
the Big Four banks. From them it was passed to the State-owned debt consolidation agency,
Konsolidacni banka, s.p. 0 v likvidaci (“KoB”), which bought specific loans from the banks,
whereby the purchase price exceeded the value of the loans. By 1995 most Communist-era
bad debts had fed through the system.

37. However, economic practices in the post-Communist period created a substantial
further bad debt problem in relation to new loans. It was government policy to continue the
supply of credit to newly privatised firms, not necessarily on commercial terms, in order to
keep the firms operating while they undertook the necessary restructuring; this liberal credit
policy was applied even when, in truth, the firms being assisted were floundering and had
ceased to service their loans. The Big Four banks (in which the State retained a significant
stake) assisted in the carrying out of this policy. The balance sheets of the Big Four banks
were once again seriously affected. By the end of 1999 the stock of non-performing loans in
the portfolios of commercial and special institutions associated with the transformation of the
economy amounted to one third of total loans or the equivalent of 26% of the Czech
Republic’s gross domestic product (“GDP”): a World Bank study in 2000 noted that this was
one of the highest ratios in the new market economies of Central and Eastern Europe.

38.  The problem was exacerbated by the absence at the time in the Czech legal system of
an effective procedure to enable creditors to enforce payment of debts owing to them:
moreover, collateral security for loans could not be sold without the debtor’s consent. The
CNB reported in 1997 that “[t]he balance between the rights and obligations of debtors and
creditors is, on the long-term basis, tilted in favour of the debtors.”' Some improvements in
the legal regime regarding creditors’ rights were made by new legislation, but this only
entered into force on 1 May 2000.

39. This combination of relatively liberal credit policies and inadequate creditors’ rights
created a new “bad debts” or “bad loans” problem for the Czech banking system. By 1998 the
Big Four banks again had a large non-performing loan problem, estimated at 34% for KB,
23.3% for CS, 16.6% for CSOB, and 21.75% for IPB.

40. A new Social Democratic Government which came to power in June 1998 sought to
address these problems by action directed at business enterprises, through what was referred
to as a “Revitalisation Programme”; both the Prime Minister and Minister of Finance
expressly rejected the provision of further State aid directly to the banks. The new
Government also claimed that it would improve creditors’ rights, thereby helping creditor
banks to recover their loans, but these promises either were not fulfilled, or were only
fulfilled belatedly.

41. Given the continuing inadequacies in the legal regime of creditors’ rights, the CNB
felt obliged to take tough regulatory action in mid-1998 to protect the stability of the banking
system. This action seriously affected the performance of the major banks, which had to
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allocate a substantial part of their operating profits to additional provisions and reserves,
causing some to return substantial losses for 1998.

F. Nomura’s Acquisition of Control over IPB on 8 March 1998

42. Meanwhile, from mid-1996, Nomura began negotiations for the purchase of the
State’s shares in IPB. At this point the Tribunal must observe that “Nomura” is, in these
proceedings, something of a portmanteau term. The Nomura Group, as a major international
provider of banking and financial services, operates through a complex of associated and
subsidiary companies, and it is not always easy to distinguish the separate capacities in which
they act. For present purposes, it is convenient to distinguish between (1) the overall Nomura
enterprise (which will be referred to as “the Nomura Group”, “Nomura International” or
sometimes simply “Nomura”), (2) an English-incorporated Nomura subsidiary known as
Nomura Europe plc (“Nomura Europe” or sometimes simply “Nomura”), and (3) the Dutch-
incorporated Nomura subsidiary known as Saluka Investments BV (“Saluka”) and the
Claimant in these arbitration proceedings. It is not, however, always possible to distinguish
between these various emanations of Nomura, particularly since neither party has consistently
made the necessary distinctions, much of the correspondence tendered in evidence is on
writing paper headed “Nomura International PLC” even when dealing with the consequences
of the Nomura/Saluka shareholding in IPB, and the Respondent indeed avowedly uses the
term “Nomura” and “Saluka” interchangeably, in keeping with its view that as a practical
matter Saluka is a mere shell used by Nomura for its own purposes.

43. The Nomura Group had had considerable direct experience of the Czech economy
since about 1990, including advising the Czech Government on the privatisation of Czech
breweries, and experience of the Czech banking sector, having previously advised both the
Government and the Big Four banks in general as well as IPB in particular (with whom it had
a long-standing relationship); it had also invested in Czech enterprises, and had an office in
Prague since 1992.

44. In April 1996 IPB appointed Nomura to manage an equity offering, but ultimately this
offering was abandoned. On 26 September 1996 Nomura offered to purchase the
Government’s shareholding in IPB at the price of CZK 300 per share, and to provide CZK 9
billion of new capital to the bank. The Government’s shareholding consisted of 31.5% of
IPB’s shares held through the NPF, and a further 4.8% through other sources, in particular
Czech Post — a total Government holding of some 36.3%.

45. A Nomura delegation led by Mr Yoshihisa Tabuchi (a Director and Counsellor at
Nomura) met Mr Vaclav Klaus (Prime Minister), Mr Ivan Kocarnik (Minister of Finance),
Mr Josef Tosovsky (Governor of the CNB) and others, including the management of IPB, at
the end of October 1996 to discuss Nomura’s offer. By about that time, Nomura reached an
understanding with IPB’s management that control over IPB would be exercised through
shareholders agreements between Nomura and the management of IPB.

46. On 27 November 1996 the Government announced its intention to sell its
shareholding in IPB through a public tender process, and therefore rejected Nomura’s offer to
buy the shares.
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47. An internal Nomura analysis of December 1996 concluded that the viability of IPB as
an investment depended on State support. Even so, on 23 December 1996, Nomura, through
various subsidiaries, purchased approximately 5% of IPB shares (and by April 1997 had
acquired almost 10% of IPB’s shares). In or about December 1996 Nomura retained the firm
later known as Price Waterhouse Coopers (after the merger of Price Waterhouse and Coopers
& Lybrand in July 1998) to conduct due diligence of IPB: previously Nomura, as an “insider”
working for IPB’s management, had conducted extensive due diligence in connection with
the abandoned equity offering of April 1996.

48. On 24 March 1997 the tender for the sale of up to 36% of the shares in IPB was
announced by the NPF. The next day, Nomura International wrote to the Vice-Chairman of
the NPF to declare its interest (the only other bidder to respond was ING Financial Services
International). On 17 April 1997 Nomura presented a proposal to the Government for the
purchase of the NPF’s minority stake at CZK 300 per share (subject to due diligence and
documentation).

49. As it was already a (minority) shareholder in IPB, Nomura then on 16 April 1997
entered into a shareholders agreement with other IPB shareholders whereby Nomura affiliates
would offer to purchase the State’s interest in IPB, and Nomura and the IPB management
would jointly exercise control of [PB. On the same day, a second shareholders agreement
which gave certain employment benefits to some of IPB’s senior officials was also
concluded.

50. On the next day, 17 April 1997, Nomura presented the NPF with a proposal to
purchase its IPB shares and strengthen IPB’s capital, and it informed the NPF that it had
entered into shareholders agreements which gave it a strong position in IPB.

51. On 29 April 1997 Mr Jifi Tesatf and Mr Libor Prochdzka, two senior members of
IPB’s Managing Board, were detained on charges of embezzlement. They were subsequently
released, but nevertheless (and against a background of generally low public confidence in
the banking sector) IPB’s share price fell and clients began withdrawing funds. The NPF
suggested to Nomura that, as a mark of confidence in IPB, a Nomura employee should join
IPB’s Management Board. Accordingly, in May 1997, Mr Eduard Onderka, a Director within
Nomura’s Merchant Banking Group, was appointed to IPB’s Management Board; Nomura
also provided a CZK 5 billion liquidity line to IPB following the drain on its liquidity caused
by the outflow of deposits.

52. After receiving a provisional report on IPB from Price Waterhouse Coopers in June
1997, and a further Nomura internal analysis, both of which drew attention to IPB’s poor
financial position, Nomura International submitted a further proposal to the Government on
16-17 June 1997 whereby Nomura and the NPF would together have a controlling majority of
IPB’s shares. The Government rejected this proposal as not being consistent with
Government policy, and requested Nomura to submit a further proposal on the lines of an
outright purchase of the NPF’s shareholding.

53. On 7 July 1997 Nomura submitted a new proposal for the purchase of up to 36.29%
of IPB’s share capital at CZK 285 per share (subject to due diligence and documentation);
Nomura also proposed to subscribe a new issue of not more than 60,000,000 shares in IPB
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(totalling CZK 6 billion), and an issue of 10-year subordinated bonds with a total face value
not exceeding CZK 6 billion, with another similar issue if needed; and Nomura required a 10-
year extension of IPB’s franchise agreement with the Czech Post Office.

54. On 23 July 1997 this proposal was accepted by the Government. The purchase price
was subject to adjustment based on IPB’s net asset value (with the transaction capable of
being unwound if the adjusted share price was below CZK 100 per share).

55. Matters appear to have rested there for several months. During that time (and
particularly in July and August 1997) Nomura conducted further studies of IPB’s financial
position. These forecast that Nomura’s anticipated profit from its IPB transaction would be
US$50-88 million, but also made it clear that IPB was in a serious financial state and without
a large and immediate injection of capital, IPB could face forced administration, and that
there were serious risks to investing in IPB.

56. In September-October 1997 Nomura sought an assurance from Mr Ivan Pilip (then
Minister of Finance) that others of the Big Four banks would not be privatised under
conditions more favourable to their investors than the conditions being offered to Nomura.
Mr Pilip said that if he remained Finance Minister he would privatise other large banks in the
same way as IPB, i.e. sell them in the condition they were in and without helping them to
solve their debt problems prior to their sale, but added that he could not give Nomura any
assurance that the privatisation of the other banks would proceed in the same way as the
privatisation of IPB, since he could not bind a different future government which might adopt
a different policy. Nor was any such assurance included in the eventual Share Purchase
Agreement.

57. On 18-19 January 1998 Nomura and the NPF agreed to submit two alternative
versions of their prospective share purchase agreement to the Government for approval, each
based on different valuations of IPB’s shares. The first provided for a share price of CZK 117
plus a commitment by Nomura to subscribe to CZK 6 billion of new share capital in IPB and
an underwriting commitment for CZK 6 billion of subordinated debt; the second provided for
a share price of CZK 147 and the same commitment to subscribe to CZK 6 billion of new
share capital but only a “reasonable efforts” commitment for the issue of the CZK 6 billion of
subordinated capital for the bank. On 2 February 1998 IPB’s auditors Ernst & Young (on the
basis of whose audit the Government insisted on working) confirmed that the net asset value
of IPB shares was (as at 31 July 1997) CZK 147 per share. Price Waterhouse Coopers were
unable to finalise a parallel audit of IPB on behalf of Nomura. The Government, in choosing
between the two alternative versions of the prospective share purchase agreement, selected
the alternative with the higher purchase price, namely CZK 147 per share.

58. From 3-4 February 1998, a Nomura International representative, Mr David Thirsk,
met with a representative of IPB’s senior managers to discuss Nomura’s plans for IPB, which
linked Nomura’s purchase of IPB shares with Nomura’s purchase of a shell company to hold
IPB’s Pilsner Urquell shares (as to which, see below, paragraphs 68-69). On 6 February 1998
Nomura wrote to the NPF emphasizing that Nomura was not entering into IPB as a strategic
partner (i.e. an investor who acquires a company with a view to integrating the acquisition
into its operations), but rather that it intended its role to be that of a limited recourse equity
investor in IPB, or portfolio investor (i.e. an investor who acquires shares in a company as an
investment, with a view to their eventual sale at, it would be hoped, a profit). Consistent with

15



this view of its position, Nomura Europe limited its shareholding in IPB to less than 50%,
holding most (and eventually all) of its shares through Saluka, and allowing Nomura
personnel to act only as shareholder representatives on IPB’s Supervisory Board, and not as
executive directors on IPB’s Management Board.

59. At about this time, Nomura had agreed with certain significant counterparties an
option — the so-called “Put Option” — whereby Nomura Europe could put its shares in IPB (at
an initial price of CZK 115 per share) towards the purchase of other assets (notably IPB’s
holding of Pilsner Urquell shares), clearing the way for Nomura Europe’s eventual
acquisition in March 1998 of the NPF’s shares in IPB. During this period the complex series
of transactions regarding the acquisition and sale of Pilsner Urquell shares taking place (see
below, paragraphs 68-69).

60. On 16 February 1998 and 2 March 1998 Nomura Europe submitted to the Czech
authorities a paper on a “Strategy of Nomura Europe plc for IPB” in support of its application
for CNB approval for its purchase of IPB shares: that approval was required by section 16 of
the Czech Banking Act 1998. Nomura Europe did not disclose in this paper the Put Option
which it had negotiated, nor its objectives in relation to the Pilsner Urquell shares. On 20
February 1998 Nomura filed for approval by the Office for the Protection of Economic
Competition (“OPC”) of its acquisition of IPB shares; it did not inform the OPC that Nomura
indirectly controlled the Radegast brewery and that IPB indirectly controlled the Pilsner
Urquell brewery (the OPC’s approval was given on 13 May 1998).

61. On 4 March 1998 the Government approved the sale of the IPB shares held by the
NPF to Nomura Europe. On 7 March 1998 Nomura entered into a new shareholders
agreement with the other parties to the shareholders agreement of 16 April 1997.

62. On 8 March 1998 Nomura Europe signed a Share Purchase Agreement with the NPF
for the purchase of its approximately 36% holding of 20,620,083 IPB shares for about CZK 3
billion. The Agreement contemplated that Nomura Europe could transfer its shares to any
special purpose company, trust, foundation, 4Anstalt or other entity, and provided also for a
capital increase in IPB by a subscription of 60,000,000 further shares at CZK 100 per share,
and for Nomura to reasonably endeavour to procure the underwriting of CZK 6,000,000 of
subordinated debt. The total strengthening of IPB’s balance sheet was thus some CZK 12
billion (about US$348 million). The Agreement also gave the NPF pre-emption rights for a
period of 5 years over the shares sold to Nomura Europe. The issue of the 60,000,000 shares
was approved the next day at an extraordinary general meeting of IPB. Nomura Europe
subscribed to all of those shares, at CZK 100 per share.

63. Certain important personnel changes were also made at the same time: Mr Randall
Dillard and Mr Eduard Onderka were appointed to the Supervisory Board of IPB, Mr Jiti
Tesart resigned as Chairman of the Board of Directors and moved to the advisory level of the
Supervisory Board, Mr Libor Prochazka resigned as Chief Executive Officer and became
Deputy Chief Executive responsible for investment banking, and Mr Jan Klacek was
appointed Chairman and Chief Executive Officer. Later, on 12 June 1998, Mr Daniel Jackson
was appointed to the Supervisory Board of IPB.
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64. On 10 July 1998 Nomura provided IPB with access to a US$70 million revolving
credit facility.

65. With its existing holding of about 10%, Nomura Europe now held, as a result of these
transactions and the acquisition of the further 36%, some 46% of IPB’s shares, thus giving
Nomura Europe effective (although still minority) control over IPB.

66. The sale to Nomura Europe of the NPF’s shareholding in IPB was the first situation in
which the Czech Republic had fully disposed of its holding in a major bank. To some extent,
therefore, it was a precedent for the projected privatisation of the whole banking sector.

G. Acquisition and Sale of Pilsner Urquell Brewery

67. In September 1997 IPB filed a merger notification with the OPC regarding Radegast
and Pilsner Urquell breweries, but the merger was disapproved by the OPC on 10 December
1997 — a decision against which IPB appealed on 17 December 1997, and in which Nomura
itself intervened on 19 January 1998 in support of IPB’s appeal. That 10 December decision
was cancelled on 5 June 1998. Further enquiries were ordered, but the merger was again
disapproved on 12 August 1998, and again Nomura appealed but the merger notification was
withdrawn on 22 November 1998, and the OPC closed the proceeding on 23 December 1998.

68.  An internal “Transaction Structure” paper was prepared on 3 February 1998 by
Nomura for its proposed purchase of IPB shares. In that paper IPB’s shareholding in the
company producing Pilsner Urquell beer was identified as IPB’s most valuable strategic
holding, and the paper indicated an intention, first, to buy 62.8 million shares in IPB for an
amount which would be equal to the purchase price of the Pilsner Urquell shares, and,
second, to sell those shares later to an international brewery company for a much greater
price. On 3-4 February 1998, a Nomura International representative, Mr David Thirsk, met
with a representative of IPB’s senior managers to discuss Nomura’s plans for IPB, which
linked Nomura’s purchase of IPB shares with Nomura’s purchases of a shell company to hold
IPB’s Pilsner Urquell shares. On 5 February 1998 Nomura concluded a Cooperation
Agreement with [PB’s management. Under this agreement IPB would contribute its Pilsner
Urquell shares, and Nomura would contribute its substantial (59.22%) interest in Radegast
Brewery (which a Nomura affiliate had purchased from IPB on 19 September 1997) to a new
entity. As already noted (above, paragraph 60), in its paper on a “Strategy of Nomura Europe
plc for IPB” which Nomura Europe submitted to the Czech authorities in support of its
application for CNB approval for its purchase of IPB shares, Nomura Europe did not disclose
the Put Option which it had negotiated, nor its objectives in relation to the Pilsner Urquell
shares. Similarly, in filing on 20 February 1998 for the OPC’s approval of its acquisition of
IPB shares, Nomura did not inform the OPC that Nomura indirectly controlled Radegast and
that IPB indirectly controlled Pilsner Urquell. The OPC’s approval was given on 13 May
1998. On 25 February 1998 Bankovni Holding a.s. (“Bankovni” — an affiliate of and
controlled by IPB) purchased Bivalence, renamed the next day Ceské pivo, a special purpose
company whose only shareholder was Bankovni and whose only assets proved to be the
Pilsner Urquell shares it purchased (with deferred payment) from IPB on 26 February 1998
and which it was to administer (Nomura appears never to have transferred its Radegast
brewery shares to Ceské pivo as originally planned). On 26 February 1998 Ceské pivo signed
an agreement with IPB to buy the bank’s majority shareholding in Pilsner Urquell brewery.
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69. On about 4 March 1998 Nomura set in motion a complex series of transactions which
by June 1998 resulted in Pembridge Investments BV (“Pembridge”), a Nomura controlled
entity, having the right to pay for the Ceské pivo shares (i.e. holding Pilsner Urquell) with
IPB shares. A further series of complex transactions between 31 May 1999 and 3 June 1999
involving three Cayman Islands companies — referred to as Torkmain, Levitan and Tritton —
led to Nomura acquiring 84% of the shares of the Pilsner Urquell brewery with the right to
pay for them by the delivery of IPB shares. These various transactions successfully operated
the Put Option which Nomura had negotiated earlier (above, paragraph 59). In December
1999 Nomura International entered into an agreement which combined the Pilsner Urquell
shares and Radegast shares, and then transferred all of those shares to a Dutch company,
Pilsner Urquell Investments BV, and then sold that company to South African Breweries for
a sum greatly in excess of the amount originally paid by Nomura for the Pilsner Urquell
shares.

H. The Transfer of Nomura Europe’s IPB Shares to Saluka

70. Meanwhile, Saluka Investments BV (“Saluka”) had been established on 3 February
1998 as a special-purpose vehicle for the express purpose of holding the shares in IPB the
purchase of which Nomura Europe was contemplating at the time. Saluka was incorporated in
The Netherlands on 3 February 1988, and was owned by a Dutch charitable trust, Stichting
Saluka Investments, and was managed by Nationwide Management Services BV

71. With its purchase of IPB shares completed, Nomura Europe, pursuant to the Share
Purchase Agreement and with the approval of the CNB, transferred its IPB shares to Saluka
in two tranches. In this way Saluka acquired ownership of 51,315,283 shares of Nomura
Europe’s IPB shareholding on 2 October 1998, and Nomura Europe’s remaining 10,465,421
shares on 24 February 2000. Saluka bought these shares by issuing promissory notes to
Nomura Europe, those notes being secured by a pledge over the shares; that pledge provided
that Nomura Europe had the right to vote on the IPB shares. At the same time, Saluka entered
into an agreement with Nomura International plc whereby the latter became Saluka’s sole
sales agent for the IPB shares.

72. Saluka thus became the registered holder of the 61,780,704 shares in IPB which are
the subject matter of this arbitration. Saluka subsequently agreed with Nomura Europe in
June 2000 to sell the shares in return for the cancellation of the promissory notes which had
been issued to pay for them. However, by the time of the hearings in this arbitration and still,
so far as the Tribunal is aware, at the date of this Award, Saluka continues to hold the shares
pending an instruction from Nomura Europe as to whom to transfer them: no such instruction
has been given because of certain unresolved disputes. Consequently, at the time this
arbitration was initiated, Saluka continued to be the registered holder of the IPB shares.

73. It is thus apparent that ownership of the controlling shares in IPB — and with it control
over IPB’s other assets — vested in Saluka. In reality and in substance, however, it is equally
apparent that Saluka’s rights of ownership seem to have been exercised in accordance with
directions given by Nomura Europe or other elements of the Nomura Group. This duality of
ownership and control is reflected in the parties’ pleadings, which in general do not
distinguish carefully or consistently between Saluka and Nomura (whether Nomura Europe
or other elements of the Nomura Group).
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74. Upon acquiring effective control of IPB, Nomura set about various reorganizations of
IPB’s senior personnel, its banking strategy, its portfolio activities, its customer relations, its
loan and loan recovery strategies, and its operational arrangements — all in the interests of
strengthening IPB’s market position in the Czech banking sector. These measures had
considerable success, and IPB’s position improved markedly.

L. The Government’s Assistance to the Banking Sector (1998-2000)

75. While IPB is the Czech bank of principal importance for this arbitration, it was, as
already noted, just one of the Big Four Czech banks, together with CSOB, CS and KB. In
addition was the State-owned bad debt agency, KoB.

76. By mid-1998 the Czech banking sector was in serious difficulties, mainly as a
combined result of the existence of a large bad debt problem, inadequate provision for
creditors to enforce the rights to recover their loans, and the tough new regulatory steps taken
by the CNB. One of the banks’ particular problems was their ability or otherwise to maintain
a capital adequacy ratio above the 8% minimum limit fixed by the CNB; if the ratio fell
below that level, the CNB would have to take remedial measures, possibly involving
revocation of a bank’s banking licence.

77. The Czech Government embarked on a process of finally privatizing the Big Four
banks which had previously only been partially privatised (above, paragraph 35). From early
1998 onwards the Government took a number of steps to assist one or other of the Big Four
banks to overcome the difficulties with which they were faced. These varied forms of
assistance mainly included, but were not necessarily limited to, those types mentioned
hereunder.

78. As regards KB, the CNB at first saw no need for State participation in efforts to
resolve KB’s bad debt problem. However, in October 1998, the CNB itself proposed State
participation in the light of recent developments in the financial markets. State participation
in strengthening KB’s capital participation was seen as necessary, especially given KB’s
dominant position in the Czech banking sector and the wider economic destabilisation to
which serious weakening in its position could lead. The Czech Government decided by
Resolution No. 820 of 28 July 1999 to arrange the purchase of major stocks of non-
performing loans which were on KB’s balance sheet. Accordingly, in August 1999, KoB
purchased CZK 23.1 billion of KB’s non-performing loans (at 60% of their face value)
amounting to a capital injection into KB of CZK 9.5 million. From December 1999-January
2000 the NPF subscribed to an increase of CZK 6.77 billion in the share capital of KB,
thereby increasing the NPF’s shareholding in KB from 48.74% to 60%. Despite these
injections of State funds, KB reported a loss of CZK 9.2 billion for 1999. On 16 February
2000 the Government resolved to transfer a further CZK 60 billion of KB’s non-performing
loans, this time to a subsidiary of KoB but again at 60% of face value, amounting to a capital
injection into KB of CZK 36 billion. By 2000 its share price had nearly trebled compared
with its low point in 1999. The Government renewed its attempt fully to privatise KB by
selling its now-majority stake in the bank. To facilitate a sale, KoB guaranteed a portfolio of
KB’s classified loans up to CZK 20 billion: this guarantee was signed on 29 December 2000,
thereby avoiding the need for approval by the Czech Parliament under a new law which came
into force on 1 January 2001. The net value of State assistance to KB in the period 1998-2000
thus amounted to some CZK 75 billion (with a further tax break to KB of CZK 4 billion
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which only recently came to light). On 28 June 2001 the Czech Republic sold its 60% share
in KB to Société Générale S.A. for CZK 40 billion (or EUR 1.19 billion).

79. CS, too, had a major bad debt problem. Its significance as a major element in the
Czech banking sector made its continued viability important to the Czech Government. Its
ability on its own to maintain the required 8% capital ratio was in doubt, but its private
investors were unwilling to participate in any capital injections. The Government stepped into
the breach. On 27 May 1998 the Government resolved to transfer CZK 4.1 billion to CS to
cover losses of CS related to its deposits in the failed “AB banka.” On 9 December 1998 the
Government resolved that CZK 10.5 billion of CS’ classified loans should be transferred to
KoB at a price of CZK 4 billion (although their security value was much less). In December
1998 CS and KoB concluded an agreement for a ten-year loan for subordinated debt
amounting to CZK 5.5 billion, which was fully funded by KoB on 23 December 1998. On 10
March 1999 the Government resolved to double CS’ share capital from CZK 7.6 billion to
CZK 15.2 billion. On 8 November 1999 the Government approved the purchase of CZK 33
billion of CS’ non-performing loans by KoB at 60% of their face value, up to a maximum of
CZK 20 billion. Meanwhile, in October 1999, the Government had embarked on the
privatisation of CS by way of a sale of the NPF’s substantial stake in CS to Erste Bank of
Austria, to whom the Government gave an exclusive negotiating position. To facilitate the
conclusion of this sale the Government gave on 2 February 2000 a State guarantee until 2005
against losses from non-performing loans which were on the balance sheet of CS at the end of
1999 (the guarantee covered a portfolio of loans with a book value of CZK 88 million) and
sold its (the NPF’s) shares in CS to Erste Bank for CZK 19 billion.

80. In relation to CSOB, the situation was for various largely historical reasons somewhat
different from that at the other Big Four banks; in particular it did not suffer in quite the same
way from the bad debt problem which afflicted the other banks. CSOB’s ability to ride out
the economic crisis which affected the other banks was in considerable part due to various
Government guarantees which had earlier been given to CSOB in relation to Ceské inkasni,
s.r.0. (“CI”), and then, on 14 April 1998, in relation to Slovenska Inkasna, spol, s.r.o. (“SI”),
for which the Government indemnified CSOB from any liability resulting from Slovakia’s
refusal to continue to fund that company. On 24 February 1999 the Government resolved to
compensate CSOB for loans to industrial borrowers worth CZK 2.3 billion. On 31 May 1999
the Government resolved to assume CSOB’s liability on a loan made to failed Banka
Bohemia in 1994. CSOB was privatised by virtue of the Government’s approval on 31 May
1999 of the sale, for CZK 40 billion, of the State’s 65.69% shareholding in CSOB (held
through the NPF, the CNB, and the Ministry of Finance) to KBC Bank of Belgium NV
(“KBC”) (which would eventually come to acquire 80% of CSOB).

81. In addition to these various forms of State assistance to CSOB, the relationship
between CSOB and IPB gave rise to a special series of events involving further assistance to
CSOB. In circumstances which will become apparent below (paragraph 143 and following),
and which lie at the heart of the Claimant’s claims in this arbitration, IPB was sold to CSOB
in June 2000. That transaction was complex, but a major element of it was the need for
CSOB to be “held harmless” for any negative value associated with its purchase of IPB. The
Tribunal sees no need for present purposes to set out the relevant provisions in all their
complexity, since the main elements are clear and uncontested. These are that (1) CSOB had
to pay a symbolic CZK 1 for its purchase of IPB; (2) CSOB benefited from arrangements
which enabled it to avoid any downside risks arising from its purchase of any particular
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assets of IPB; and (3) a substantial element of State aid was involved in the transaction,
estimated at CZK 160-200 billion by the Ministry of Finance in June 2000 and audited by
KPMG on 1 June 2001 at 159.9 billion. The acquisition of IPB made CSOB the leading bank
in the Czech Republic.

82. Various measures of State assistance to KB, CS and CSOB have been described in the
preceding paragraphs. With respect to IPB, assistance given to it by the State appears to have
involved certain loss-producing loans worth CZK 16.1 billion being transferred to KoB in
early 1998 (before Nomura Europe’s purchase of IPB shares in March 1998), and the
extension of IPB’s past post office franchise when Nomura Europe bought the IPB shares,
thereby giving it exclusive access to over 1,000 sales counters across the country. However,
when the Government’s Revitalization Programme (above, paragraph 40) for industrial
enterprises finally received formal approval by the Government on 14 April 1999, its terms
excluded IPB from the Programme, and IPB was excluded as a beneficiary.

83. The Big Four banks were of comparable strategic importance for the Czech economy
as a whole; they also shared exposure to the bad debt problem, and to the inadequacies of the
legal regime relating to creditors’ rights. Collectively, these problems threatened the collapse
of the Big Four banks, but they were too big to be allowed to fail: State assistance to avert
collapse was necessary. The State assistance provided to KB, CS and CSOB amounted to
19% of the Czech Republic’s GDP for 1999. It appears from various statements made by the
banks and by the Government and the NPF in April-May 1998 that State assistance was given
to KB, CS and CSOB on the basis that they were banks in which the State had a major
shareholding interest, while IPB was not given such assistance as (after Nomura’s investment
in March 1998) it was regarded as a private institution whose fate was a matter for its private
shareholders.

J. Developments in Respect of IPB (August 1999-end May 2000)

84. Following growing concerns at the CNB during 1998 with regard to IPB’s banking
practices, and CNB information-finding visits to IPB from mid-April 1999 to end-June 1999,
the CNB began a regulatory inspection of IPB on 30 August 1999 which lasted until 5
November 1999. Serious financial deficiencies and irregularities were apparent.

85. In October 1999 Nomura began the search for a strategic partner for IPB. The
involvement of the Czech Government was needed in this connection, in order to ensure the
necessary level of State support for IPB’s financial position (without which private sector
investors would not find IPB an attractive proposition). In any event, the Czech Government
would need to be involved since the approval of the Czech regulatory authorities would be
required for any strategic partnership, and in the event of a merger with any other of the Big
Four banks, the Government, as (directly or indirectly) a shareholder in those banks, would
also have to give its consent.

86. During the autumn of 1999 it was clear that IPB needed an increase of capital to
provide for its bad loans. In October, the CNB requested a significant increase in IPB’s
equity capital.

21



87. On 16 November 1999 IPB’s General Assembly resolved to increase IPB’s share
capital, but this resolution was subsequently blocked by a minority shareholder on technical
grounds. Another General Meeting was called for 19 February 2000 to seek approval for a
capital increase of CZK 2.6 billion, to CZK 13.3 billion.

88. As a result of the CNB’s August-November 1999 inspection of IPB, the CNB
concluded both that IPB was not performing prudently, and that IPB needed to create at least
CZK 40 billion of provisions — an amount the size of which made it clear that a major crisis
was possible.

89. Discussions subsequently took place between representatives of the CNB and
Ministry of Finance and representatives of IPB and Nomura to seek to identify possible
solutions.

90. Meanwhile, IPB’s management focussed on securing State aid, while Nomura
concentrated on seeking a foreign strategic partner for IPB. A number of institutions showed
interest, including in particular Allianz AG (“Allianz”) and Hypo-und Vereinsbank AG
(“Hypo-Vereinsbank™), with whi