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DECISION BY TRIBUINAL

IN

NAFTA UNCTTRAL INVESTOR-STATE CLATM
POPE & TALBOT INC AND THE GOVERNMENT OF CANADA

Canada refuses w produce certsin documents upon the grounds that they relate to cabinet

confidence, and 10 other documents upaon the basis of solicitor-client privilege. The Tnvestar

challenges both grounds of retusal, and asks the Tribunal to make ceitain arders upon that

basis; Canada invites the Tritunal ra dismiss the [avestnr’s molion with costs

1.1

1.2

(abinet Condidency

Canada refuses 1o produce 12 documents, identified to the Tribunal as dosuments
numbersd 1-12. It does #0 jn purported reliance on 2.39 of the Canada Fvidence Act,
$39(1) pravides inter alia (1) “Whete ... the Clerk of the Drivy Council objects to the
disclosurs of information before 3 coust, pecson or body with jurisdiclion to compel
the production of information by eortifving in writing that the hformation constitues
a contidence of the Queen’s Privy Council tor Canada, disclosurc of the iutbrﬁutir.:m
shall be refused without examination or hearing of the information by the Cou;-:__

person or body.”

In support of its rufusul Cunada rclics oo a letter, undated, bearing the heading of |1-1¢
Cletk of the Privy Council and Scerctary o the Cabinet, and signed by Mcl Cappe: o
the Chauman of the Tribunal. The accompanying fax from Counscl for Canada states
“Attachied please find a copy of the certificate under .39 of the Canada Evidence Act
signed by the Clerk of the Privy Council in this matter.” The abuve montioned letter
states that it is in responsc o requesty for docuracats from Counsel for Pope & Talbot
Inc. dated February 15, 2000and parsuant to Precedural Orders No. 9 and 10, and
continues, “Scction 39 of the Canada Tividenuc Act creates an absvlute prohibition on
the disclosure Ot:dncumcnts which are or contain Cabinet confidencen. T cortitm that
the Govcmmcut'of Canada claims privilege 3t this time for twelve documenta which
arc confidences of the Queen’s Privy Council for Canzda es dstailed in the atached
Schedule,”  The Schedule lists 12 documents, jdentificd by number only, and
inclling & propos each that it copiins {nformation cither uzed for or 1aken from
another document used for a pwypose falling within £.39(2)(a)}c)(d) or (0). Having
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1.3

1.4

13

(18]

regard to the views expressed by the Caurnts in (Canada v, (lentral Cartage Co 1590
ZF.C, 641 and Smith Kline & French laboratories Limited ». _Allomey Gangral of
Canada 1983 1F.C, 917, and the form of centificate dctually given by the Clerk in the
Central Caplage case at 649-650, end in Babeock .v. Copeda (A.G.)2000 BCCA 3.48
at pages 20-24, the Tribunal is pot satistied that the Cappe document constitutes

“‘certifying in writing”” in the terma required by .39,

However that may be, the Iribunal does not in any cvent consider that 5.39 of the
Canada Evidense Act is applicable, The Tribunal §s not “a court, person or budy with
jurisdiclion ta compel the prodaction of information™ T is operating under the
UNCITRAL Rules. While Article 24(3) of thess rules empowers to “require the
paities to p'rodl..loc documents, exhihits cr other evidence,™ there is no powertw
commpel that production. Indoed, Article 2¥(3) characterises this requirement ‘to

produce as an invilation:

It one of the parties, duly invited to produce decumentary evidence, fails ‘tn

da so within the established periad of time, withaut showing sufficient couse

fur such failure, the arbimal trihunal may make the award on the evidence
beforw it. .

It is not in dispule that 2 ground that may justily refusal of 2 party to produce
dacuments 1o an international a1bitral tibunal mzy be the prot=ction of’ state secrets,
But any reasonable evaluation of the quality of that judtification must depend in Larﬁc
part on having same idea of what those documents are. A determination by.a
Tribunal that documents sufficienily identified deserve protection is a very diffsrent

matlor from acquivkoence to a simple assertion, without any identificalion, that they

descrve protection. IL is apposite o styts that Canada uppears 1o Lake the view that it '

has nat merely a right 1o withhiold such docwrments, but that £ 39 imposes a duty not Lo
produce them. But, as noted, by its terms 3.39 is net applicable here. Moreaver, the
‘I'ribunal cbserves that the language of 3.39 is worded on the basis that a Minister ér
Clerk objects by duty certilying, and the recwnl decision in Rabeack v Cumada
Attorney General (Juae 6, 2000) makes it cler that it is a privilege that can be

waived,

In the speeific context of 2 NAFTA arhitration where the parties have agreed ta
operate by UNCITRAL Rules, it is an overriding principle (Asticle 15) thal the
parties be treated with cqualily. The other NAFTA Patics do noy, so fag as the
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1.6

1.7

1.8

1.9

Tribunal has been made aware, have domestic 1aw that would pernit or require Lh'gm
to withhold documents from Chapler 11 triburls without any justification beyond a
simple ceriification that they are some kind of stole secrel. In these circumst:mc.cs,
Canada, il it coutd simply zely on 5.39, might be in as unfairly advantaged position
urnder Chapter 11 by comparisen with the United States and Mexico.

It is for Canada 1o determine whether it intends to adhere to its refusal. As matters
stand, the Tribtx;:ul has no meany of knowing what sort of material is being withheld,
nor o what time scale the material elates. In the Canndian Meowswe Allecting the
Expornt of Civilian Aircraft case, 14 April 1999, the WTQ Pancl stated that where a
state is justified in withholding information, it is to be expected that it should “caqa\;;in
clearly the hasis for the need 1o protect that inforroation™. So too does this Tribunat
expoct clazity. For example in puragraphs 72 end 79 of its Reply Canada hints that
thero may have buen discussion al cebinet level gboul the SLA or ity imp}cmmlién.
As this casc concerns implementation of the SLA it may be that the documents
refused are nol gerrmane to the issues in any ¢vent. Dut without further information

tho Tribunal has no means of knowing.

The Tribunsl accordingly as a fivyt step invites Canada w (umnish it with the dates of
cach of the docurments 1-12 refermred to, an identification of cach document, and :'_m
indication of the aspect of the dispute il any to which vach document elates, It wonld
be of value 1o the Tribunal it Canada were abls to offer rzasons why in cant‘mmi:t;v
with a gensral law ralating 1o State secrets those particular dncunients, or any of them
shounld be withheld. .

Any issuc as 10 inferences Lo be drawn in relation to produstion or non-production of

documents will ultimately be disposed of in accordance with UNCITRAL Rule 28(2).
Sntichior-Client Relaionhip

The “Iribunal sccepts. in gencrsl, the cosizntion by Capada that solicilor-client
puivilege extends o communication for the p-urposc of giving or sceking legal advice
(Smith_N. Juags 1999 1SCR 435; Sologky .v. Canada 1980 1SCR ¥21; D.,c.s_qflgi_cgn_-x
. Misrzwinski 1982 1SCR 860). It rejects the contention on hehalf of the Investor

that the privilege is confined to legal advise given in contemplation of litigation.
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1.10  Accardingly, the claim to privilege by Canadagn this basis is upheld generally so far

- #s il rclates to the documenits specificd in Schedule B. Howewer, censin of these
documents do not appear to e confined to the provision of legal advice, and it
appears to the Tribunal that those parts of such documents as do constitule such !,
advice {or summaries thereof) should be excised and the remaining material made i{
available. This ruling applies to B3; BY, B12 ; R24 and B35.

In addition there arv two documents BZS(H) and B34 which appear 10 be simpiy
‘status’ reports and nol to fall under tho head of 1egal advice. Accordingly Canada is ;
required to produce thoss documents also (imder excision if nocessaty of any legal i .

advice contained therein).

1.11  For the avoidance of doubl the cloim to privilege in rolation to the Dunohuc casc

ek

I.ord Dervaird
Presiding Arbittator
On behalf of und after deliberation
with the members of the Tribunal

documents is upheld.
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