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POPL & TALBOT INC
AND
THE. GOVERNMENT OF C:ANADA

AWARD

IN RELATION TO PRELIMINARY MOTION
BY GOVERNMENT OF CANADA
: TO STRIKI PARAGRAPIIS 34 AND 103
OF THE STATEMENT OF CLAIM FROM TIE RECORD
(THE “HARMAC MOTION"™)

1. ln a Prcliminary Motion dated November 12, 1999, Canada requested the Iribunal to
strike out puragraphs 34 and 103 ol’the Stutement of Claim. aragraph 34 alleges thay, in
addition {0 lumber mills operuted through its Investment (Pope & Talbot 1.1d), the
Investor controlled Harmac Pacific Tne. “a publicly traded pulp and paper company that
operatcs a facility locatod at Nanaimeo, British Columbia.” Paragraph 103 swarcs: “Ihe
deercasing supply of wood chips duc to lost production on the Dritish Columbia coast has
resulled in economic loss for Investor®s Tnvestment (sic) in Harmae Pacific Inc., which
must purchase increasingly exponsive wood chips for ils pulp and paper opuration.” .

2. Canada argucd in the first place that these allcgations were too unspecific to scrve as

. an adequate basis for a case in relation to [lannac. In the sccond place Canada argued

that the Investor had (uiled to meet procedural pro-requisites lo u valid Claim under
NAFTA Articles 1119, 1120 and 1121. Tn particular, Canuda argued that submission ol a
waiver by 1larmac was an ¢ssential pre-condition for a valid clnim under NAVIA
Articles 1116 and 1117, and thar as 1}armac had filed no waiver in thig casc, that was
fatul 1o the claim under whichever head it purported (o be presented.

3. On Novetnber 25, 1999, the Investor replicd to the Motion aud sought w rcbut the
argumecats of Canada on cach head.

4. With ellact from 31 Docember 1999, the Investment (Pope & Talhol TAd) and Harmac
allected un amalgamation, approved by the Supreme Court of British Columbia on
December 15, 1999, whercby the two companies wers morged into one. The new
company, which has the name Pope & Talbot Lid, has taken over the catire asscts and
linhilities ol’hath (brmer companies,

S. On January 10, 2000, in response lo a request from the Tribunal lor kpecilic
confirmation of the waiver of cortain rights, the amalgamatcd company, Pope & ‘L'albot
Ltd, executed & document whercby it waived its right with respect to the business
(ormerly known s Harinae Pacific Te. w initiate or continue any proceedings befisre any
administrative tribunal or court relative Lo the measures of Canuda under consideration in
this arbitration. That waiver made spooific roforonco to NAITA Article 1121(1)(b), and
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it is & nccossary conscquence of that téfn:tc_xm that the claim advanced concerning
Hannag is undor NAFTA Article 1116 and not Articlo 1117,

6. Ou January 28, 2000 Canada lodged a further document challenging any claim duc to
allcged injury to 1larmae.  Without conceding its validity, Canada contended that the
waiver was lime barred by NAFTA Article 1116(2) and thatl permitling the waiver to
have relroaclive ¢lTecl would work a subsluntial prejudice on Canusda’s inlerests. The
Investor responded on Fehruary 2, 2000.

7. Article 1116(2) provides that an investor may not make a ¢laim if more than three
years have elapsed from the date on which il first ucquired or should have first acquired,
knowledge of’ the alleged breach and knowledge it has incurred losy or dumage us a
result. ‘There is no dispute that the Statement of Claimh on behalf of the Investor was
presented bofore the expiry of any possible threc-year period.

_&. Arlicle 1121 provides that a disputing investor may not miake claims under Articls
1116 unless (a) the investor conxents (o arbitration in sccordance with the procedures set
out in NAFTA Chspter 11 and (b) the investor and (where the claim ig for loss or damape
o an intcrest in an enterprisc of anothor Party that is a juridical person that the investor
owns or controls directly or indirectly) that enterprixe waive their right Lo initiate or
continue before any administrative tribunal ar court under the luw of any Party, or other
disputs sctticmicnt procediue, any proceedings, save actions for injunctive and similar
relict,

9. The principal additional contention advanced by Cunada was that the waiver could
only be ellective us of ils.dato Junuary 10, 2000. Therelore, accarding o Cunada, any
¢claim relating to 11armac has not been submitted within the threc-vear limitation period
sctout in Article 1116. ‘Lhe basis for that contention is thar the waiver is an expliclt
precondition to the submission ol a claim and that the date of perlection of the
submission of the Harmace claim must be considersd 1o be Jaunuary 10, 2000 at the
carlicst. Canada states: *“Iherefore, to fall within the three- vear limitation period for the
making of a claim, the lnvestor or the Laterprisc inust not havo firgt acquired, nor should
they have firet acquired. knowledge of an allcged breach and related loss prioe 1o 10
Junuary, 1997. The Soflwoed Tumber Agreemant was signed on May 29, 1996, it took
effect as of April 1, 1996 and the quota allocation methadology was unnounced on
October 31, 1996. It follows that the Investor should have first acquired knowledge of
the allcped breach of Chapter Llcven and logs arising therefore with respecr to 1larmac
well helore 1997

10. Tn its responge, the Investor points out that under Article 1116(2) the time limit
requirement relates to the kpowledge of the Investor, and not to the knowledge of the
investment. It gocs on W suggest that the sequirament of Article 1116(2) docs not relate
10 investments.

11. Canada’s contention that the [ lamac claim is imc barred is in the nature of an
aflirmative defence. and, as such. Canada has the burden of proof of showing factual
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predicate to that defonce. “That is, cven if 0nc acespts that the waiver is a precondition to
a valid clsim and that the critical dafe is Janugky 10, 2000, 1t is {or Canada o demonstrute
that the thrge-year period had elapsed prior to that date. Canuda’s assortions do not in the
vicw of the T'ribunal cstablish that critical factor. 1n the first place it is now clear that the
claim is one in respect of loss allegedly sustained by the Investor by reason of certain
consequenoas of the Sollwood T.umber Quotu Ragime on its controlled enterprise
Hurmag, and it is not for the loss sustained by Hammac itsell. Belore time can begin 10

run in enns o NAFTA Article 1116(2) in respect ol a claim by an Investor, two matters
must have come 10 its acwal, or properly imputed, knowledge  knowledge of the breach
and knowledge that it has incurred loss or damage thereby,

12. The staloments by Canada cited in puragraph 9 above go towards demonsiraling that
the Investor kncw or should have known of the breach of Chapter Licven allcged by it
before 1997, (1t is not, of coursc, in dispute that the Investor tnadc a timcly claim in
raspect of the breaches alleged by it insolur as other logse it claims.) However, as
paragraph 103 of the Investor's Statement of Claim puts the maller, ths sconomic loss for
the Tnvestur’s invoniment in Harmue has been caused by the decreasing supply of wood
chips duc to fost production on the Dritish Columbia coast requiring the purchasc of
incrcasingly oxpensive wood chips for Llarmac™s pulp and paper operation. 1t is not clear
to the Tribunal at whai stage this luss ol production resulled in 4 necessity o purchuse
oxpinsive wood chips, excopt that it cun only have arisen al some sluge afler
implcmentation of the Lixport Control Rogime. “Lhe eritical requircment is that the loss
has occurred and was known or should have bocn known by the Investor, not that it was
or should have boen known that loss could or would oceur. Lixamined by that standard,
Canada has not satisfied the Tribunal that the Investor knew or ought 1o have known for
more than three yeura prior to Junuary 10, 2000 that it had incurred loss or damage in
rcspect of its investment in 1lammac.

13. Beyond Canuda's failure (o establish that (he three-year tune periad had run, the
Tribunal doos not agree that the underlying cluim is perlecied only when the waiver ix
submittcd, In this casc, the Statement of Claim refers to the existence of llarmne,
describen its relationship with the lnvestor and identifics the character of the loss
sustained by the Investor in sclation to its investment in Liammac. As noed, Canada
rocoived the Stalement of Claim before uny possible three-year period could have
olupsed. The requirement of Article 1116 in this respect is that a claim may be made by
an lavestor on its own behalf where it claims breach by a Party of a relevant obligation
and that it, the Investor, has incwered loss or damage by reason of or arising out of that
breach. The only further requirement is thal the claim may not he made aller the lapse of
three yoars, which as above stated did not happen in this case.

14. Asticle 1121 of NAITI'A imposcs two conditions for the submission of a claim under
Articlo 1116, “The fivet is that the investor conscats to arbitration in accordance with the
procedures set out in NAFTA. The sscond ix the submission of the waiver. Atticls
1121(3) turther provides “A consent and wauiver required by this Arhcl? shall be n
writing, shall be delivered to the disputing Party and shall be included in the submission
of a claim to arbitration.”
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15. The Investor has drawn the atiention ok the Tribunal to the award on Jurisdiction in
the Fthy! Case and in particular paragraphs 90 und 91 whore the Tribunal there dealt with
a similar issuc, Canada points out that in that casc the claimant provided its wajver and
conscat with the Statement of Claim rather than with the Notice of Arbitration bur did so
within the three-year limitation period. In the prosent case the Tnvesior presented izs

. consent and waiver with the Nolios of Arbiftration and the Stutement of Claim. Tt was
Hurmac’s waiver only that was nol then presenied.

16. As noted by the Liehy! Tribunal, conscat to arbitration and the initiation of arbitral
proceedings may be taken as a constructive waiver o the righl to initiate other
proceedings. The presence of the waiver requirement in Arlicle 1121 might, therelore, he
sCCh &S IMICCCysary, at least as it would apply to the investor  the party both issuing the
consent uader Article 1121(1Xa) and initiating the proceadings. Llowever, Article
1121(1Xb) is something olher thun 4 description of what otherwise would be u
conxiruclive waiver, for it tells us what exactly is heing waivied. .The Article 1 121(1xb)
waiver ix nol absolute; il permils the investor 10 seek injunctive and stmilar reliel’ from
the courts and administrative bodics of the disputing NAFIA Party. “Ihe availability of
this type of rolicf from the Tribuual is limited under Article 1134, and the limitations on
(he waiver appearing in Article 1121(1)(h) must therelore be in recognition of the need to
provide investors with sme recourse (o judicial or administrative injunctive reliel’ even
when an atbitration is underway. “Thus, the investor’s failurc t0 cxceoute an Article
1121(1Xb) waiver coitld not projudice tho disputing Party; that failurc could only work to
the investor’s disadvantape. Vicwed in this light, the ‘Lribunal belicves that there would
b no good reason 1o make the execulion of the investor's waiver a precondition ol a
vahd ¢laim for arbitration. .

17. 'I'his analysis docs not address waiver by the investment. as is also required by Article
1121(1)(b). The invastment dows nol issue a consent to arbifration; indeed, it hak no right
(o the remedies ol Chupter 11. Therefore, it might be argued thal the waiver requiremeont
plays a more important role with respeet to an investtuent and that that importance should
be respectet by making the waiver a precondition to the validity of a claim grounded on
injury to the ¢laitnant causcd by harm to its investment. ‘Ihe short auswer to sucha
contantion ig that the investment would likely be subject i the rame consiructive waiver
that would spply to the investor itself. That i, the consent (o and inili‘nlinn ol arbitration
by an investor would likely causc a court to invoke a constructive waiver on its owncd or
controllod subsidiary, particularly where, as here, the two ane hypothctically so close that
damage 10 one can be quantified ax injury (o the olher. (OF course, ather owners of'u
non-wholly owned, non-waiving enterprise might seek reliel” for injuries caused to their
inlerasls, but, in those circumstances, the disputing NAFTA Pn.rly would not nomally be
projudiccd by the abscnce of & formal waiver because that portion of the investnent’s
damagcs subjcct to arbitration would, for the rcasons notpd. hkc!y be subjpct tog )
conuiructive waiver.) The provixions of Article 11 21(1Xb) relaling (0 an investment’s
waiver thus play the same rols us with respect {0 investors, Le., they limit what wm:ld
othcrwiso be a constructive waiver of all rights to rocourse before othor m‘bunal:: for
thesc reasons. the ‘Iribunal is not willing to attribute such importance to the requircment
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for an investment's waiver in Article 1121(1 Xb) as to make that waiver & precondition o -

the validity of a ¢luim. ‘

13, In any case, thete is nothing in Articlo 1121 mreventing a waiver from having
retroactive cffcet 10 validate a claim conuncnesd before that date. “L'he requirement in
Article 1121(3) that 2 waiver required by Article 1121 shall bo included in the submission
ola ¢luim 1o arbitration does not necessarily entail that such a requiremont is u necessary
prorequisite bslore o claim can competently be made. Rather il is a requirement that
before the 1ribunal cntertain the claim the waiver shall have been effected. “Ihat has now
been done,  Canada has sustrined no prejudice in this respect. No attempt was made by
Harmac 1o initiate any proceedings in relation (o the meusure (even assuming that it
would ever have boen competent for it 1o do so). Tn its argument Canada states
“llarmae’s right 1o commence prococdings against Canada  if any  expired throc vears
after Canada imposcd the measurs or measurcs described in the Statement of Claim.™ In
ferms of Chapler 11 of NAFTA Hurmac, heing a Canadiun compuny, could not at any
time have brought proceedings against Canuda under the arbitration provision. 16 had
any right to 1uke procesdings against Canady, (hose rights would have resied upon ather
1cpal foundations, and the three year tinie limit to which Canada refees relatcs only to the
claim in ap arbitration by the Investor, and not © any claim by 1larmac or its succcssor

(he amalgamated Pope & Tulbot TAd. There ix thus no prejudice in this vespect
Canuda. -

19, ‘The forepoing parts of this award have assumed that the Staremont of Claim

adequatcly defined the scope of the dispute and the case Canada must mect with respect
to Harmac, und 1o this we now tum.

20. Canada makes the point that paragraphs 34 and 103 of the Statcment of Claim fail to
state whethor the investor submits the claim on its own behalf under NALTA Article
1116 or on hehull of Harmue under Arlicle 1117, Both the Nofice of Arbilration and the
Statement of Cluim issued therewith on 25 March 1999 are expressly made under Article
1116. ‘There is no substance in this point.

21. ‘The important point made in this respect by Canada is that the pleadings ought o
deline the issues batween Lhe partier 50 ak 1o give the opponent adequate information on
the case il must meet, and 1o avoid surprise st the hearing. Canada ulleges that the
reforences to 1larmac in the Statemcnt of Claim are 100 vegue. Dcaring in mind that this
olait is onc under NAITTA Article 1116 only, it appeacs 1o the Tribunal that the
pleadings ure such as ko give notics that the Investor ix claiming loss or damage Lo its
mvestment in Harmac Ing by reason of the hreaches of the several arlicles of NAFTA
specified by the Tnvestor, that loss having arisen lor the rousons stated in paragraph 103
1t docs not appear to the Tribunal that this pleading is so exiguously stated iu the
Stateinent of Claim that it should be excluded upon that basis.

22. The Tribunal uccordingly relusas Canada’s motion to strike paragraphs 34 and 103 of’
the Statement of Claim at this stage.
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. Cooada in its letter datad January 28, 2000 soughtla‘gc.inth cmtthntherM'
ﬁ.m its motion, 10 amend its Statement of Deftace to includc a response. Thanavg
is granted, to the effect that Cansdz may muke such an amendment within 14 duys of this
) decision being communicated to iis counsel.

The Honourable Lord Dervalrd, Pmidinshsbhnbr

e

” The Honourshle Beajamin J. Greenbarg, Q.C., Avbitrstor

m F’bmy 24' 2000



