\3-01-00

22018 441812200044 LURUULAvHL D

M R VPV U,

NAFTA UNCITRAL INVESTOR STATE CILATM
POPL & TALBOT INC AND TILE GOVERNMENT O CANADA
RULING BY TRIBUNAL
ON

CLLATMANTS'MOTION FOR INTERTM MEASURES

Artic]lzs 1134 of NAITA docs nor copfer jurisdiction on the ‘fribunal to cujoin the
application of a measwyeg, Sinee the relie! neqquested §s, in the View of the ‘Iribunal, 1o
erjoin the upplication o the measure which v the quots regime and ity

implementulion, the Tribunal fakes the view that it lacks power Lo grant such reliel

That view applics rogardloss of the jurisdictional basis of the ‘fribunal’s pencral

power to prant & meastire of relictt [t follows that the motion will be dismissed,

However the Tribunal fezls compelled 1o state that the verilication review and the
reporl thereon were seriously Dawed and nre nob o rehiuble busis {for {urther action,
Novarthicless thare were also admitied crrors by Pope & Ualbot Inc, But the itibunal
finds these to be immatavinl in 1he context of Pops & Talbots total quota and pagt

reon by Caneda in inplementng the measure.

The Tribunal wishex i 1o he understood that it will be mindful of’ the views just

expressed should these matlers hecomo maleriul in the luture.

Ak mq'

Presiding Arhitralor
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IN THE MATTER OF AN ARBITRATION UNDER CHAPTER
ELEVEN OF THE NORTH AMERICAN FREE TRADE AGREEMENT

BETWEEN
POPE & TALBOT, INC
Claimant/Investor
pnd
THE GOVERNMENT OF CANADA
Respondent/Party
AWARD
by
TIIE ARBITRAL TRIBUNAL
The Honourable Lord Dervaird (Presiding Arbitrator)
Mr Murrey J Belman (Arbitator)
The Honowable Benjamin J Greenberg Q.C. (Arbitretor)
Inrelation to
PRELIMINARY MOTION BY GOVERNMENT OF CANADA
| TO
DISMISS THE CLAIM BECAUSE IT FALLS OUTSIDE THE SCOPE

AND COVERAGE OF NAFTA CHAPTER ELEVEN
“MEASURLES RELATING TO INVESTMENT” MOTION

___Page 03-



i-01-00

22:20 441312200644

158)

1. TheParices

The Claimant is Pope & Talbot, Inc, 1500 S.W. First Avenue, Suite 200 Portland
Oregon, & publicly traded corporation incorporated under the laws of the State of
Delaware in the USA. It has an Investment, Pope & Talbot Lid., a2 corporation
organised under the laws of the Province of British Columbiz — which is a wholly
owned subsidiary of enother British Columbia corporation, Pope & Talbot
lntérnational Limited, which is, in tum, & wholly owned subsidiary of the
Claimant. The Investment is & wood products company that manufuctures and
sclls softwood Jumber. It harvests timber in the provinge of British Columbia and

operates three sawmills and two foresty divisions there.

The Respondent is the Government of Canada, Justice Building, 284 Wellington

Street, Ottawa.

The parties are hereafter referred 1o &8 the “Claimant,” the “Invesior™ or “Pope &
Talbot"” znd the “Respondent” or “Canada” respectively,

2. Summary Deseriptior. of the Dispute and the Procecdings

This is an erbitation uuder Chapter 11 of NAFTA for sefticment of a dispute

between Canada 85 o NAFTA Party aad Pope & Talbot as an Investor of another
NAFTA Penrty (together with its Investment).

Pope & Talbot cleims that Czneda has breached certain of its obligations In
relation to investments set forth in NAFTA Chepter 11, Section A, and submits its

claims to arbitration under Section B.

For the purpose of the present reotion only, Canada does not dispute the accuracy
of Pops & Talbat's pleedings on factuel matters; consequently, the exposition of
the fects sctout in this ruling are 2s allegad by the Claimant. Caneda does contend
Yhat as plcaded the claim falls outside the scope of Chepter 11 of NAFTA and

Page 06-
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should be dismissed.

7. On March 19, 1996 Canada and the United States of America exchanged
diplomatic letters whereby Canada undertook to add cerain softwood lumber
products to its Export Conwol List. On Merch 26, 1956 Canada'added them to the
Export Control List and thereby required exportars of softwood hunber products
criginating from the provinces of Quebec, Ontario, Alberta and British Columbla,‘
“the Listed Provinces,” to obialn an export pemmit to qualify to export such
products to the United States. On Mazy 29, 1996 they entered into a bilsteral
agreement, the Softwood Lumber Agreement ("SLA") for 5 years retroactive to
1st April 1996, which established a limit on the free export into the United States
of softwood lumber by Cenadian softwood lumber producers located in the Listed

Provinces.

3. To give effcct 1o the SLA Canada creaicd an Exporf Contro] Regime under which

(1) Canada  required manufacturers  of softwood  Jumber products  first
manufaciured in the Listed Provinces to obtain & permit in order 1o expart

those products to the United States;

(2) Ceneda promulgated Export Permits Regulations (Softwood Lumber

products) providing for & permit epplication regime;

(3) Cenada promulgeted the Softwood Lumber products Export Permits Fees

regulations :aguiring peyment of fees for issuance of such export permits;

(1Y Cenada provided for = discretionary allocation regime that authorised the
Canedian NMindster of Foreign Afluirs and International Trede, “the Minister,”
v Lacmps certain exporters from paying the full fee for expornt permiis based

vren ennual quota levels fixed under the SLA-

]
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11.

On 31 October 1996 the Minister issued Notice to Exporters No. 94 stating
Caneda's policy as to who would qualify for a limited exemption from payiug
fees to obtain the expont pemuts Notice No. 94 stated that anly certain softwood
lumber producers in the Listed Provinces would qualify for allocation of the
annual quota levels fixed under the SLA and that export permits would only be
issued et the discretion of the Minister, Other notices have since been issued
governing how the establishment, acquisitlon, expansion, management, conduct,
operation end sale or other disposilion of the business of lumber producers are

affected by Cenada’s allocation of quota.

Under the Exponrt Control Regime exporters of softwnnd lumber first

‘manufactured in the Listed Provinces are required to pay & fee called for by the

SLA in respect of lumber exported to the United States at e fixed rate per
thousend board feet f the Minister determines e producer so qualifics under the
Canadian gueta ellocation poliey, it may export a limnited emount to the United
States “fee free” (i.e. without that fixed charge) and a lesser amount at a lower fec
baze (currently one half of the standard fixed rat2). Softwood lumber producers
located elsewhere in Canada than the Listed Provinces do not require permits to

export lumber 1o the United States nor 6o they have to pay export permit fecs.

Pope & Tulboi claims that mzeswes by Cenada the! have resulted in harm to the

Investor and its Invesunent in Canszda Include:

(1) requiring permits for export to tie Unlted Stites of softwood luwmber products

criginatizz in only the Listed Provinces under the Expart Control List

(?) requiring payment of export paymit fees

(3) unfairly and Inequitedly ellecaling “fze-free” and “LLFB™ quota amounts to the
Investment of the Investor from 1556.
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13

14

15,

Canada argues in relation to the present motlon:

(1) The facts elleged in the Statement of Claim disclose no “investmnent dispute”
within the meaning of NAFTA Article 1115, Accordingly, the Statement of
Claim cannot be arbitrated under the NAFTA chepter Eleven dispute
setilement mechenism established exclusively for investment disputes. We
eddress this contention at Sectlon 3(A) below.

(2) The SLA and Canada’s measwres to implement the SLA do not “relate” to
invesiars or investments. The claim a2dvanced cannot be erbitrated under
NAFTA Chuptler Eleven becausc it falls outside the scope and coverage of the
Chapier (NAFTA Arlicle 1101). We address this contention et Section 3(B)

below,

(3) Despite the Investor’s assertion that the Claim is not about the legitimacy of
the SLA per se, the Statement of Claim challenpes the SLA iiself. Itis not a
measure, and is thus outside the scope of Chapter Eleven (INAFTA Arnticle

1101). We address this contention at Section 3(C) below,

Pursuant to Anicle 1128 of NAFTA, the United Mexican Staies, having given
notice of intearion to make & subsnssion 1o the disputing parties, provided that
submission dated 2nd December 1999, Mexico concwrred with the general
intcrpretation of NAFTA propoundegd by Cenada. In particular it supported, with
further arguments, the distinction between measures relating to trade in goods and

yervises, and investment,

The disputing parties eccept that this Tribunal has jurisdiction to determine
whethzr & ¢laim falls within NAFTA Chepter Eleven, under particular reference
to Article 21 of the UNCITRAL Arbitration Rules.

For the purposes of the present Award it is Rot necessary to record the progedural

WP*a'g e 09
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history of this arbitration to date save to record that the disputing partics are
agreed that this motion be disposed of without an oral hearing,

3. Discysasion of Canada’s Chyllenszes to the Tribuns]’s Jurisgiction

A. Cansda’s Contention That This Is Not an Investruent Dispute

16,  Canada first contends that the jurisdiction of the Tribunel extends only to
“investment disputes” and tha! “an investrnent dispute arises [only] when a
measure prohibited by * ¢ * NAFTA Chepter Eleven * * ® is primarily abmed at
investors of enother Party or at investments of investors of another Party.”

(Emphasis added.)

17.  NAFTA Anicle 1115 provides:

Without prejudice to the riphts and c¢bligatlons of the Pargics under
Chepter Twrory ... this Section [B of Chapier Eleven) establishes a
mechanism for the settlermnent of investment disputes that assures both
cqual treatrnent among investars of the Parties in accordance with the
principle of intemational reciprocity and due process before an impartial

tobunal.

18. NAFTA Aricle 1139 defines "investment™ to include an “enterprise,” and
“enterprise” in tum is defined by Article 201{1) to include “any corporation.”
“Investment of en investor of a Pary”™ is definzd in Article 1139 to mean “an
investment owned or controlled directly or indirectly by an investor of such
Perty.” And “investor of a Party™ is defined in Article 1139 as mzaning “a Party
¥ * 3 or en enterprise of such Party that secks to make, is making or has made an
investment.” Applying thess definitions, Pope & Telbot is an investor of a Party
end Pope & Telbot Ltd. an investment of an investor of a Party, Pope & Talbot is
meking 3 clairn under Szction B of Chapter Eleven &nd is thus a disputing
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investor within the definition in Article 1139 as “an investor that makes 2 claim

under Section B."

The contention of Canada in this 1egard is that the fact that Pope & Talbot {5 *'an
investor that makes & claim under Section B does not make its claim an
investment dispute, NAFTA does not define “investment dispute,” but, &s noted,
Canada contends that ths term 2pplics only to disputes about measures “'primarily
aimed” at investors of another Party or 1nvestments of these investors, In support

of this definition, Canada points 10 the following:

(1) The deflnidan of investmsnt alreadv cited. However, as noted, neither that

definiton, rior any other in NAFTA defines “investment dispute.”

(2) The tvpes of invesymant meastres which the NAEFTA Parties clsimed an
exemption fro Sley Hlipats hat would otherwise ppply. The

excrmpions citad by Canada rlate to povemment loans, acquisitions of

Canadian businesses, constrainis on ownership of companiss, sales of shares
in state catorprises, limitations on share voting, acquisition of realty and the
like. Since the claim before us does not fell into any of these categories,
Canada erguss that it is not covered by Chapter Eleven. However, as the
Claimant points out, Canzda's references to cxemptions leave out others that
contain clements quits similer 10 those of the dispute before us, like waivers of
customs dutics condidoned on the fulfilment of performance requitements

and limitations of the rights of forcign enterpriszs to secure import or export

peImits,

(3) " istinction” NAFTA draws betw e i s issues and
investment issues. NAFTA's Part Two, “Trede in Goods,” deals with marters

concerning trade In goeds such as market zccess, rules of origin and customs

procedures. Cenada notes that sofiwood lumber is & “good” covered by Part
Two, and the dispute in the present case therefore relates to trade in a good.

Page 11°
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According to Canada, Article 2004 reserves dispute scttlement respecting
trade in goods to the NAFTA Parties. Article 2004 provides:
Except for the matters covered in Chapter Nincteen ... and as

otherwise provided in this Agreement, the dispute settlerment

provisions of this Chapter [i.e. Chapter 20} shal] apply with respect to
the avoidance ar seiilement of all disputes between the Parties
regarding the Interpretation or epplication of this Agreement or

wherever a Party considers that an achus] or proposed measure of

annther Party is or would be inconsistent with the obligations of this’

Agreement or cause nullification or impairment in the sense of Annex
2004. (Emphasls added.)
Accordingly, in gencral all disputes between the Partics to the NAFTA
Agrcement e to be deelt with under the dispute sealement provislons of
Chapter 20. This, however, 1s not a dispate between Parties, so the limitations

in Article 2004 are not applicable to the question before us

For their par, Pope & Talbot ergus thay, since “investment dispute™ is not defined
as suzh, the term cannot be considered as & limitstion on the Tribunal’s
assessment whether @ has jurisdiction to decide o particular dispute. (They further
contend that, even if there were 2 minimal definition of the term (of the kind
found, for exernple, in the United States Model Bileteral Investment Treaty), the
dispute beforc us would surely qualify under thet definition.) There being no
definition of an investrmem dispute, Pope & Telbot assert that the only
requirements far an investor to bring a claim within Chapter 11 arc that it shall
have fulfilled the conditions actuslly set out in Chapter 11. These are set out in
Article 1116:

(1) That a Party has breschied an obligation under (2) Scction A or Article 1503(2)
(State Enterprisz) or (b} Article 1502(3)(a) (Monopolies and State Enterprises)
where the monopoly bas acted in & manner inconsistent with the Party’s

obligations uadsr Section A

Page 12°
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22

(2) That the investor must have incurred loss or damage by reason of, or arising
out of, that breach;

(3) That the investor has mads the claim within three years from the date on
which the investor first acquired, or should first have acquired knowledge of
the alleged breach and knowledge that the investor has incwred loss or

damags.

In all matenal respects, the serne conditions apply where the claim is made by an

investor of & Party on behslf of an enterprise of another Party.

As no'ed. Pope & Talboy further cbserve that the list of exceptions to Chapter
Eleven taken by the Pardes may yield an inference opposite to the onc Canada

urges.

In its Reply. Cenada egain relers to the wording of Anticle 1115, Tt also claims
that the Investor “states incorrectly that there is no limit on the disputes that may
b2 submitted to arbixation pursuant to Chapler 11." The Tribunel does not so
reed the Investor's Response. Butevenif, s Canada erguss jn its Reply, there ere
both procedura!l and substantive limits beyond those cited by the Investor in its

Response, none of those limits appear epplicable to the present case.

Section B of Chapter Eleven is entitled Scttlernent of Disputes between e Party
and an investor of another Party. As Anticle 1115 states, Section B esizblishes a
mechanism for the settlement of “investment disputes.” The only person to whom
it gives a right to make a claim is an investor of one Party contending either (i)
that it has incurred loss or damage by reason of or arising out of a breach by
another Party of en cbligation under Section A of Chapter Eleven (or other
obligetions immaterizl for pressnt purposes) or (ii) that an enterprise of mnother

Party owned or controlled by the invester has incurred such loss or dernage.

... Page 13"
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24,  In the presant case the Investor ¢laims that Cenada is in breach of four separate
provisions of Section A of Chepter 11,

(1) In terms of Article 1102 — National Treatreent, it claims breach of the
obligation 1o eccord to investors of another Party treatment no Jess favourable
than it eccords in like circumstances to its own investors with respect to the
establishmens, acquisition, expansion, meansgement, conduct, operaton and
sale or other disposition of investmants. The like obligation erises under

1102(2) in relztion to investments of investors of another Party.

(2) In terms of Article 1105 — Minimurn Standard of Treatment, it ¢laims breach
of the ohligation to accord to invesiments of investors of another Party
treatment in accotdance with intemavional law, including fair and equitable

treatmen: and full protection and seeunity.

(3) In terms of Article 1106 — Performance Reguirements, it claims breach of the
obligation not 10 impose or ¢nforce any of the following requirements, ot
enforce any commitment or undertaking, in connection with the
establishment, ecquisition, expansion, mencgement, conduct or operution of

en investment of an investor of & Party or ol a non-Party in its termitory;

8. loexport & given level or percentage of goods or services;
L

e 1o restiet gales of goods or services in jts territory that such
investment produces or provides by relating such sales in eny way

to the volume o7 value of its exports.

In addition, under the same Arlizle, it clelms breach of the obligadon not to
conddition the receipt or continued recezipt of an advartage in connection with

an investment in 1ts terzritory, of en investor of & Party or of 2 non-Party, on

.. Page 14
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cormnpliznce with the following requirement:

d. 1o restrict sales of goods in its territory that such investment
produces or provides by relaung such sales in any wey to the
volume of its exports.

(4) In terms of Article 1110 — Expropriation and Compensation, it claimns breach
of the obligation not to directly or indircctly netionalize or expropriate an

~ investment of an investor of enother Party in its tertitory or take a measire
tanlamount 1o nationalizatlon or expropriation of such an investment

(“expropriation”) excepr:

a. for 2 public purpose

b. on a non-discriminatory basis

c. in accordance with dus process of law and Article 1105(1) and

d, on paymen! of compensation in accordance with pasegraphs 2

through 6.

In itz Statemnsnt of Claim the Investor cluims that the breaches described above
r-izte to the Investor of the Investment, and that in each ¢ase it or the Investment
¢ xoeustained loss or dameage by reason of those breaches. For tic purposes of the
pizsent Motion, the Tribune! must dake those essertions of fact as true. Upon that
= .13 it cannot be sald that there is no investment dispute betwean the Investor end
¢ enada. The Investor cleims breaches of specifled obligations by Cenada which
1 within the provisions of Section A of Chapter Eleven. In the view of the
Tiihunal, the lnvestor and Canada ere disputing parties within the definition in
e 1139, Whether or kot the cleims of the Investor will turr out to be well

i

rounded in fact or law, @t the present siage it cannot be stated that there are not

- vestment disputes before the Tribunal.

‘The Tribunal would further observe this. There is no provision to the express

1!

Page 13-
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27

28,

effect that investment end trade in goods are to be treated es wholly divorced from
each other. The refersnce in Section A of Chapter 11 to weaunzn: of investments
with respest to the fmanagement conduct and opcration of Investrnents is wide
cnough to rclate to measures specifically directed 2t goods produced by a
particuler investment., The provisions for minimum standard of treatment in
Article 1105 might well felat: to similar measures, And Article 1106 in relation
to performence requirements makes specific reference to limitations on dealing

wilh poods in certzin ways. It app2ars to the Tribunal accordingly that the

language of Section A of Chepter 11 does not support the narrow interpretation of

investrant dispute which Canede and Mexico seck to advance.

B. Canada’s Contention That the Mcasures Challenged o Not
Relate to Investment or Investors.

Canada submits in any event that “the SLA end Canada's administretion of the
SLA arc not measures rglating 10 Investors of another Party or to investments of
Investors of another Party.” (Emphasis in originall) Axticle 110) Limits the
coverage of Chapter 11 to measures “relating to” such investors or investments,
and Canads (sunported on this argument by Mexico) clsims that it is not enough
that @ measure may "affect” an Investor or investmen. The measure must “relate”

ta the investor o investment in a “'direct and substantial” way.

Caﬁade points out thet in several articles of NATTA the more general term
“affect” has been used and suggesis that this denotes 2 lesser cxtent of connection
than “relate.”” Canade elso cites certain WTO cases that considered Article XX(g)
of the GATT. which elso eddresses “measures relating 10.”" In those cases, panels
have found the term “relating to” to be synonymous with “primerily aimed at.”
So while Canada accepts tkat the Investor’s operations are affecied by the SLA
and Canada’s edministeation of the SLA, this does not vansform the case into one

dealing with mcasures related to investment.

_Page 16’
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30.

3.

The Investor points out that the position taken by Canada here is contrary 10 its

Statement on Implementation submitied to Parliament on the coming into foree of

NAFTA, which states “Article 1101 states that Section A covers measures by a

Perty (i.e. any level of government in Canada) that pffect:

- investors of another Party (i.e. Americen parent company or individual
© Mexican or American investor) '

- investments of investars of enother Party (i.c. the subsidiary company or

essec localed in Canada)."

Canada in its Reply argues that its Statement on Implementation is not legally’

binding in domestic law, nor do¢s it have legal effect in international law.

The Investor also points ot that the WTO cases relied on by Canada involved
derogeiions from the obligations of the GATT and, thercfore, must be interpreted
strictly, The provisions before the Tribunal involve substantive treaty oblipations

for vhich there Is no equivalent justification for striet constniction.

In its support of Canasde, MeXico observes that a measuze such as allocation of
quoiz is on the feee of it & measure relating to trade in goods, and in its view a
claim of this nawre prime fagie fells ouslde the scope and coverage of Chapter

Eleven.

The view of Ceneda and Mexico eppears thus to be that it is possible at the outset
o categonize a2 measure as relaing to wade in goods, If It is, then the measure
canno! be seen as relating to, t.c. a3 primerily aimed at, [nvestors or investments.
Accordinglly.uﬂ.c Investor will have no redress under Chapter Eleven of NAFTA
in such cases, and any remedy must be found in Governmenis applying the
dispute resolution provisions of Chepter 20 if they wish to do so.

It appears to the Tribunzl that Canada’s arguments fail in two quite different

Ways:
In the first place, where & quot allocation sysiem is involved of the type

13
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34

3s.

36,

here under consideration, it necessarily involves that quota be directly conferred
upon or removed from enterprises. It is not a mere linguistic truism to say that
such 8 systern directly applies to a particular enterprise, namely cach of the
relevant softwood lumber producers in the Listed provinges. It directly affects
thelr ebility 1o wade in the goods they seck to produce, tan {t can equally be
described as the way that the measures applied to the various enterprises affect the
total wrade in the relevant products.

In the szcond place, the fact thet & measure may primarily be concerned
with trede {n goods does not necessarily mean that it does not also relate to
investment ar invesiors. By way of example, an altempt by a Party to require all
producers of 2 particular good located in its territory to purchase all of a specitied
nuce-ss:a.ry raw matenial from persons in its territory may well be sajd to be &
measure ralating to trade in goods. But 1t 1s clear from the terms of Article 1106

that it js elso a measure relaling to investment insofar as it might affect an

enterprise owned by eainvestor of a Party.

For thase 1easone, the Tribuns) rejects Canzada's submissions that a toeasure ¢an
only relate to an investment if it is primarily directzed at that investment and thata
meesure eimed et treds in goods Ipse fucto cannot be addressed as well under

Crapter 11.

C. Canada's Contention thet the SLA is Not a Mceasure

NAFTA Amicle 201, which contains definitions of general application, defines

“measure” es including aay law, regulation, procedure, requirement or practice.

Measure is not otherwise defired, and Article 1101 provides that Chaprer Eleven

applies 1o measures adopted or maintained by a Party exclusive of those covered

by Chapter Fourteen (Financlal Services).

- Canada observes that Pope & Tzlbot’s Statzment of Claim expressly challenges

componenis of the SLA, and obscrves that the SLA is not & dornestic measure

14
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37

adopted or maintained by a NAFTA Party, but rather is an intemational
agreement. To the extent that the Investor challenges the SLA os o measure, it is
outside the scope and coverage of NAFTA Chapter Eleven. The Investor points
out that it pleaded in its notice of arbitration that it was not challenging the SLA
in this claim. What it is expressly challenging are the measures taken by Canada
which it claims to be an unfair and inappropriate implementation by Canada of {ts
obligations under the SLA.

The Tribunal is not concemed with the SLA dirzet] ¥y, which the Investor concedes
is not & measurc and cannoi be the sublect of the claim in this arbirration. On the
other hand the steps taken by Caneda to implement its obligetions under the SLA

-arc capeble of constituting measwes within the meaning of Articles 201 and 1101

of NAFTA. Since the claiin is restricted to & challenge of certain measures of
implemzntation, it does relale to measwes within the mzening of Chepter Eleven.

This head of challenge is eccordingly rejected.

15
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CONCLUSION

ag. For the foregoing reasons the Tohwsl rojects 22 this s1age the motiun by Cenada
to dismiss the nvestor's Claim.

.. ———————

The Honourahis Lord Dervaird,

§ e— | ————

esiding Arbilrator

pMurray J. Bclman,_r[ ;hit: y

\.

Doted: Senuary 26, 2000
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- 4 MORAY PLACT
LEDINBURGH
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TELEPHONT: +44 (0)131 225 1881
FACSIMILY: +44(0)131 220 0644

Pope & Talbot, Inc .

¢/o Mr Barry Appleton

Appleton & Asociates

" 1140 Bay Sucert, Suite 300

“Toronto, Qutario, M55 2B4

Tax; 00 1 416 966 880}

Goveriunent of Canads

o/o Maitre Exjc Harvey

Counscl, Irade Law Division

Dzpartment of Foreign AfTairs arxd Internztional Trage
125 Sussex Drive

Otlaws, Ontaria, K1A 02

Ifax: 00 1 611 944 3213

2 April 2000

Dear Sirs

NAFTA UNCITRAT. Tnvestor-State Cluim
Pope & Talbot Ine and the Guvernment of Cunada

The Tribunal yefus w the faxes passing beiwese the parties zud the Trbunal i
refalion to the question whether Canzda was or s enfitled to make available 1o
representetives of subsnationel governmants dosiunents ocauming n or g::ncm.:-d by
the present erbiration.

1. The parties aro subject to a Confidentality (dder, Procedurs! Order No. 5
wherehy Protectad Documents wwl Third Purty Protected Mixaimentsr, are
subject [p restriction.

2. Under paragraphs 9 end 10 of fiet Order diselosure of those documents is
Ymiled fo puriicular classes ol person a4 sel out in sach of those parggruphs,

3. Wide ranging arguments have boan put forward by cach party, relating od the
one hand o the proper scope and meaning of the expession “Canade™ ig the
NAFTA Agreemeat and cn the ollxt to fhe proper scope end range of
confidentiality in reletion to intetnatiors] commmercial arbitation in gcneml
and NAFTA arbitration in pariicular.

4. In the view of the ‘Inmbupal those wide ranging arpuments do nat arise
immadiststy,  The Tribunal ix conxcious that Procedural Order’ on
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Conlidentiality No. 5 is u docoment baszd on matenals put forward by the
pertios to tais arbimation, In perticular paragraphis 4, 5, 9 and 10 of Procedural
Order No. 5 arc in preciscly tic werros winch Canade proposed fhat these
peragraplis should huve tn thelr faxes to the Tribunal dated 17th and 18th
November 1995, There was no difference betwesn the parties &5 {o the Terms
of parapraph 9, and as to "parsgraph 10 Capzde desired, epd the Tribunal

agreed, and theccfore included in its direction that the prohibition on’

disclosura should not spply only 0 2 represeatfive of the ClahmanVInvestor
present et the heanngs. In these circumslences the initial guestion which
arises is the extent tn which disclasure is permitted by the terms of the Order,
wiatever tix gensrel law may be in regard 1 the wider maticrs canvassed.
Censde is a party to this erbitretion. The sub-national governments of Canads
es such are nol pattics to this arbiwation. The vnly possible right thut there
might be undec the presenl Order [or repruseniatives of sub-natjonal
governments o have seecss to these decwments would be if they fell within
category (2) ot paragraph (9), namcly officisls or cmployees of the parties
whosa tmvolvement in the preparaiion or conduet of thess procecdingé is
reasonelbly nscessary.  Otherwise there could be no entiflement undsr any
Fead, 1t uppzars to the Tribungl selfevident that representatives of sub-
regional govormments &2 not officiels ar emclovess of Canada. Accordingly
tazre czn bo o question under e present Procedural Order of such prao .5
heing permitted peeess o Prolvicd Douments, (No similar provision exisia
under paragreph 10 for Third Party Protected Docurnents). '

Ln its submissions Canads refars to its long standing prectices for the shaging
of fnformation with provinees end teritories, and in parficulzr so informing
them in relution o Chapler 11 watenals. Howeser the faet js that Ceneds and
tha Claimeut were agreed upon and the Tritunal in due couvrsz dirccied in
relation to Proteetad Iocuments in paragraph 9 that such documents may be
vicd only in theze preccsdings ... end m2y be disclosed only for such
purposey, and in the cass of paragreph 10 thet neither Pope & Talbot Inc.nor
the Covernment of Canada may, directly or indirectly, ase Third Party
Protestad Documents or informulivn reconded in or derived from tbhose
- Dozuments for_anv_purposs other than this arbitration. The passages
underlined indicate clearly that whatever other intormation Canads might
properly shere with provinoie] and territorial governments, It was resbicta:d in
ths use it might make of zuy information within the protected classes to the
purposes of this erbimetion.  Sherdng that material with C-Tyade
representatives is not for the purposes of this arbiwation but as Ms. Ayotte
states &t paragraph 18 of her effidavit “esscntial to avold new measurcs that

may generate future claims ... IT thet be the purpose for which Canadu

weoks to use that protected infonmation the Tribunal is in no doudt tlut it s not
open to Canada 1 do so under the tams of toe Procedural Order.

For the loregoing reasans il is unnecassary for the Tribunul to consider the
~ide issues raised by the parties in relation to Procedural Order No. 5. Conada
‘ias proposed and the Tribunal bas accepied aod conhined in its Order
restrictions on the vz which may be made and the persons o whom disclosuse
‘gay b2 riede of the information produced in this arbitration, in particular,
arutzet-3 and third parly protecled 1nformation. In these circumstances it ia

P.12721 02
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10.

rot open fo Cunsda to discloxs such infoanation unless a virialion m—dar is
mado to Procedural Order No. 5

In ils sutynission Canadz makes an allgnative vaks that for the proper
functioning and due observance of the NAFTA access 1o such documents
should be permitted by vasiaton of Proccdural Order No. 5 to that effect. | [n
tite view of the ribunal, Cenada mukes a convincing casc that such &
variztion i desirable in order to cnable Canads 1o ensure compliance with the
NAFTA. Reference is made 10 NAFTA Article 105 and to the afTidavil of Mx
Ayolle,

The Tribunal hes considered the amiondments proposed by Canada, I is
sulisfied that with certain modificslions thbss amendinents will safeguend the
contidentiality of protecled documents as well as meeting Canada’s
requiremnants. [lowever one issuc sriscs. Under Article 10, both partics, fhat

is to say Pope & Talbot Ine and the Governmeat of Canada, ate subject to the -

piohibition already mentioned in that nejther may “diroctly or mdirectly use
'Tnird Party Protected Documents or information resorded fu or derived from

these Docutnents for any purpose other thun this arbilration.” The wnandment
proposad by Canada pommits disclosuro to provineis! and temitorinl wade
representatives to the “C-Trade eommuws &, 220 to the Tribunal th;t if
tnat generel prahibifon in paragraph 10 is to be overcome it is necessary 1o
lnclude areference to federdl reprexentatives as well in paragraph 10.1,

‘Uhe Tribunal also considers that it is niecassary to ensuro that cach person Wwho
may be comprised wrthin the “C-Trade” commitiee provides Coofidentialify
Agreements before gaining ccccss to eny such Protected or Third Party
szecwd Dosuments. Accordingly sny exereise of ths prrwer conferred under
ths proposed Article J0.1 will be subject infer alia to the pmvmcm of
paragreph 13 of the exasting Order,

The Trbunul recordingly orders thai Procedural Order No. § be sniended in
the manuet shovn in the Annex hersto. '

Yours feithfdly

A=)

Lord Dervaird
Presiding Arbitrator

Copy:‘

Murrey J Belman
Benjamin [ Grzenberg

P.19-21 wu
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' ANNEX
NAITTA UNCITRAL INVESTOR - STATE CLAIM
POPE & TALBOT INC. AND-THE GOVERNMENT OF CANADA

AMENDMENT TQ I'kOCEDURAT, ORDER NO, 5
(PROCLEDURAL ORLER ON CONFIDENTIALITY)

The following amendments shull be 1aude o Proveduml Order No, 5 with immediale
effeat. '

1. Aftor Poragraph 10 there shall be a new paragraph 10.1 as followes:-

10.1  Notwithslarding paragraphs 2, 3, 4, 9 and 10 of this Grder, bul subject
2lways to parapgraphs 11 and 13 of this Order, Canads may disglose to
federal, provincial and territorial wedo represcptatives of the “C-
Trade”, & federl-provincialftorritorial commines which meofs on
mallers relating 15 internetional frade policy, any confidental,
Protected or Third .Farhy' Protecied Documents, including pleadings,
submissions, ruemornials, cvidence tandered to the 'Tribupal sad
evidence and arpumacs heard by the Tribunal at hearings. All such
documents shadl be treated a5 confidential and ussd solely for purposes
of *“C-Trade’" deliberations.

2. In parggreph 11 there shall be inserted immediately before the Jast sentence -

the following: “"Canada shall hava the oblization of notifying all “C-Trads”
reprasentatives provided with conlidentiat Protected or Third Purty Protected
Documents of the abligatiors under this Onder”

3. In all other respests Proeodural Order No. 5 shall remusin unchanged and of
Jull force and efTect,

=

Lord Dervaird
Presiding Arbitrator

9 April 2000

™
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15. The Investor has drawn the atlention ol the Tribunal 1o the award on jurisdiction in
the Fraiy/ Cuse und in particular paragraphs 90 und 91 where the Tribuna! there dealt with
£ similar fssue, Conada points out that in that case the clajimant provided its waiver and
conssut with the Statement of Claim rather thisn with the Notice of Arbitration but did so
within the three-year limitation period. Tn the present case the Tnvestor presented is
consenl and weiver with the Notice of Arbifration and the Statoment af Cluim. Tt was
Hurnmac's waiver only that was not then presented.

16, As noted by the £/ Tribunal, consent to arbination and the initistion of arbital
procecdings may bz taken as u constructive waiver ol the right to inilisfe other
proceedings. The presence of (he waiver requirement in Arlicle 1121 might, lherelore, he
scen s wneesssary, at feust as it would apply to the tnvestor  the parly both issuing the
consent tnder Asticle 1121(1)xa) and initiating the proceadings. llowever, Artiels
1T21(1)(b) 15 something other thun @ desenption ol swhat otherwise would be w
conlruclive swaiver, Tor it tells ux what exactly is being waived. The Article 1121(1)(b)
wuiver s not abxolute; il permits the investor 1o seel irjunctive and sindlar rehel (rom
the courts and adminismative bodizs of the disputing NAVIA Paty. “Lhe avaitabitity of
this typ2> of relicf from he Tribtinal 1s limited under Article 1134, and the limitations on
the watver appearing in Arlicke 1121(1)(b) must therelore be in recognition of the need fo
provide inveslons with some recourse Lo judicial or administrative imjunctive retiel even
when an arbitration s undarway. Thus, the javestar s fajhure to exceute an Article
1121130y waiver could not prefudics the disputing Party; that failure coutd only work to
the investar's disadventape. Viewad i this hght, the Tribunat believes that there would
b o good reuson (o make the execution of the imvestor’ s waiver a precondition ol a

vahid elavm for arbstraion.

17.ITis analysis docs not address waiver by the investment. as is also required by Articlz
TI2T(T)(B), The investment does nolissue o consent (o urbifration, indeed, it has o right
to the remedies ol Chapler 11, Therefore, st mighl be argued thal the waiver requirement
plays & more aportant role with rospset to an mvesnucent and that that nportancs should
b respeetad by making the watver a precondition to the validity of a claim prounded on
injury to the ¢laitnant caused by harn w iR investruent. Lhs short answer 1o such a
conlention is That the investmen! would likaly be rubject to the sume conslruclive waiver
that would spply 1o the investor itselll That 1x, the consznl (o and inttistion of grbitration
by aninvestor would likely causs s cowrt 1o invoke a constructive walvers on its owned or
controlled subsidiary, particularly where, &5 here, the two are hypothetically so close that
Qamage to e can be guanlilied es injury to the olher. (O course, otlier owners of' o
non-whotly.owned, non-waiving enferprise might seek relizl for injuries caused to their
interusts, but in those circumstances, the disputing NAFTA Parly would not nonmully be
prejudiced by the abseonce of a fonnal waiver becauss that portion of the investment’s
damages subject 1o arbitration would, for the reasons noted, likely be subject toa
condlruclive waiver.) The provisions of Article 1121(1)(h) relaling (o an investment's
waiver thus play [he sume tole us willi vespect o investors, £e., they limit swhal would
otherwiso be a constuctivo warver of all rights to recourss before other tribunals. For
these renvoas. the Lribunal is not witling to attribute such itnportance to the requircment
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for an investuent's waiver in Auticle 1121(1KD) as to make that waiver & precondition ta -
the validity of a claim,

YR, Inany ense, there is nothing in Asticle 1121 preventing a waiver from having
wetronctive cifeet W validate o claim comuenced before that date. The requirement in
Article TI21(3) that u waiver required by Article 1121 shall be included in the submission
of w claim 1o arbifration does not nevessarily entuil thut such 1 requirement is o necessary
prerequisite before o claim can competently be made. Rather it s a requirement thal
hatore the "Iribonal catcrtain the claim the watver shall have been effected. “Lhat hiss now

cendone, Canada has musteined no prejudics in tiis respect. No atternpt was mads hy
Hurmue to initiale any froczedings inrelation to the meousure (even ussuming that it
would ever have heen campzient fur it lo do so). Tnits argument Canadu stales
“Llamiae’s right o commenee proccedings against Canada if agy  oxpired three veary
efter Canada impossd the measare ormensures doseribed 1n ths Statauent of Claim.™ 1n
terma of Chaptzr 11 o NAFTA Hurmag, being o Canadian compuany, could nol ul any
time have brough! proceedings vgainst Cunude under Lhe webitration provision, 1 had
uny npht fo luke procezdings agamst Copady, hose nphis would have rested upon other
fogel foundations, and the three year tinie lunit to which Canade refors relates only to the
claim in an arbitation by rhe Investor, aiwd not to ruy claimg by 1lamac or its successor
the amalgamated Pope & Tathol Tad There s thus no prejudice in this rexpect o
Cunutdy,

19, Ve forzaaing pasts of this avvard have assumed that the Stmrement of Claim
adovguately dofinzd the scope of the disputs and Uiz case Consda must maest with respaat
to Harmae, end o this sve now um

20, Canada makas the point that paragraphs 34 and 103 of the Statzment of Cleim fail to
sTAate whather the fnvestor suhmis tha claifir en §1s ownh behalf under NA A Article
1116 or on behall ol Hammue under Arhicle THZ. Bolh the Wolice ol Arhilration and the
Statement of Cluin issued therewith on 25 March 1999 are expressiy made under Arlicle
1116, “Ihere §s no substance in this point,

21, The important poiat made 13 this 1espact by Canada is that the pleadings onght to
deline the issues hetween the pariies so s fo give the opponent adeyuale information on
the case it must meet, and (o svoid surprise al the hearing. Canada ulleges tha the
reforences to Harmac o the Statement of Claim are too vegue. Uearing in mind that this
claim is oac under NATA Articls 1116 only, it appears to the Tribunal thar the
pleadings ure such as v give natice that the Tnvestor ix claiming loss ar damage 1o its
investment in Harmae Tne by reason of the breaches of the several articles of NAFTA
specilied by Ihe Tnvestor, that Joss having arisen {or the reusons stated in paragraph 103,
It docs not anpear to the ‘Lribupal that this pleading is so exiguously stated i the
Statement of Claim that it should be excluded upon that badls.

22. The Tribunal vecordingly refuses Cunada’s molion fo strike purugraphs 34 and 103 of
thie Statsment of Claim at this stage,

Page 05
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23. Canada in {ts letter dated Janaary 28, 2000 sought leave, in the event that the Tdbunat
rejected its matlan, to emend its Statemeat of Defence to includc a responsa. That leave

{s pranted, to the effect thal Cansda may make such e amendmeat within 14 duys of this
ceclsion being communicated to 1is couneel.

Ade :

Ths Hozournble Lord Dervalrd, Pmﬁding(&rﬁtmmr

Dated; Februwy 24,2000



IN THE MATTER OF AN ARBITRATION

UNDER CHAPTER ELEVEN OF THE
NORTH AMERICAN FREE TRADE AGREEMENT

BETWEEN

POPE & TALBOT INC
and

THE GOVERNMENT OF CANADA

AWARD CONCERNING
THE MOTION BY GOVERNMENT OF CANADA RESPECTING THE
CLAIM BASED UPON IMPOSITION OF THE “SUPER FEE”

BY

ARBITRAL TRIBUNAL

The Hon Lord Dervaird
(Presiding Arbitrator)

The Hon Benjamin J Greenberg Q.C.

Mr Murray J Belman



In a motion dated July 13, 2000, the Government of Canada asked the Tribunal
to decline to address the issue raised by the Investor concerning implementation
of the so-called “super fee.” For the reasons described below, the Tribunal denies

that motion.

BACKGROUND

The background and procedural history of this arbitration are set out at length
in the Tribunal’s Interim Award dated June 26, 2000. Briefly, the matters in
dispute arise out of Canada’s implementation of the April 1996 Softwood
Lumber Agreement with the United States (the “SLA”}). The arbitation
proceedings began on December 24, 1998, when the Investor served upon
Canada a notice of intent to submit a claim to arbitration under Article 1119 of
NAFTA. The Claim was submitted on March 25, 1999, and Canada submitted
its Defence on October 8, 1999. As it stands today (after amendment by the
Investor and rulings by the Tribunal), the Claim involves alleged violations of
two provisions of NAFTA, Articles 1102 (national treatment) and 1105

(rinimum standards of treatment).

Effective June 1, 1998, the Government of British Columbia introduced a
rcduction in stumpage fees charged to harvesters of timber from Crown lands in
that province. That measure triggered an arbitration between the United States
and Canada which, on August 26, 1999, resulted in a bilateral agreement
amending the SLA to create a “super fee” to be applied to exports to the United

States of softwood lumber first manufactured in British Columbia. For the

1



remainder of year 4 of the SLA after the registration of SOR/99-419 on October
21, 1999, the super fee on those exports was implemented by repricing
90,000,000 board feet previously assessed at the lower fee base (“LFB”} to the
higher, upper fee base {“UFB"). In addition, after the registration, the fee
applicable to UFB exports over 110,000,000 board feet (including the repriced
former LFB exports) was increascd to US$146.25 per thousand board fect.

Canada also announced sirnilar (but not identical) increases for year 5 of the

SLA.'

The first reference to the super fee in the pleadings and briefs occurred in
paragraph 89 of the Investor's Memorial (Initial Phase), submitted on January
28, 2000. The Investor contended that the measure discriminated between
investors and investments in British Columbia and those in other provinces,
thereby providing further evidence of Canada’s alleged breach of national
treatment obligations under Article 1102 of NAFTA. Canada’s Counter
Mermorial submitted on March 29, 2000 argued that the Tribunal should not

address the super fee issue, since it was not pleaded in the Statement of Claim,
but that, in any event, the super fee was justifiable because of circumstances

prevailing in British Columbia that differed from those existing in other

provinces and, presumnably, not viclative of Article 1102.

These provisions were set out in Notice to Exporters, 120, September 3, 1599.



5. The Tribunal did not address the super fec in 1ts Interim Award dated June 26,
2000. However, in its appendix to the Award, it requested documents and
information regarding the super fee. In seeking clarification of those requests,
Canada asserted on July 10, 2000 that the super fee issue is not properly before
the Tribunal. In its Procedural Order No. 9, the Tribunal required the parties to
submit statermnents of their position on that question. Canada made its
submission on July 13, 2000 aud the Investor on July 20, 2000. The Tribunal
also received statements concerning the issue by the governments of Mexico and

the United States, as well as comments thereon by Canada and the Investor.

CONTENTIONS OF THE PARTIES

|

Position of Canada

6. Canada argues that it would be inappropriate under NAFTA and the
UNCITRAL arbitration rules to allow an investor to enlarge and alter the scope
of its dispute without amending its original claim, particularly after a responsive
pleading has been filed. Canada notes that the UNCITRAL rules require the
parties to state their positions clearly in their statements of claim and defence,
and, hence, to narrow the issues to be arbitrated; it asserts that the scope of the
arbitration is limited by the facts and issues as set out in the investor’s claim.
UNCITRAL Rules 18 and 19. Canada also points out that the UNCITRAL

rules permit a tribunal to disallow an amendment to a claim “having regard to



the delay in making it or prejudice to the other party or any other

circumstances.” UNCITRAL Rule 20.

Canada notes that the March, 1999 Statement of Claim was confined to
measures then in existence. Since the regulations implementing the super fee
are thus new and distinct measures from those pleaded in the Claim, they
cannot be found to be a part of that Claim. Bccausc the super fee arises out of a
distinct set of facts from those set out in the Claim, Canada argues thart its

implementation cannot properly be characterized as a “continuing breach.”

Canada also suggests that the Investor has failed to take ccrtain. procedural steps
necessary to make a claim regarding the super fee. It notes that the Investor has
s

never sought consultation on the issue as contemplated by NAFTA Article 1118
nor did it file notice of intent to arbitrate the super fee as required by Article
1119 or a waiver pursuant to Article _1_121. Canada contcnds that, since the
super fee did not exist when the Investor filed its Claim and the Claim has not
been amended, there is no basis for finding a constructive or retroactive waiver

concerning a measure that did not exist at the time the Investor made its

original waiver.

Canada argues that the failure of the Investor to amend its Claim (and not raise

the super fee issue until it filed its Memorial, five months after the measure in
question occurred) prejudiced Canada by denying it an opportunity to address

the issue in its Defence.
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10.

11.

As a result of these defects, Canada believes that Lhe questions posed by the
Tribunal with 1egard to the super fee are “irrelevant” to issues of national
treatment and “have no anchor i an alleged breach of Article 1105.” Canada is
concerned that the Tribunal could, therefore, find in favor of the Investor on

grounds not previously disclosed to Canada.

Canada argues that it would be inappropriate to allow the Investor to amend its
Claim at this juncture. Canada notes that the Investor had notice of the super
fee agreement for at least 2 month before Canada filed its Defence, and it should
have sought to amend or supplcmen_t its Claim at that point. Canada notes that
the Investor could also have sought to amend its Claim prior to filing its
IMcmon'al. Because the Investor did not do so, Canada argues that it was

prevented from responding adequately to the super fee issue to its prejudice.”

1

Canada also makes certzin arguments concerning the possibility of consolidation under

NAFTA Article 1126. In view of the Tribunal's ruling, these arguments are not relevant.
However, the Tribunal notes that consolidation under that NAFTA provision appears to be
directed to consolidation of cases involving different investors making similar claims, rather
than single investors making different claims:

Article 1126 addresses the possibility that more than one investor might submit to
arbitration claims arising out of the same event. It provides for the appointment * * *
of a special three-member tribunal to consider whether such multiple claims have
questions of law or fact in common * * *.

Statcment of Administrative Action submitted by the President of the United States in
transmitting the NAFTA to the Congress, H. Doc. 103-159, Vol. 1 (1993) at 596.
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12.

13.

[ ST - - e

of the Investor

For its part, the Investor asserts that the super fee represents a continuing
breach of NAFTA and that an amendment to the Claim is unnecessary. It
argues that Paragraph 15 of the Claim, which described the Export Control
Regime implementing the SLA, described various aspects of that Regime in
language applicable to the super fee. The Investor contends that the super fee is
an integral part of the Regime and is “merely a repackaging” of other clements of
the Regime with specific reference to British Columbia. The Investor alleges
that the super fce is thus not a “new measure” but an adjustment to existing

measures, which has had a more damaging effect on producers in British

‘Columbia.

The Investor also argues that it would be “unfair to permit Canada to insulate
itself from effective review by this Tribunal on the simplc basis that Canada had
re-priced or re-labeled its former UFB softwood lurnber export levy with an
amended regulation.” Allowing parties to act in this manner would permit them
effectively to avoid NAFTA Chapter 11 review by moditying challenged
measures during the course of arbitration. In this respect, the Investor contends
that it was impossible for it to anticipate Canada’s change of policy but that its
Claim plainly intended to cover any modifications having a bearing on the

issues it was raising,



14,

15.

16.

17.

The Investor also points out that if the Tribunal were to refuse to consider the
super fee issue, it would be entitled to resubmit the very same claim to another
NAFTA tribunal. It states that this course would penalize the Investor and

would be wasteful of the arbitral process.

The Investor also challenges the arguments concerning procedural requirements

raised by Canada. It points out that consultations never occurred prior to the
submission of any aspect of the Claim. The Investor argues that NAFTA does
not require that the Investor issue a new notice of intent for each and every
amendment to the measures it challenges, noting that such an interpretation
would enable parties to evadc NAFTA review by making frequent changes to
constituent elements of challenged regulations. In any event, the Investor

argues that the six-month “cooling off” period has long since elapsed.

The Investor also contends that its waiver previously submitted pursuant to
Article 1121 covers the measures at issue in the arbitration, including

subsequent amendments; therefore, there is no need for a new waiver.

The Investor also argues that an amendment to the Claim at this juncture
would not be prejudicial to Canada. [t argues that Canada has had ample
opportunity in its Counter Memorial and at the substantive hearings in
Montreal in May 2000 to address the issue before the Tribunal. The Investor
also states that it has previously provided all the documents in its possession

sought by Canada in its third request for documents. Consequently, there is no



new documentary information available (in the possession of the Investor) that
Canada is not now aware of. For these reasons, the Investor argues that if an

amendment of the Claim were required, it would be appropriate for the Tribunal

to permnit it.

Positions of the United States and Mexico

18.

Acting pursuant to Article 1128 of NAFTA, on July 24, 2000 the United States
submitted comments related to the super fee issue; although it expressly took no
position on how the interpretations it offered apply to the particular facts before
the Tribunal. Basically, the United States pointed out that international
precedent and authorities, particularly the UNCITRAL arbitration rules, are
clear that a claim properly before a NAFTA arbitral tribunal may not be
amended to include an additional or incidental claim that is outside the scope of
the NAFTA Parties’ consent to arbitration. Under NAFTA, the State Parties
consent “to the submission of a claim to arbitration in accordance with the
procedures set out in this agreement.” NAFTA Article 1122 {1). The United
States argued that that language serves to condition consent to arbitration on
the satisfaction of what it called “procedural prerequisites for submitting a claim
to arbitration,” which are “principally set forth in Section B of Chapter 11.” For
these reasons, the United States concluded that “a Chapter 11 tribunal
confronted with a new claim may not permit amendment unless that claim is

properly within the tribunal’s jurisdiction in all respects.”



19.

By letter dated July 24, 2000, the Government of Mexico subscribed to the
positions taken by the United States. Mexico added that it believed that
NAFTA Article 1119 was intended to enable the respondent Party to take
measures in response to a claim, including consultation, remedial action, etc.
Mexico pointed out that if a new claim is asserted during the course of an
arbitral procecding, the respondent Party is denied the opportunity to take those
steps. Mexico concluded by claiming that the procedural requircments in
Articles 1116 through 1122 of NAFTA are mandatory in order for “a

subsequently established tribunal to have jurisdiction.”

Responses of Canada and the Investor

20.

21.

By letter dated July 27, 2000, Canada claimed that the submissions of the
United States and Mexico “support Canada’s argument that the ‘super fee' is

outside the scope of this arbitration.”

On July 27, 2000, the Investor contested the suggestion that the super fee
constituted a “new claim” outside the jurisdiction of the Tribunal. Accordingly,
it contended that the position of the United States did not apply to the facts at
issue in this claim. The Investor also contested the suggestion that the consent
of the NAFTA Parties to arbitration pursuant to Chapter 11 goes only “to the

claim as it is expressed at the time of submission of the claim.”
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DECISION

22.  Analysis of the issues raised by the several submissions must begin with an
analysis of the Claim in this proceeding. If the super fec issue is comprehended
within the Claim as originally submitted, much of the argument concerning the
extent of the NAFTA Parties’ consent to arbitration falls by the wayside. Thus,
we start with the very first paragraph of the Claim submitted by the Investor on
March 25, 1999. That paragraph opcns with the statement: “This is a case
about the discriminatory application of a quota scheme concerning exports from

Canada.” The paragraph goes on to describe briefly the genesis of the SLA and

the Export Control Regime and concludes with the following:

The Export Control Regime is not imposed on all exports, but only on
certain exports from certain parts of Canada. The Claim in the present
casc is based on the unfair allocation of the rights to export softwood
lumber free of the export fee (or at a reduced fee rate}, in violation of
scveral provisions of tiie Investment Chapter of NAFTA. This Claim is
not about the legitimacy of the Canada-U.S. Softwood Lumber Agreement
per se, but it is about the specific and unfair manner in which Canada

chose to implement this Agreement.

23.  The Claim then proceeded to discuss at some length how the various types of

quotas were allocated during the first years of the agreement and the effects of



24.

25,

those allocations on the Investor. Claim 1% 46-68. That discussion analyzed

how the regime changed over the first three years of the SLA.

Based on any fair reading of the Claim, it is patent that the Investor was
challenging the implementation of the SLA as it affected its rights under

Chapter 11 of NAFTA and that, as the Regime changed from year to year, those

effects might also change. In other words, the Claim asked the Tribunal to
consider the Regime not as a static program, but as it evolved over the years.
Canada’s Counter Memorial followed the very same approach, analyzing at
some length the various changes in the program over its life. Counter
Memorial, 11 71-105. Indeed, the circumstances surrounding the
implementation of the super fee are sct out in Canada’s historical account as

another development in the evolution of the program in year 4 of thc SLA.

For these reasons, the Tribunal concludes that the Investor's contentions
regarding the super fee are not a “new” claim, but relate instead to a new
element that has recently been grafted onto the overall Regime. In this respect,
the super fee is akin to the various changes in allocation methodology, use of
discretionary quotas, and the like, that have marked the Regime since its
inception. The fact that the super fee arose from a request by the United States
for arbitration under the SLA is not relevant; an investor’s rights under NAFTA
do not depend on the motivations behind the measures it challenges. Nor is it

relevant that the super fee arbitration resulted in an amendment to the SLA; as

11



26.

with the rest of its claim, the Investor challenges the implementation of the

SLA, in this instance as it has been amended.

The Tribunal’s conclusion makes issues raised by the United States and Mexico
irzelevant to this case. Even if the Tribunal were to concur with the United
States that Article 1122 (1) conditions consent to arbitration on the satisfaction
of each of the procedures set out in Articles 1116-1122, the Tribunal has
concluded in its previous rulings that those requirements have been satisfied. In
any case, as rulings by this Tribunal and the Ethyl Tribunal have found, strict
adherence to the letter of those NAFTA articles is not necessarily a precondition
to arbitrability, but must be analyzed within the context of the objective of
NAFTA in establishing investment dispute arbitration in the first place.’> That
obiective, found in Article 1115, is to provide a mechanism for the settlement of

investment disputes that assures “due process” before an impartial tribunal.

3

Sec, e.g., this Tribunal’s ruling dated February 24, 2000 (thc Harmac Ruling) wherein

we stated:

[T)he investor’s failure to execute an Article 1121(1){b) waiver could not prejudice the
disputing Party; that failure could only work to the investor's disadvantage. Viewed in
this light, the Tribunal believes that there would be no good reason to make the
execution of the investor's waiver a precondition of a valid claim for arbitration.

The Ethyl Tribunal made a similar deterinination:

The Tribunal has little trouble deciding that Claimant’s unexpected delay in complying
with Article 1121 is not of significance for jurisdiction in this case. While Article
1121’s title characterizes its requirements as “Conditions Precedent,” it does not say to
what they are precedent. Canada's contention that they are a precondition to
jurisdiction, as opposed to a prerequisite to admissibility, is not borne out by the text of
Article 1121 * " =,

Ethyl Corp. v. Canada, Award on Jurisdiction {June 24, 1998), 28 ILM 708 at 1 91.

12



27.

28.

Lading that process with a long list of mandatory preconditions, applicable

without consideration of their context, would defeat that objective, particularly if

employed with draconian zeal.*

The Tribunal also notes that contrary to the suggestion made by Canada,
neither the United States nor Mexico argued that the super fee is outside the
scope of this arbitration. Indeed, the submission of the United States was at
pains to make clear that it was taking no position on how its legal argument
applied to the facts of this case. As noted above, since there is no “new claim,”

the legal arguments of the United States and Mcxico are not pertinent to the

super fee issue.

4

Since the Tribunal finds that the super fee is not a new claim and consequently
no amendment of the Claim is required, the contentions of Canada regarding
serious prejudice are not strictly relevant. Nonetheless, the Tribunal would
have been sympathetic to a request for an extension of time to remedy real
prejudice. However, the Tribunal notes that the issue has been on the table
since January, 2000, when the Memorial was filed, that Canada delivered a
substantial response in its own Counter Memorial, that Canada has long since
received all of the Investor’s documents relating to the issuc, and that it still has

almost two and one-half months to work on its Counter Memorial concerning

q

It must be zemembered in considering the positions taken by the State Parties, that if

their arguments prevailed, it would still be open to the Investor to institute a new claim to be
handled by a new tribunal. It is difficult to see how the aims of Article 1115 would be
furthered by resort to this duplication of effort.

13



the current phase of this Arbitration, which presumably will address the issue of
e super fee under Amticles 1102 and 1105." Under these circumstances, the

Tribunal does noe belicve thac Canada has demonstated seyious prejudice.

Por the foreguing reasons, the Iribanal refuses the relief requested by Canada,

ﬂ»ﬂw"f

The Honowrable Lord Dervaird, P)esidmg Arbitrator

Y e

The ulable Benjamin J. Greenberg, 34: Arbluator

29.

Murray J. Belman, Arh!

Dated: fﬂ(‘ujust ‘(’QOOO

! Poz Wae avoidancs of doube, gotwithstanding paragraph 9 of Prouedursi Order © dated
July 11, 2000, Canzda wili, in fts Councer Mcmorial, be entided &1 sddress the application of

Acdcle [ 102 10 the super Foe lorespecuve of whether the lavestor makes s¥y comments undar
paragraph 7 of thar Order, and the Investor will be entided to sddreas the fesuc in his
Supplamentel Memorial 3¢ provided in paragraph 1} of chat Ordey.
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