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21 November 2011 

The Han Robert McClelland MP 
Attorney-General for Australia 
c/- Australian Government Solicitor 
Lionel Murphy Building 
50 Blackall Street 
BARTON ACT 2600 
Fax: +61 2 6253 7333 

By fax and courier 
Simon Daley 
Chief Solicitor, Dispute Resolution 
Australian Government Solicitor 
Level 42 
MLC Centre 
19 Martin Place 
SYDNEY NSW 2000 
Fax: +61 2 9581 7778 
Email: simon.daley@ags.gov.au 

BY'email , fax and courier 

Dear Attorney-General and Mr Daley, 

Notice of Arbitration 
Australia I Hong Kong Agreement for the Promotion and 
Protection of Investments 

Investor: Philip Morris Asia Limited 

Aliens Arthu r Robinson 

IOff JiII'd j()@ Hovse 

I Connilughl Place 
Cen tral 

Hong KOIIg 

T +852 2840 12'02 . 13 
F +-852 2840 0686 II • 
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We refer to Philip Morris Asia limited's written notice of claim dated 22 June 2011 . 

Pursuant to Article 10 of the Agreement between the Government of Hong Kong and the 

Government of Australia for the Promotion and Protection of Investments, and Article 3 of the 

UNCITRAL Arbitratton Rules 2010, enclosed by way of service is a notice of arbitration dated 21 

November 201 1. 
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IN THE MATTER 

AND 

IN THE MATTER 

BETWEEN 

AND 

of the agreement -between the Government of Hong Kong and the 

Government of ,lI,ustralia for the p"OrPolion and protecllon of inves!menls 

of -arbitration under the Arbitration Rules of the United Nations Commission on 

Ir1ternational Trade Law 2010 

PHILIP MORRIS ASIA LIMITED 

THE COMMONWEALTH OF AUSTRALIA 

NOTICE OF ARBITRATION 

21 November 2011 



1, INTRODUCTION 

1,1 This document is a Notice of Arbltrat,on ("Notice") pursuant to Article 10 of 1he Agreemenl 

betw~en the Government of Hong Kong anc the Government of Auslraha for the Promotion 

and Protec~;011 of Investments (the "Blr) and Article :3 of the Arbitration Rules of the United 

Nations Commission on Inter'lational Trade law 2010 (the "UNCITRAL Arbitration Rules") 

concerning claims mBde by Philip Morris Asia limited ("PM AsJa") {a Hong Kong domiciled 

limited liability company) against the Commonwealth of Australia (" Australia"). 

12 PM Asia's claims arise from 1he enactment and enforcement of the Tobacco Plain Packaging 

Act 2011 (CIII) rTPP Act') aro its effect 00 investments in Australia owned or controlled by 

PM Asi::t These clzums were summarised in a Notice of Claim dated 22 June 2011, which PM 

Asia served on Aus1ralla on 27 June 2011 (attachec to this Notice as Schedule '\} 

1.3 PM Asia owns 100"/" of the shares of Philip Morns (Austra!(a) Limited ("PM Australia"), which 

owns 100% of 1M shares of Philip Morris Limited {"PML"). PM Asia and its wholly owned 

subsidiaries in Australia (together "Philip Morris") manufacture. import, markel and diWibute 

for sale tobacco produCls, princIpally cigarettes. PML has righ:s witr respect to certain 

intellectual property in Australia, including registered and unregisterec trade marks; copyright 

works: registered and unregistered designs; and overall get up of the product packaging 

("inteJiectual property") Use of that intellectual property on and In reialion to Philip Morris' 

tobacco products ar.d packagi'lg has generated substantial and valuable goodwill. 

1 4 1ntellectual property is tM core of Philip Morris' entire business because it underpins Philip 

MOrriS' branded producls. Phillp Morris' business !n Australia (and elsewhere) is huilt on the 

recognition of its brands ano the consequent C'A)rnmercial advantage that recognition brll)gs, 

such 8S dC'lot!(l9 the origin of lts products, differentiatil)g between its own products, and 

dif ferenl1aling its products from those of its competitors and from illicit products, 8rards such 

as Marlboro, Longbe8ch and Petsr Jackson have reached iconic status among consumer 

brands, 

1.5 As detailed beh)\"l, Australia's ;Jlain packaging h?glslatlon virtually eliminates PhWp Marris' 

bra'ided business by exproptiat:ng its valuable intellectual property, The pfain packagmg 

legiSlation bars the use of intellectual property on tobacco products and packaging, 

transforrr.i'1g PML from a manufacturer of branded products to a rna(lufactJrer of 

cQr"Imodilized products wIlr the consequential effect of subslan!lal!y diminishing tM value of 

PM Asia's irvestments in Australia - in circ'Jmstances where piain packaging will undermlne 

rather than support the purported public nca.lth rationafe of the legislation, 



1_6 Th'ough plain packaging legislation. Australia violates !he BIT by (;) substantially depriving 

Philip Moms of the real value of its investments in Australia; (ii) trealing PM Asia's investments 

unfairly and inequitably; (ill) unreasonably impairing the full U$O and 6njoymen1 of the 

inves!ments; (iv) failing to provide ful! protection and seCUrity for the invcstmer.ts; and (v) 

breaching its obllgatlons under olher internaiiomf· agreements. 

1.7 For these reasons, PM ASia gives nolice of reference Of its claims to arbitnatloli putSuant to tr"€: 

dispute resolution provisions of the BIT. PM Asia seeks orderS from the arbitral hbUMJ 

requiring Australia to (i} take approprla~e sleps to suspend enlorcement of plain packaging 

!egislation and 10 wmpensate PM Asia for loss suffered through compliance with plain 

packaghg legislation: or (ii) compensate PM Asia for loss suffered as a result of Ine 

enactment aM continued application of ~ain packaging legislation. 

2, PARTIES AND COUNSEL 

2,1 PM Asia was incorporated under the Hong Kong Companies Ordinance on 8 Noverrber 1994 

ano has ils registered office at Leve! 28, Three Pacific P!ac€, 1 Queen's Road East, Hong 

Kong. 

22 PM AsIa has taken all necessary [nlemal actions to aut~orise the preparation ano service of 

this Notice, PM Asia is represerited by solicitors and counsei as follows: 

Solicitors; 

p,tlens AIth(J( Robinson 

1i)iF Jardine House 

1 Connaugh! Place 

Central Hong Kong 

Pe,: Simon McConnell, Partner 

Tel: + 852 2840 ,202 

Fax: + 852 28400686 

Err,ail: simon.lTIcconne!J@aar.com au 

Counsel: 

Joe Smouha QC 

Essex Court Charlb:ers 

24 Lincoln's Inn F'elds 

Londoll WC2A 3EG 

United Kingdom 

T $;1' +44 2078138000 

Fax' +44 20 7813 8080 

ErnaiL jsmouha@essexcourt net 



Counsel: 

David A R Wifliams QC 

BankSlde Chambers 

Level 22, Lumley Centre 

88 Shortland Street 

Aud;!and 1140 

New Zealand 

Tel: +64 9 367 6896 

Fox' +6493676895 

EmaH: david.wHl!ams@darwitiiams.coflZ 

Counsel: 

Simon W B Foote 

Bank-side Ch3mbers 

Level 22, Lumley Centre 

88 Short!and Sireet 

Auckland 1140 

New Zealand 

Tel: +6493078784 

Fax: 1'64 9 367 6895 

Erne!!: swb"@simonfoote,co.nz 

2,3 Australia is represented by the Australian Government Solicitor. Australia's address on which 

this Notice has been served is 

Australian Govetnmenl Solicitor 

Level 42, MLC Centre 

19 Martin Place 

Sydney, NSW, 2000 

Australia 

Per: Simon Daley, Chief SoilCltOr Dispute Resolution 

Tel: +61295817490 

Fax: +61 29581 7732 

3. ARBITRATION AGREEMENT AND DEMAND FOR ARBITRATION 

3.1 The SIT \t'iilS signed by Hong Kong and Australia on 15 September 1993 and the BIT remains 

in farce, 

32 Article 10 of the BIT provides; 

"A dispute betwee.'1 an 'Investor of Of'of.l Contracting Party ar-d the other Contracting Party 

conceming an !!westmon! of the forrtl0( in the Brea of the latter which has not been settied 

amicably, shell, after a periaO of three months frem written notifica11on of the claim, be 

submitted to such proceduffls for setlle.ment as may be agreed !)er.v(.-"Cn the parties to this 

dispute, If no such pr;:x.odures have !)e€h agreed within that three month period, the parties to 

lhe dispute shall be bound ta submit it to arbitration under the Arbitration Rules of the United 

Natlons c..,mmis$ion on International Trade Law as then in force, The Arbitration Tribunal s'lafl 

have power to award inieres'i" The parties may agree in writing to Modify those R\JIB~L" 



3.3 Accordingly, by the tertns of Article 10, Australia expresses in advance its generic and 

: .. mHaleral offer to submit disputes concerning investments in i~s territory by Hong Kong 

investors to arbitration pursuant to the UNCITRAL Arbitration Rules 

3.4 PM Asia gave written nolrfication of t:-le claim to Austraiia in the Notice of Claim on 27 June 

2011. 

3_5 PM Asia engaged with Australia with a vie".' to reaching an a"f.cabJe settlemenl or agreeing on 

procedures for settlement of the claIm. A meeting bet-Neen represenlatlves of Ptv1 Asia and 

Australia took placefo( this purpose on 12 September 2011 at Canberra, ACT, Australia. 

However, the claim has not been settled. Australia proceeded to enact plain packaging 

leg!slatlon. Cer:ain procedural matters were agreed as recorded at paragraph 9.1 of this 

Notice, 

3.6 More ihan three mOnths have passed since service of tM Notice of Claim. Pursuant to Article 

10 of the BlT, the parties are bound 10 submit the disp.Jle to arbitration uMer the UNCITRAl 

Arbitration Rules 2010 

37 PM Asia hereby gives notice that the d!:spute that has arisen between it and Australia in 

connect;on with PM Asi;a's investments under the BlT, as summarised above ard more 

particularly sel out below in ~his Notice of Arb!tration, be referred to arbitration pursuan1 to 

Ar1ic!e 10 of the BIT and the UNC1TRAL Artntration Rules. ThIs Notice of Arbitration corr;plies 

with and is served ,n relIance en Article 3 of the UNCITRAL Arbitration Ru'es. 

4. FACTUAL BACKGROUND 

Philip Morris' brands in Australia 

4_1 PM ASia is a limited liabmty company domiciled in Hong Kong SpeCial Administrative Region. 

As noted above, PM Asia owns 100°/" of the snares of PM Australia, a company lflcorpotated 

in Victor:a, Australia on 17 Marcl) '1954. PM Australia is a holding company which owns 100% 

of the shares of PML, a company lncorpora;ed in Victoria, Australia ot) 24 May 1967 

4_2 PML is a lradit)9 company engaged;n the manufactvre, importlng_ Marketing and distribu1ion 

'or sale of tobacco products wittlin Australia and for export to New Zealand and the Pacific 

isiands, Those tobacco prOducts are principally f:3ctory 'Tlade cigarettes, with other produc;s 

including roU yOllr own lobaCCO and, more recently, cigars, 

4.3 PML's tobacco products are sold in eigbt prinCipal ~brand famil;es" {togetr;er the "Brands"}" 

(is) Marlboro; 



(0) Longbeach; 

(e) Peter Jackson: 

(d) Alpine; 

Ie) ChOice, 

(f) GT; 

Ig) Bond Street; and 

(h) Wee Wiflem, 

4,4 There afe a number of product lines in each bra'ld family. For example. Mariboro Gurrently 

has 11 product Hncs. P(')fer Jackson has 16 product lines. Longbesch has 24 prOQUel hnes 

4.5 In respect of each of these brands, PML currently has, whether as owner or iicensee, rights to 

use certain intellectual property on and ;(1 relation to tobacco products .;loci packaging' 

(<.il Pursuant to a licence agreement, PMl is licensed to use registerex.! trade marks ant! 

other Industrial and ioleliectual property rights (including unregistered trade marks, 

copyright, patents, know-how, confidential information, trade secrets and designs) 

owned by Phi!ip Morris Products SA in respect of the Choice, Wee Wilfem and GT 

brands 

(0) P,Jfsuant to a licence agreemc(lt, PML is licensed to use registered Irade marks and 

olher industrial and intel!ect<.;al property rights (including unregistered trade marks, 

copyright, patents, know-how, confidenfial i:lformaIJon, trade secrets arid designs) 

owned by Phinp Morris Brands Sari in respect of the Alpine, Longbeoch Bond Stroef 

and Met/born brands, 

(c) PML IS the owner ard exdus'Ve user in Australia of regiStered trade marks and other 

industrial and Intel!ectua; property rights in respect of the Peter Jackson brand, 

4,6 PMl has generated substantial goodwill from the \,se of the intellectual property on or in 

relal10n 10 Philip ~Jlorris' tobacco products and packaging ("goodwUr), That inteheclua! 

property underpins Philip Morris' entjre o'3nd portfolio and is at the core of PM Asia's 

investments in Australia 

Plain packaging and related legislation 

4 7 The TPP Act was introduced to AU$lral:a's Foderal Parliamen! on 6 July 2011, was passed by 

the House of Representatives on 24 August 2011, by the Senate wilh p>oposod 



amendments on 10 November 2011, and again by the HOtls$ Of Represefltahves on 21 

November 2011 

48 The TPP Act is slated to come into force together with the 3ssocfat.ed Trade Marks 

Amendment (Tobacco Plain Peckeging) Act 2011 (elh) eTMA Act"}" Australia also proposes 

to promulgate the followlIig regulations under the TPP Act 

(a) Tobacco Plain Packagif1g Regulations reiating to cigarettes; 1 

{b} Tobacco Plain Packaging Regulations relating to non-cigarel:te tobaccO products,':! 

(together, "TPP Regulations"). 

In this Notice. the TPP Act, TMt'\ Act and TPP Regulations shall be collectively reierted to as 

"pialn packaging legislation" 

4,9 In addi~\on to plain packaging legislation, the manufacture, marketng and sate of tobacco 

products in Australia arc subject to extensive regulation at the CornmonwBallh, Slate and 

Terntory levelS; mosl pertlnen1!y, Ihe Tobf:JCI~o Advertising PrOhibition Act 1992 \"1 AP Act"). 

4.10 The practcal effect of the TAP Act is that tobacco product packaging is the prinCipal remaini(lg 

means by which PML COuld use the intellectual property to denote the origin of PML's tobacco 

products to differentlale bel\Neen its own croducts, and to differentiate its products from 

comr;elitors' products and illicit products. 

4,11 Regulations made under section 65D of ihe Trade Practices Act 1974 (Cth)3 have required 

since 1 March 2006 that cigarette packaging bear prescribed Qfaphic and text health wamings 

cover:ng 90°/(1 of the back and 30% of the front of the pacKage, A new regulallon will mcn3ase 

the size of :1103 graphic heallh wartHngs on the front of cigarette packaging from 30%, to 75"% 

C'GHW ReguJatlon'}4 The GHW regulation itself is tantamount to plain packaging. 

4,12 As its name makes clear, the purpose of plam packaging legislatiot) IS to eJiff\lnale branding. 

Plain pack<1ging legislation appties to aU tobacco products and packaging of tobacco p"odLicts. 

It prescribes every aspect of the appearance, size and shape of tobacco packaging, and in 

...... _ ... _-
, See Draft TobacQC Plain Ps<;kag;ng Re{fvl&I!OM 2011 pvl):l$hed on 22 Sept"mbOf 2011. 

1 See Department vi Health nLo Ageing Consultation Paper' Tobacco Plam Pru:kaging P'Dpsed Approach 10 nOl)-cgZletlo 

tcb"cco proouc:s~ ctatoo ;;0 September 201 ~. 

:l If' 2010 II1C Tta~ PracifCl!:$ Acl1974 (Ch'>l was replaced by lhe ComOOfi/wll and Cor,so;mer Act lOW (Cth) and :h€- Aus!ro!ian 
Consumer Lew The reg:JlatOI1S deSOlbect herE remnin In fcree . 

• The Hon Nicola Ro~_cn TPP fhd Second Reaol'lg Speecn p 4; DIBil C¢mpelltion 3110 Consumer (r obacco) .nformation 

$liw,darQ 20 j" (i particdar Part 9 ()"',$,cn <1 pt!bMhod '14 Nov6€nl;ler 2011, 



particular prohibits the use of trade marks, symbo!$, graphics or images on or in relation to 

tobacco prooucts and packaging o1her than the brand, business or company name and Varia'll 

name5 
j(j slandard font and size in certain positions on 1obacco packagi'lg6 Plain packaging 

legislation also prescribeS tM appearance of cigarette StiCks, manda!mg a specifjC co\our of 

the wrapping paper and tip, and precluding the use of brand and variant names on ilidivldual 

cigare~te s1icks.' 

<1.1-3 Compliance wlih plam packl3ging legislation's provisIons concerning civil pena',ties and 

crimina! offences for importing. packaging ano manutacturing non~compli.ant products at'1d 

packaging is required from 1 October 2012, while compliance with those provisions 

concerning penalties ard offences related 10 selling afld purchasing non-compEant products IS 

required from 1 December 2012.3 

5, PM ASIA IS A HONG KONG INVESTOR WITH QUALIFIED INVESTMENTS IN AUSTRALIA 

PM Asia is an "investor" 

5.1 Article 1 (f) of the BIT defines "investors" in respect of Hong Kong as, inter aiia, "companies as 

defined in [Atticfe 1 (b)W}''' 

5.2 Article 1 (b)(i) defines "companies" in respect of Hong Kong as, inter afia: 

coroorations incorporated or constituted or otherwise ouly organised under the law 

in force in Its area, r-eg:ardless of whether or nollhe entities referred to in this 

subparagraph are organised for pecuniary gain, priv:ately or otherwIse O'fJfled, Or 

organised with limited or unlimited liability" 

5.3 PM Asia was incorporated in Hong Kong pur.suant to the Hong Kong Companies Ordlnallce on 

8 November 1994 It therefore sati.sfies the 81rs definition or an "!nvestor", and is entitled to 

the protection of the BIT in respect of any investments it owns or controls in Australia. 

PM Asia owns qualifying "investments" in Australia 

5.4 Miele 1 (ej of the SIT defines "Investment" as ~ev$ry kind of assed. owned or controlled by!;:m 

inveslorf and expressly includes: 

.~~",-

~ As tre:v.< ,erms are defnoo In the TPP Act 

1 Trw f$feV0!'j prOvisions arQ contanu:J in Part 2, Div,s>oos 'j 3r',d 2 (SO(;\lons 1 &-26 mclus;vo) 01 the TPP Act and in :he TPP 
Requ'uLons 

f 7000= Plain Packagirg 8i1120~ t 526 and Draft iobacco Plain P<><;kaglrg qsguJations, Regs. :] " and J 3. 

~ SectIon 2, TPP Act 



(a) shares in a company and any other format parUdpation i"l a oompany - Article 1 (e)(!i); 

(b} Intellectual property rights including fights with respecllo copyright, trade marks, trade 

names, lnduslrjal designs and goodwill- Article 1{e}\lv); and 

(el licences and other rights conferred by law or under contract inciuding concessions to 

mamAactur8, usa and seU procucts ~Article 1(e)(v) 

5,5 Article 1 (e) provides thai a company shalt be regarded as cont;olHng a company or an 

investment if the company has a substantial interest :n the company or the investment 

5J} PM Asja owns or controls a number of <lssels in Al:stralia that are plain!y "Investments" for the 

purposes of the BIT (Iogether the "Investments"): 

(a) shares in PM Australia; 

(0) snaros i:'1 PML: and 

(c) the intellectual property and goodwill. 

6. GENERAL FACTORS RELEVANT TO THE BREACHES OF THE BIT 

The interference caused by plain packaging legislation Is certain and profound 

e,1 As noted, plam packaging legis!aiiCn prescribes every aspect of the appearance, size and 

shape of tobacco packaging and the appearance of cigarette slfcks, The effect of plain 

packaging legislation on PM Asi;;(;; investments ir Australia is therefore extraordinary and 

severe: 

tal PML's intellectual property and aS50c~aled goodw!U are effectively elimInated, 

fundamentally altering PML'$ business in Australia from that of a branded to a 

commoditized business; 

(b) PML's abHlty to compele with other tobacco proQuct manufact,rers is limited alrros;: 

eiltfely to differentiation on price; 

(c) lhe legitimate tobacco marKet wi!! face increasing competition from illiCit tobacco 

producis: and 

(d) the value of PM Asia's Investments in Australia will be substantially diminished. 



The rationale for plain packaging legislation is contradicted by the facts 

6,2 The objects of the TPP Act are set out in section 3 of that Act It proposes to improve public 

health and to give effect to ~certain obligations thet Australia has as a Party to the Convention 

on Tobacco Controf" by reg~lating the packaging and appearance of tobacco products. 

6 :) Plain packagi:)g eliminates branding, Withoul brands, competition will be based primarHy on 

price and, as the relative price of cfgarettes decline, consumption will H1crease. In addition, 

due to tho lack of branding, the market likely will be penetrated by ever cheaper illicit tooac;:;o 

products. Consequently, plain packaging legislalion will increase smoking prevalence -lhe 

complete OpposIte of what /\ustralia claims it wi!! do. 

6.4 Every the evidence cited by Australia fails to support the claimed public health benefits, There 

f$ no credible evidence that pIau) packaging will reduce smoking prevalence, Nor is there 

credible evidence that plain packaging will increase the effectiveness of health warnings or 

improve consumers' uncerstanding of tf-Je health effects of smoking 

6,5 ~;,lofeover) other effective and proven means of reducing smoking prevalence are availab!e to 

Avstraha which do not interfere wah PM Asia's Investments, 

PM Asia made its Investments with the legitimate expectation that Australia would 

comply with its international trade treaty obligations 

-6,$ World Trade Organisation Member States, including Australia, are subject to inte(()ational 

obligalicns under the Agreement on Trade Related Aspects of Intellectual Property Rigr.!s 

("TRIPS") (to v\lhich Auslralia has. been a party since 1 January 1995); the Agreement on 

Technical Barriers to Trade ("TBT") (to which Aus1ralia has been a party since 1 January 

1995): and the Paris Convention for the Protection of Industria! Property ("Paris 

Convention") (to wnlch Aus:ralia has been a party since 10 October 1925). Plain packaging 

iegislatio1 contravenes. Australuii's obj,gatioj"!s under these tfeaties, 

6.7 Mos1 pertinently, Article 20 of TRIPS provides tMt: 

"The use of e trademarK in rhe CO,h'$$ of trads Shaff not be l..mjuS!ifiably encumoored by specia! 

reqvirements, suc,!; 11S use with another trademark, use in fI special form or use In a marmer 

d&trimenlallo its capability to distingUish me geOds or ser."ic:os of one urKiertakHlg from those of 

oth-er undertakings. " 

6.8 PI4ihl packaging legls.lation encumbers PMl's trade marks!n an unjustifiable way in that tne 

legIslation requires use in a special form, and it 1S clearly detrimental - slgnrt'icanliy so: - to the 

capability of PML's trade marks to distinguish PML's tobacco preouels from the preducts of 

other tobacco manufacturers: a matter that goes to the heart of Ihe purpose of a trade mark. 

There is no exception or carve out in TRIPS for tobacco trade marks. 



6,9 Art!cle 2(2) of TBT prohibits technical regulations that create obstacles to international trade 

thai are more trade-restrictive than necessary \0 achieve a legWmate obJective such as public 

r,ea~lh. Plain packaging ieg:(slation ;s a technic;:!", regulation that IS not necessary 10 fulfill the 

objective of protection of public nea!1h: there is no credible eVidence that Ii will reduce smoking 

prevalence, and there is evidence suggesting that It wi!! have an adverse effect on that 

objective. Neither is pla;n packaging legislation "necessary" as less restrictive measures are 

available to Australia to reduce smoking prevalence. 

6.10 Article 1 Obis of the Paris Convention obhges Auslralia to take effective action to prevent ~unfair 

compefltion" and, inter alia, ac1 ~o prohibit "scts of such a nature as to create confusion by any 

means whafever' with the goods of a competitor. Plain pack;;ging legislation by Its very nature 

makes it cifflCvit for consumers to distinguish between different brands and thereby compels 

acts that will create confusion amounting 10 unf,£w competition, so contravening the Paris 

ConventIon, 

611 Article 7 of the Paris COliVen::ion 3'1d Arhde "5(4) of TRIPS provide fnat the nature of the 

goods or services to which a trade mark is to be applied shall not form an obstacle 10 the 

registration of a mark. Use is inextricably linxed to registration; there 1S no pu;pose to 

registration without a corresponding right to use Plain packaging legislation dictates that the 

r:ature of the good fonns an obstacle to the use of the mark, so contravening the Paris 

Convent!on arid TRIPS. Similarly, Article 6 qUinqui$$ (B) of the Pans Convention provides 

that trade marks registered in any Slates vmich are Contracting Parties to Ihe Paris 

Convention cannot be denied registration or invalidated except for one or mOre of three very 

narro\vly dofjned reasons. none ot which IS applicable in the context of tobacco trade marks. 

Again, there is no purpose to registration without a corresponding right to :Jse, and so plain 

packagilig legislation also contravenes tlW3 Artide of lhe Paris Convention 

1112 Accordingly, in all the above ifl8YS, plain packaging legislation breaches Australia's obligations 

pursuant to international traoe treaties. Neither the Framework: ConventIOn on Tobacco 

Control nor ds Guidelines mandate measures th@icontravene these fundamental international 

trade treaty obligations 

7, AUSTRALIA'S BREACHES OF THE BIT 

7.1 According to its prearnb!e, l:'1e BIT seeks, intet alia, to create favourable condilklriS for greater 

inveslment by investors oj one Cortracting Party in the area of the other and profPole 

economic cooperation by providing reciprocal protec~ion for investmerts by investors from one 

Party in the area of the other Party. Plain packaging legislation fundamenlaUy coctradicts 

tnes(! aims. 



7.2 Specifically, Aus1re!ja has breached its obligat:ons to: 

(8) refrain from depriving PM Asia of its Investments or subjecting those Investments to 

measures having effect equivalent to such deprivation, except under due process of 

law, for a public purpose related to the internal needs of the host slate, on a non­

discriminatory basis and against compensation (Article 6('.) of the BIT -

Expropriation); 

(0) provide fair anc equrtable 1reatment 10 PM Asia's InvestMents 1n Auslraha (Article 2(2) 

of the BIT· Fair and Equitable Treatment); 

(c) rerrain from Impairing by t)nreaso:!able measures the management, maintenance, 

use, enjoyment .or disposal of PM Asia's Investments in Austral1a (Article 2(2) of the 

BIT - Unreasonable Impairment}; 

(d) provide ful! protection and secu'ily for PM Asia's Inveslments in Australia (Article 2f2l 

Of the BIT - Full Protection and Security); and 

(e) observe any obligation Australia may have entered into with regard to investments of 

Hong Kong investors such as PM Asia (Article 2(2) -" "Umbrella" clause). 

Expropriation 

7.3 Plain packaging legislation IS p!ajnly equivalent to deprivation of PM ASia's Investments in 

Australia in that it substantially deprives PM Asia of the follo\o..-Ing 

{a} 7he value of its srarcs 1Ii PM Australia and consequen11y PMl, which is heavily 

dependent upon the ability to use the- intellectual property on or in relation to tobacco 

products and paCkaging Australia has effectively undermined the economic ralionale 

of the Investments and the impact of plain packaging legislation on PML is such that 

ils enterprise will be significantly impaired. 

(b) The inte!lectua! property and H,e goodwill derived from the use of that intellectual 

property, Loss of commercial use of the intellectual property substantially interferes 

With PMl's ability 10 denote the origin of its tobacco products, \0 differentiate between 

its own products, and to differentiate its products from those of its competitors and 

from il\icit products. Plain packaging legislation destroys the commercial value of the 

intelledual property and goodwill, 

7 4 Moreo..-er, plain packaging legislation: 

{a} has patently been imp!emenled in the absence of compensation; and 



{b} is not for a proven public purpose related to the inlernal needs of Australia. 

7.5 In these circumstances, plain packaging legislation amounts to an unlawful exprooriatjon. 

Even if the expropriation were in fact lavflul, Australia's aooption and implementation of plain 

packaging nevertheless requires payment of compensation to PM Asia 1n terms discussed in 

Section $ of Ihis Notice below. 

Fair and Equitable Treatment 

7.6 The otdlgatlon to accord Investments fair and eqUItable treatment pursuan1 ~o Article 2{2} of 

the B!T Involves a balancing of the investor's iegitimate and reasonatlle expectations on lhe 

one hand and the host State's legitimate regulatory itltefests on the other9 

7.7 Plain packaging legislation frustrates PM Asia's legitimate inlerests and expectattO:1S given the 

fundamental and adverse impact on the valJe and profitabiH1y of its investmer,ts in 

circumstances where plain packaging will actually underr(Hne rather than support the 

purported public health rationale of the legislation and where the :neasures violate 

mter(',ational law. As delailed above, plain packaging legislation deprives PML of the 

inteilectual property and ;Is goodwin, effectively reducing it to a manuf8cturer of an 

undifferentiated commodity and undermini'lg the economics of its business mOdel. Balanced 

against th.at is Australia·s sovereign right to regulate, but where a regulation 'las no 

demonstro~e utility to improve public health, v!olates inlernalionall.aw. and effectIve 

:alterliative measures 3fe available {aJi of which is the case here). then the Stale canrot jusljfy 

Ihe imposition of the regulation on the invesior. 

7.8 In these circufT'stances, the balar-,ce between the imerle(ence with PM Asia's rights as an 

investor and Austraha's right to regule1e is w€lghted heev~!y in ihe favour of PM Asia. The 

claimed public healtr benefits of plal.'l packaging iegislaHor, (which are contradlcted by the 

facts) are entirely disproportx:mate to its harm and accordingly not fair and eqUItable in any 

sense. 

Unreasonable Impairment 

7,9 Articie 2(2} of the B!T provides that neither Contracting Party shall in any way impair by 

unreasonable or discriminatory measures the IT'anagement. maintenance, use, enjoyment or 

disposal of mvestlYJents in lts area of inveslors of the other Contracting Party, This provision 

of the BIT restricts the host Stale's discretion to regulate 10 those measures which are 

demonstrably reasonable, 

~ Saiu./;;& InVOstments BV v C,mc!l RCpVbJJc (Pania! AwarC) \UNCITAAL. ::COe, Watts C, Fo'1ier and Behrens) fit 300. 



7,10 PM ASia's Invostmen:s, in particular the '.Jse and enjoyment of the U'iieHectual property and 

PMl's goodvvill. and the profitability. management and disposal of the shares it holds in PM 

Ausiralia and by virtue of thaI hOlding, PMl. are impaired by Ihe plain packaging legislation 

7.11 For the reasons oetailed above - the rationale for plain packaging is contradicted by the facts, 

the €xislence of effective alternatives, and violation of international law - plain packaging 

legislation is an unreasonable impairment of PM Asia's Investmenls In Australia. This is 

particularly so given the avaHabllity of alternative measures that are proven 10 (eCvce smoking 

prevalence while no! interfering w:th PM Asia's Investments. 

Full Protection and Security 

7 12 ArtICle 2(2:) also provides that the investrrents of quaiifyi'lg investors shall enjoy fuJI protection 

and secunty in the host State, 

7,13 Australia's actions in enacting plain packaslIr19 legislation have deprived PM Asia of its 

hwestments, The concept of IU!! protection and security encompasses an obligation to 

exercise due diligence to prevent damage to qualifying investments, 

?,14 The reasons detailed above - the rationale for plain packagil19 is contradicted by the facts, the 

eXIstence of effective allernatives, a~d violation of imematlona: law - evidence Australia's 

failure to conduct due diligence prior to inflicting damage on PM Asia's Investments a1 

Australia. 

"Umbrella" Clause 

7.15 Article 2{2) 0: the BIT further requires each Contracting Party to observe any obligation it may 

have entered into with (egard to investments of investors of lhe other Contracting Party. 

7.16 This obligation is broader than specVic obligations or representations made by the host Slate 

to inVe$tO(S from the other Contracting State. It also encompasses other international 

obligations binding on the host Stale !hat affect the way in whiCh property is treated in 

Aus:ralia, regardless of the nationaht, of the owners of that property, 

7,17 Here, tile relevant obHgations are those enstwined in TRIPS, the Paris COhvention and TBT, 

PM Asia as an owner 01 the Investments IS entitled io expect Aus!':aila to comply with cs 

obligations pursuant to tf)ese treaties. By adopling and implementing plain packaging 

legislation, Australia has failed to observe and abide by lhose obligations. 



8, RELIEF SOUGHT 

8 1 Plain packaging legislation has caused, and will continue to cause, significant fmandal joss to 

PM As<" 

8.2 PM A!;da seeks an order for the suspension of enforcement of plaltl packaging legislation and 

compensation for 105s as a result of enactmer,t of lhe legi.slation including: 

(a) loss of revenue and profit in the period between the date pial!"] packaging legis~alion 

came into force and the suspenskm or revocalion of plain packaging legisla1iOn; 

{b} costs incurred in complying with plain packaging legislalion while it is 10 force; and 

(c) loss of the vaiue of the inteHectual property and PML's goodwill as a result of PML's 

inability to use that 'nte!!ectuai property in the marketplace. 

$,3 In the allernative, shou:d the Tribunal decline to order suspension of enforcement or 

revocation of p!~lIn pac,<aging Jegislalion, PM Asia seeks compensatory damages for the loss 

suffered by means of damage to its lrwes1ments as a resul! of the enactment and enforcement 

of the plain packaging !eg!slatio'l in an amount to be quantified bu\ of Ihe order of billions of 

,¢'ustraJian dollars, 

84 !n add,tion, PM Asia respectfully requests the arbitral tribunal to order: 

(a) Australia 10 pay aU costs of and all costs Incurred ifl connection wilri, this arbitration; 

(b) Austra!ia to pay in'leresi as damages and at a rete \0 be established on the amount of 

the Award: and 

such other and furlher refief as Ihe arbitrators shall deem just and proper in the 

cirCLl11S!ances. 

8.5 PM Asia reserves Ihe right to ame1d or supplement the present Notice, and to request such 

additional or different "elief as may 00 appropriate incluolng conservatory, injunctive or other 

interim relief 

9 PM ASIA'S PROPOSALS CONCERNING ARBITRATION 

9,1 The parties have agreed {without prejudice 10 any arguments as to jurisdICtion or other 

pre!!minary objections thai Australia may make) that: 

(a) this arbitration shall be governe<! by Ihe UNCITRAL Arbilration Rules 2010; 



(b) the Appointing Authority under the UNCITRAL Arbitration Rules 2010 shall be the 

Secretary-General of the Permanent Court of Arbitration al The Hague; 

{c} the number of arbitrators be three; and 

(d) the language of the arbitration be English. 

9.2 In accordance with Article 3 of the UNCITRAL Arbitration Rules, PM Asia proposes that the 

seat of the arbitration be Singapore. 

9.3 PM Asia notifies Australia that in accordance with Article 9 of the UNCITRAL Arbitration Rules. 

it appoints Professor Gabrielle Kaufmann-Kohler as an arbitrator. 

Central, Hong Kong. 21 November 2011 

Philip Morris Asia limited 

i e-eLLC t 



SCHEDULE 1 

WRITTEN NOTIFICATION OF CLAIM 

by 

PHILIP MORRIS ASIA LIMITED 

10 

THE COMMONWEALTH OF AUSTRALIA 

pursuant to 

AGREEMENT BETWEEN THE GOVERNMENT OF HONG KONG AND THE GOVERNMENT OF 

AUSTRALIA FOR THE PROMOTION AND PROTECTION OF INVESTMENTS 

1. Philip Morris ASia Limited ("PM Asia") hereby gives notice of a claim (the "Claim") 

pursuant to Article 10 of the Agreement between the Government of Hong Kong and the 

Government of Australia for the Promotion and Protection of Investments ("Hong Kong­

Australia BIT'). 

2 If the Claim is not admitted, PM Asia advises, pursuant \0 Article 10, that it is willing to 

meet and confer with representatives of the Commonwealth of Australia (the 

"Governmenf or "Austral/a") with a view to negotiatlng an amicable settlement or, if an 

amicable settlement is not concluded, to endeavour to agree on procedures for settlement. 

3. If an amicable settlement has not been achieved, nor procedures for settlement agreed, 

the parties are bound to submit the dispute betw-een them to arbitration under the 

Arbitration Rules of the United Nations Commission on International Trade Law 2010. If the 

dispute is submitted to arbitration, PM Asie proposes Singapore as the seat of the 

arbitration and the place of hearing, since Singapore is the nearest neutral State with fegal 

and logistical resources appropriate to support the arbitration. PM Asia further proposes 

that the number of arbitrators be three and proposes the Permanent Court of Arbitration at 

the Hague as the appointing authority. PM Asia requests Australia to advise whether it 

agrees with these proposals jf the Claim proceeds to arbitration. 

4. Service of any correspondence may be effected through PM Asia's solicitors, AUens Arthur 

Robinson, 10/F Jardine House, 1 Connaught Place, Central, Hong Kong, per Simon 

McConnell, Partner. telephone +852 2840 1202, facsimile +852 2840 0686. email 

sim on. mcconne U@aar.com.au. 

5 PM Asia's Claim is detailed below. 



Inlroduction and -summary of Claim 

6 On 7 /e..pril 2011, lh>$ Govemmenl feh~$$ed an Exposure Draft of the Tooacco PI'Jin 

Packagin;;; 31112011 (''the TPP Biff'') together with a Co",su,lBlion Paper. The Consultation 

Paper maxes it claar that the TPP Bill. once it Is formally introduced by the Government 

end passed by Parliament will be used to introduce re.gulaliCl'$ prescMbing every as;Jec\ 01 

the appearance, si;(:e and shape of tobacco products aM packaging. in particular, 

prohibiting the use of intellectual property on Or in relation to tobacco proOvCiS and 

packaging other than 1he product brand name and line extension on trle to;;, Iront 2:1d base 

of the pack in standafd font and size {deTIned more ful!y in paragro::lh 18 below, 'plain 

pacbging (<?gis/alion"). According to the Govetf"ment, Ihe TPP Bill is to be formany 

it'!1.rOOucec in 11'$ winter $('I$$;;:m of Parliament wrih !he legislation sd,edule:;:i to be iti place 

by i January 201:t 1 

7 By separnte regulation, the site of grap;;i;: health warnings or; the front of cigarette pack:> 

is to Increase froIT" 3-:'% to 75% ("GN'W regulation", Graprnc health wamirgs are already 

mandated to cover 90% of the bacK of cigarette packs? 

S Plvl As's is an ilweslar protected by the HarIg Korg-AvstraHa BIT. PM Asia owns 100% of 

the available shares in Philip r..40rri$ (Australial Li"iteo rPM .tll..lsfn1lH~'l which owns 100% 

of the available shares in Phi!11> r\".o«I$ limIted ("PMC) 

9. PM Asia and PM Australia thrO'Jgh PML (together 'Philip Morris") manuf3c;u.e, import, 

market and dislf,bule for sale i,-. Australia and elsewhere, tobacco proa0d::;, prinCIpally 

cigarettes. ?ML has, wi1ethe' as owner or licensee~ rights to u::;e tegiste(ed at'ld 

v .... registered trade marks; C09yrign~ wor<s; registere<: and uiHegiSte,ed designs; know­

nov!; ~ade secrets; and overall get up of the j),Oduct jX:>Ckagi(l£/ rintl?flactual property") 

on and In reiation to Philip MorriS tobacco products and packaging, Phihp 1<40,(s has 

generated substarrlial goodwill from the use of the intellectual property on or l0 relation :0 

Philip ~,1or.-i5' products and packaging rgcodwfffj. 

10 PM AS'$'s investmenis : .. Avstralia -- PM Australia. PML, the in~elledual property, and 

goodw]1 - are $11 IlWe$i;ments ..... vslmHa has undertake." to ptotect by ,he Hong Kong­

Avstra!la 8T Plain packaging legls!aton and the GHW regulation contra'/cne these 

jnvest;:lI pn)tecfons, In particl,llar: 

, ConsLilahol1 Paper. 0-2_ nie Wo.,:e <;9Isla~:w $';'$$:01'1 n-t,s tld\¥$!N'i tluy Me JLly 2(' 1. 

" Trade Prowess (Conll..iff?( Pr',;{J1K:i In'Crrr';l!ion Sranr::ards; fTob$cco) ReqiMHTs 2(;(:J4 ,"em) A101her "'<Irrl,ng "1;11 
CO~(j~I,." ,0 i:I~ fe\:lirtld Ct": or',;,;: d;~ ~f ce p')n.m. of tMe J,'lUCf\. Th;; Cons"lttltiMt Paper. iJ" v.. S'31ES that ~,e GHW 

Re{i<Jlat,Cf) i$ it tt"lt'(re wllh plain pac~'tl9 ~0.9 sla1;'o"'. 



(a; Plain Pollck&Sing legislation will resuU in the exproplia,icn of PM Asia's investments 

due to the substantia! deprivation of the inteHectva! P(C~rty al'd good,",!ll, \he 

OO:1seq\1¢\1; under;nining of the economic 'a:tiono::e of li$ inllesi'llents ar,d 

substantia! destruction of the value of PM Australia and PMl. 

Plzin pacKErg!!';? legislation will effectively prOfl'plt Philip Moms trom uSing the 

inte,lec:uol property on or in relation to its tobacco ptCdvcts a"d packaging, 

Withcut 1M use of the inlelle:;:tu:;l:1 property, Philip t..~,oms· ;yoouCls will net be 

readily diStinguIShable to the consumer from t"e prcduc:s of its com::>etitors: 

consequently, competition wm be based p-rimarily on p,.,::;:e, PML w!!! be re<:uced to 

a manufacturer of an effedlvely ur'1ditferentia~ed comrrooily, an entirely different 

enterprise and business model Ie that currently pursued by PML. 

Olrect and ind,rect exprOpriahofl of investrr.ents without payment of adequate 

ccmpensatioft is cotltrary 10 ArtiCle 6 of the Hong K::>ng-Australia 81T 

(b) Plain pad;aGi::g ,e9i$181100 will not be fair and equilable. as is required by the Hong 

KCflfh4ustraiia 817, gIven the substa"tial impairment of PM Asia's irwestme"ts, the 

lad< of credible evidence that the measure Will contribute to achieveMent of the 

legislatloo's s!alec objet..i:fves. ~he availabil«y of effective a:temative rnear:s of 

reCxing smoking prevalence, and the contreventlOft of Aus':r.rdia's i'ltemajjonal 

oor9<'IoOns under the Agre&me1't 0,' Traoe Re'a100 Aspects of :nteliectual Property 

RightS ("TRiPS''). the Paris Cooven~ion for the Protection ot ;ndustria! Property 

("Paris Convention"} and u,e Agreement on Technlcal8amers to Trade ("rST). 

These contraventlo'1s :ncluce a l;mf'<'lci'o of Article 20 of TRI PS, as plain packaging 

leg~slatlCn wlll be ar, unjustlflab!e encumbrance on the use o' tooacco Irsae msrxs 

(many of wtJ1ch cannol be used at aUf, anc a breach Article 2.2 of T8T, because It 

wili be <> techrliC<l! fG9vlation ,11or6 trade restrictive than necessary 

A failure to afford fair and eq"Jitabie treatment w'U contravlOIne Article 2f21 of the 

Hong Kong-Australia BIT. 

(c) Plain packaging !o:.'9iSlation .".Illi also co.1snlvte an l.mreasonable impalfme:lt 10 :he 

in~stment$, a faihJfe to afford toll prc>';ect'Of! aoo security to the investmentS and a 

fa!ll)fe to observe ol>!igaUQns in respect of the l(Wes!:menls, all in con\r3ven\;on of 

MCie 2(2} of 1M Hong Kons-Australia BIT. 

1> As a res. .. t1 of t'lese contraventIOns, PM Asia wiH be entitled to orders :rom em arbitral 

tfioi./f1al for the cessaTIon and o;scootinuance of plain pockagj"9 Jegislatior, af\d the GHW 



reg..:iatiOfl, an;jJor an award of damages, which may potemially amount to billions of 

do Ian:, 3;';;J interest 

Plain packaging legi'Slatlofl 

12, On 7 Apn 2011, the Govemme'1t released an Exposure Oroit of the TPP Bill whic," it 

intends to Introduce to Fe6era~ Parliament dtJting the 2011 VIlnler !0fli$fotive sess:on, with 

lhe legislation to be in place by 1 January 2012. 

12 ;:"1e ipp 6111 parIT', ts the promvlgalion aM enforcement of regulations regarding tobacco 

products and packaging t!'at J 

(3; prohibit (0,- spec:ty conoitions of) the use of trade marKs, logos, bre:;cs, bU$inw$$ or 

company names, or other ident.tying mark on tobacco p4JCkag,t'lg or product;;: 

{b} P!(jhibi\ (or specify c::;ndiliQOs of) lhe use of any design of packsging or arty de$19n 

of a iobacco proo:.1ct 

(c) ot'lerwise relate to the appearance, SiZfi or shape of tobacco packaging or tobacco 

products; 

(e) relate io :he appearance of any wcn:ls, signs Of sy:nbols on tobacco packaging, 

{1) relate to the co~1ent of My information {jI'lClJeing prohibllioo of information of :3 

specified k;n.<i) to be inCluded on tObacco paCkaging; and 

(g) .elate to the materials that may be "'sed In or on tQbacco packaging. 

14. Tl~€ TPP Sill os11nes pac\(aQing of lobacco produels in a tvoao way wh:ch includes any 

co.'11ail1e( (0: which tobacco products ans: psckaged fer retail s:ale ar-d anf1hing inside, 

attached ~c Of termmg part of the packaging of tobacco products. A "tobacco product" 

m0/llrlS processed tobacco or any product thal contain.s t008ccc,4 

, Sectr:ms ',1. an;:! 94 of !Me TPP rm ~"t\:eM rmyal1'O be PIIT'r:"lgaled p",rsvllrt \0 ~"\""'111(l) go>,>;,',,'''? the use;;f 

"trade ,;uk ., Ci'c ... rr$\Mces >'A'\l';t-e tl't:' TPf" a: 'I "e&./ts Jf\ il( $c.:~'$It'(ffl Of pro;:oef'!'ll w.'J'l'n 11\e rre:;mng 11 sec;,;;.n 5~(XXX:1 
of the Ccm-:ti1$IJ"< (If!h& C%"lI'il<:'>IW~th if Autlniha beC<1lJ$$ ,\ WCJId j:reve:JllM V$-e if 1;1 rrnje mar" or lCWU-O p!'CQuci.'> 

t;y pacU9"';;t-

Pc;.;e4 



15. The Exposure: Ow1\. Of the TPP Sill wss UGCOmpanied by a r.-ons< .. itation Paper thai Je:alls 

anbcipa:ed fe9ulaFCn$ to prescribe 'the appearance, size and sha:Je of tOb$(;CO pa:::kaging 

and p,oducls as fcAfows:" 

{ill) Except as pre:scribed beklw, no trade mark. design, branding. CCIOur, logo, o.r otner 

aspect of livwy Of get-up is permitted on :obaCt>:> prooucts o.f packaging; 

(b) The brand name, line extens'<m and quantity of ciga(ooes are to appear on the top, 

iron! and base of the oa6;. The brand name is permitted lo appear '0 Lucida sans 

14 ooint fom below the healih warning on thl;? frQ~t of the pack. The line ex:ension 

2nd qUU1tlty is to sope"r below the brand name, in a bot and size yet to be 

determined; 

(c) Packages (including fulls 00 lhe inside of a cigarette pack) will be a prescribed 

shade of dBrk olive brown in 3 matt fir,IV,; 

(cj Cigarc1c packs will be rectangular ngid cardboard flip-top boxes of a prescribed 

size and shape aod with an opening cf a prescribed size, Cigare\te pacKS will 

contain mandated numberS of cigarettes bet\vsen a minimum Of 20 and maximum 

of 50; 

(el The manufacturer's deta'c{s v.~~1 appear on one s de of (tle pack, in a font, s:ze and 

POSition to be deterrfllned; and 

(I) Cigarette stcks are to be eitr.er all white, Of white wifh an imitation cot1<: filter No 

branding, other colours or design features are pemvttso, 

16. By the GHW regulation, tile siz.e 'Of gr.aphiC hearth 'Naming$. on It,e front of Cigarette packs 

is to increase from 30"1" to 75%. Graphic health warnings are already mandated to cover 

9G% of the baCk of ogarena packs.. The fleW reG\) aoon is tantamount to pla;n packaging. 

17. POwer 10 ~ake re'gu!abons pt:rsuant to the TPP 8ill (then Ad) wi!! commence on 1 Januarj 

2012. Offenoos for importirt;t paCKaging ant:! ma'1ufaduring oon-compliant products and 

packaging will come into force or. 20 May 2012 .and offences related 10 seUing and 

p'Jrchsslng ncn-ccmpliani proch:d .. viii come into force from ~ July 2012,$ 

$ Cotl$t;'UlN't"?'"4-e-, p~~e!i 11.15 

t Sa::H:m1: 
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Hl !n this \!otice of Claim, the TPP Bill and any re9\.18I1\on$ 9romulga~eo pursuant to it :ill any 

tine.
r 

including n", roOt limned to the 3nfdoslec f€idOla-tiMs 5Uml:1aJiseo above in 

psrag'aph 15, shall {)€ collectlVe!y :eferred \0. JIlS "pfaln packaging fffgisfation". 

The Hong Kong-Australia Bli 

19 The Hong Kong-Australia BIT was executed by the respcc::ive Contracting States on 

15 SeptemoBf 1993 end remains in force. According to lts preamb!e, lhe Hong Kong­

Aust~a;;a BIT seeks, inter aiia, to cre$1e favourable COf'Idit.ons for greater bvestmen( by 

inV€'stQI'$ cf one Corrtracting State in the area of t"lC ct!",er and promote econom,c 

coopc,ation by providing reci~rocal protection fo; investments by inveStors 70l1l one State 

in :he area Of the oiher Stale. 

20, PM As,a (8 Hong Kong domicile limited li<)oility compa~y) and its lnvusUnents :n Australia 

are en\itleo to the proteclioos of the Hong Kong-Australia BIT. These fcoprocal protections 

itlC'ude obligations on each GOfltracting State in ,"espec: of investors fro:n the other Stale: 

(il) fiO! to deprive \(W;;-stOfS of their investments, nor SJbject them to measures 

equivalent to de-privation (Article 0); 

(t) 10 accord inveslme-nts ,'100 refurns of Investors fair and €Quilab!e treatment 

{ArLde 2(2)): 

(c) 10 provide investments and returns of inve$lors full protection and sec;;rit'l 

(Article 2(2J): 

(d) not to impair in any way the management, maintenance, usc, enjoyment or 

dispossl of lnvB$im$lts cno returns of investors by l,!flreasooable Of diSCfiminaiory 

measures (Artid$ 2(2}); and 

(e) to observe any ob'igation it may h<Jve entered into with regard to investmet;ts of 

investors {Artic:e 2(2))_ 

21. The benefil :;/ lhese Substantive provisions is avaveble to "investors" as dBfi!'ied in 

Article 1{f} ot tl'c Hong KongwAuSlrB.Jia SIT. Relevantly, "investors" incluces corporations 

incorporaled Wo'''OSf Ih$ law of Hong Kong whO (}1Im or control investmeflts in Avslro.!ia. PM 

Asia, as i1 is now known, was incorporated ur;C0f the Hong Kong Corr,;nmies Ordinance on 

8 Nov€mber 1994 :;Ir'ld s!nce that time has 'l1Z1("e!ed ano diS'lliol,'too tobacco products In 

certa!'! countries in As:a anO proVieed m?'Wgement $$Nlces to Philip Morns' affiliates in 

--- .... ~ .... -



Asian and A .. stroiasian countries inCluding Al)straliifL Accordingly, it is entitled 10 the 

protection of tho;:. Hong Kong-Australia BI7 in respect of ?oy irwestr:'lents it O.,¥()S or COfIifQls 

n Austraile_ 

22. PM As $ ¢VI.;S 100% of the shares of PM AI,lstr;:llia, a company incorporated in V'cto;-ia, 

Australia on 17 March ~954, PM Australia is a holding compa:'ly 1./'1$\ OV/flS 1CO% of :he 

soares of PML, a oompany incorporateti in Victoria, AustralJa on 24 Msy 1957. PML 1$ a 

trading compMy that employs approximately 74C staff in A\.,strolia engaged in the 

manufaaure, marketing and dl!:r'Jibu!:icn for sale of tobacco products. 

23. PML IS the OVI(1ef' or licensee oi the Intellectual ptoperry. Tha in!ellectual prOpertj induces 

trade marks that relate to '" number of brand 'famjjje$~ • that is the core brands and line 

extensions within those brands. The prinCipal cere brands arG- ,"Aar/bora, Alpmf}, 

Longooach, Peter Jackson, Choice, and GT (together the ~8rands~). Phtlp Morris' 

business relies on the 8rands to competa with other tobacco manufacturers. PMl's use of 

the irlte-!iectuaJ property 10t the <levelopment, imprcv.smenl, manufacture and sale of 

\coocco products has gencrated svtostantiaJ gocdwill in PML. 

24 Tne Hong Kong-Australia elT encompasses a broad rarge of Investments. Article 1(e} 

prescribes relevant investments to mean "every kind of asset owned or cof!frOlJetf by 

im'estors" and, mote pa1iGularly, expressly includc$:. 

(a) shares in a company aM ;al'y other lrxm of partiCIpation in a ccmpa"\y; 

(b) intellectual property lights inc,uding rights ,vtth res::oect to copyright, ~atents, trade 

marks, lrade names, indvstfia~ designs, trade secrets, know hew {I(1Q 90odwill: and 

(c) licences and ol,,;er rights corferreC by law 0, under contract inc1udirg cQ"cessions 

to manufacture, use or sell products 

25. Accordi:lg!y, by virtue of its shareholdin9 in PM Au$lrjJiJi,t PM Asia owns andlor controls.a 

number of investments in Australia that quahfy for protection of the substantive provisions 

of L';e Hong K<:n;;!·Aus1raha B!T, sp€6fically: 

(a) shares in PM AustJalla; 

(b) shares in PM~; and 

tel ;.he inlel!ectuol property god goodwill (together, the ~/nvestments"). 

Page 7 



26. Article 10 of the Hong Kong·Austraf:a 81T ooncems settlement of dispv!e5 bebNeen an 

jr;vestOl" Of one Contracting Party (sue'": as PM ASi$) and the other Contracting Party (here., 

A!Jstrar:a), Article- 10 provides: 

A dfspvfe berNeeli an illVf.i!stOf of one Contr&ct.ln9 Pfirty and the othilr CommetinQ 
Perry COtrCf;rmng an investment of the former Ir, the area of the latter t/hich hus not 
00€r: seWed amicably, s,'?aJi, after a period of three months from wri!tan norifi(;Qtion 
Of the c!v!m, be submitted 10 such procedures fer setfJemen! as may be agreed 
befWgen the purties to the di$putt'!, if no suCh procedures have been agreed withlf! 
that lhroe month peniX!, the p.f1rties to (,"Ie d!Sp'.Ile shall be bound W submit it 10 
$rbtfntion l.Ir:der the Ar.Mratton Rules of the United A/alior:s Commission on 
interna(ional Trade LfiiVf as fPet> it! torce, The i'Jrbiln,lI trib'..l'l;;JI shaH have {XY'/"tet" Ie 
award in1eresi. The parties may agree in writing to modify those Ruj,;:$, 

27 ,.1,s stated above, this Not;ce cf Claim :s "written nolific-;ltion" of PM ASIs's Claim pursuant to 

Article 10 

Contrave-I\~ton$ of the Hong Kong-Aunralia B1T 

25 Plain packaging legislation ano Ihe GHW regulation jointly and severaFy contravene the 

svbstantive 9.oteci'lJns 11 the Hong Kong-Australia 81T in lhat they exprcp·riate the 

Irwest;nents, e.e unfair and inequitable, unreawnably impaIr Vie use of the Investmenis, 

amount ic a f$l1ufe to afford full projection and seOJrity for the In ... eslTlHttnts and contravene 

obllgatio:,s Australia has Entered mto with regard to inve-stments of investors, specifically 

international trade treaty obtgat~ns. Trlese con;raventicns derive from the ciegree to wbich 

plah packaging legislation and the GHW reg'~jation interfere with in", Investments, the lack 

of credible evidence (hat pial;) packag),-,g legislatloo wlli achtwe its stated goals. and 

violi3tior of 1m:ema1Jonal trace ~reatie$ by plain packaging legisia:iw. These factQrs are 

aoOfessed belew fcllowed by an explana:ioo of !he specific ron\raventions of the Hcng 

Kopg-Auwa!l$ erT, 

29_ V\i"ile PM Asi?o ooes not oeny Awsi",,'(i$ its sovereign rlghl to !egislate, its treat' I o!:;i'gations 

(such as pursuant \0 the Hong K-ong-Av$tr$lIa Bfi) fel~er Its discretion: 'I canno: breach !h~ 

Hong Kong-Australia BIT w,thovt CQnsequences. 

tal Genera! factors: interference with PM Asia's Investmenw, lack of cre<tible 
evidence and violation of international l,.w 

3C PI1\\P Mcrns uscs the intellectual prooerty and goodwil! to manufacture, market and 

cfstribute for sale tobacco products, pli1lt:ipatly cigarettes, In Austrai!a and elsewhere il"l 

accordance with all 8;:;plicable laws end tegu.mions. 

31 The manufacture, rr,arke"ting and sa!e of tobacco products in Australia is already subje:::: to 

extenSlve regulation at L-;e Commonwealth. Slate and Territory' levels; most pertinetltly. !he 

Tobacco Advertising Prohibition Act 1992 r TAP Act}. The practical effect of the TAP Act 



(s that tobacco packag'ng is the priocijXli remaif)ing means by which PhHip Morris con 

vtilise the inteiJectual prOpe"1y. Plair; packaging le9is~ation and the GHIlJ n:gu!ation wll!, 

jointly and seWR~lly, effectively prohibit ihe use of the intellectual property on Of in relation 

to tobacco products and packaging \\'ith the exception of the orand (tame Ii' govemmen!­

mandated font and ~ size thereby shipped of vIW;.<lly all teCOgf"iUO:;. Philip Morris' 

business in AvstrnFe wil' be severely affected as a result. 

32 The intellectual property plays a critica! part in distinguishing Philip Wtorris' products ftom 

competitors' proCuC'$ an6 inieii products, Ovef time. the USB of intellectua! property on or;r; 

re<ation to Philip Morris' products has contnbuterl to the I;;eneration of swbstantal goodwiii 

In respect c: those products. Phili9 U!OIT1S' busmess in Australie and elsewhere ;$ Dvil! on 

the recogr !ion of Its txands and me consequent commercial advan~age that recognition 

brings. PML'$ Brands have a hl$10ry spanning more than 50 years. Some of the Brands, for 

exam;>le, Marlboro and Peter JaCkson have reached IconiC stuius among consumer 

brands. Philip tJ'oOrris and lis affiliates In Australia and wO!1dwlde make every effort to 

proiect its irte!lec'(uai propeny and seedv/lfL 

33. P'ain pacKaging legiSlation (and, Jointly iind Mr\'¢'t!lly, the GHW regulation) manifestly 

deprives PML 01 the inlellectlJal proPorlY end the commercia! utility of its Brands: this is the 

cen\ral pwrposa of the legisl03lion. Irresoective of whel:hw lega: title to the ir,telleciusl 

pmperty is affectec by plain packaging lefIislsticn, PML's brandS will effectively be 

eliminated The co~mercial value of the mteHectua! ;roperty and the goo::twill generated by 

the mtel!ectIJal property is substantially destroyed. This in tum effects tM value or PM 

A\..$tralla and PML In a <devastating manneL 

34 'y\(thaut branding, PMl'$ products are "oi readily distinguishaoie to the co(r$ume. from the 

products of its competitors: consequently. competition wi!! be based primarHy on pt;ce. PML 

is. rec:Jced from a ma'1vrnctIJ[er of b'1;wded products to that of a manufactwrer of an 

effectively wndifferentiated ccfl'.modijy. Ttlis is an entirely different enlerprise and business 

model to tr,at currently pursued by PMl; the s,lierprise WiJ be slgnrncantly impaired given 

the expected loss in .. alue 0-: :he business. 

35 The sttlted purpose of plalll packaging legislation is, esssntiBI'y, to reduce smoking 

prevalence.8 rewever, there is no credible evidence thvt plai(l packaging ~H reduce 

smoking prevalence, /V<oreo-ver ihe Hkely .educt:on of price .and likely increaSe In 

.availability and relative desirabdity of cheap lmcit icbacco prod.Jcts mean the measure may 

be couoter-produetiv-e. ~e (X)f1Ijeciian bt;:>,veen plain pac-.;aging arc reduce<! smoking 



p(e>ta~ence !S spOO1latlVe at best; the GOVernment is legiSla1ing without regard to credible 

evidence, 

36. The Government has choS6(> It: p:ssue thIS course regardless of the existence of ether 

means of reducing smok:ng ;:revaience, BS the Government itself highlighted in t:>e 2009 

Natiol'al Preventative HeaHh TasXforce r€9ort9, that do not curtail the proparty rghts of 

tobacco manutactoren; Coupling plall1 packagil'l9 10 clt:er ant1~:smoking ;"it stlves does not 

remedy the fset that ('>ere 1$ a laCk of credible evidence that plain ~cka9ing will reduce 

smOki;"!g prevalence, 

37, P:ain packaging legislation contravenes Aus1:ralie's onfigelions vncier international trade 

tre<;tie<;, In part\CIJlar TRIPS (to wt<;ch Austraiia has been e pMl' since 1 JBnVal)' 1996) 

which expliCitly incorporates the minimum standards of protectlO:'l providoo for trade marks 

by the Paris COnvention (to ',vhich AusutlHa has been a party $iIiOO 10 October (925) and 

also provides further protectioos; am:! the TaT (to which !\USlr3118 l)as been:$ P&rty $'''ce 

1 January 1995)" 

38, Most pertinenUy, AJiioe 20 of 'TRIPS ;xov;des that: 

"The use of a !rademark /(1 the course of trade si')sli 1101 be unjustifiably 
encumbered by speci»/ reqUiremems, suCh 8:$ use wilh another trademark, U$e if) iJ 
special form or USB ill '" manner deJ.rimenlai to its Ci;lpabffily to dislinguish the goods 
01" ~ces of Oflll undertaking from those of other undel1akings," 

39 P!6in packaging legislation encumol?rs PML '$ lfade marKs in an I,mj:Jstinab:e wey in that the 

I~ $Jalior. requires LSB in a BpSCil;li form, 3"0 it is dearly de:rimsntsl - significantly 50 - to 

the capabjjjty of PMl's trade marKS to distinguiSh ?hilip Morns' products from \r..e products 

of othl$f tobacco manufacturers: a matter thel goes (0 the heart of the p!Jr;Joss of a trade 

malic There is M excePtion or carve out for tobacco trade marks. 

4(). AI1jc\e 2{2} of TST orohlbits technical regulations that crBete obS'.3cles to intem:>lionaJ 

trade that are more \r<IChNesttictlve !;."lan necessary 10 aChieve a legitimate objective such 

as human health. Plain packagi."glegI5Jatron is a tecr,niea< regul<ltion Mat i5 no! oecsssary 

to fwlfili the objective of pro:ecLon of human health: t':lere Is no cr¢d!ble> e'iidence that it wiH 

reduce sfnoking prevalence, and there !$ evld"mce to sUggest that ;1 may have an adverse 

effect on that objective. Neither is p'ain packa9ing legisla1ion a "neoe-s$$ry" obsiacie in the 

sense th$( other, Jess rest'ictive, meaS\.J~$ arc available to Austrslia to achieve Its pL<blic 

health ODjectives in at: e""leCliv.e manner. 



41, ArtiCle 7 of the Paris Convention and Article 15(4) of TrtlPS provide 1M! lhe 03ture Of the 

900:.1s or services to whicr, a trade marl< is te be applled shall no! forJ?1 an obstacle to the 

regl~1.wtion of a r:la:i(, P!$in packaging legislation dictates that the nature of the gOOd forms 

an obstacle :0 :he use of the mark, "usc" being a notion IMXlJicably linked to re.gistiation 

:here is no purpose :0 reglstrdtior wi\t1:Qu\ a corresponding right to use. Similarly, Article IS 

quinqui€$ (B) of the ;::>gns Con'i~-,f,O.- provides that trade marks registered it, any States 

which are. COnll.'.lcti<:9 ?$r1.iS$ 10 the Paris Convention cannot be denied registration or 

mvalidaled except for o'le or more Qf Uwze very narrovfly def:ned reasons. none of whiCh 

are app':cable in the context Of tobacco lfade ma,rks, 

42, ACCOrdingly, in 311 the above weljs, plain packaging legislat:cl'l contravenes Aust~tia'$ 

Obl;gat'Otls pursuant to irrter_1atlorwl trade treaties. Neither the Fram8'Jlork Convention on 

Tobaccc Control no" \Is Gulcelines mandate measures that COntravene Ihese fundamental 

mtemational lrade treaty o'oligations. 

43. Pla!n p.ackaging legislation trerefore severely adve-s€ly affects PM Asm's Investments and 

extinguishes the practical utility of inte!!ectual Pl'OParty rights in breach of fntemationel bade 

treaties, Tr.ere is no credible (h'ider.ce jHuStfating an)' link ce:ween ;:>Iain pacl\8ging and 

re9\.lcinS smoking prevaler,:;e:. Yet Australia unreasonably pe!'sis\.$ wi1h the introovcbon crt 
pia),., pack<lginS !aSislation. 

(b) Specific contraventions of the H<mg Kong-Australia BIT 

44 The e4'oct of p:ain packaging legislation, ane for :he same reasons the GHVV regulation, is 

plainly equivalent 10 depnvation of title to the j"tei1ectual property ar<l gooo.vilt fltbr€Over, 

the effect of plain packaging legls!ahon will be $'Jbs:antiaHy to depnve PM Asia of the 

commerooi valve cf its Investments in A<.stralia, !n all these senses, plain Psct.;3ging 

!eg;sialic0 breaChes Artie_", S of tne Hong Kong~Austraf1a BIT. Allcle 6 protects 

iovest'11ents from measures by a host State that have an effect equivale<1t \0 defJ'i1J11ion, 

except under due process of law. for a p-ublic purpose rela~ed 10 the jnlemal needs 01 the 

host Slate, on a noo.(iiscriminatory basis and againS1 compensalioF
,. While it is not yet 

Gear;f the Govemment ~viil fOllow due process in passing plain packaging leg:Sl$tion. it is 

dear IM1 there IS no cre<lible eviden~ tMt pfaln packagil'lg legislation w;lj have the 

daimed effect of en'1ancad public health (indeed there IS evidence to suggest that it Play 

have the oppoSIte affect) and no c.ornpet.salion Ms been pa:d, ;he effective 

eX1ingeishment of the intellectual property by way of legislation also r:1anifests a fuilure by 

AUstraiia to affCfd fun protection and security to PM Asia's :nvestments -as reQl.Ilred by 

Artide 2(2) of the HOf'.g '.(oflg-Austtalla BIT. 



45. Ne.ther is plain packag!ttg legiSiation (3M for the same reasons the GHW regulation) fair 

and ~uibbje as reQuired !>y Article 2(2) of ltle Hong Koog-Australia BIT Plain packaging 

legislatiot) will sev€:flUIy (;iJrta'i the commercial utility of me intellectJal property and goodwill 

and has e severe negatIVe (mpact 0 .. the value of PM Asia's Investrrents in A.ustralia. It 

codr<.lvenes Ausira1Ja's international Obligations under TRIPS, Ihe Pans Convention, and 

the T6T, There '5 00 credible S\ddence that it will redu::.e s:nokirg prevale:1ce, wi-Ha other 

measures that do affect prevae;;ce and do not severely curtail the intelle:ctval property or 

goodwill are avai!able to the Govamment. Its co"ltrtbuli:in to pubhc health is purB'y 

speculative and ~h-e:e is, in fact evidence that it 'NiH have a rsgatlVe effect \11 tilis regard. 

He promotion and irrmtneni enactment sppes" 10 be (l".otiva1ec by political ooncerns roLler 

ban ;3 genuine desire for fair and equitEble regulatior.. In S!1:Jrt. the ?enefrts cd t'-l.e 

!eg:slatlon (if any) are entirely oisproponionate ~o the harm it will cause to PM Asia's 

Inveslments; accordingly, the legislation;s not fair and equl~able in any selise. 

46. For the S3me reasons, plain packaging iegistatbn and the GHW regulatloo eech 

oonstltutes an unreasonabfe :mpaim'lBflt to the manageme1L Maintenance, use, enJoyment 

0: disposal 0: PM Asia's Investments in Australis in breach of Article 2(2) of the BIT 

';;inally, and also pursuant to Article 2(2) of the 81T, oon1ravention cf Australia's 

'r:temationa! trade vealy obligations results in a taiJvre by Austr<llia to obser.'e obligStions it 

$ote;ed i0tO With regsrd to investments of IfIvesiors in its territory. 

47. FO'the avoidance of doubt, PM Asia's Claim encompasses the GHVV regulation (Of any 

ot"'er extension of c!;rrent regulations com::em-Ing graphic health warningS} anc the TPP Bill 

and any regu!etions promulgated and e<'Jorced JnCier ft, whether pursuant to section 14, 

section l' (2) or wction 94 arlO whether in the 1erms advised in Ihe Consultation Paper or 

otherwis$. PM Asia claims that the eroslon 01 the status quo regarding the use aT its 

intellectual property on Of in relation to tobacco prooucts end peckagins as 3 result of the 

passage of the TPP Bill ir<ouding promulgation and eniorcoment of regu!a'ilo;",s (induding 

the GHW regu,atior) will seve~ely and adversely affect 11$ It\veS'trn$nls and amcu,,:{ to a 

breach or the l-.on9 Kong.Austrslia B:T. 

Loss and relief 

48. cl1sctt:lcn1 of plain packaging legislation and :he GHW rcgVIa\"on wm cause PM Aera 

signffi8Dnt financial toss, po:en'Jally amounting to bil<iOos of dollars. 

49 PM As:a requests ~hat the GO'le.!l1f'1ent cease aM disoonUrtue al~ steps !Qv.ard enacting 

plain packaging legiSlatiOn and issolr:g the GHW rsgularon. Failing this, PM Asia wii! have 

no option but 10 initiate 3rbi\.rolioo u(loer the Hong Kong.A!Jstralia BIT and $€eK orders from 



an arbitral tribunal for the cessation and discootlnuance of the plain packaging legislation 

and the GHW regulation and/or for an award of damages and interest. 

,w , 

Philip MOrris Asia limited 

Dit';e: .). 1 / t / .':H I) 
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