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We refer to Philip Morris Asia Limited's written notice of claim dated 22 June 2011.

Pursuant to Article 10 of the Agreement between the Government of Hong Kong and the
Government of Australia for the Promotion and Protection of Investments, and Aricle 3 of the
UNCITRAL Arbitration Rules 2010, enclosed by way of service is a notice of arbitration dated 21

November 2011.
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IHTRODUCTION

This document is a Notice of Arbitration (*Netice™} sursuant to Article 10 of the Agreement
betwsan the Govarnment of Hong Kong and the Government of Austrafia for the Promotion
and Protection of investments (the "8IT") and Articie 3 of the Arbilralion Rules of the United
Nations Commission on Infernational Trade Law 2010 (the "UNCITRAL Arbitration Bules™)
concerning claims made by Philip Morrls Asia Limited (“"PM Asls”) {a Hong Kang domiciled
Hrtited Hability company) sgainst the Commonwealth of Austialia ( Australia™.

ERY Asla's claims arise from the enaciment and enforcement of the Tobacos Plai Packeging
Act 2011 G TP def'y and s effect on investmenis in Auslrala owned or controlled by
Bh Asiz These clpims were sumimansed in 2 Notice of Claim dated 22 June 2011, which PM
Asiz servad on Auslralia on 27 June 2011 {aftached to this Notice as Schedule 1)

P Asla owos 100% of the shares of Philip Mamris {Australia) Limited {“PM Austrafia”), which
owns 100% of ihe shares of Philip Morsds Limitad PML™. PM Asia and #is wholly owned
subsidiaries in Australia [together “Philip Morris”) manufacture, impont, market and distribute
for sgle phacoo producis, gringipally cigareties. PML has rights with respect lo cerlain
mtelectual property in Australia, including registered and uriregistered rade muarks; copyright
works: registered ard uwegistered designs, and overall get up of the produd! packaging
{("intellectus! property™t Use of that intellactual property on and in relation to Philip Morig’
tobacon products and packaging has generated substantial and valuable goodwil,

Inteliectual property s the core of Philip Morris entire business because it underpins Phifip
Morrs branded products, Philip Moerig® business in Australia (and elsewhers) is built on the
recognition of #s brands and the conseguent cormmaercial advaniage thal recagrilion drings,
such as denoting the ongin of #s groducts, differentiating between ils own pragucts, and
differentialing s produdls from those of s competitors and from ilficlt products. Brands such
8% Mariboro, Longbeach and Petar Jackson have reached iconic sialus among fensurmer

brands,

Az detafed balow, Australia’s plain packaging legisiation virlually eliminates Philip Marris’
pranded busingss by expropriating s valuable intellectual properdy. The plain packaging
legistation Dars the use of intellectual property on iobase products and packaging,
ransforming PML from a manufacturer of branded products (0 a manufacturer of
comrnoiiiized products with the conseguential effect of substantislly diminishing tha value of
PM Asiz's investments in Australis ~ in cireumsiances where pigin peckaging witl undeming
rather thas suspart the Qurported pubiic healh rationale of the legislation,
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Through slain packaging legisiation, Australia viciates the BIT by {1} substantially depriving
Philip Morris of the resl value of its invesiments in Australia; {ii) treating PM Asgia’s investments
ynfzly and ineguitably, (i} ureeasonably impairing the full use and smovment of the
mvesiments, (v} fading ip provide full protection and security for the invastments; andg (v}
breaching Hs oiiigations under other infernationgt agreemants,

For thess reasons, PM Asia gives notics of reference of i1 Claims to arbifration pursuant (o ihe
digpute resolution provisions of the B, M Asia seeks orders from the arbitrat fibunal
raglinring Australia o () take apgropriste sleps lo suspend enforcement of plain packaging
legislation and o compansate P Asia for (oss suffered trwough gompiiance with plain
packaging legisiation: or (i) compensate PM Asls for ioss suffersd ag a rosull of the

engchmant and sontinued application of pain patkaging legisiation.

BARTIES AND COUNSEL

FM Asia was incorporated under the Hong Kong Companies Ordinances on 8 November 1884
and has is registered office at Level 28, Three Pacific Place, 1 UQueen’s Hoad Easl, Hong
Kong.

PM Asin has taken ail necessary internal actions o aunthoriss the preperation and service of

thig Motice, PM Asis iz represanted by solicllors and sounse! as fallows:

Solicitors: Counsel:

Affeng Arthr Robinson Joe Smovhe QO

10iF Jardine House Eszex Cowt Chambers
1 Connaught Place 24 Lincoln's Inn Flelds
Ceanteal Hong Kong Londan WE2ZA 3EG

Linited Kingdom
Ear: Bimon McConnell, Pariner
Tal: + 8582 2840 1202 Tel +44 20 7813 408
Fax: + BEZ 2840 0084 Fayx +44 20 7813 8080
Erail: simonmoconngii@aar.com.au Email mmouha@essexcourt net
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Counsel: Lounseal

David A R Wiltiams QC Simon W B Foofe

Bankside Chambers Bankside Chambers

Lavel 22, Lumley Centre Level 22, Lumniey Centre

88 Shortland Strast A2 Shortand Strest

Auckiand 11480 Auckland 1140

MNew Zealand MNew Lealznd

Tel: +64 9 387 BRG6 Tel +64 & 307 8784

Fax: +64 3 287 8865 Fax: B4 @ 387 6805

Emait david williams@danwiliiams conz Emait swhi@simonfoote.conz

Australin is represented Dy ihe Australian Government Solicitor, Australia’s address on which
this Notice has been served is:

Australian Government Salicitor
Lavel 42, MLC Centre

19 Martin Place

Sydney, NSW, 2000

Australia

Per: Simon Datey, Chief Sodiciior Dispule Resolution
Tel: +81 2 G8A1 7480
Fax +B81 29881 7702

ARBITRATION AGREERENT AND DEMAND FOR ARBITRATION

The BIT was signed by Hong Kong and Australiz on 18 Benlernber 1893 and the BIT remaing
in foree,

Articls 10 of the BIT provides:

“A dispuie hetween an investor of one Contracting Parly and the other Contracting Party
concarsing an mvestment of the fonmer in the sres of he latler which has not been setlisd
amicably, shall, affer a period of fhves monihs from wiitten notification of the daim, 2
submitted o such procaduras for setilement 8s may be sgresd belwean the paries to thig
dispate, H oo such procedures have Been agreed willdn that three maonth period, the parties o
thes dispule shadl be bound to submit it fo arbifration under the Acbitration Rules of Ihe United
Nations Carnmission on Intemational Trade Law as hen inforge, The Arbilrafion Tribunal shall
have power (o award {mtorest. The parlies may agree in wiiting to modify thoss Rules”
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Accordingly, by the terms of Adicle 10, Ausiralia exgresses in advance its ganaric and
uriiaieral offer o submit disputes concerning investments in s territory by Mong Kong
iwvasiorns o arbitralion pursuant o the UNCITRAL Arbitration Rulss.

PM Agig pave written noldication of the daim o Australia in the Notice of Claim on 27 Juns
2014,

Fi4 Asla engaged with Australis with a view to reaching an amicable setflement or agreeing on
procedures for selflemaent of the claim. A meeting between represeniatives of PM Asia and
Ausirglia ook place for this purpose on 12 September 2611 at Canbarra, ACT, Ausirslia.
Howaver, the olaim hay not been seilied. Ausiralia procesdad 10 enact plain packaging
legisiation. Cerain grogedurgd mallers wers agreed as recorded ot paragraph 8.1 of this
MNolice,

More than three months have passed since service of the Notice of Claim. Pursuant to Article
10 of the BIT, e parties are bound io submit the dispule 10 arbitration under the UNCITRAL
Arptiration Rules 2010,

Fi4 Asia hereby gives nobice thatl the dispute that has wisen hetween i and Ausiralia in
conneclion with PM Asiw's investments under the BIT, as summarised above ard more
ometiculay set aut below in this Notize of Arbieation, be refarred o arbitration pursuant o
Articie 10 of the BIT and the UNCITRAL Arbitration Rules. This Notice of Arbitration complies
with and is served in reliance on Article 3 of the UNCITRAL Arbitration Rules.

FACTUAL BACKGROUND

Phiiip Morris” brands in Australis

P Asiz is a Hmitad Habillly company domiciied in Hong Kong Special Adminisirative Fegion,
Az noted ahove, PM Asia owns 100% of the shares of PM Australia, a company incorptrated
in Victoria, Australia on 17 Mareh 1554, PM Auslrslinis a holding company whith owns 100%
of the shares of PML, a comparny roarporated in Victoria, Australia on 24 May 1967

FRAL s 2 radiag company engaged in the manufacions, importing, marketing and distribution
for sale of tabacro products within Australiz and for sxport o New Zealand and the Pacific
simrmds. Those tobacco products are printinsily factory made cigaraies, with gther produnis
wichuding rolt your owr tobacos and, more recently, cigars.

PML's iebacso producis sce sokd i sight pringips! “brand families” {together the "Brands™y

f2} Martborg;
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{b} Longbsaach,

(¢ Pster Jacisor
{4} Alping,

(e) {>hoice,;

it GT,

{0} Bond Shest and

in Wes Willam,

There are & number of product ings in sach brand femily. For example, Marfboro currently
has 11 product lings. Pefer Jackson has 18 product ings. Longbesch hig 24 product iines,

Inrespect of each of these brands, PAML gurrently has, whether as owngr or icensee, rights to
use cerfain intsliectual property on and in relation 1o Whaces products and packaging:

{a} Pursugnd 1o 2 licence agresment, P is loensed (o use registersd trade marks aned
ofier industrisl and intelectus! property rights (including unregisierad trade marks,
copyright, omtends, know-how, confideniial information, Irade secrets and desions)
pwnad by Philip Moris Procucts SA in respect of the ChoiCe, Wee Willam ang G7
brands.

{0y Pursiani to a licenvs agreemaent, PML is licersed to use registiered rade marks and
other industrial ard intellectyal property rights ({including unregisiersd trade marks,
copyright, patents, know-how, confidential information, rade sacrets and designs)
owned by Philip Monds Brands Sarl in respect of the Alpine, Longbeach, Bond Sirget
ard Marboro brands.,

{o} PML s the owner and exclusive user i Australia of registersd rade marks and other
industriad ard intelleciugl property rights in respect of the Pefer Jackson brand.

P has generated subsiantial gooowill from the use of the intellectual property on or in

retation o Philip Morris' tobacco oroducts and packaging ("goodwill™), That intefieciugl

property underping Philip Morris” entire brand portfolio and is 28 the core of P Asia's

imvesiments in Augiralia,

Pigin packaging and related legisiation

The TPP Act was inrodaced to Aushealia’s Fedaral Parliament on 6 July 2011, was passed by
the House of Regresentatives on 24 August 2011, by the Senaie with proposed
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araendments on 10 November 2011, ang pgain by the HMouse of Represerdaiives on 21
Movember 2011,

Thae TPP Actis siated to come into force together with the associaled Trads Marks
Amgndment (Tobacoo Plain Packaging Act 2011 (Cth) (" TMA Aty Australia also proposes
o oromulgate the following regulations under the TPP Aot

)] Tobases Plain Packaging Regulstions releting to cigarettes;”

(b} Tobaveo Plain Packaging Reguiations relating o non-cigareite tobacoo products,”
{fogether, "TRP Regulations™.

I this MNotice_ the TPP Act, TMA Al and TPP Reguistions shall be collectively referred io as
“pisin packaging legislation”.

in addition 1o plain packaging legislation, the marufactuee, markaling and sale of tobaces
prodigcls i Auskalia are subject o exdensive reguintion of the Commonwaaith, Siate and
Territory lovals) most pertnemiy, the Yoboaoo Advertising Prohibiforn Al 1982 {"TAP Aaf

The practical effect of the TAP Acl is that tobaoco product packaging is the principal remaining
masns by which PML could use the infellectusl aroperiy 1o danote the ongin of PR s obacoo
orpducis, o differentiale between it own products, and o differentiale s produdis from
sompatitors’ produsts and et producis,

Requiations made untler section B850 of the Trade FPraciices Act 1974 (Cthy have required
ginge 1 March 2008 that cigarette packaging bear prescribed graphic snd text health wamings
aevering 90% of the back and 30% of the front of the package. A new regulation will Increase
the size of the graphic health warnmgs on the front of Sigeretie packaging from 30% o 75%
{(“GHW Regutaticn”s” The GHW regulation tself is lantamaount to plain packaging.

An its name makes clear, the purpose of plain packaging leaisistion is o slimmale branding.
Flain packaging legisistion apolies 0 sl tebacce producis end packaging of tobacco producis,
i prascribes every aapad of the appearance, size and shape of tohacco packaging, and in

' Ses Dralt Tobacos Plain Packaging Regulnlions 2011 published on 22 Segtermber 2011

? Ses Dppariment of Hewlth snd Ageing Consulfation Paper “Tobeoos Plain Packaging Proposed Appresch to non-cigartie
tobsaon procedis” dated 30 Seplember 2011,

i 204 the Trade Prachces Act 1974 (0 was teplated by the Somigeiition and Congumar Ack 2G3840E0 and the Austrafian
Consumer Law. The reguiatons desoibed here rampin in force,

*The Hom Micola foxen, TRFF & Second Readng Speech, p 4; Ureft Competition and Consurer (Tohacos) information
Standard 2011, i parloular Pad 8 Dadision 4 pubiished 14 November 20141,
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particular prohibits the use of rade marks, symbols, graphics or images on or inreiation o
tobacoo products and packaging othgr harn the brand, busingss Of company name and variant
name” in standard font and size in certain positions on fobaceo packaging®  Plain packaging
lsgislation also prescribes the sppesrance of cigarslis sticks, mandaling 2 3petific colour of
the wranping paper and to, and preciuding the use of brand and variant names on individus

Clgarete sticks.

Compliance with plain packaging legisiation’s provisions concerning civil pengities and
criminal offences for importing, packaging and manufactwring non-gompliant produsts and
packaging is required from 1 October 2312, while compliance with those provisions
concerming penaliies and offences related (o selling and purchasing non-compliant products is
required from 1 December 2012°

P ASIA IS A HONG KONG INVESTOR WITH GQUALIFIED INVESTMENTS 1N AUSTRALIA
PW Asia is an “investnr”

Articie 1 of the BIT defines “investons” in respect of Hong Kong a8, idsr giia, "companies as
defined in [Article 1 (B}i"

Article T (M defines “companies" in respect of Hong Kong as, infer sl

7. corporations insorporated or constituted or otherwise duly organised under thelaw
in force in ils area, recardiess of whethar or ot the entilies referrad 16 i this
subparagraph are organised for pecuniacy gain, privaiely or othervwise ownad, ar
organised with limited or unlimiled labiliy”.

PM Asia was ingorporated in Hong Kong pursuant to the Hong Kong Companies Ordinancs of
8 MNovermber 1884 1 therefore salisfies the 81T definition of an "investor”, and is entitled o
the profecton of the BIT in respect of any rvasimenis i awns or controls in Australia.

#M Asia owns gualifying “Investrnents” in Australia

Acticle 1(e) of the 8IT vefings “investment” as "every kind of assel, owned or controlled by fan

investor]” and sxpressly inchudes:

b thase oo sre defned it he TP Agi,

* Thg reitvand provisions arg contained n Pan 2, Diwsions 1 and 2 fsections 1826 mcdusive) of the TFP Actand in the TPP
Reguiabonsy,

? robacos Piain Packaging BH 2071, 528 aad Drafl Tobacco Plain Packaging Reoulations, Regs. 37 and 3.3,

®Toction 3, TEP Act,
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{a} shares in a company and any other formal participation in a company — Arlicle ey

{bi} intellectual property rights including rights with respeat 1o copwright, rade marks, trade
narnes, industisd designs and goodwil - Article Hallivy and

{c} srences and other rights conferred by taw or under contradt including concessions 9
manyfaciure, use and sell produdts - Article 1{e)(v).

Article H{e) provides that a company shall be regarded as controlling a company or an
investmeant if the company has a substaniial inferest in he company or the investment,

P Asle owne or condeols a number of ssels in Acstralia that are plainly "investments” for the
aurposes of the BIT (ogather the “avestmenis”)

(@) shares in PM Austratia,
{d} shares in PMLU; and

{3 the intstleciual property and goodwill,

GENERAL FACTORS RELEVANT TO THE BREACHES OF THE BIT
The interferance caussd by plain packaging legisiation is certain and profound

Az noted, plain packaging legistation prescribas every aspect of the appearance, size and
shape of tobagoo packaging and the apoearance of cigarette sticks. The effect of plain
sackaging legislation on PM Asia’s invesiments iIn Ausiralia is therefore extraordinary and
severs:

{a) PRALs intellectual property and associgted goodwil sre effectively eliminated,
fundamentally altering PML's business in Australia from that of a branded 1o 6
commoditized business:

{hy Pl ahilty to compate with ofher obanes procuct manufaciurers s limited alrrost
ergirely i differentiation on price;

{c} e legitimale Whacco markst will face increasing compeltion from HicH fobacso
products; and

{dj the value of PR Aske’s Investmenis in Ausirglia will be subsiantially diminished.
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The rationate for plain packaging legisiation i contradicted by the fasts

The ohiects of the TFP Ao gre set oul in seclion 3 of that Act. it orogoses to imorove public
health and o give effect i “carfain obligations thet Ausiralin has as a Ferly o the Convention
on Tobaces Conkrof’ by reguiating the packaging and appearance of tobacco products,

Flain packaging eliminates branding. Without brands, competition will be based primarily on
orice and, as the refative price of cigareites decling, consumplion will inorease. In addition,
due to the tack of randing, the marked likeby will be panetraied by even cheaper lliclt haono
products. Conseguantly, plain packaging legisiation will increase smoking pravalence — the
compiste cpposiie of what Ausiralia claims i wil do.

Even tha svidence ciled by Ausiralia fails o suppon the claimed public health benefits. Thare
is no cradible evidence that slain packaging will reduce smoking prevalencs. Nor is there
credible evidence that plaln packaging will increass the sflectivenass of health warnings or
improve consumers undergianding of the health gffects of smoking.

Moreover, other effective and proven means of reducing smoking prevelence are available o
Augicatiz which do not interfare with PM Asis's investments,

P Asia made ite investmants with the legitimate expeciation that Australia would
somply with #s international trade {reaty obligations

Waorld Trage Organisation Member Slatas, nluding Australia, are subject &0 infernationsl
obligaions under the Agresmeant on Trade Related Aspects of Imellectust Froperty Rights
(CTRIPE™) (to which Ausiralia has been a party since 1 January 1888% the Agreement on
Technical Barrisrs 10 Trade TET {{o which Auslraliz has been a parly since 1 January
19958); and the Pariy Convantion for the Protection of industrial Property (M Paris
Convention’} (1o which Australia has been a party singe 10 Oclober 1925}, Plain packaging
lsaisiation caniravenes Australia’s abligatons under these traaties.

Fost pertinently, Adicls 20 of TRIPS provides that

“The use of ¢ rademark in the course of irade shall rol be wnjustifisbly enicumbered by special
FEGQMBNTS, SUCH 8% vse with ancther frademark, use In & specia! form OF uge 1 A mannar
deirimental (o #s capabiity o gistinguish e goods or services of one underisking from those of
cihar underiakings ™

Plair packaging legisiation encumbers PML's #rade marks in an unjustifiabie way in hetthe
legisiation requires use in a spacial form, and itis clearly detrimental - significantty sa —to the
capability of PMLU's trade marks (o distinguish PML's tobacco products from the products of
other tobacco manufaciurers: g malter that goes 10 the heart of the purpose of 3 trade mark.
There iz o exceplion of carve out in TRIPS for iohacco irads marks.
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Articie 2(2) of TBT pronibits technical reguiations tha! create obsiacies o international trade
that are mole rade-rastrictive than necessary 10 achieve a legilimate obiective such as public
heaith, Plain packaging legisiation s a technics reguiation that is not necessary to fUlfill the
otrjectve of protaction of public health: there is no gradible svidence thal i will reduce smoking
prevalenos, and there s evidencs suggesting inat i will nave an adverse sfect on that
shigctive. Neither is plain packaging legisiation “necessany” 85 less restrigtive measures are
available to Austrafia 10 reduce smoking prevalence,

Article 10bis of he Parls Convention obliges Ausiraliz o take effective action o pravent “unfalr
compebiion” and, inter alla, atlio prohibit “acfs of such a nature as 1o weale confusion by any
means whatever” with the goods of 2 competiior. Plain packaging legisiation by its vary nature
makas i Sifficult for consumers 1o distinguish betwaan different brands and thereby compels
acts that will Craais confusion amounting 1o unfair sompetition, so confravening the Paris
Convention,

Article 7 of the Farls Corvention and Anicla 18(4) of TRIPS provide that the nature of the
gonds o senvices 1o which a trade mark 1s to be applied shall not form sn obstacie o the
ragisiration of a mark. Use is nextricably linked io registration: there 18 ng purposs 1o
registratdon without 3 corresponding right o use. Plain packaging legislation dictates that the
ratyre of the good forms an obstacie to the vse of the mark, s0 contravening the Parls
Convendion and TRIPS, Similary, Article 8 guinguies (B) of the Parls Corvention provides
hat irade marks registered in any States which are Contracting Parties 16 the Paris
Convantion canngt be denied registration or invalidaied excapt for ong or more of three vary
narrowly definad reasans, nons of which is applicable In the context of tobaneo rads marks,
Agmin, here s 00 purpose (o registrabion withoul 8 corrssponding right 1o use, and 5o plsin
gackaging legisiation also contravenes his Adticls of the Paris Convention

Accordingly, in &l the sbove ways, slain packaging legislation breaches Austratia’'s obligations
pursuant io internations! rade roaties. Neither the Framework Corvaniion on Tobaeos
Controd nor Hs Guidelines mandate measures thal contravene these fundamenial internations
ragde reaty obligations.

AUSTRALIA'S BREACHES OF THE BIT

According fo s presmbls, e BIT seels, infor aliz, to create favourable conditions for greater
investment by investors of one Contracting Party in the area of the other and promols
economic poopearation by providing reciprocst gratection for investments by investors frony one
Party in ihe area ¢of the other Party. Plain packsging legislation fundamaenially contradicts
iness aims.
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Spacifically, Ausiralia has breached s obligations to:

{2}

{0}

{cl

{e}

refroin from depriving PM Asia of ds Invesimenis or subjecting those Investments o
maasures having effec! equivaient 1o such deprivation, except under due process of
taw, for 2 public purpese ralated to the intermal needs of the host siate, on a non-
disorininatory basis and against compensation (Article 811 of the BIT -
Exnrapriation]

provide fair and gquiiable freaiment io PM Asig's invaestments in Australia (Article 2(2)
of the BIT « Fair and Equitable Treatment);

refrain om Inpairing by unreasonable measures the management, mainisnance,
use, argoyment or disposal of PM Asia’s Invegtments in Australia {Adicle 2{Z) of the
BIT — Unregasonable Impalrment);

provide full protection and securily for PM Asig’s Invasimaenis in Australis {Article 3(2]
of the BIT - Full Protection and Seourity); and

abeerve any obligation Australia may have enterad into with regard 1o investments of
Hong Kong investors such ag PM Asia (Anicle 212 - "Umbrella” clause).

Exgropriation

Flain packaging legisiation & planly equivalent to deprivation of PM Asia's Investments in

Austradia in that i substantially deprives PM Asia of the Rpliowing

{a}

{b}

The value of 1S shares in PM Australia and consequently PV, which 8 heavily
dependent upon e ability to use the intellactual property on or in relation 1 lobacco
produdts ang packaging, Australia has effectvely undermined the economic ralionals
of the Investiments and the impact of plain packaging legislation on PML is sugh that
Hs eaterprise wil be significanily impaired.

The inislieciual property and the goodwill derivesd from the use of that intetlectual
proparty. Loss of commercial use of the intelleciual property substantially interferes
with PR ability 1o denote ihe origin of 83 tobacen produsts, o differentiste belwaesn
&5 own products, ang o differentiate ils products from those of iis gompetilors and
from Wicit products. Plain packaging legislation destroys the commarcial valus of the
inteltectual oroperty and goodwill,

Momover, glain packaging legistation;

P
iay

has patently been implementad in the absences of compensation; andg



1Y

7.8

7.5

foy is rot for a proven sublic purpose relaled o he interngd needs of Ausiralia.

It these cireumstances, plaln packaging legislalion amounts 1 an unlawhll sxprognation
Even if the sxpropriation were in fact lawful, Australiz’s adoption and implemantation of olain
packaging neveriteless requires paymsnt of compensation (o PM Asis in ferms diseussed in
Section 8 of this Notics beiow.

Fair and Equitable Treatment

The ohiigation o accord rvestments fair and equilabis raatment pursuan! o Article 2{2y of
ihe BT myvolves a balancing of the investor's legitimate and reasonable expedislions on the

are hand and the hos! State's legitimate regulatory interests on the other”

Plain packaging legisiation frustrates PM Agia's legitimate inferesis and expeclalions given the
fundamenial and adverse impact on the value and profilabilily of s Investments In
siwsumsiances where plain packaging will aclually undarmine rather than suppont the
purporisd public nealth ralionale of the legisialion and wherse the maasures violate
itarnationat law. As detaiied above, plain packaging legislalion deprves PML of the
nlelectual property and is goodwill, effectively reduding B 10 a2 manuladturer of an
undifferantiated commaodity and undermining the economics ¢of s business model. Balanced
against that is Australia’'s soversign right (o regulate, bul where a reguialtion has no
demonstrable gllily to improve pubdis hesith, victales internations! law, and sifective
#oragtive measures are available {3l of which is the case here}. then the Stals canrot justify
ihe tmposition of the reguiation on the nvesior,

in these sircumsiances, e balsnce between the interference with PM Asia's righis as an

investor and Australia’s rght (o reguiste is waighted neavily in the favour of PM Asia. The
ciairmed public heaith benefits of plain packaging legisialion fwhich are contradisted by the
facts are entirely disproporlionasts 1o its harm and accordingly not fak and squidable in any

eNSE,

Unreasonable impairment

Articie 2{2% of the BIT provides that neither Condracting Party shall in any way impalr by
urrsasonable or disoriminalory measures the mansgement, maintenanee, use, enjoyment or
disposal of investimenis in s area of invesiors of the other Condracting Party, This provision
of the BIT restricts the host Siate's diseretion o reguiate io those measucss which are
demonstrably ressonable.

* Swiuks nvestments BY v Szech Repubiic Parisl Awers) IURNCTTRAL, 2006, Walts £, Fortier 30d Behvens) ot 306,
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7.14

7.6

747

P Asia's Investments, in particular the use and enjoyment of the intellectugl propsrty and
PML’s goodwill, andd the profilabdity, maragement and disposa! of the shares i holds in PM
Ausiralia and by virtue of that holding, PML, are impeired by ihe olain packaging legiskation,

For the reasons getalled above ~ the rationale for plain packaging is contradicted by the {ags,
the axisience of effective alternatives, and viclation of international law ~ olain packaging
legiskalion is an unreasonable impairment of PM Asia’s nvestmends » Australia, This is
particulary 50 given the avalablily of glitemaiive measures thal arg proven 1o reduce smoking
prevalence while nol interfering with PM Asia's Invesiments.

Full Profaction and Security

Articie 2{2} also provides thal the investments of guatifying invesiors shall enjoy full prodastion
and sscunly in the host Slate,

Australia’s actions in enacting plain packaging legislation have deprived PM Asia of g
nvestiments, The concept of full protection and securily encompassas an chligation to
exercise due diligence o prevent damage (0 nuablving invesimanis,

The reasons detailed above — the rationale for plaln oadkaging is contradicted by the favts the
sastence of effective allernatives, and violation of interaational taw ~ evidence Australia’s
fafture to conduct dus ditigence prior to inflicling damage on PM Asia’s invesimeanis in
Aupmralin.

“Urabrella” Clause

Article 2{2) of the BIT father reaures sach Contracting Party 1o observe any obligation it may
have sntered inle with regard fa investiments of investors of the other Contracting Party.

This obllgsiion is broader than specific obligalions or reprasentations madse by the hosl Sisle
i vvasiors from the Other Contracting Siate. i also encomiprsses other internationg!
obligations binding on the host Blaie that affect the way in which groperty is tregled in
Ausiralia, regardless of the nationalily of the owners of thal progerty,

Here, the relevant ehligations are those enshrined i TRIPS, the Paris Convantion and TBT.
P Asiz ag an owoer of the Investments is entitied 1o expect Australiz to comply with s
oblipations pursuant 1o these treaties. By adopiing and implementing plain packaging
legisiation, Ausiralia has failed o observe and abide by 1hose obligations.
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8.2

8.3

54

9.9

RELIEF SOUGHT

Plain packaging legislation has ceused, and will continue o cause, significant financial loss to
Pt Asig,

P Asks saeks an order for the suspension of enforcement of plain packaging legisiation snd

compensation for loss as a resull of enaciment of the legisiation inclugling:

fa} 053 of revenue and profit in the period hetween the dale plain packaging legisiation
came ndo force and the suspension or revocaiion of plain packaging legisiation;

iy eosts nourred in complying with glain packaging legislalion while # is in Toree; and

£} foss of the vajus of the intelieciual property and PML's goodhwill s a2 result of PML's
inability fo use thal intellectual property in the markeiplacs,

in the alternaiive, should the Tribunal decline 1o order suspension of enformmement or
ravocation of plain packeging legisiaiion, PM Asia seeks compensatory damages for the loss
suffered by means of damage i s Investments as a resull of the enactment and enforcement
of the plain packaging legiskation in an amount to be quantified bt of the order of bitlions of

Australinn dollarsg,

In addition, PM Asia resoectiVily requesis the arbitral tribunal fo orden

P2 Australia to pay 2l costs of, and all costs inguired iIn connection with, this arbitration;

iy Ausiralin to pay imerest as dameges and o 2 rale 10 be esiablished on the amount of
the Award: and

vy aueh other and further relief as the arbitrators shall desm ust and oroper in the

clrcismsianoas.

Pad Adia resecves the right o amend or supplement the present Notice, and lo reguest such
sddditional or different relief as may be approoriate including conservatony, injundlive or gther
irderim ratief.

PMASIATE PROPOSALS CONCERNING ARBITRATION

The parties have agreed {withou! prefudice o any arguments as (o jurisdiction or olher
prefiminary objections thal Australia may make] that:

(2) this arbitration shal be gaverned by the UNCITRAL Arbilration Rules 2010;



9.2

9.3

(b) the Appointing Authority under the UNCITRAL Arbitration Rules 2010 shali be the
Secretary-General of the Permanent Court of Arbitration at The Hague;

{c) the number of arbitrators be three; and
(d) the language of the arbitration be English.

In accordance with Article 3 of the UNCITRAL Arbitration Rules, PM Asia proposes that the
seat of the arbitration be Singapore.

PM Asia notifies Australia that in accordance with Article 9 of the UNCITRAL Arbitration Rules,
it appoints Professor Gabrielle Kaufmann-Kohler as an arbitrator,

Central, Hong Kong. 21 November 2011

Philip Morris Asia Limited

}‘ZL F 8 °



SCHEDULE 1
WRITTEN NOTIFICATION OF GLAIM
by
PHILIP MORRIS ASIA LBVITED
to
THE COMMONWEALTH OF AUSTRALIA

pursuant to

AGREEMENT BETWEEN THE GOVERNMENT OF HONG KONG AND THE GOVERNMENT OF

AUSTRALIA FOR THE PROMOTICN AND PROTECTION OF INVESTMENTS

Philip Morris Asta Limited ("PM Asia”) hereby gives nolice of a claim (the “Claim’™)
pursuant to Adicle 10 of the Agreement between the Government of Hong Kong and the

Govemment of Australia for the Promotion and Protection of Investmeants ("Hong Kong-
Austrafia BIT").

If the Claim is not admitied, PM Asia advises, pursuant to Acicle 10, that it is willing to
meet and confer with representatives of the Commonwealth of Australiz (the
“Government’ or "Australla’) with a view to negotiating an amicable setlement or, if an

amicable seftlement is not concluded, to endeavour to agree on procedures for setlement.

If an amicable settlement has not been achieved, nor procedures for setiement agreed,
the parties are bound to submit the dispute between them to arbitration under the
Arbitration Rules of the United Nations Commission on International Trade Law 20610, {f the
dispute is submifted fo arbitration, PM Asia proposes Singapore as the seat of the
arbitration and the place of hearing, since Singapore is the nearest neutral State with tegal
and logistical rescurces appropriate t¢ support the arbitration. PM Asia further proposes
that the number of arbitrators be three and proposes the Permanent Court of Arbitration at
the Hague as the appointing authority. PM Asia requests Australia to advise whether it
agrees with these proposals if the Claim proceeds to arbitration.

Service of any correspondence may be effected through PM Asia’s solicitors, Allens Arthur
Robinson, 10/F Jardine House, 1 Connaught Place, Central, Heng Kong, per Simon
iWcConnell, Partner, telephone +852 2840 1202, facsimile +852 2840 0686, email
simon.meeonneli@aar.com.au.

PM Asia's Claim is detailed belowr.



infroduction and sumrmary of Claim

gt

On 7 Aprdt 2017, e Goversment relessed an Exposure Drafl of the Tobaoos Plain
Fackaging Bill 2611 {“the TPP B ngsther with a Consuilation Paper. The Consaltation
Faper makes it clear thet the TRP Bill. once 1 is formally infroduced by the Govermant
ant passed by Fanipment, will be used 1o infrodune reguislicns presoribing svery asped of
e appedrance, size and shape of lobance products and packaging. in particular,
profibiting the use of inlellacius! property on or in relafion fo lohaccoe produgis and
packaging other than the produst brand soms and ine extension on the top, ront and base
of the pack in standard fond and gize (Pefined mare Wlly in paragraph 18 below, “pfain
packaging legisiation”). Actording o e Govermment, the TPP Bill is 1o be ormaly
wirduced in the winter session of Pariarment with the lagisiation scheduled to be in place
by 1 Jarweary 2012,

By separele regulation, the size of graphic health wermings on the font of digaretls pecky
& to mwrease fors 30% 10 75% ("GHW regudafion’). Graphic health wamings are aiready
mandated to cover $0% of the back of cloarets packs ’

Pad Asiz is an invesior protected by the Hong Kong-Ausdraia BIT. PM Asia owns 100% of
the avaliable shares in Philip Mords (Australial Limited ["PM Augfralia’), which owns 100%
of the availabie shargs i Phillp Morrds Limited ("FREL™).

FM Asia and PR Ausiralia, through PML (together “Phifip Morris™y manufaciure, impor,
raprkel and disirbule for sale ip Australia and elsewhere, lobacgo produds, principally
cigareties.  PML has, whether as owner or flicensse, righls io use cegivlersd and
vrregistersd frade merks, cooyrighl works; registersd and unregistered designs: know-
haw; rade secvets; and overall get ug of the produdt seckaging Uinfeffectual property’)
on and i relstion fo Phillp Moaris obadto praducts and packaging,  Fhalip Moris has
gensrated substantial goodwill rom the use of the intellociual sroperty on o i refation
Fhilip Mords' prodacts and packaging {"gosdhWiil.

PR Agie's mvestrments in Ausbralis - PM Acstraglia, PML, the inlefisctual property, and
pomieill ~ are all invegtmants Austrelis has underiaken 1o proiedt by the Bang Koy
Aambralin BT, Plain packaging legislabion and the GHW regulation conbrevens these
irvamior prglectons, n particulan

' Compulizhon Paper, 5.8 The winger Balaialive sesitn nung beteen Moy and July 010

? Teate Practives {Consumar Prsus Infsrmation Srantards; {Yhbacoo! Bepdanons 004 (). Another warming vl
continue 0 e reguirad on ong of 58 Siie senels of the pack. The Consultafion Pager, & 14, siltes that the GHW
Hegulation & 1o eontdde willt olain puakiying egishinon,

Page 7



{5} Flaln packaging legislation will resull In the sagovopriation of PM Asis's investiments
due {o the substantial deprivation of the islledual properdy and goodwill, the
eansatuent uncermining of the eoonontic mtiopale of Hs invesimenis and
substantist deshruciion of the vaire of PM Ausiraiis and BML,

Plain packagng logislation will effectively prohiplt Philip 8omis from using the
intetsciial properdy on or in orelation to iz fobaces producta and packaging.
Withoal ha wee of the nlsllsctual properly, Philip Moris' progfucis will not be
readity distinguishable © the consumer from the products of s compations
consequently, competilion wit be based primarily on prigs, FML Wit e reduced o
# manuiatiurer of an effediively undiffzrentaled commodity, an entirely differen:
grderprise and business mode! 1o hat curenily pursued by B

firect and indirsct gxproprighion of wwesiments without pavment of sdequste
compensation is contraty 1o Article & of the Hong Kong-Ausiralia BIT.

i Prain packaging egisiation will not be falr and squitable, as 1% required by the Hong
Korge-Agstralia BIT, given the substaniial npatement of FM Asly's investments, the
ek of oregible gvidence thal the measure will conlribude to achigvement of the
mgisketions sigled objectives. the availabdily of sfective aiternative messns of
reducing smoking prevalence, and the contravenbon of Australis’s intemationsl
ol bons under the Agresment on Trace Reisted Aspects of intalleciual Property
Righis ("TRIFS™, the Pars Convention for the Peolection of Industrial Property
(“Paris Convention™) and the Agreement on Technicat Barlers 1o Trade 78T,

These contraveniions incuds a reach of Arlicle 20 of TRIPS, as plain gackaging
lagishation will be an uniuziifiable encumbrance on he use of hacos ade rarky
fmany of which cannot be used 2t all), ang @ breach Artisle 2.2 of TBY, booouse ¢
will be 5 techniga! reguisfion more rade resiciive than necessary.

A fpiiure o afford fair and squitadle tresiment will conlravene Arficle 2{21 of the
Hang Kong-Australis BIT.

{«) Plain packaging gisiahion will slsc coashivie an vrdeasonable impairmant i the
investmernds, o failure 1o afford full protection and securily to the invasiments and &
Biure 1o obseove obligetions in respect of the invesimends, sll in contravantion of
Asfiche 2(2) of Ihe Moy Hong-Australia BIT.

it A% o rasll of these contraventions, PM Asia will be entiied to ordars from an abitrsd
trivueal for the cessation end discontinuanca of plain packaging koislation and the GHW



ragulglon, andior an award of damages, which may pefentially amount to bilions of
dobars, and interast

Plain packaging fegiziztion

iz On 7 Apei 2011, the Sovemment released an Fxposura Drsf of the TRP Bill which 2

intends to introduce o Federal Parliament diring the 2011 winter legislative session, with
the legisistion io be in place by 1 January 2012,

12 The TPP Bill garmits the promulpation and enforcement of reguistions regarding 19bacoo
products and packagiag that®

fa)

<

(g
(@)

{0

il

prohibit (or specify eondiions of) he use of rade marks, logos. brands, business o
wrapany names, or ather identifing mark on obacco packagng of praducts;

probibit {or spedcify conditions of) the use of any design of packeging or any design
of & tabacco product:

ctherwise relate o the eppearance, sizg or shaoe of wbacoo packaging or whatoo

procucts;
relats w2 the opening and comeres of lobacen packaging;
rebats 1o the appesrance of any words, signs or symbols oa tobaceo packaging,

redate o e content of any information (ncluding prohiblion of information of ¢
speclied king) 0 Do Includad on Whaoce packaging; and

setate 16 the materishs thal may be vsed Bt or on Kbaco packaging.

14. The TPF Sl gefines pocikaging of lobacct produsts in & brogd way which includes any

conlainer for wiish Inbuoce grodutly are psokaged for retall aade and enything insids,

attached i, o formng gad of he packaging of wbatod products. A “tebacco product”

means processed obacas or any product that contains tobecos ™

® Zectors 14 300 P4 of he TPP B, Rem/alons mey 850 be prommigaied pursuan 10 section 11(2) govering thause of
z wade mErk i circumsiances whers e TPR B4 asuls o g0 goguinition of propeny wihin the mesmng of sedhon $140)
of the Canstigdon af the Comrmonveasih of Austmhs bosouss & would proven the use of  wade mes on 0T Srodudis

& pECkEGnG.

F Trmme %R0 w0 Dund it Becton 4.
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14, Tne Exposure Diaft of the TPP R4l was socompanied by & Consultation Paper that details
arbisaied reguistions o presoribe the appesrance, size and shaoe of 16bacto packaging
and provducts as follawe®

{a} Except o5 prescribed below, no trade rmark, desigs, branding, caiour, loge, or offer
aspeat of very or getup is permitted on ighaste products o packaning,

{b) The brand name, Bne extension and quantity of diosretias srs o sopsar on the tog,
front and base of the pack. The brand name is permitted 1o apoesr in Lucida sans
14 point fand heltw e healh waming on the front of e pack, The fine exiension
and guantity 8 10 appew below the brand name, in 2 font and size yel 1o be
determingd;

{¢ Packages (including folls on the nside of g cigaretla pack) will be 5 prescribed
shade of dork olive beown In 2 matt findehy

{6} Cigaratte packs will be reclengular Agid cardboard fligdon bozes of & presoribed
size and shape and with an opening of & pragoribed sive, Gigerstie pocks will
canlsin mandated rumbers of cigareites bebwgen g minimum of 20 ang masdmum

of 5

{a} The manufaciurer’s detats wit appesr on ong side of the pack, in a font, gize and
pusiion 10 b determined; and

4 Cagorelte sticks oré 1o be either i white, or wihtie with an imiistion ourk Biter. Mo
randing, vther colours or gesign Tealures g pommiiited,

16. 8y tha GHYY requiation, tie size of graohic heslih wamings on he front of Cigaretie packs
i to increase from 3% to 75%. Graphic heaith wamings sre slready mandated to cover
0% of the back of gigaretie packys. The new reguation istantamount (& oigin packagng.

17. Power 10 make reguiaiions pursusat o the TEE Bl (then Ao wi commance on 1 January
2012, Ciffenogs for importing, packaging and manufaciuring nan-compliant prodicts and
packaging will come inle force on 20 May 2092 and offences relaied io sefing and
puftchasing nes-compliant srodust wilt come into force from ¢ July 2042.°

? Consuitsven Pagar, paoes 11414,

® Seacten 2.
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18, i this Netice of Claim, the TPP 81l and any reguistions oromulgaled pursuant 3o 4 a8 a0y

time.” including But ot limited to the anticipsled requiatons summarised atove i
paragraph 18, shall be sollectvely relarred (o 38 “plain packsging fegistation”

The Hong Kong-Austrgiia 81T

9 The rlong Kong-Austraia BIT was executed by the respestive Conwacting Siates on
13 Seplember 1883 end remains in force. According fo ¥ preamble, the Hong Kong-
Austrafia BIT seeks, infer alia, to creste fovoursbie conditions for greater investment by
vestars of ane Confracting State in the sres of the other and promote econonsc

wprzration by providing reciprocal proteciion for vestments by invasiors from one Sise
iy e grag of the other Btate,

28, B Agia (a Hong Kong domiciie imiled Haoility companry? and iz invasiments in Ausiralia

are entitied o e proteciions of e Hong Kong-Australia BIT. Thase reciprocs! profactions

nclude obligalions on each Dontracling Sate In respec of investors from the olher State:

{2}

nol 1o deprive lovestors of their investments, nor sulisct them 10 massures
auivgiont 1o deprvation {Aricla 8);

{B e goctrd invesiments and refums of lvestors falr and eouilables trealmsm
{Articls FH2)

{3 o provide investments and refums of nvestors full protection and securdy
{Article 202)%

{d> not o impaic inoany way the management, mainienands, uss, enioymnent or
dispossl of invesiments and refums of investors by ynreasonable or discrirminadory
messurss (Articls 271 and

{a)  obgerve eny obfigation It may have entered inlo with regard to tnvesiments of
wrvastors {Article 2(21).

21. The benell of those subslantive provisions i avadeble {o "nvestorg” as defined in

Article 1} of the Hong Kong-Susiralia 1T, Relevantly, “investors” includes corporations

incorparaiag unger the low of Mony Kong wiho own or control investrrents s Auslalia, PR

Agle, as it 13 now known, wes incorporsied undsr the Hong Yong Companies Ordinance on

& November 1984 and singe thet tms has marceted and ocistiibutad tobacos produgis in

cerlain countries in Asia 26 providged mamagement senices o Philip Momy afflistes in

T petner unees SpoUnns T4, 13 or 94 of e TRR BILL

Pape &
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4.

Agian and Austrslasian countries intluding Austealla. Accordingly, it is sritied io the
protaction of the Hong Kong-Australia BIT in respect of any invesiments it owns or comirols
o Austratie

P Asie gwis 100% of the shares of PM Agstralia, s comoany incomorstsd in Victoria,
Australia on 17 March 1954, PW Ausiralia is 2 holding company thet cwns 100% of the
shares of PML, a company inoorporated In Vicloda, Australia on 28 May 19567, PML B &
gading company thal empivys spprodmately 7490 stall in Ausiratin engaged in the
maiadurs, marksting and Sigtribution for sale of tobacoo products.

PRL B e ganer o lcensee of the intellachsg! property. The infellactual propadty ncludas
trade marks thet relsts to 2 number of brand “families® - that is the core brands and ns
extensions within those brands,  The principal core brands are Madboro, Adpine,
Longbeackh, Peler Jackson, Choice, and GT {ogether the “Srands’) Philip Morrs'
business refies on e Bramds o compele with other tobscso manulaclurers, PRLUs use of
the intellectual pioperty for e development, improvermneni, masufadturs and sale of
nbacco eroducts has genessiad substantial goodwill in PML.

The Hong Kong-Ausiealia BT encompasses & broad rarge of Investmenis. Asticle 18}
prescribos relevant investmenis (o mean “svary Knd of assel owned o confroffed by
investors” and, more parficulary, expressly inglutes,

{3} shares i 8 company and any other form of pariapalion in & company;

[t intellaciual propedy Aghty including rights with resasct to copyrignd, ootents, trade
marks, rade names, ndustast designs, tade seorals. keow how and goodwill; and

{o} ficences and other rights conferred oy By or under contract! ingluding concessions
s rrgnufaciure, use or soll produdts.

Accordingly, by virtug of ite shareholding in PM Auvstraiia. PM Asia owns and/or contrels 8
number of vesrpents in Australiz that qualfy for grotection of the substantive previsions
of itg Hong Kong-Austrata BT, speciically:

fa) shares in P Australia)
o shares in PML,; and

o} the inteliactusl property and goodwill {iogsther, the “Investmants™}.

Page 7



26.

ZE

Aricis 10 of the Hong Kong-Australs 81T concams settiersent of disputes betwsen an
imvastor of ane Contracting Party {such as PM Agig) and the otber Contracting Party (bars,
Falipiia), Article 10 orovides:

A gispute between an investor of one Contrscting Party and the other Condragting
Party concerning a0 ivesiment of e former in the srep of the latier whinh hee
buen seitfad amicably, shell, after a perind of ifres monihs from wifttan notificetion
of the clgim, be submitted o such procedires For selffement 25 may be agreed
etwaen the parlies fo the dispude. if no such procedures have boen agreed wilhin
that hree month paricd, the partes to the dispule shall be bourd 1o submdt i to
erbitration urder the Avtilration Rulps of the Unfled Nalions Commission on
internalional Trade Lavw 85 e i3 Ryee. The ariylral libunsl shell have power ko
award inlerest. The parfies may agres in veiling o modify thoss Rufes.

As siated above, this Motice of Claim s *weitlen aotfication” of PR Agig's Clalen prsuost o
Agicla 10,

Lontraventiong of the Hong Kong-Australia BIT

i

25

i
&

21

Phain packaging legiskalion and the GHW requiation jointly and severally contravene the
substantive geotections i the Hong Wong-Australia 81T in that they expropriaie the
Investmenis, sre unfair and insguitable, urreasonably impelr the use of the lvestiments,
amourd 1o & fiurg b aford full prolaction and setumy for the Investments and confravens
obfigations Ausiraliz has enfered into with regard 1o investments of investors, specifically
inernational irede raaty obigalions. These coniraventions derlve fram the degres 10 which
pain packsging lepisiaton and the GHWY reguiation ipteriare with the Invagtants, the agk
of creditis svidenss that plein packeging legislation Wil achieve Hs stated gosie, and
viglation of ernational ade treasties by plain peckaging legisiation. Thase faclors are
acdreszest baiow, foliowed by an sxplangtion of the sediic oontraventions of the Hong
Korg-Rusirais BIT,

winile P Asiz doas not deny Auslalls e soversign dghl to lngisiate, its resty obiigstions
{such as pursuant o the Mong Kong-Ausiraia BT} faftar fty diserelion: It cannot brasch the
Hong Kong-Australia BIT without conseguences.

{a} Ganarat fastors: intarfsrence with P Asia’s Investments, fack of sredibls
evidence and viclation of intemational law

Prilte dMomris uses the infellestust property and goodwill {o manufecture, markat and

distribute for sals tobaces products, principally cigareties, i Australle and eisewhere In

acoordance with all applicabls iaws and reguiations,

The manufaciure, markeling and ssle of iabacos products in Ausirslie is siready subjent i
=xtensive reguiztion at the Comnonwaaith, Slate and Tertory levsin: most perdinently, e
Fobacco Advertising Frohibifion Act 1992 {"TAP Act). The practical sfiect of the TAP Act

Fage 8



34,

Lk

i

is that obacoe packaging is the principal renwdning means by which Phifp Morie cen
wiiise the intellectusl property.  Plain packaging legistation and the GHW reguiation wil,
jeintly and sevesslly, sffectively prohibit the use of e Intellectuni propedy on or in relation
o tobaceo products and packaging with the exceplion of the Drend neme it govemment-
mandated font and bpe sizg thereby shripped of vidkally el recogmition. Shilip Morrs'
business in Austratiz will be spverely aifected as a result.

The inlafiectual property plavs 8 oritios) part In distinguishing Philip Momiy' products from
competitors’ producls and #lict products. Over e, the use of intellectusl property on o i
reigtion o Philip Momis' produtts has contibuies to the generation of substantial ool
In rEpact of those products. Phifip Moy’ business in Austrslia and elsewhers is bulll on
e mrognition of Ke brands and the consequent commercial advaniage thal recognition
mrings. PML's Brands have a history spenning more than 50 years. Soms of the Srands, for
example, Mariboro and Paler Jackson, have reached iconie sishiz smong oonsumer
brends. Philip fiorris snd 4 asfflisles i Avstralia and wordwide make every effort 0
protect ity intellssiust propey and goodwill

Plain packaging logisiation (and, wintly ang sevemsily, the GHW regulztion) manifestly
Gaprivas FML of he intellectual property and the commergial wtility of #s Brands: this is the
canwsl parpose of e legisiation. Wrespeciive of whether legal tile fo the intellectus
propery i sfledsd by plein packaping legislstion, PMUs brands will effectely be
shimingiad, The oommercial vaiue of the inteliectugl property and the goodwill penerated by
the nmellectyal roperty is substantialy destroved. This In twen sifects the valus of PM
Avgtegita and PML In a devastabing manner,

Without branding, PRUs products ars not readily distinguishable ke the congumes from the
products of its competitors, conseguently, competition will be based primarly On price, PRL
i reduced from a menvfecturer of beanded products 1o thal of & manufecturer of an
effeclively undifereniinled commodity, This is an entirgly different enterprise and buginess
moedel o that currently pursued by PML; the enterprise wil Os significantly Impairad given
ihe gupacted ks in valug of the business,

The staled purpose of plaln packaging legisistion s, sssentiaby, 10 reduce smoking
prevalerse” Howsver, there is no wtredivle svidense thet pigin packaging will reduce
smoking orevalence, NMorgower, the lkely reduction of price ang Heely increate o
guaiiabiify and reiative desicability of cheap HicH lobacco products mesn ihe measure gy
e counter-productive. The connsclion betwsen plain packaging sryd reduced smoking
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38,

34

41

prevaience s speculstive 81 best, the Govemment is jegisiating withaut tegard to credidis
gvidanos,

The Government has chosen o pursue His cowrse regandless of the existence of other
muans of reduding smoking prevalence, 2s the Governmaent fssif highlightad I the 2000
Malions] Praventalive Heallh Taskioree reoort’, that do not curtail the sropaerty rohly of
obacee manuiaciyrers. Coupling plain packaging o other ant.amoking inltatves doss not
remedy the faot that terg iy 2 lack of credible evidence that plaly packaging will reduce
Soking prevalenoe,

Flgin packaging legisialion contravenss Ausiralia’s olfigations ynder inlemalional trads
aaies, in partouler TRIPS (o wiich Australia has been o party sinse { Jenvary 1988)
which explicitiy incorporates the mintmur slendards of protechion provitded for tade marks
by the Paris Convention (1o which Ausirgdia has bean a parly sinee 10 Golober 1825} ang
alzo provides frther proteciions; and the THY (to which Ausiralis has been 3 party since
1 January 1885

Mast parlinently, Arficls 20 of TRIFS provides that

The uss of 8 vademark ln Wie cowse of ey shall nof be unjushfiably
encumbered by special requirarments, such as use with another redersark. vse ina
speciat forim of use N & mannes delmente! io ity capabiilty to distinguish the goods
oF gErvices of ong wleriaking rom ihose of other undentatungs.”
Fiain packaging legisiation encumbers PAMEL s rede marks in an unjustifisble way inthal the
ieg slation requires use In 5 spadial form, and & 1s clearly delnmentst — gignificanty so - fo
the capability of ¥ s rade marks o distinguish Philip Mo products from the produts
of ather tobecre manufachurers 3 malier that goes to the heart of the purpose of & rade
mark. Thers is na exception of carve out for iobaceo ade marks,

Ariicie 202} of TET orohibils {schnical saguialions that crasls obsladles o intermsiions!
Fade tha! are more Fadarestrictive han necessery o achisvs 3 legilimate obladlive such
ag laman heatth. Plain packagiag legisiation i 8 eohalcal regulstion thal is nol necessary
o fUHH the ohjective of protection of human health: there Is no credible evidancs hat §will
mfuee SNoking prevaisace, snd here is avidenoe (o suggest hat 4 may have 30 adverss
affect an thet obisclive, Nelther (g plaln packaging legisliation & “necessary” ohistatie in the
sense that other, fess restrictive, measures are awalable 10 Ausirsiis o achiave fts plblic
health objectives in an effatiive manner.
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Adicle 7 of the Paris Convention and Asticle 15(9) of TRIPS provide that ihe nature of the
gutds or sendces i whith # trade mark is o be aoolied shall not form a0 obstacie to the
registration of 2 mark, Plin packaging leglafation diclates that the nature of the yood forms
an chelacle [© e use of e mark, "vse” being 3 nofion mexiricably linkad % registration:
there i NG purpese o registration withot 8 carresponding fighl to use. Simdarly, Adicle &
quinguies (1) of the Parls Convention provides that trade merks registered in any States
which are Conradting Fedias 1© the Pans Convention cannol be denied registration or
invatidated except for one oF more of 1hres vary nsortesdy defned reasons, nona of wivich
ace apphivable in he context of iobeacs rade marks,

Actordingly, 3 24 the sbove ways, ploin packaging legisiation conbavenss Ausiralia’s
obligetons pursvard B injermational trade fresties, Neither the Frameowork Convention on
Tobacoo Control nor s Guidelines mandmle messures el confravena these fundaments!
international irade reafly obligations.

Fain packaging leoislation themelure severely advarsely affects PR Asia's Investiments and
axtinguishas the practicad ylility of intellaciust progenty rights In bresch of iIntfemations] trade
reaties. Thers i oo oredible evideroe Bustrating ony Hink between plain packsging and
raduding amoking prevalense, Yol Austrziia unregsonably persists with the introdusion of
o packaging legslation,

{b} Specific confraventions of the Hong Hong.dustraliz BIT

The effect of plain packaping fegisletion, and & the samg reasons the GHW reyulsiion, is
plalnly equivaient to depivalion of Bie 10 e intellsciual brageny snd goodwill, Moreover,
the effect of plain sackeging olslation will be substaniially @ deprive PM Asia of the
commersial walue of de lnvestimants in Ausiralis. In all ihese senses, plain packaging
pgistation breaches Adicie § of the Hong Hong-Austesila BIT, Atide & peolacs
nvesiments from messures by 2 hog State that have an effect snuvaient 1o degdeglion,
gxcent under due process of law, for o public purpose related o the temal needs of the
host Bigte, on a aon-discriminatory basis and agsingt compenagion. YWhile it is nol yeld
ciaar i he Governmant will follow dus procsss in passing plein packaging legisiation, itis
ciesr thag there is no edivle svidence that plain packaging legishation will have he
daimed eflect of entancad sublic health (indeed there is evidence lo suggest that 1 may
have the oppostie &ffscll and no compensalion hes been paid, The effective
exiinguishrnant of the infellentual propery by way of legisfetion 380 manifests & fuilure by
Lustrafia o affond A protection and securly 1o PM Asia's investments a8 regulred by
Asticle 2{2) of the Mong Yong-Austals BIT.
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Neinar is plain packaging lagisinlion (and for the seme resgons the GHW reguiation} fair
and gouitable as requinsl by Adlicle 2(2) of the Hong Hong-Australiz BIT. Plain packaging
legislation wil seversly curtall e commarcial ulility of the inteliectsal properiy and goodwill
and Pas & severe negative wmnad on the value of PM Asig's investrrents in Ausiraila, it
contravenas Ausirelin’s ternptional obligations under TRIPS, the Pare Convention, ang
the TBT, There = no credible evidence that | will reduce smoking prevalance, wihle other
maasures fhat do affiedt prevaience and do not severely quitall the intellecival property o
geodwil are svaileble io the Government ls contrbubion o poblic hasith iz purely
speculative and there is, in fact, svidencs that 1 will have o regative efisct in this regard.
Hz promaobion and imminent snacimant appegr o b motivated by pollical conceme rpiher
than 7 genuine desice for falr and suuflebls regulaton. In short, the benefite of the
legistation {f any) are entirely disproporiionate o the harm it will causs to PM Asia's
invesiments, acoordingly, the legisiation is not fair and equitable in any sense,

For the same reasons, plain packeging legislation and the GMW reguiation sach
constivdes 2o unreasonable Impairment (o the Management, MRINIENANGE, Use, eniyment
o dispossl of PM Asias Invesiments in Agsirsliz in bresch of Adticle 221 of the BH
Finglly, and a2iso oussuant fo Adigde 22y of the BIT. contravention of Ausimia’s

wgernational irade trasty obligations resulis in a fefluee by Australia to observe obdigations R
anierad into with regerd (o invastmerts of invesiors in i temitery.

Eor the avoidance of doubl, FM Asia's Disim encompasses the GHW regulation {or any
pther exension of curent resulalions Concering oraphic health warningst and (e TPE &l
and eny reguistions promulgated and enforesd under #, whether pursusnt 10 seotion 14,
ssetion 1102} of seclion 84 and whather in the terms adviset in the Congullation Paper o
ciharwise. PM Asis claims thal the grosion of the slatus guo regarding the use of s
Intellectual prasery on or i relation to tobacen products and packaging 85 & result of the
passage of the TEP Bl including promuigation and enfomement of regulations {including
the GHW reguistion) will seversiy and sdvarsely stfedt is Invesiments and emouniio a
wreach of the Hong Kong-Austratia BIT,

Loss and relisf

4%,

48,

Enactment of olaln packaging legisiation and the OHW regulation will cause PW A
gigrificant financial loss, potentally ameunting to bilions of dofiars,

PM Agiz requests that the Sovarmmant cedse and discontinue all steps toward saacing
plein packaping legislation and issuing the GHW regulation, Falling this, PM Asip witl ave
no Gotion but 10 initiste arbiirelion under the Hong Kong-Audralie BIT and seek orders fom
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an arbitral tribunal for the cessation and discontinuance of the plain packaging legislation
and the GHW regulation and/or for an award of damages and interest.

Philip Morris Asia Limited
Date: 2.7 /¢ yAYRY
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