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fTR Hulding. ~(ell. v_ Uruguay 
Reuut::st lin Arnilr;uion 

INTRODUCTION 

LAlIV'E 
19 February "l01O 

l. fTR Holding S.A. r-FTR"), Philip Morris Products S.A. ("P),IIP'") ond Abu! Ht:rmanos 

$.:\. f ... ·\bal"· <lJld. logether with FTR anu PMP. "Philip Monis" or the "Claimants") 

lilt! the prcsent Request for Arbitration to in::;titute arbitration proceedings agninsl th~ 

Oriental Republic of Uruguay ("Uruguay'). The proceedings are Initiated in 

Jo.:ordanct! with Article 36 of the Convention on St:ttlemenl of Invcstmem Disputes 

between StOles and NUlionals of Other Slates I.hllet.l 18 Murch 1965 (the "ICSID 

Convention") and Anicle !(l of (including Ad Article 10 of lhe Protocol to) [he 

Agreement between .the Swiss Confederatioll antI the Oriental Republic of Uruguay on 

the Reciprocal Prumotion and Protection of Investmems daled 7 October 19S3 ~ Ih~ 

~Switurland·Liruguay Blr' or "BIT').l Uruguay ratified the 81T on 30 March 1991. 

whereas under Swiss law 1.10 rmiticotion of the BIT was Tt:"quin:d by the Swiss 

('ollfcdcr~\liQn ("Switztrrlunu'·).! The BIT entered inlo 1i.)fCl! on 22 April 1991, as 

provided by AnicJe I ~ of the BIT. 

The ClaimaniS' claims arise out of the enactme.nt by the Uruguayan :VliniStry of Pubhc 

Health or Ordinance Sl~ dotcd Ig AugUST 2008; 1I1lt: "Ofc.linanc~" 01" "Ordinance 

51-1") lmJ the enlct("l1enl by th~ Prt!$idenl of Uruguay of Det;ree ~\~I;009 ualcd 15 Jun!! 

~U()\) r-Oecl'et! .2S7:009:·}.~ 

At1ld~ .1 It!" Iht! Ordinance, which ,.equi~ cach cig .. reue brand 10 hav~ a "single 

prcscll1atiQn:' prohihil$ JifJercni pl!ckagiog Of presenlillions for cigarettes sold under:l 

given br::mu. Until the <::113<.!lmellt of tilt: Ordinance, Abal ::;old multiple product 

Ar1icl~ .j uf th~ Ordinan..:t:, which rt:quirt:::i c>r<.!h cl!J>lrette brand 10 have :l "single 

presentation." prohihi($ Jiffercnl pa.;kaging or prest!ottUions for cigarettes sold under ~ 

given br:lOd. Until the <::1l3ctmelll (If (hI:: Ordinance, . .l,bal ;;old mUltiple product 

; .~':!"eemem berwun the Swi~s COI1I~~,krallon :Iud the Olio:nla) R~publjc f:\f Uruguay ,m Ih<:: Reclpro~al 

i'r(>';\Oli,~n and PrOIC~(I(>rI "r 'nVe$mle(!I~. i (kmh..-r 1 ':IX~. :\1 EXHIBIT (:-1. 

At!. I~ ,,:,1' rhe BfT provide"" thilt Ihe rr/::1ry ("Iller.; ;01<;' force when borb partIe" f"l()lirY ':3C1\ ,,,her ~,( h.1I\.";n;l 
';"mpi.::rd Iheir d':HnC:;lic procedures n«dccJ fur rhe BiT to ~llIer inlo lor~. SW11"I:eriand :md Uruguay nOlifieo.J 
o..:h ')Iher of h:).ving C{~'I1r>h:led their J...~m~slJc pr"(edure~ l1c:edtd for Iht: rre:uy h.J COler Imo force IllfOUgh 0111 
':".;:hD.n::l~ of nme,. on ~2 April 199\ lbchllnlle ,,( NOles between Uruguay and Swil~erl:lnd regardin~ the 
o,;HiI;':~lk~n "I' rho: Unl~uay.Swrr2l!,rlalld BIT. $ and ::~ ,\pnl \!}91. ill EXHIBIT (-~ 

'l\-lini~{ry of Public Ht!ahh OrdiMfl.:.t 51-1.18 August ~O!)S. ~l EXHIBIT C·! . 

• rr~idemial O«(e~ 2~7/009. 1:5 June :!0Qt). 31 F.XHIBIT ('-I 

toddweiler
Rectangle



FTR Holding f!( al. v. Cruguay 
Request for :\rbilrmion 

LA LIVE 
I') february 2010 

varielie.s under eat.:h of lIS brunds (tur example "Marlboro Ro!d." "Marlboro Gold." 

"yf:\r!boro Blue" amJ "M<lrlboro Green (Fresh Mim)"). However, :\rtic11! 3 ho.s torced 

Abal 10 CI!:lse selling all but one of those product varit:ties umlt:r c!!lt.:h brand thill il 

owns or licenscs. Thus, lor example. AbOlI is now torbidden 10 sell previously lawful 

product~. such as --~Iarlboro Gold:~ "ylarllJoro Green (Fresh Mint)" ilnd "Marlboro 

Blul!." Witn one o!xceplion, the presentmions or e3ch of these product varieties werl! 

registered as uademarks in Cruguay and were the property eilht!f or PW or Abal 

Jlself5 In addition. sales of these now forbidden prodwts represented ::I signioc:.lllt 

pl)rlion ot' Abal's Iota I sales . 

.J. ,l.rtide I of the Ordinance mandates grapbic images ("piclOg.rams·') that are pu; __ port~d 

to LI!~(rale the adv~n;:e health tdfeets of smoking rellected in the te:<.1 wllmings, but in 

tael go beyond Ihis purpose. Many ot these pictogr<;!ms are nOt designed to warn at' 

tbe actual health etTects of smoking; rather they are highly shocking images thut ... re 

designed :specifically (0 invoke emotions of repulsion and disgllSt, ~ven hOlTor. Thus 

the dfcclive nmclion of thl:! pi(.;(ograms is to undennine .:md indeed destroy the good 

will associated with Abui's :,mu PMP's legalJy protected trudemarks. Jnd nOI to 

PWtnutt: h.'gilimatc he:lIth policies. 

" Dccrl!'c ::S7fU09 imposes :1.0 im,':reuse In the SI:tt: of ht'J.lth wamings llO cignrcth! 

packag.es to SO per cent l)f the surface of the ITont ::md buck c!' Ihe pa~kages. The ~O 

ptlr .;c:nt he-Jllb wuming ...;overuge requirement unfairly limits . ..l,bal';; right to use its 

to:gally PTl)tt:cted (f::loemarks ~ntl prevents Abal from display-ill!? Ihem ill their prop~ 

fonn, It also compounds the demeaning etl~ct of the pictograms monu.ned by AJ1icl~ 

I of Ordinance :'14. 

(cgall~' PfI)tl!cted trauemarks ami prevents Abo.l from display-il\!? Ihem in [heir propt;:r 

ionn, It also compounds the demeaning etlh:t of the piclograms monuated by AJ1icl~ 

I ofOrdll1ance :'14. 

6, ~Ot surpnsingly. Ordinan~e 5]4 hilS caused fJ decrease in Aba!'s ~<lles. nOl;;loly 

because Abol has been torecd to discontiou.e a number of its produc[ vonclle:i. It hJS 

also o.:<lu..$ed a deprivation of PMP':> and AbaJ'5 intellectual property rights. ano a 

SUbH:lmiJi n::duC!lon in the value of Abal as II company. AS;t result. Ihe Claimants 

have already sustained. and will conrinu~ to sustain. subsumlinllosses. 

, Thoe rCllislr::nion oj' the "~larlbortJ Green rFroesh Mini)" tr.ldoemllk is sliII pending. S"I! VrugU<l.lIilIl ~!!iSlr;:JII(ln 
1.h.x:unloe:~I:5. for ·';I.{nrlboro," "Fieslil," "L&M" and -Plliiip Morris" troJenllll"ks. al E.'I(H1BIT C·8. 



FIR Holding el ai, v. Urugu<lY LAUVE" 
R~ouest for Arbitrmiou . ___________________ -'-�9-'--'F-""'b"ru"3"r"-y~2"O"I,,O~ 

, The Claimants do 1101 challenge the Uruguayan Govemrncni"s sovereign right to 

promore and protect public health. However, the Govenunem C.:Ulnot abuse that right 

and illVoke it as :.I pret~:>;.1 for disregarding the Claimants' legal rights. :l.s Iht:' 

Claimant will demonstrate in fhe course of Ihe arbit[:ltion. in the present case (he 

Re1>poodelll has chosen means that amount 10 gross violations or {he Claimanls" rights 

tinder the Swim:r1and-Cruguay BIT and mtemationalluw. 

S. 11112 Claimants have sought (0 reach:m <lmicablc solution by way 1.1f consuhatioJls wirh 

the Respondent. as well as ~hrough administrative and legal JellOn in Lirugu:lY. bur 

these altempts have so far pro .... en futile. Accordingly. tbe Cluim:lOts are .:ompeUe.d to 

pursue their rights by Wily of arbilr;J.tion. 

J. PARnES AND COUNSEL 

l). FTR and PMP are socieras ,"monymes organized under Ihe luws of Swill~rl:J\H.I md 

have their regisleretl office in NeuchiHd, Switzerland. FTR \Va~ incorporal(!d lm 14 

De<.:ember 19.::!.:I ~H.l regi::;lereu in Ihe Commercial Rotgisler of>Jt!uch:ilel on 15 JanuiJry 

P~I P was inc()rporal~d on 22 December 19~8 antl reg\$ler~d in Ihe-

Cllmmcrcial Register llf ~I!ucl\:.llel l)n th~ same d:lY.: Ab:ll IS a xOt...·/I.,dud ,W()llI:IIt..! 

org;.mizc::J unJer the Inws of Uruguay and has liS registered office In :'vlllnle ... ·iJl!o. 

Urugu;]y.~ nlC company was incorp<)raled in Decemher 1945. 

Ii). FTR is the dIrect owner of 100°·0 of Abal:l PMP IS the \)Wn~r 01" the ··~I;Hlboro"

··Fiest;..!"·. ··L&:VI" anu··Philip Morris" tr3demarks which it 1i ... ·l!n$e~ to .-\baI. IOI PMP. 

like AbJI. is I OO~··U owned by FTR. 

If). i$ {h~ direct owner of 1006 .0 111' Ab~L'1 PMP is un: \)Wnt::r l)t" the ··;-"'Iarlboro"· 

··Fiest;) -'L&:v(" ;Iod ··Ph It) .-\bal. lOI PMP. 

like Abu!. is 100% ov.'Oed by FTR. 

, L'I;trnct of lhl: C,-'mm~rcla! I<e~i:ae( ... r Nl!uch:iI~1 :lnd .·\nicl~s (}r A';SO\:j3lion of FTR H,)tlhng S .. -I.. :H 

E.\:H1BIT C-s.. 

EX:!il<:1 I) i [h~ C,)mmen;iui Rc~i:;lcr o( Neuch:il~l ami Anil;l~s of .~soclatioll of Philij} Morris Pr .... ducts S .. -'.. .. ::11 
::XHlBrr C-ti . 

• xalarizc-d 3tte~t.a\jol\ 01 Abar~ St;uu:; as a limilcd liability l:omp-.my lJrllani"letl UllI.kr the I;tws (If L:ru.~u;l~. :; 
NovttllOcr 201J9 .. at t;.'\HIHIT C-lIi. 
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FTR Holding 11{ al . .... Uruguay L\L\VE' 
R ... -qu~st for Arbi tracioo'---__________________ --'-'19'--CF"e"b"''''',"-'''L • .=2",0,,-1 ~O 

! I. Abul produces ilnd sells the ·'\.iarlboro:" ·'Fies.I:.J,·· "L&[\,t;' "Philip lvlorris," "C:lSino" 

:md "Premler" bronds ur cigurt!tte!) in Urul,,'uay: it owns the ··Casin;.):' "Pr~mier" ;mJ 

Jss()I.;iJted trad~Tmlrb.!l and it licenses the- ·'Martboro." "Fiesta."- "L&M:' .uld -Philip 

)'1onis" JJld nssoctflted tmdemalics from P:'vl?I~ AO:Jl is (he- h()lder of these' hct:nses 

and has b~en the oWJ}er of (hI:! "Casino" :10<1 "Premler" Ir~dl:m:lrks 0.1 all relev:uu 

limes. 

12. The Claimants have taken all necesSJry- lluemal o~lions 10 authorize the preparation 

:md riling of this Rt:qUt:~1 for Arbitration al1d have rrumd.:ned L.l,.UVE to represent 

Ihem. I; ;\11 I!OrTcspondence should :;\I,:c~Hdln~1 y be 5dU (0; 

Dr Veijo Heisk::men 
Dr Franz X. Stimimnnn 
Mr Samuel Moss 
L,\UVE 

Rue de 1<1 \4nine 35 

1 ~07 Geneva 
Swilzerland 
Td: .... ""1 (O):!1 J 19 8700 
F<lx; ... .,t 1 (0):11 319 ~noo 

\' hl!1sb 0 en(w I a.I j vc. eh 
t'stimi mClnnCWI:llive. eh 
alnow(i;lal ive. (;11 

! ~ To the Cia imams' knowled~~. the Rt:sp>."InJerH i~ not fl;!:pfesent.;d by outside <.:~'un)jel in 

this matter, The: Resp(lo<ic:o(:-; ~Jdre$s is: 

:_'ruS\13y;31l ~2i,,[r.](ion dot:Uln~m~ for "\Iarih()(o:' ··Fi':-.'I;l:· "lS::\-("' :!.Iloi "P'hil;p \h'rri!i"' Ifndo::marb. ':11 
r::XHIUrf C·~: LKeo~~ . ..t,.grt"OOlmem and Amo::num';n1 b.;u~~<tn P!,-;IP .:md A.bal . .:u F.~\HrBIT C·;> !II '"'')lIld be-
"",led th.:H mer~ i~ 3 clo!ric~ effQr In fh~ ulk vI' xli\!:dule B 10 III .. ~nh:IH.lmtnl Ii) lieens-: A.gJ<c:Ol('UL wni..:h 
.• L\<..'U;,j r .. ad ··Un..Iguay- in;-liald or··p;JTJl.lU3:<-) . 

...: Llc:n:«" Agr~mcnl and Ameadln~11! \).:.l\ ... ~en PMP and :-I.bnl.;:U EXHJ.OITC·!"l!ll ~hvulJ ~ ClOIM (h;}! Ilia.:" I) 
J. .:ieno::ai C'lTOr tit me Lifk of Scbl'dult: A (0 ihe AIll~odm"'lI (0 Lu;cn:;t- Asrc~m<:MI, whio;h sho;>uld f >e .:ld ·'[Jru;;tr.>)'-
i!l.~ttlld <J10>1":](,)gU:1:-"'t 

lillo, 
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FTR Holding et (II. 'V. Urug;uny 
Request for .\rbitr:Jtioll 

President of the Oriento.1 Republic of Uruguay 
Auention: Hls Excellency Tabare Vazquez 
Presidencia de {o RepubJico. Oriental del Uruguay 
Plaz() Int1ependencia 710 
\Ilonlcvide-o 
Orkntal Republic of Uruguay 
T ~l. -591$ (2) f 50 (ext. 1728, 171901' 39(2) 
FJ):;: .... 59:) (1) 917 1132 
Email: secseciwpresidetlcja.gub.uy 

LALtvE 
19 February 20tO 

Minister of Public Health of the Oriental Republic of L:rugu:lY 
Attention: Dr;:);. M~ria Julia Munoz 
Y1inisterio de Sa Iud PUblica (MSP} 
1 S de! julio I gt;~. Piso :; 
Montevideo 
Oliento.l Republll! of Uruguay 
Tel. +598 (2)4001086 
Fax: +SI)S {2) 408 53 60 
Em:li!: mjni!>lf<\!Unnsp,gub.uy 

II. FACTUAL BACKGROUND 

A. Aba!'s origin and operations 

H. .-\oal \\IUS formally e~l~lbli$hcd in jls pre-sell\ form In 1945. bUI Illl! company wo.s 

(oundeci mu.::b eJ.rlit:r. Indced. Abal has. been m:mu!a~turing ;)nd mnrketing IObnccO 

produClS in Uruguay Since 1877, Today, Ablll is the so:colld larg.est Umguayo.n 

tobacc() pr(lduct:f alld manufactures cigarettes for tile Uruguayan markel. a.$ well as 

~Hher St~lIth Amem;an markel~, in u manufacturing: facility locat~d in MOnl~vid~~~'l'. 

J5. Abol manufactures ami sells cigarettes in L;rugu:'\y under the brand I\;)mes '"Marlboro'-' 

"Fi<:sla:' "L&M," "Pllilip Morris:' "Premier"" und -Casinu." II h~s markefed 

cigareues In Uruguay under vMiuus brands since 1377. In 19/9. Abal Wf!S lcquire-d 

by Philip \-lorris Inc .. :l United Slates corporation. In 1999. Ab;)t W:lS translerr~d to 

'': Powe'ro( AliorneyJ from FiR. PM!> and Abal. at EXHIBIT (·12. 
7 

IiiI07 
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FTR Holding e/ (II. v. Uruguay 
Reauesl for .-\rbirro.lion 

LALIVF, 
IlJ February 2010 

FTR.. J.I Following its ;.Jcqui:.;ili()n. Abal ..:onclud~d license agreements 10 manufacrure 

:.lnd :sell cigarettes under vorioas Philip :-.olQms br:mJs. The most recent license 

J:b'Teement between rylP and .-\bul bec:lme effective on !;; October :!U02. The 

:.Igreemem grams Ab3! n li~cnsc to use n number of trademarks owned by PMP. 

including lr3dem::srks associated with the "Marlboro'-' "Fiest":" "l&:vl:" :.Il1d "Philip 

\olonis" bronds.'~ 

; 1'). AI lhl:! tlmt: Ordinllnce 514 Jnd D~cree 2S7/009 c:unc inlo lorce. Aba! was using 

numerous tT3demarks registered by P:VIP in Cn.:gU:lY. Among Ihest: were seven 

frauemarks uSeU to sell prouuc~s under Ihe ":Vlarlboro" brond, tiw trademarks used Iu 

:>~II produc!s under rile "Fiesla"I>nmd, <1nd ~wo ua(lemarks us~ 10 $ell products under 

the "Phillp lvlorris" hrund. 16 ,,),l1al :.d~o usc:=tI i.l numbt::r ~)f Uruguayan trademarks 

rC"g:is(er~d in its o~vn nome 10 s!!/l producls under th~ "Premier"' :.md "Ca!)ino" brands. I' 

l -:, Abol is the $econd-I~rgest tobacco produ,,;er 11\ l'ruguay by market share and volume. 

Abal'£ markel shure. ill] brands included, WfI:i tlpproxintotdy 20 per cent be-torc 

Ordinrmcc :5 t-J .:::une imo torce. (n FebfU.Zlry 20{)9. Ab:lr oS market $hare was I Y.l..t per 

<.:eJlt. AI Ihat lime, its "Marlboro" br:l.od products olcccunled (or 7.6 per cent of llle 

m:!rk<;.'1 in L'T1JJ:,'\la>', while ··~i<;.'Sl;l" hr:.Jn(j prodm:ts :.lccoumt'{t li)r 6.0 p~r t.:em. "Philip 

.vlorri$·· bran(: producls for .L:! p~r cent. ilild -Ca:iino" ;)I){i "Premier" bf'3nd products 

J.~. Lntil Ordinance 5J-l. ..:::-tmc inlo clTc.:1 011 31 1'vlarch ~O(N. Ab:li sold e:.l.:h of these 

brands of cigarettes in differem product varieties, which were recognlzed ... .IIl Ih~ 

f(I:lfkec as individual sub-brands. Inueeu. um!er il$live t'o.milies o(br;.lOds. i\bulsold <l 

t5).t.~L 0 Ln...,ct~9. diffcrem Dl'odl,ll;,1 vP:.rieries.. J-~or ~'\.l.mple._ Ah.ll! ~s_.I1 !l:.!..'iJ11'P ..• Yt<)l:l bmu-::-
brands of cigarettes In different produ..::t varielies, which '.-',;ere n:cognlzed tin Ih~ 

tnJJ'h:ec ilS individual :->ub-branu.<:. rndeet.l. um!er ils tive t'o.milies ot'brands. t\bal sold a 

t ... ·'I\:1! or twelve ditlcren! produci varieties. ror e,,:unple. Abal·:). Ilagship ·'YtarlbOl'o·' 

,! L:<.:'!n~C' Atre~r1l~m and ,\.mendmcnt bt:l\Ve~n P:'YlP :md .-\bal. ;5 Oo:lolxr :no:!, :11 E\]-tiRIT C-Q (<.:~nain 
m;i.'n1);Jti~'n thai is irr.:i('vunl for Ihe Pfl:S<:J)1 pUIpl'se$ 11;\$ be~1I redacl<:d lor conlldelltialil~ r~son~: II should .llso 
:<>;!' nOleJ !hll !.her.: ~ a deticill error in the 1;lle ,)1' S<:hedule B to Ihe .-\trIendm~nc to license Ay(eemt'rll. wbit:h 
-lwlIld fl!3d -Uru¥UIiY" instead (.f··P:Jraguny .. t 

." tf'Jg\lay3T\ reyn>Uillllln I.!l)I,;uPlen", fvr "~I ... rlboro." "FicSf::J..~ "J.&M" 31ld "Philip .'·"Iorrls- tr:ldc:-mi:lrb. ;II 
I.:,\j·IIBIT C .;t. 

,- Urul,H!J.ynn regislr.l{ion doc limen Is for "C:nino" and "Premier" tradt:lllOrk.i-. at fXH IA IT (·11. 

fQJo. 
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r-iR Holding i.'! 01. v, Umguay 
RI."f'!ucs! lor Arbirr;HiDo 

c'J..L\Vf. 
19 Febru:.1fV 21}Iu , 

br;lflJ '.\IUS protluct:d and wlc.J as four Ji:;:(im:t product~: ·JMW'lboro Red:' "\r!urlh\)J() 

Green' (Fresb Mint)," "Marlboro Gold" nod ":VJolriboro Blue." E:lch Oi' the$e produ~ts 

was distinct in ils ll:Jvor characteris!lcS, tht: tobacco blend:> ir contained :md Its 

nademarked puckaging. For example, "Yiarlboro Green IFresh \.iim\'· h:lJ :l. 

meruJlOl:lled t-la-.;or which distinguisb(Xj it from the other "\darlboro" proJucl v:lnclks. 

TIle eight ~her product v:lr:lcrics suld by Abal were !he following: "Ficsln," "Ficsta 

Sllle:' "Fiesta 50&50," "Philip Moms.- "Philip ~'lorris 8Iue:· "Premitr E:<;tr:.t" 

"Premier" and ''Casino,'' 

~ I), ,.), sJgnilic:lnl proponion of sales for ~:lch brand were :mribuJUble to lilt: van,,)v,S 

producr .... nneties or sub-br:lnds, For eX.:lmpte. in 100~, s;t!cs of "V1<1r!b-oro C<JIJ." 

"yfarlbnro Blue" :.l1ld "Marlboro Green (Fr~::ih' MinL)" amounteu ttl ",0,5 p~r l:~m 0f 

s;d~s of ":'J[wlboro" br3rtd ...:igart:1tes. while the c;riginal "Marlboro Rt:J" \'!lrI<:"IY· 

.lc~ountcd for the remnilling ;)0,,'1 5 pet cent of sales, The "Fiest:l Blue" ;)m:J "Fie<;f3 

50&50" varieties :lccoumed fOT 6.-1 per cent of "Fiesta" br~Ulli sale~: 15.9 per ";\!Ill 0f 

"Philip ;\-iorris" brolld s:llcs werc 3ftributnble {O the "Philip Morns 8Iuc:·' \,:U1<.:1::; :md 

~-I.4 per eem ot' "Premier" s.:Jle~ were sales of rhe "'Premier" varil!lY, The Jiftc-rent 

prClJuct:!; ,,\'ilhin thesc br:lod (:-lmilics therefore h:lVe pln:;cd an im[>lln:JH( mic ill .\,b:d') 

hu:>int:s,S. 

. 
B, The single IJresentntioll l'equiremelll !I\ Ordin:lllcc 5]~ 

21). In the Clm(~:<t of its publit.: hC:JlIh policy relating to wbul:t:t1 Jlrlldlld~. the L'n.lguay;.IIl 

P:.lrii;.!m!!nl. on 6 Murch 1008, passed L.lw I S,1:'6. pn.-.hibidHg Ih..: US;! o( dC::i..:ripl\lro.; 

whi~l' m;JY uireclly- or indirectly I.:rc-:lle. :i false impre$siol) IIl:!t :,l ::iP(:("II'I(; IOl>~h':(:~l 

proouc{ IS I~S$ harmfid Ihim anl1lher. .'\nicle g orL,w 18.2:.'6 pnwid(:d as' tolk)l;:::i: 

fTlhe I,lse is hcreb~' ti)rbidden ",1' terms, dC-SCriPIlVt" feo.turl!:.:. Jr:ldem;)rk~. 
ligur;J.tivc :ii£-LIS or "I' all~' orher kind of sign whidt m:ly I!;l\'e th..:- Jirect \l( 
indirect effect uf creating (he faJse impreSSion thaI ~t ..:main tobuc<:o prouuct IS-
less harmful tbiln :mofhcr, IX 

., 
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F'TR Holding et <1/ • ...... Uruguay L . .\,UVE 
Rcq~"'c~'~[~"~>f,-,=.~~r~h~i'~r~31~i~ .. ~n ______________________ �~9'_'F~e~h~ru~a~rvc:..~,[~I~II"_) 

21. LlW ll:L256 was subsequently implemented by Deere<: ~~..J:008_ signed by President 

V;izquez on 9 June 2008. While lhe D..:crec !nostly min"orcd lhe Janb'Ungc Qr Law 

J S.256. it also provided ~ddilionuf (Ielaiis ;'lS to the meaning: of the terms ">lilY' 01her 

kind o(sign," Indeed. it ac..ldetJ tn:11 such signs .:ould indude "colors or \xmlbin:.ttion(::;j 

(If o.:olo{S. numbers or leiters." AI1icie 12 of the Decree provided as roUows: 

Tile use oftenns. descriptive features. (rodemarks. ftgurative signs or sIgns 'Jf 
::my other 1011d such ;.I:; colors or I.:ombinution or t.:ulors. numbers or kn~rs. 
which mol' Il<lve the direct or indirect effect of creating dH~ fal::;e irnp,rcssion 
thal3 cenain :ohacco produt:t is less h:m~ltul thon :.lnQthcr is ti)rbiuut:o. '1 

The stateu purpose ofL:lW !:L2%. aml ofthl:: Dl::crl::t: impl~menling it. WolS Iherelore 10 

Ii:>rbid o.:igarelle packagjng which could C'n.:3tC J fnlsc impression 3$ 10 the ret':Hive 

h;mnfulne$S of a sped!k: produC'1. Abal was I;onliuent th;.}1 its p;\cbging atlhercd 10 

tlu! requirements oJ L3W I 8.256 ~lIId ,,:olllillued to ll\3nut~Cture :.ind sell oJt ils product 

varierie!; under its Hve bramJ!; alier the enilClrnl:!nt of Law IS.256. Aba!'s contidcn~c 

in this respe<;t provl::d to be ju!)lilied. in lilal it was never nOtified by the L'l'uguayan 

authorities thot the p:.H:k:lging 1.,lJ' all)' or liS Iwelve pradu!..:{ v<:Irit::lit:s or prest:tll,uion.s 

';:;re:lIed :.l false impression wili) respect It.} Iheir rC\:Hive h;lrmlutness. Abal has also 

lll::\'er nm;etl :.my objt:t.:lion IQ 0f ~nugh( III ...:ilalkllgc thl.: proscription !)f miste-~djng 

<lescriptoi'S. 

H(lwen~r. despitt: Ihoe dl::;Jr !:.tngu:J~t: l>f L:.tw 1 ~_~)6. anJ of [he Imp!~m¢ntillg D(,!!..:rc..:. 

th~ Ministry of Public Ht:nllh adopted :'l dis[ort~d ,lJId V;,\SlJy e;q)ilncled [llleq1fet:1t1IHl 

thill would huve al) une;.(.pe~-ted and ;ld\o'~-r",..:: imp'l..:t Oil ,'\bal's bUSllles.;::. 

2-1 On IS August 200S. the \.linimy 01' Public Ile;)!lh issued Orciimlll!..:1.: 5t~ With thl! 

>:r!If(>.! nllm('l>:o'! .. )finlnlp,nH~nlln~· [:IW IS.'S{l :md Del:r~.! )~..a,[ln~ HnW"H'r in<;h':lfl"t' 
tll;lt would h.we an uneC\pecled Jild ;ldH'r",1.: imp'\\.-I on Aba!'$ bU~lne'S.$ 

2-1, On 13 AugUSt 200S, the \'IiJJi~lry ~lt' Public Ile;)!t\) issued Ordin;J/H.:e 5[4 with fhl:: 

~;tated purpose ofill1ple(l1t:nlln~ L;lW tS.256 :md Dt.:~-ft:C 28 .. UJI)~. Howe-vcr, mstc:ld oi' 

merely imph~mentmg the l:lIlguag~ ill"tht:- l~w amJ the Dt:l.:n.~. the Ordinanct' t:lckcd a 

complddy new substantive pro\'lSlon .)1110 the lallgu:lg~ ,)f' Dt:-~T<!I:: 2S·t'I.lOS. 

dleclive[y prohibiting all Il)baL'c~' cllmp-anu~s r'i'\llTI selling llifh:renl pr\,)duCi \ ariclic-s 

under the same br:.mO (Ihe -·SII1.g.!c prcs\.'nt:uioJl requirement"). :.l..rtidc 3 Of' Ordm.mt.:t: 

:. 1-1 rC>lds ~ lollows: 
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FTR Holding el at. '/, Uruguay LALlVI::: 
R cyu~S! lo£.,6.~~!!fca"lJ~o"J1 ___________________ -,1-,9~f~e"b-,n"lO"r,"y~c"I)"I",-O 

Each brand of tobacco products :>hall hnv~ OJ sincle orcs(;l1l:Hion, :iw . .:il thtll it i:; 
forbidden to use leons. descriptIve fcalur~s. [ruti~marks. ligur.;uivc signs or 
,<;ilOs of allY other killd such as colors or combin31ion i.lf ..:010r5. numbc:-(s or 
ICHers, which may ha\'~ Ih~ direct ur indir~!t:1 t:fj~CI of ..:rl!uting :l false 
impression Ihill a cennin IObacco product is les~ hannfulthilo another. varying 
onl:- the p~~lOgrams ;lnu the warning ac()r<.ling [(I ;miclc I" of llle pre:;ent 
Orrlin::JHce.-

Abnl bec:lmt: ;'\ware of Ordinan(;t: 51"- on 9 $~plember :::Oll~ through 3 telephont' 

>':1)11\"(:rs:)/ioll with 3 Ministry of' Public Hc:'alih 0t'1kiaJ.:1 Given the incon~nHency of 

:he On.,hnance with the Llw and Ihe Decree il purponcd !O IlnplemellL and Ibe 

Claim::lnts· ~'T~l .... e COllcerns o.s to Iht! etleels llf Ihe :;ingle presemariol1 requircllll:!IH l\tl 

Iho:ir QvcrnU blisinl!Ss and Ir;Jdemnrks. thl:: C\:Jimanls naw :since th:J! J~te consi$u:OIly 

~()ught ils revocation on multiple fronts. It :;hould Dt! no(~ Ih:'H no mher Jurisdi":IIIHl 

has ;,JuopIl:d :.l single pn~setuatiun requireml!nt Iik~ rile Olle in Ordin;ln~e :. I·J. 

26. rim. bOlh Abal and PMP actively sought:.ln amic.;Jble soiuli,.un. InJ('~J. lip II) tht! ihll! 

,If tiling of the present RCquCSf tor .\rbilf:llion . .'\blll IHIS t:ng;lgeu 111 numt:fOll$ 

conSUhatHlns with \tlini:>lry t\f Punlic HeulLh ofticials Jnt! I.Hbt!f higJH:lnkillg 

~\)\\::rlllnCJlI 0 fticinls 10 ~eek the volunt;u:-, withdrawal of the Groinan...:-=.. 

Abal JIStl rt)pe:lledl:-, r~ut)sled all express deCision trom tile ;'ditli~lry tJf Publil: HeJllh 

-:I.:lri(yill~ the \\o'3y in whi..;h i! woul{1 inlerprel :1111.1 apply Ar!ide -' l'f OrUinano.:e :'\·t 

"f be tirsl ~uo.:h request \\'3S sent in J ktler dat~d 23 Sel)lelllber ]()U;{~: At!er mllre 111:.11l 

lhre~ m"llllnS \\iilhllUI a respons~. Abul $enl J seo.:t)nd letter \Ul ~o Dt:~t:mDer 2(]1)}{.:' 

:$. \\'h~n the ."lini~lIy ,)1" Publi, lI~ahh did finally resp:.lnd Il) ,·\hli":, ~quesls ,m 2S 

ltU'&"l~Y~!-;N~ ,J [,IU,k9 Hn\'yu\\~~.lY.;uJ'~t'(ii~~~&R~afl~,fi!ft~,l ~~'l~d~~qHl~f~rrt-}.~I.er Ihl>" 

:$. \\'hen the .\'I;ni~lry of Publk lIealth did tinally resp:,md Il) An:li"" requests ,m 2S 

kUlU:U,'· ~009. it did 51) onty or:llly. Its response Ol;Jde c!c;,Jr th.:ll it would o.:onSHJer the 

~ingl(; pr(':icntatioll requirement 10 be the opcra[j\·c pap: of Aflid..:- J ~)f [hI! Ordinance 

and wl)uld disregard tll~ relTIoiniog language. .-\(.h1iriolla! preSenl31l0tlS \\·oukl he 

.' :-'hru~tr;-· 0;' Pubhl.: H..:~hh Or,jifllJnl.:~· 51·1. :;.; .·\u¥~t '::!)Ol{. at EXHIBIT ('.3 \Ull~lftio.;laIIHlIl::;I:JI~"tl: cOlphu:.!~ 
~l,j.j<:,j ,. 
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FTR Holding Cl al. v. Uruguay 
R~quesl lor Arbitration 

L.-\UVE 
19 Fehn.wry 1010 

barred even if Ihey crt::;J.ted no risk thai consumers would be misled JS to the rehuive 

hC:JJrh risks of the products. Aballaler sought written confinnation of the Ministry"<; 

position in u letter it sem 10 the regal depanmem of lhe MinislIy on 3 Febnwr:- 2009. 
. -, but never receIved a response,- The c!nril1cations of the Ministry of Public Heallh 

confirmed Abal's initial tears about the sweeping consequences of the singh! 

presenwtion requirement: the "single presentation" dause added in Ordinance 514 

required Abal to choose one pwducl varianl per brand anJ Jiscontinue aU olher 

product veri ants. 

29. In addition to consultations wilh the Ministry of Public Health :lnd other g.o·y·emmem 

officials. Abal and PMP submiucd administrative oppositions to Ordiml.l\ce 514 to the 

\:Iinistry of Public Health on IS and 19 Septembl>:r 100S respectively. Abul 

supplemented its initin! complain! with a more detailed submission on 7 November 

:WOS. The oppositions requested the revoc;}tion .of tbl! Ordinunce based on various 

administrative and constirutional law grounds .. but <1lso Oil the basis of international 

trade. imellecrual property and investment law, 

:-'0. On 9 rebruary 2009, Aba!. Jl\voking Its ct)nstitutionfjJ rights. also tHed;). I'CqUCSt faT an 

Injunction Camparo (..·ollsfilfU.:ioltd/) betore the JII=gadu LClrado d" P,.imevu lns/aIU .. ;j" 

en 10 COllfencioso AdministrativQ de. pJ';mer Furno. :1 first instance "::llUn.. ;;t!eking th~ 

suspension of Ihe imptemenlI"Ltion of the Ordinan..::e pending..:1 decision in the ongoing 

;ldminjstrative proceerlings belon~ the Ministry of Public He:llth. Abal requested tllli 

the Ministry be ordered 10 

abst~in from enforCing [he llIega] Applic:uion of !hi! Ordin::m.::e. and ther~fore 
:ll.llhori2~ tli!! sale of:v1arlboro cit;!3rettes in the red. l.!okL blue and Qreen ollcks. 

the MInistry be or ereo to 

abst9jn from enforcing [be l\Iegal Applicarion or the Ordinance. ;lOd tht:r~fore 
;)'ulhori2:e the sale of:'v1:lrlborQ cigarettes in the red. gl)ld. blue and green pucks. 
as well as me sale of other brands currently com:nerciali7.ed. until such times 
:u: the Supreme Adminis!..r:Hive Cuun rult!S on the merits ot'the case or uphold$ 
the petition 10 silspend Ihe enJorcement of Anicle: 3 of the Ordinance. 

The request for the injunction was denied by (\ judgment rendaed ()[) IS Februilry 

:!!)09 on procedural grounds... An appeal of that judgment before the tribullal de 

:.' L':lfcr frQrn AbnllO fhe MinislJ"y ol"Public Health, :!6 De<:embO' 2008 ... t E.."'\.HlBIT C·IS 

:4 L~l1er (rom Abal to Ihoe Mil'lisft)' of Public Hc:;:Urn, 3 F~bfWU)' 2009, at EXHIBIT C-16_ 
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.FlR Holding et (Ii. v. UruguiJY LALIVE 
! <) F('bru;trt ;01') Re~luest lor Arbitrilti,o~n ___________________ _ 

Apc!m,';ollcs ('rr 1o Civil d(! Prillier Tilmo. 0 civjl ~ourt of Jppc:lis. \\'jS ;llslJ n:j~f,;tetJ un 

~i April ~009 . .:IgOlin on procedllral b'Tounds . 

. ~I. A.~:l result or Ihe ;""Iinislry of Publi!'; Health's foilure (0 d~t;ldl! ~)II AbaJ':i 

ldminisu:ilivc opposiliolt .. o,.itl1in the :!OO days provided by Urugu::IYln lJ.w.~·' fhe 

I)pposlIiol"\ was deemed 10 b~ reje!,;ted on U April 2009. giving . .l,.bJI (hI! rigilt to bring 

Ihl! maHer before the TribwUli Collt~ncioso Admini.uraljl·". ;l ~pe\';I;JJ. tin::tI-in~l~n.:c 

:ldminislr:llive c(lun. Abal liled its :lnnullllcm ~c(ion on 10 Jum: ~oOI). :.t!d:tng the 

J!'Uluhn¢!I1 of i\.ctide 3 or Or<iinanct: 514 <tnt.! oJl1 interim suspension ,)1' the Jpphc;uion 

of (h~ Ordinance during the course of the proceedings. The appe~1 sWtes. in r..:lt:vam 

pull: 

[A.bal] hereby rcquesr(s] the following trom (hI;! Supr~ml! Aominism::ttivt: (\Jun 

.). On the !,!fcunds included in Chapter IV ::1IId V. that (be 10lal inh:rim 
sU5pemion of the execution of th~ Ordinilll<O:c be ordered. 

-I. Arter the usual pWl;edures, that Ihe Cl>un ~nnul :midc': orOn.tiLl:tnce 51-1. 
t.I~lteu August I $. ~O(JS. Ihe g.roul1ds SCI out in thj~ cmllpl::l1nt. 

;\bat :lrgueu. iJJler Illia. Ih::u umJer Lruguayan bw. 1.1) In \Huin:.llh.:~ (h.)1 C''I;..:~..:{r~ ,,1' 
';('mtradicls the law it impll!ml!llts is- nlUr'lifes.lly iliegOlI: 12) th~ .vlilll:.(r~ ,)!' Pul>h ... 

HC:lhh l'I.oc::s nOI ha .... e any juriscli.:tion to .;rc:lIe the ~nljrely n<::w singh: pr~sem:H i\'n 

r~qujrl:menl: and (3) only :1 lormal law o!nacteu by P:trJi:lm..-nt "::10 r..:sm..:t Ihe 

cnnstituliotlul righl~ of Abal PUI'SUilllll(, the /'(.'.H'rn/ til: la h:\' lh:;pl res ... ·:"\·<,;'1 pnn":lpk. 

~" :\b:.ll :.llso assened. on LIS on-n behalf and on behalf or olher Philip :'vlunis I:OI11P;'lll1h. 

, ' 

its ri!!hb unde: the S\Vj!zerl\lml·~":ru!!u:'1V BIT nnd t~tho;!r n::Ic":lnl inll!'IT!:Jlilln .. i tro.:;uic!>. 
cnn5titutiomll righls- of Abal pursuant 1(.. the '·C.!j',·r\'U til: 1(1 I.:,\' 11":~ll r.:s ... ·:'\'ci prill..:ipk . 

• \b:.ll also as-sertc:u. on ils own behalf and on ~hulr or other Philip :'vloni s I:, .• mp.mie::.. 

its rights unde: the S\ViI2erlaml-~":rugu:'1Y BIT :md t~lhc:r rc!c o,.·:In! inlt"m;Jlilm;li tr.::lI ics. 

e.'(pres:.ly reserving ils rights to bring cl;lims under the BIT. These pfOl:el:"l.,hn,gs ;Jn~ 

I:UlTentl y pending.. 
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F1'R Holding it! af. v. Uruguay 
Requesl I(,)r Arbimuion 

C. The excessive (SO per cent) he::dlh w:lrning requirement 

L.\lIVE 
19 Febru<lJ'Y ]010 

_::'3. Slarting In 1982. 5u(;(;t:ssive Uruguayan laws and decrees made wrinen heo.lth 

womings on tobacco product packages mtmoalory. Initially. Ih~se warnings consisted 

of the (exr '~Warning: smoking is hannful tbr youI' heallh:" and could be placed 

,mywh~re on a package provided it was primeu in at le::lSt font size No. S,:f> Th~ 

.texrua! warnings were modi lied in 2003 to reod "Smoking m;)y c:)use cancer. lung:md 

he:lO diseases. Smoking during pregn:m.;y hanns your child:'~~ in :W05. the size of 

the wamin.g$ was increased 10 cov~r at le~1 SOG .. ;, of the :lre<l 01' ea",h sid~ of the 

packo.ge, wlth letters pzil1ted al least in toni size No, 14.~~ Aba! complied at all ~imes 

with Uruguay's tobo.cco regulations. 

34. In early June '2009, Ahul bt!camt: aware !Tom the press of a n~w decret! issued by the 

President of Uruguay which would require :m incre:l$e in the size 0," hC:.lhh wumings 

on cigarette packages 10 80 per cenl of the surface of the front and the back \)1' th~ 
pal:k::Ige. ;9 

~ 5. In a letter dated 5 June 2009 sent to the Ministry of Public HeJlth .. -\bal e.'l..pf~ssed its 

con~eOlS ah\)ut the Dt:t:ret!. It ulsv nUldied Ih~ ;'v{inistry Ihm :.\bal and ils parent 

company considered the: Deo.!rel!: to be IJleg:11 tlnu th:l1 II would constitute a bre;Jch of 

,h~ Swilzerland-Uruguay BIT and lHher relevant inlemationlll t~li~s.·:" 

3-6. The Claimants' argumenls ~md til!!.,' o;:ft()ns 10 seek an amicuble sulmion again prvv!!d 

In be ti.lIile. On 15 June 2009. Decree 237:001.} was published in the officlU\ Gazette 

and thereby enu\;Ied without ;Illy .;onsull;'llion and in complete disreg.ard ot rhe 

Claimants· objections. As allticip.ued. the Decree imposed un incf~:lse in Ih~ size of 

:md thereby enuctell wilhoul any ..::onsultation :lnd in complete disregard o.>f rhe 

Claimants' objections. As amicip;)ted, (he Oecree impost!d an incr~:l$e in th~ size of 

health warnings on cignreue po.ck:lges to SO per cem of the surt';)ce of the (ront untl 

:~ [k;:rce No_ 36(:005,31 Janu:uy 1005. 

:~ EI ObS<'T''1ador nniele -i!lllided "VaLqu~2 lrev;] J 1;1. ONli luch:l cnorr3 eJ f3b3t:,C." .: June ':'1JIJ9. ,'1 EXHIBIT C· 
r7. 

"' Lerler (rom AbllllO 1M MiDisnyofPubli1; Hc::r;hh. S JUllC ~009. oj E.,.'<HIBtT CUI. 
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F'TR Ht')IJing c( ai, \' Lruguay 
R~uu<:::>( for .-\rbitr:niOll 

LA LIVE 
19 Fdm\olrV ~OIO 

h;.l':!.; Of III..:: pacbges, Like (he single presentation requiremcni in Ordinance- 51..1, Ihe: 

30 per celli heoJlh warning is nu .... et amJ h;;l$ not been Inlroduccd b~ ,my ... Hher ~\)Untl'y, 

t'ntler Cru~,,!~yan h:l.W, Aba! hud tcn duys frolll the publicalil,)n l)f Deere.:: :!S7,O(i1) to 

t'ile un :ldministrauve oppositiol1 10 tIlC Decree to the Oftice of Iht! rrcsidt::n~y, ;IIlU il 

JJ(i so ~m If> July .:!009 (th~ I~n u:.\y term was susp~mied ITom I July until 15 July Jut" 

hi ;) JudicfJI holiday), The submissiuns rt:quested the n!vlJt;~tion of lht::! D~t;ree b:Jscd 

~'!l \,.lliou~ constitutional lnw and !fJdem:Jrk Itlw grounds, as wdl :IS 011 tbe ba~is or' the 

(,verall i !legaliTY of Ihe Decree. 

:~ (hl II SC:plember 2U09, Abttl r'ikd an aClion wtlb the Cl,)osllruuonaJ Cuun. arguing 

that L'c!fl::lin provisions or' L\\v 18,256 :ire ullconslltulionaJ (u Ihe:: e::x(em that they 

purport to gr:'lfll the e,'{ecutive branch unlimited power {Q Impose res(ricliuns 1>11 

Il1di\'idu~11 righls. These pror.:eedings .lre currently pending, 

0. The requirement (0 indude deme::.ning pic1ogl'ams on ci~;lrcue p:J.ckaging 

:'), !"IL'wgnllls tina bc~~me m~mJ;\(ory :l..<: p;.]rt of he;.]!t}} w;lmin.:,!~ \In dgarl;'tle pacbgcs 

:.~)id III Lnlgu;lY in ~t)05 .'1 

'::'1, .. \rlil.:ll:' I lIf Onhn:m..:~ 51 ... prOVides Ill;).! the mandalory he::alih \\I.J.ming.$ ,)0 ~1!pfCn(: 

p:u;bgin~ mus( cnnlaio o)n~ E}f J new series of picto!;,'T:lnlS W bl:! I:;sue~ by the ,vl!lHSUY 

.Ii' PlIhflL' Ht'~llh . 

.;!, Huwev!;!r, ,IS issueJ by the ,\linl$I0' of Public Health, the pictl,)gr~ms ImpI):;cJ by 

Artl"':!.: I of Ortl!nan!.!!!' 5}-I do not Wanl of lbe :l!.!tua[ he:llth (:lYeclS ~\r sm()l\ing or 

.:~, Ht.l\\'evcr. ,IS isstlt:J by the ,\olinislty of Public Health, the plcto!!r~ns Imp\):;cJ by 

Anlclt: I of Ordinan..:e 51-1 dn nm warn of the a..:tual he:llth tfti:":I!> ~\( snwl\ing or 

otherwis.e pWtnole leg.ilim:JtI! publk h~ahh poiicie;;. They :m: highly shol.:king iOlagt:s 

Iha! are- designed (E) invoke emotions of repulsion .m<.l di~gusl. e\',,m !lOITOI', ;]nd 

ene~li\'dy <"p~"T:'H\! ::in ~s t\) undem1ine :lnd indccl destroy Ih<: ~wud will n::isol:l;lIc:d 

wllh Abar:; ,lOt! PMP'$ regally pro!cCh:d Lf:.ldemurks., 

"S~'r? Dc:.:n:c :-.;", !'lImo:., 31 ~L":- :::00:'. 
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Ii!! 16 

...f.~. As such.. the pictogT:.lms untairly inu:rft:Tt: with th~ Claim::mts' use of their legal rights 

und~r L:ruguayun and inlemalionnllaw, and effectively ueprive the Claimants of those 

rights. 

E. The Claim:lOls hltve sustained subsrnntinJ damage :lOd losses !.IS a result of the 
Respondent's measures 

-13. TIle Claimants have $uslaineu substantial damflge and losses as a resull of Articles 

and J of Ordinance 51-' and Decree 287/009. More specifically, the measures have 

led 10 0. substanlial reduction in Abal"s stlles in Uruguay, h<lve deprived PM? and Abal 

or their intellectual propeny rights, as well as the goodwill :md commercial value 

associ:lted with those righlS. have caused a reduction in the value of Abal as 0: 

company ::md therelore in i=TR's ownership interest therein, nnd hllve imposed 

~xtraordina.ry COStS on the Clalmunt" 

44, Alier the enactment (If Law 18,156 :md Decree 18.:1/008 In March ond June 2008 

respectively, Abal continued (0 munut~cture and sell all its product vo.rieties under its 

live bronds ilnd was never notified that its packaging was inconsistent with their 

provisions, However. the entry into torce of the single presentation rcquirem~nt in 

AI'tI<.:h: .) of OrJinum;t:: 5 I ~ on 31 .\1arch .:!Q09 tQrceJ Ab:.tl to rmlu""~ from th<.: 

L'ruguoyan market sevt!Ll of (h~ Iwdve ~ig:.trt"nC' product:) il prevlI.lu:sly ~olt1, For 

(:xarnple, Ihe requiremcot rarced Ab:l~ t(l discontinue (he manul":.lclUring. and sale of 

'·~, .. brlboro Green (Fresli Minll", "M::trlboro Gold"" ,1m] "fvlurlboro Blue" variants 1.1! 

,-\bar::. tbgship unu popu!ur "\r[arlboro" bram.l. I~ilving \.)nl~ (ht:: ··:V!~lrlboro R.::d'" 

variant on (he mJrket. Abal :;imilarly was forced to discontlnue ils ··Fiesta Blue'-· 

.-\bars rhtgshir and POpUlUf ":vlarlboro" bralll.L It::;.}ving \.)nl~ Iht:: --:Vl;ldboTO Rt:d" 

·':Llr.'lnt on Ihe market Abal simil;lIly was forced to JiseolltiJ"lue us ·'fiesta Blue,-' 

--Fiesta ."50&50;' "Philip :Vlorris Blue" :lnu "Premi~r EXira" prOUUl.:l \'ari~lies, Th~se 

pro<.Jul.:(s 3]"e otherwise l<lwful and have been banned solely as a result of the llnl:lwful 

:md arhifr:uy rf!stnction on the use of esmblished trademarks. 

~5. Anicle 3 \)fOrdinnnee 514 hilS translated into signifkantly reduced sales b~cause it 

precludes Abal from mnrkcting a numb.er of product varieties which h<lve been very 

:iucct!SsfuJ over Ihe ye:lrs. As of 31 December 2009, Artll.":le.3 of Ordinance 51" has 

resulted ill un uppro:timately 15 per cent decrease ill Abal"s sal~, rhe hardest hit 

brand hos been "Marlboro," ot" which Ole discontinued '"MarlborQ Gold," "Marlboro 
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Shu;:"' ilm] ·'Ml..lrlboro Gr~en l Fn:sh Mint)" varieties r':"'Prescnted 40.5 per ..;.:nl nf tl)13! 

s:Jles in ::!003. Other tlisconllilued produc[ varieties also reprcs:cnl"::<.J sigmlicaol S:.lics: 

: .. L-I per .::em under the "Premier" brand. 15.9 per .:ent under Ihe "Philip \llorri:f' br:lIld 

::mu 6.-' per (.;ent under th~ ··Fi~~w" brand. It shQuld be illHed til;")! Philip .\lolTis 

affiliates worldwide have invesh~d signiIic:lnl :lmOUIlIS I.If lim..: :.mJ ITIOIl\;.·Y in 

devcloping a r<!'iisjon of lhe Ihree sub·brnnds 1.)1" Ih~ M:lrlbor~) family. A~;j n:suh vi" 

Ordinanc!! 51-I-. Philip ylQms ha::. b~en prevented from 1I11rodu~ing these lllnl.lvalilJllS 

in Lnlguay In(..i :l.I:eurdingly has bc:en depri ..... ed of Ihe use uf its imelkcltl.:ll pmpeny . 

.16. :\l1ide} of (he Ordinance hilS also eiTe..::tively dimimueJ l Ilumba o( r~'IP'~ :lOt.! 

Aba!":;- intdll·I.:~u:l1 propcny rightS in Uruguay. Indeed. the ";Lllllm~r..:i:d value \.If Ih~ 

imclk..::mill prop~rty rights in the tiis(:ontinued product v:JOcli..::s has been w;pt.'tl llUI 

bet!::.Iu$~ they could nu longer b~ us{!d in the mo.rk~t;ng of el!?;Jf<!tle$. At IC::lsl seven 

Ir::lJemarks regislt:red in Uruguay by either PMP or Aba.! h;lVC b..:en:,:o ~Iimin;ned. 

":7. The ~xeeS$lve he-.llth warning ri!quiremt:nt impos~d by Decree ~~7.f)1l1). \\"1111.:h 

provides dIal 30 per ceo\ of:J .:ig:.Jreue p<.II..'kag..: be covered hy Illt! he:.llth II :ll1lillg. also 

$~~'erdy unti unt~irly Te$uict;; Ih~ usc: by the C1:.Jirn:lnls vi' their r~n1:Hni\l~ k;;;)II~ 

prl)lct.:ICd tf:.ldcllI:lrks, The C!:um~l!Its UU Jl\1t ";OIllt:S\ Ihe: publ,,: ht;"alth 1~<Jil"::~ .!I· 

waminy. of the heahh risks a.-';$\H;jated wilh tobacl:o COf}!;Umpl!UIl. HIH\."t!Vl"r. ])t,!I.;:.IUse 

of its size. the SU per cellt health wamlllg prevents Ih.: Ckllm;lJll$ from usiJl~ the 

tr:h1~n1arl.:s III their prorer. leg:lll~ protected form :m'J thcn:'i.lrl;' •. :th.'eli\ I ... I~· dcrn\i':~ 

Ih\! CI:umams of (heir right It) use lh~ trado::marJ..:s. 

-18. ..\s issued by lh~ ;Vlinistry of Public He:,lth, tIlt! pietog.r:.lms ~~quirc:tI b~' Anidt' I or" 

-18. As if;sued b~' lh~ ;Vlinistry of Public H~llth. th~ plelogr:.ln1s r~quirl;'t1 b~' Artid~ I o{ 

Ordini.lnce 51-1 a.sso~i;'lle tht!' (l<Jimunts' prlldUl.:t!) with l)ih:I\~I';e Images ,md \hcrl.!-b~ 

undermine the goodwill of their legally protecled Ira.dem:lrks. In \\lH~h Ih.:; Cbim:mts 

h::we invested he::r.vily o .... er the ye:us. lnd~~d. a.s issued by th~ ivlil,istr;_ ~'f Puhlil.: 

Hcahh. the pictognl.n1s g~) far beyonu any legilimutl! public he:lltb goal jn1.! dl'::CH"dy 

l'ptmUe so as to (j~nigr;ue- Abar", products ::md (0 destroy the go\)dwill a;;s.oclalt;"d wilh 

tho.! Claimants' trademarks. thl!reby depri ..... ing them of their ~omm~rcial v:lluc";. 

-lU. .-\bar~ reduce<J sales and the I!liminution oj" a gre-.ll p:lrT l,r the tr::nl,,:marks and I.)ther 

iruo!lleccua\ property rights it either owns or licenses from P:\1P h:.ls also diminished. 

" 
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;lnu will continue to dimmish. Ille ~ummt:rciul valul:! of Abal \l$elf as 0. compan;.-. o.lld 

thus of FTR' 5 ownership inlerest in Abnl. 

:'0. Fin:llJy. the Claimants fact: surn.a<lnliaJ cXlr:lOrt.linary cost:'> a:; a n:sult the (hr~ 

~ll!a$Ure.$. The disconTinuance l)f ct!rt,Hn pH1JuC\ Vlrtetie!> :lod the reduclion in sales 

:'!suit both in ;).udilionul COStS- ft!l:ning t<.J 11'1t! Icrmm~tfioll of coO(r;.H.':[S wilh Joe:.!l 

disiribulors oild s::lIcspcrsoll::>. ;J.nd. 1ll 0.11 likdilwod. III the -:Iosing of :\bars 

nwolll:lcluring r:lcilili~ in Uruguay. Ab:J! :.dw alllicipHICS Ih:n the <.Ic~rcasc in II:; S:.I!C!:i 

is likely to I~od (0 funhcr ..;oslS ;JsStlt:iiJleU wid1 the I::iY'~ltl 01' work ri)n.:e. 

Ill. JURISDICTION AND PROCEDCR.->.L R£QUIR£M£NTS 

:5 i. The CI:limOlnts' daims fall \Vltoin Ih~ jurisdiction Ill" thl! Centre LInder the lCSID 

Convention :l11c.J Ih~ Swit:,erlllnd·Uru&u~y BIT in that the p:.lr1i~:; h:.lvc- ,;onsenteu to 

such :lrhitro.lit)ll f.A), the:: Cbim:JOts :.Ire "inHS{On;" withm the: me:,ming af DOrn the 

ICSID Convention :mo th~ BiT (i3). ;lnll the Claimants h:lvl.! m:::tde;).11 "invt:stmenC" In 

LrugUilY let 

5:, Tlw Swil~erl:.J.nc.J-t:rugu;ly 81T Hnpl)SI!S ;1 s;.'(-m~\nth \\Jiltlll;! ~'tcril.lJ from Ih..: d:.lll! the 

Jispule is "r;Ji:;ed:- TIlt: Ciuimant:i h""..: either cl,mphed with this r~qu\l"emenl. ;,\$ they 

raised (hI.! <.lis-pUle with the Re$pundcHI regJrding OrdinaJl"::\.' :::1-1 as ..::\rI~' ;"Is IS 

S':plcmbl!f 100S-. or the WJiling: period requiremC:LlI \'';,is mac..lt: Jmp'-):;;~ihl~ or w:li\".::u b~ 

lhe Re:c;pontil!nl":; own o":lioH. :1S i!. lilt: "-::,)$C with :ht: ~l!sp'.Jle regarding Ih<;: De..:n:c 

2S7"(I09 In :,Hly e\'l!nl, I!ven l!' til..: si'\-oulI)lh w~ilillg pc-riuJ h;.uJ n~)l explr~J. d'e:: 

Ckumollfs :ue also ~nlillcd fI) disp .... ns .... wlth Ihl$ reqUl(Cmelll undt:r tI,.! .\losl-FjvOfcd 

x~ltion 1"\t!.FN'-) ";!ilUSC in Article ).(~) ~lf thC' BIT (0). 

2S7{1IN. In :.1n;-- e\·enl. even if til<.' si;.i.-oumth W~illllg p'CrioJ h:ld !WI C'xplrd. the:: 

ClnimOlHS :tre also entitled [0 disp .... llse wllh thi$ requirclllelll under [h,~ \lo:>t-FJvorcu 

:-,i:Hion (··\.1FN'") d;lUSC in ,.l"rtick: ),(2) ofrhc BIT (0). 

~.'_ The Swill~r13Jl(J-Urllg.uJy BIT tUrthttmorc requires JO ill'.·cstor {o :;UbIHJI ;l dispute l~' 

!he comp~le::m courts ~Ir th~ hosl SI!'ll(; ;md lu \\·;)il cigll\t.'~n mOlllh:;. tur ;l. judgment 

helore ulsliluting arbitrnl proceedings. Ho, .... ever, the C'I:.lim:.l1H is ~'nlHll!tI !I~ Jisp~n:H! 

\vilh this t't!quirt'tllenl under the :VIFN d~IU:i:~ ill .. \rtidc 3''::1 Q(th.:- BIT IEl. 

IS 
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54 Both Switzerland :md Uruguay <lre Contracting Stales to tilt: ICSID Convention. 

Switzerland signed and ratified the [CS1O Convenlion on 22 S-eplember 1%7 ;'Iud 15 

\flay 19£,8. ft:speclively.3! Unlguay signed and ratified the ICSID Convention on 23 

\.-Iay 1992 and 9 August 2000. rcspeclively.~~ 

55. The req!.!ircmenls of consent set forth in ,-\!tide 25 of the ICSrD COllvl..'luion and Rult! 

2( Ill.:) of the IC$lD Rules vI' Procedure for the Inslituli(ln t)f ConciliZilion and 

Arbitr:l.{ion )Jroceedmgs are fulfilled. with respect to the Resp.)ndent. b~' Vll1ue ('If its 

..:onst:nI 10 arblln\ll,: ;,;untaind Lil Article 10 of the BIT il£ well \1:> Ad Anide 10 of the 

ProlOco~ \0 the_BIT, which rc~ds: 

In the event of both Contr.:lcting Parties huving. become members of the 
Convention of IS March 1965 on the Senlement of InveSlmc::nt Disputes 
between Siales and Nationals of other St~lIes. disputes with respect to 
investments between ~ Contracting party <lnll ~U1 inveslOr of the other 
Contracting Porty ~hu!L at the request of the investor. be- :;ubmiHl!d o..:..:orJing 
to Ihe- provisions of [he aioremcnliont.'d Convention to [hI! International C~ntre 
for SeUlcn1C[lt of InvcStmelll Disputes.. 

56. The Claimants in the pres-en[ Request for Arbilruliun <t<..:\,;l!p[ the R~~pvO(lellt'!'l,)trcr \I.) 

:Jl'bitr:lte :.tnd consent 1\1 the jurisdiction of ICS1D \)Ver [heir claims. 

B. The (,1:1imanfS are "Illvestors" 

co '. FTR. ?i\'lP and Abal are:J.ll "il\Ve$lor:;" wilhin lhe meilning or th..: BIT and [lie lCS(D 

Convention. A$ set out above. FTR and PMP are incorporated :lS sociJrrJs {///{J"ymes 

5:-. FTR. ?: .... IP and Abal Jre all "iIW($(or:;" wllhin the m~ltning or Ino,,: BIT ano [he lCS(D 

Convention. A$ s.et Oul ~bove. FTR and PMP are incorporated as sociJrrJ~i wwnynfl::s 

urgJ.nTzcu untl~r the laws of $wil2erlond ond havC' their seJ.f in :--,icULn:llel. 

$\"'jl:lerlund,3~ FTR owned 100% oL.l"bal al [he lime Ordinance 51.4 was en:.tct~. :.tnd 

P\.·fP t}\vneu Ih~ ":Vlarlhom." ·'Fiesta." "L&;\1" and "Philip !Vlorri~" tra.demarks :11 th:.U 

': lj,;! vI' I('S!D :vio;nlb~r S';lt~s.. online: leSl11 <www.w()rldb(lnk.org'icl>id>. at EXHIBIT ('·19 

." L:SI ~,t" 1('51 D :>-t.:mber Slates. »n[in(: lCSID .~\\ \.IfW. wor!dbank.<'>"i,jc;lid:·. ,II EXHIBIT (' ·19 
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time. BOlh FTR and PMP remain SWISS socir!tes anOllymes JS of mdJY. date..,1 Their 

consent 10 {C$ID jurisdi(;lion. 

58. FTR and PMP are accordingly: 

[oj jUlidical persons- I);wing the oUliunulity of $\viczerland ~nd (h~refore 

"natiooal[s] of anOlh('T Comracting SUlle~ wirhin rhe meaning of Article 25 of 

the ICSID CunveOlion: ;.Ind 

(b) "investOrs" within {he ;ne:ming ot' Article I( I )(b) oJfthe Switzerland-Uruguay 

BIT. which provide::; Ihut Ih~ lem, investor sh.:lll mean "1egal entities. 

including compames, corpofUtions. bU!iint:'~s associations and olher 

organizations which ore constiruled M otherwise duly organized under rhl! 

law of that Contrn<.:ting Party [i.e. SwilZl!Tiandl and bave their seat in the 

territory of that S:lmc Conlracting PaI1Y:' 

59. Abnl is: 

(:1) ;l juridicnl person hllving the n1uionulilY uf Uruguay ,lI1d ' .... hich. hecaus~ ot 
torei.gn control. the panics have ,\greed should be lr~:lted as :J ··natiollal uf 

another Comracting Slale" within me meaning of .o\nicle 25 Ill" the ICSID 

Convention. this a!P'cement resulting from Article I( I )(1..:) Qf the BIT. as set 

OUt below: ~1l1d 

(b) an ;'iuvestor" within Ihe meaning or Al11de I( 11("::) of the SIVis:),L:ruguayan 

BfT. whlcb provides that the term investor shall inducle '·Ieg.\! ~nllties 

estublishl:!d under the low of any country which Jre. directly N indirectly. 
"~I .. " '''~'''~'V' ""'"'' " .... ,,, ........ ,,l:i" v •.•• " ... , ... \' '1'-' VI 'u'- ";>"j"~'''''·'U=-U<l''·<.l11 

BIT. whicb provides that the term investor shall inciude "leg,,1 ~ntnies 

estoblished under the h,\\' of ony country which Jre. directly I..~r indirectly. 

controlled by (1l!gaJ emities orgonized under the low ot Ih<lt Comracling PJ.rty. 

i.e. Switzerland]:' 

.'" EX(r'..lcI of the Commercilll Reg.i51<::f of l\JelJch:JI~1 Il.IId Artlcl(.~ of . ..I.,;:;.o.:;;:JI;on .,( FTR Holding. S.A.. ~( 
EXHIBIT C·5: £XU<lCI ofili~ CClmrnercitll R~gisteT o("'ellCh'lIe].-m:I An.ic1e.~ o( A~~oc,ation 0" Ph.ilip MOTTi.~ 
rrociucIs S.A .. (1.1 [:<flIBlT C·6. 
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6[), _-\s set out abovc, FTR today directly owns 100 per ctnt \)f AbaL \~ Legal l.."OOIro] i::; 

gent:T;.\lIy considered sufficient to meet Ihe requiremcnt of "cofilrol" in ioyes!ment 

Ireatics. j6 tn addition. given the level of its shurt::holding, FTR in the present ":;Jse 

c1~arly t:ffectively controls AbaL 

61. Based on the Panies' o..greemcllt in Article 1(1 )(\!) of the BIT, Abal tht'retort: ljuaillic5 

<.IS an "investor" for the purjloses of this arbitration, being "c{)ntroiled" by a Swiss 

mllj(maL r:TR .. .o\nicle Ifll(c) of the BIT also satislies Ihe re4ulrem~1lI se! \)u{ in 

Anide ~5(2)(b) oflhe ICSID Convention. such that Aba! IS also "'a oalional Of:lllother 

COlllrncting Slate (i.I? Swi12erbnd)" within the me<lning of the prl)visi(HI. 

C. Philip :'\'lorris has mnde an "investmem" in Uruguay 

62. The Claimants h::we made an "investmenc" in the terri lory of ~rugu:ty within the 

meaning of Article:!5 oflhc ICSlD Convention and Al1ic!e 1(211Jflh~ BIT. 

().';,. Wlnle there is no specific deti(1itioll of "investment" in Article 15 ~)r the I(SID 

COlwentiOn,jl is generally considered tho I in order to qU!llifY:ls an "inIlI!Slment" unuer 

Al11c1c 25. Ihl! husiness acti'-ilY il' question must meet Ihl! (kfrntlil'l1 \~f rl1\'e.~tlHelll 

under gener::d imem<ltiona! \Q\V in th:l1 it should Ir'Ivolvc J cl)mrniunen( II!" capital. 

e'(pccI:nion of :,>roJil and the lls:mmplilln of risk.;1 

.. i·t In the pfesenr (;3.Se it i~ obvious.. ;JS demonstrmr:d :lbove-. (h~1 OV\!r th~ ~\)ur:->e ot" the 

past century, Abal has m;JJe subsl<lnti;)/ investmen~ in th~ Lrugu::lyan IOha..:co lHMkN. 

Abnl nOlObly OC1:i tstabJisht!u s;gniticanl manufacturing facilities In Lrugu:.l .... · unJ 

re.l!is(e~t!d several trodemarks in Uru~uay. includill~ "Casino." "Pn:mld' and "Premier 

pas! century, Abal h<ls made substanti;ll investments in thl;: Crug.u:lyan !I)ha.::cu market. 

Abal notobly h":i establisht!d signilkanl manuf<tcturing factljlies 111 Lirugu:.Jy anJ 

registered severallrodemarks in Uruguay. Including ··Casino."· "Prt:mll!r"' and "Pre-mier 

Extra;' under which it murkets the cigarettes it manutactures. lr 01$0 has c\)tlduded 

;! :-.iOlari"Z~d allt!"SHllion ofFTR's owu.ersllip o( I 00% or A b.l I. 6 Noverrlbo!t ~009. ~I (XHIBlT C·~. 

:,. III ..ll!"l1S .lel Tunorf /AdT] .' R .. pubfic nj"DO/iI'la, Decr~ion on R~spondellt ~ OhJoXlluns \u hlll~;j1C!i~'n.~! 
')~';"b~r ::!005. Tho: majnmy or the tribuual"::Ollcluded lhat th~ plvll~e ",;unlrl'llcJ dircnly cor rIlJire"lt~ .. - (.::!~rr~c '" 
I~:;al cap3cil~ rather [han lieja"/Q (:onlrol. 

,i Sill'. lI.g .. CHRISTOf'H H. SCHRElJER.., THIi lCSID CO:-lVEN"fIO"":: A COMMP.-IT ..... RY IC:>.mbridgC" Ulli\"tr~;ry Prt~s. 
~OOI).alpp.121.t2.s. 
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Iicl:m:1: ~gn:l!ml!nls wilh p~lr t()r till! manufactunng ::md mJrketing of rrotlUl.:t 

varieties under cerlain of P~:IP's tmdemarks. In :uJuilion. P:-"'IP ha:; rt:gi$(~rc!d a 

numbtr of Ir3demarks in L"ru~lI:.1y. int::lwJing it':; "\olarlbom:' "Fi~st<l:' ··L&.\tl.·· :.mu 

"Philip Moms" tr:J.d~marks. and h:.ls lic~llst'd them 10 Alul al1d .:()II~l;ts royalty 

pi\;.;men!s from Abal for their ust:. FTR h:..cs ;Jis() de:Jr!~' rn:..tde :10 investment in Ihe 

meaning of Al1icl.:: 25 uf the !(SID Convt'mion by;Jcquiring 1(1) p~r ..:ell! ()f Abal"s 

in .:ompanles,"· "nl(ln~y daims !).nd an;.; cnrlll~ments ot" e~ont)lTIio.:: 

value" :wd "ludustrial propel1y fights [ino.::ludillyJ !r:..tdc or s<.!n·io.::c nl:.lrks. II":JJI! naml!$. 

[and) good\v ill. ·.;S 

1)0 The Claim,un/s' immovable :md m(l .... :1ble pHliJeny. sl\;Jrcs and intellectual propcny 

rights Ch;-;lrly l;onSliTute "inVeSlnlents" in Ihe I~rrilory Ill' Uru~U:Jy wilhin !.he Int::.tning 

of .\I1icle J(::!l of the R!T. :\'Ior~ spcl.:ili<.:::tIly. Aba!"" manui":lcturing faci1ill<..'S 

":onslilUtl?: "mo\'abll?: and imf1lo\":lb!~ propcI1~';"1$ w\..'U JS :l1ly ~~(!l~r riglHs 111 rem." :lllJ 

;IS II"J.demark.o; qU:J!1!"Y-:..tll "[r:.tt!~ Dr lIcl"\'i~t: marks (llr] tr:.tde nml1es" pUr$lIJnl I!) ,\rtLl.:k 

1(2)(;l} :md Id) of lhe SIT. r..:spet.:llvdr r~1P's LI":lJt:I1),Lrks Iiko.::wisI;: ..:onstitutt.: ··!I":Jdl! 

\)r ser .... ·i..:e n1:.1rks {vrl tr:.Ilh; nam~s" puf$U:IIH to .·\nide H':'.util ,Iflh..: BIT. JLld LIS rig:hl 

1(1 roY:llty puyments frl1(n :~hal ~,)nsti!lll\' "llllJn\!~' ..:Iaims :JnJ :LI1y t.'nfith.'LTI"::\IS ,)j' 

.:t::l)nomio.: value'· pursunnt 10 .\Tlide (L~)(o.::l of Ih.: BiT. rll';)ll~·. FTR'~ :Jt.:ljul:>itiuf1 

:Jnd holding 01';.)11 ..,r lhe sh .. r~s III .\I)ll ..:onstlmt..:s ··:;hJI'6. ":l!rutit.':HCS or ... Hh~r kinds 

LIt' punidpulion in c(,.lmprllli..."S·· pursuant III AI1kle II ~H ill of tht.' BIT . 

, ... __ ...... - ......... _ .... _ .... - .... . . .. . ' --.,-.~, ..... , 
;lOd holding or ;.)lll)r Ihl! sharI!:> III :\bll COIlS:IIUWS ··:ih':lr~$. ":l!rutit,::HCS ~)r oth~r kind~ 

~lf partidpulion in compnnie-s" pVj$u;lnt 10 .:.\l1io.::le II 2)( ill nf Iht.' BIT. 

"T~ lC(1n ·illn·.~lm .. ms· shaH Il\du..Jc CH'r~ Imu.l M' ;}s"e l~ ;Jod plU1H.:ulad;.· 
.II movnbk ;,mu inunovilbte PfO,H'!W ~~ \\"t'II.l~ ar\~ mh~(" n~hh In rt'm. ~\l.,:h ;1" "::I:.Ir:::<'"" ,~n rO::.11 ~SI;II~. 

m(\rtg.1g~s, lict\:>. pledge;; 
~ I ,:hnrcs . .;cnl ticate$ W Oltl~r ~ind:< ,'I :)ankip;uinn in ~u1YlPJnlt"~: 
,: 1 moner .:I"'im~ ",nJ all:.' 1."00itkm(,IJISI,)I <!ctlnOl1llr ,":lIm::. 
j~ ':'){l~Tio:ill~. indU$IrI:l1 prOptrl~ nghfs 1';11.:11 ~$ !KItt"IllS "i (1)'.-I.'11Ii,II).,. \lllli!~ ru~,Jt'I~. il\tlu~lri.ll 

Jesiyn::: ~\r mo<.id~, 1(3.do! iJt "(,. ... ·fl·C n1;Jr\.;..; .• r~J>! n:lm.:,;. :ntli.,::ui~'!l~ ,'f .,UUfCt' .'1 )flpdt;ui(,n of 
vnginl, know·how o.no ~O<JJ.win; 

<') o.:<)nce.$liiQn~ und~( public (;j\v. IOclmJin~ o.:'mt:t'i;.S.i('Il~ I,) ,c.:uch ' ..... 1. ".\tr.l\'t 0.)( ~'X\J!I~IL muural 
resour,:e,:. tIS w<?11 3.!i :1.11 "lht'r ril/lus glWII l>~ l:Lw. b~· .,:,)mroct olr by d~cl;IOJn OJI' J publu; ~lItU~· In 
<lccotdaoce wuh {he law:' 
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l). The w:)iting period does not conSlilUte n hur 10 the Claimants' cluim 

(ii, Aniclc I/)(~) of the Switzerland-C"rugl1ay BIT provides th:J1 th~ CJ:lim;.mts CJ.1l onl~ 

submir .. dispute 10 the competent lil1JguaYlln couns if it couk! 0(11 b~ sen led ;lmic~lbly 

\\iithlll a pt:JioJ ofsi.x months ana it was r.::tised. Article II) reJds in full;,)$ (ollo\ .... $i: 

( ') Disput~s with respect to in\lestmenl~ within the mt:;ming vf Ibis Agr~ement 
between :J Contracting Pilrty and an Investor Of the '.Hher Contracting Pany 
:;11111" ns rar as possible, be settled amicably bl!twccn Ihe pnrtk"S ..:om::emcd. 

I.:! I Ira dispute within the meaning. of paragraph (I) "::'lIIn~ll be settled within a 
pt!nQ(.J of six munU1S ana it Wil:) rais~u. (h~ uispu(t! )l\;JIL uplJn n:qu~sl IJf 
either party to Ille dispute, be submined to the ~ompelent ~ouns ('If rhe 
Contracting Party in the territory of whieh the investment has been mode, If 
\"'ithin i.1 period of I S months after the proceedings have been instiruleu nu 
judgment has been passed, the ioveSlor concerned may app!!al 10 :10 arbitral 
ui.bun<l! which de~idt!s on the dispute in :.111 its aspt:cts. 

1')3. ..1,.!; discussed o.bove. the Clo.imams raised tile dispute wi1h the tvlmiSirY l)1 Public 

He'llth with re\:urd 10 the single presentation rcquireme.nI in Ordinan..:c 514 <1:; early.:1S 

IS Septembt=r :WOg, shortly atler Ordinnnce 514 \vns issued and bmug.ht 10 ,-\bJI's 

a{t~nt\oll on 9 September 2008. Indeed. \.>0 11) September '::I}tl~. Ahal <lOU P!V[I> 

submlt1~d simultaneous adminislratlve opposni>")llSlO Oruinance :'14 10 Ih~ Mini~lr)' i)l' 

Public Heahh, rt!,-!uesling: the rcvocnlion of ttte Ordimm..:e. Abal .lb.) ~llg;lg.ed In 

consul(:llions WIUl (he "'Iinis[r;.' of Public fie31th and Lrogul.l)o';m :tovenliTIl:O! offidnls 

with a ..-iew lu n:3chillg an olllicl.bJc settlement 10 the dispute. In fJ!;1. Abal and the 

Ministry of Publi~ ! leaith were :::tlready ~ngOlged in ..:onsullaliol1s INklrc OrJinan..:e 5 t <1 

was issued on 1:3. .August 20mt 111t~~e consultations beg.J.II shl.l .. ly after Abal WlS 

~nfonned of the \'[ini!Olry's plan:; to hsu~ an Ordinance wilh the- singlc preselHation 

NI inistry of Public! leOlith were already ~ng;jg.eu in ~unsull:Hi\lllS bcr~)rc OrJinanl:c 5 r 4 

was issued on t~ Augusl 2()O~t Th~e C()nSUlilllions began slwr.ly alier Abal \Vas 

~n(onned of the ;\-linislry's plans to is:o;ut! an Ordinance wilh tlJe- sin~!c presentation 

requiremel" on 9 Jun~ 2008. The e-onsuitalions did not. however, bear fruil. 

69, [n the present cast! theretofe. more than six months h:lve elapsed SiOce lilt! I.hue the 

Claim.lnls raised the dispute. No s<lftlement of the ui::'l'ute over Ihe sing.1e prt!sl!iltation 

reqUIrement has bt:en reached by (ile Parties since thut lime. 111 Ihex!! ..:ircum$t:mccs 

any wlliting penl)(\ wilh respect to thut dispute must be cunsH:lercd 10 huve long 

exp;mJ. 

lillo, 
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70. In :my ':::VCnl. it is eSI<l.blished arbimll jurisprudt!nce Ilul. where Inere is no indic:uion 

[hat negotiations could have led to a ::;euleml:nl, insistence on the \v:lning period \ .... Ou!c 

amoulH to ":111 ulU1ecessary! lormaiistic approach which would not s~rw 10 protC'C1 any 

legitimate interests of tbe- Panies:,;'J This is particularly (rue with respect to Oecree 

1~7,'009. which was swiftly ;)doplcd without any publi<: consulmtion and in complete 

disregard or the Claimants' obj¢clions. 

71. Moreover. even if the w.:titing pCTiod were considered to be applicable. in Iht! prescnt 

case the Clnimmus would not lIeed [0 comply with it be(;:luse: :IS nOlt:d 3bo\'~. Artldc 

3(2) ofille BIT cOlltaint. an MFN cJause providing thal 

Each conlracting Pany shall ensure lilir ill!d equitable IrCOlmem within its 
territory of the investm~nts of the investors of the other Contracting Party. 
This treatment Sh311 not be [t!iS lavorable finn that !!r<1nl~d bv e:lch Contrilctinll 
P::tr1v.. (0 the investments made within its terrilorv bv investors of me most 
favored nuri(m. If Ihis I alter treatment is more to"'iQr:lblo::. (Emphnsis added.) 

7~. Uruguay has concludt:d :;u lelSt twO other bilateral investment tre:lIIes Whlch do nOt 

impo~e a wailing perioJ and whkh ;lllow investors to 'Submit :l dispute direcily to 

.Jrbilrntion:1Il Therefore. PhJlip MOlTiS" is entitled 10 rely upon Anicle 3c.::n 01" the 

Swir1-edand-Uruyuay BIT in order 10 bem:tit from the more I~\'orable dispute 

resolution provisions in l)ther lre.Jties entered Inl<) by L'ruguoy. In parti .... ul:.!r. Philip 

Morris is nOI required 1(1 \vail SIX months before initiating .J.rbilr.l{lIl1l rmC:~t"dll1gs 

und~r th.;: BIT. This would :lnlount [0 ··I~ss ta ...... oruble tremment- tllUll that <Icl;urdcd 10 

investors vI' Ihiro State!:> :.II1J thu~ \ .. i\lult..l be ~omrary 10 Arlicle 31 ~) or" Iht: BIT . 

. , ,--\ecordingly. the Claim(lnts cannot be held to adhere to the w::lliing period requ1f\::m.:nl 

in relation (0 the disput~ regarding Ordinance .51-1. as well "-" in rdation 10 the dispute 

._'. Aecordingly_ the ClAimants cannot be held 10 adhere to the wOlling period requirem.:nt 

in r.dulion (0 the dispule regarding Ordinance 51-1. as well "-" in rdation to the dispute 

regurding the Decn:e;: 2371009. It lS manifest tbat th<.: Respondent each lime ignored 

;.,' /?onald S. L.lIIder.· Tile C:,-ch Rt!puhfic. Finlll Award. ) S~pleznbet .2001.:1.1 pp. 190·1 So!.<' ~b;o SGS , .. 
Pl1kuWIJ. Oc!-cision on Jurisdiction. Cl August ~lIO]. t~ IC$JD Rev.-f.I.L.J. 307 (.~003): C. Schr~u!r. ··Travelling 
:he AIT Roule·· (1!jr}<I).5 J, W .l.T. ~. a. pp 23$-9 

,., S''',. I4.S .. .J.~r"emenl ~lWttn Ausnali3 and Uru§.03Y on the Prumvtion PHd Pn)leChOn of !lIve~lmem~. 3 
S,:pltmb(r :::001, Art. 13. at EXHlBIT C-l0. Set> <llso Agretm~nl belWo;!~O Venerucla and Uruguay f(lr Ihe 
Rec:procal Promotioo and Proteclioll or In\rt"l;lIIlel\l$., ~I) ~fll.y 1991. An. 9. 
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every :mempt made by the Claimants 10 seek an .:lmicable seulemem. :lnd in t"Jct 

forced the Claimants to litigate the moUer. 

E. Philip MOI'ris is not required to meet the domestic liti~ation requirement in 
A. r(icie 10(3) of the 8fT 

:-L Anicle IOC:!:) ot'the Switzerl:md·!jruguay BIT allows lho;: Claim.:um. to mlTiat!! ICSlD 

:.!.rhitration agailist Uruguay after the dispute is submilted to the 1:()m[1~lenl JOIllt:~tic 

court$. ;;lnd the domestic ~ouns have fuiled 10 rellder ;) Jedsion wiThin eiglHeen 

months. Howtlver, the Cluimants are nl.)l required to ..:omp!y wilh this r~quirement 

beC!luse 1)1' (he MFN clause in AJticle JC) of the Swu,erhmJ·L:ruguay died .:lbove . 

. ~. UrugUily hus concludec..l a number or (.\!her bihllerul inveSlmo!nt tre:lIies Ihlll do not 

require J dispute to be submined III the c()mpet~nl ~ouns ur Iho:::: host SI:.tle before 

~birr:ltion may be iniliaced. 41 Philip Moms is therefore entitled to rely lLIJon tht: MF>;' 

clause in order to benetit Irom the more favorable dispUl": rcwhHlon pr(lvisiol1$ in 

those other treaties entered imo by Uruguay. In pilMit.:ular. Philip "!orris is not 

required to submil ::I dispute to the comre1enl cl)uns or the hOSI Stat\! or III w:Jit 

~ighteen months if no judgment is remh:rt!tl in those c..IOtn~Sljc pnJt.:t::edings before 

initiating arbilr<uion proce~dings under the B IT This would :ltnount III "less favof:.l.blt 

Ire:ul\l..:nt" than lhut :tCt:orc..led to tOvestors orthird Siales ~lI1J Ilnls \\'~)uld b~ ~ulHrary 10 

.--\nicle 3C I of the BIT. 

lV, THE CLAIMANTS' CLAD·IS 

-f:, Acting through IlS Ministry of Public Hellith. the ResponJeOl has t,;llmmiu..:tl gfc.ss 

bn:.ach{'$ or ils obligations under the BIT ;lnd iil!cmallonal law and ha$ inflingt:<l the 

Cloim<lnts' rig.hts by way of Ihe meu~ure:i oUllined nbQ\'c. 

:-' .. Iorc spccitkalJy. thl! Rl!spolldent's a(;t~ :llld (lmlssiOI1~ ..:on:·ilLluU~ bre~lI;ht.'S uf Its 

i)bligations to' 

J1 St'I!. e,g .. Agree'U1~nl b~twel!Tl Auslralill and Ul\igl.l:lY on Ih~ Prom':>lion :I.ld ProlC'i:lie>n \If tn ... csum:nl~. J. 
Seplember ~OO I, An. ! 3. al EXHIBIT C·20. 

,--, 



F.TR Holding er aJ. v. Unl:,.ruay 
Request ror Arbitration 

L. ... UvE 
19 february ]0'0 

IJ) Refrain from subjecliLlg the Claimants' investments I~' unre~sonilb'e mC;l$Ure:s 

1I11pairing lI,le manJgement. maintenance. use, enjoyment, I:"xlension ilnd sale 

or such inv~lments (Article 3( l) of the SwiLZl!l"lund·Uruguuy BIT): 

tb ) Refrain from taking measures of e:<propLiatioll or any other measure IHlving 

the same naturC or smne eficel ag:::linst the Clajmants' investmems un]css the 

fl'l eaSUres are t3kel1 under due process of law and <lgainsl effective and 

:ldequ:ltc compensation (AJ1icle 5( I) of the Switzcfl::md"L"rugua::; BIT); 

(e) Provide f3ir Jnd equ;t;Jble tre:ltm(!'nt to the Claim.ants· invtSlmems In 

Urugucy (Article- 3(1) arthe Swil2crland-lruguoy BlI); nod 

(d) Observe rhe ..:ommillnC'nIS Jl has entered imo with rcspl.!ct 10 Ihe invesunems 

of Swiss investors in L'ruguay tArtidl! II of Ihe Swilzerh.nd·Uruguay 8fTt 

"{S. The single presenl;)tion rt::quircment in Art:cle 3 ot'Ordinanct: 514 consliluteS:J brea..:h 

of the prohibition of I.Inreason;)bl~ measures under (he BIT lor a qriety 1,)1' ;e~sons. 
FirS!' the- me:l$ure lnlils tht: ~\st: of pacbging reg..:1rJless of whether tne "te-nns. 

Jescriptivo.: clements. tfademarks. flgurali\'e signs or other SignS" it contains creme :.l 

false Impression ;]s to Ihe h~nnfulnr:ss of the rroduct. \.Vhile Law I ~.2S6 ami D~cree 

]3..1.00::; purpQon 10 l·egul:l.Ie Ih.;- means which are used to distinguish between VJrlOUS 

IObucco products. and tlteret~)fe recognl7.e the legitimJcy of v3ryi ng product 

prese-IHati(Hls. Article:' of On.linancl! 51'" impl.lses thl! use or a sin~k prcsCllt:lIion and 

thu~ swt:¢ps within ils ambit prcse-llt:nioJlls thilt do no! ,,;re;ll~ ~lIy fnlse impre:'s iOl1s. 

Thl! Ineasure 15 Iher~lbre \"l\'crhroud and as such unreasonable. 

;9. Second. the sing.h~ presenl,:l.Iion r~qujremenl is also unrelSonO'lble becluse il be:lrs nv 

The Ine3sure is Iherel<lre o\'crhrtl:\lJ and as such unreasonable. 

-:-9 . Second. Ihe: S1l1gJ~ presenl.Jt ion requiremt=m is 3150 unrelSOnO'lble because il be:m:; nv 

rallonal rdQlion.sui~ 10 tile GO\"(fIlmelll ·S public health policy. This is demonSlratcd 

by Ihe Io.ct Ihal the cig<lrette c'lmp~nies were: Iree 10 dtoo:ie which product \":lrieIY t~y 

would ;.:ontinut: selling, <lml which v;\nclies .hey would discontinue . There llas been 

00 linding or ...::I3im tll:u any of the brand v:,ui .. ,iolls previc.lus!:-o in use \I.erc misle3ding, 

or \h:lt h:lving mOrc thJIl one variation of a brJmJ is inherentl)' misleJdmg.. The singJe 

preSellt:llion r<:q uiremenl there lore does tH\( O(lerJ.t¢ so as 10 re move p<ll.:kuging thaI 

.:reale!; a. r:lls~ impression oflhe rda.iv~ lunnfulness the product; inst~:lt.l , it Ilrbitrarily 

reduces the number of !lval)able prodti..:t \':uieli~s wi.hout any ralional public health 

26 
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jusliticOltion ond has resulted in forcing Philip MQrris 10 remove from the market the 

majority of the product vaneries it previollsly sold. This, in tum. has resulted in a 

5ignifico.nt negative financial impact on Philip Morris. 

SO. The gramm31ically clumsy incorpor.uion of the singh: presentation l:mj!uage inm Ihe 

original lunguuge of law 1 3.:::!56 and Decree 2S4i008 demonslr:ltes 111<= J.b:ieno.:e of allY 

link to the stated public heallJl policy. It is apparent thai the requiremem was added III 

the original languuge withoUl rt;!gard to its connection willi the prOhibition sel oUt in 

Law 13.156 and Dei;ree J8.:.1/008: indeed. it effectively supc:rst.·aecl that prohibili,)ll . .,j~ 

':'[0 reas{)os were provided tor such a sweeping rewriting: of the 1:1\1,." Thus the mea:.;ure 

is also wholly nrbitrary, 

31. The excessive 80 per cent health warning requirement :..md th~ graphic piclOgrams. 

which have tile effect Qf demeaning and indeed destroying Abars aild PMP's 

uadt::murks, also do not bear .lny rmional rela!ionship to a legitimate governmental 

poli\;y. The lnnted policy of these measures is !he protection Ilf puhlic heuhh. 

However, lht'y are overbroad as ,h~ i:l.me policy vbjectivc could have' b~en a.::hicvcd 

with a n:1rrowcr and more apl)ropriutdy '<lilorect me<lsurc . For ex,lmpk health 

warnings limited to 3. maximum of S()II.;. of the <.aga!'eue pOlck:ige {whi..::h indcecd llav~ 

been tound sufficient in other jurisdictions I could de.1rly W:.lm <JboUI the Jans:crs Qf 

smoking. without destroying the :1bility 10 use est:l.blishcd tradem<Jr\.;s" Similurl y. 

pictogr:llns :)pecitico.l!y designt:d lu a~suci;\le the Cblm:1Il1:;" pro(hlCts .mll Iht::ir 

lradcnlarks with offensivt: und repolsivc imugl!ry 3re neither ncc{;;s~01ry nor juslilied II.> 

wum \:onsum~rs of the he!llth nsks assoclaleJ with smoking. - .3 gl").31 thai 1.:00n be-

trademarks with offensivt: und repulsive irnllgt.!ry 3re nei lh~r necessary nur jusliJicd to 

wum consumers o f the he!l.lth risk.!> associated wilb smoking - :I g\)31 lhul COlO be 

re:lchcd withOUI denignuing the CI3im~nls· producis. and withoul deSUOylilg (heir 

Icg:1lly prolected trademOlrKs and Ihe goodwill associ;lled wi lh such trade:marks. 

82. The single present:11ion requirement in Anick :; of Ordinance::' ,-' consliulle"S a t!)king 

ot .-\bal"s und PMP' s leg311y rcgmered Iradt'm!lrks, 10 the extent Ihal it hos t¢rccd the. 

.~ h u: ;)Iso no(cworthy thai the WHO F~mtwork Cunllenliou for Tob1CCl\ C<lnlrol ("F(.TC"I. which is Ihe 
Jlur,h)rled blUli~ of L;)w 18256 3Ild DO:l." lee N" . .!SJf'OO!t COIlillin.s: no mc:nuOfI of a ··,.ingk Pf($t1llilllon·· 
:~irtn\tOl or :lJ'Iy S'i milMl' com:ep<. nor i~ cn~ ~uch rcquirc:mtnt COlllained ill the: FeTC Guidelint:! fur 
ifllplC'I\ICnLDrion. Amonpt lbe 16{) couDuies thal :ue portielio 10 !he FCTe. nOI a sine Ie counuy olher Ih:m 
tJru~UOly h~ adopted .:I single presenlalioa require.menl like ,hllli contained in Ordinnlll:c S 14. 
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The combined effect of Ihl! e-,'(~essive health 

wanting requirement set out in Decree ~811009 <1nd Ihe gT<1phic pictok'l'<.ImS manuatl:U 

by Anu;Je I of the Ordinance <amuunts to :tn indirect expropriation or the CI<lim:lnl'i 

rcm.lining trademarks. 

$3. Under Anicle 5 of the SwiuerJamJ-Cruguny BIT, an expropriation or :l nte~sure 

h:.lVIIlI.! the some etfeci is onlv lawlul it'il meets t:erla.in nmdaml:(\I:l1 crileria. includin!.!. 
-' -

th::u the mC~Ufe is 13ken under due proc~ss of law anu Chill elT .. >Clive and adcqu<llc 

compens:Hion is pru\lided. Uruguay's indireci e:\pcopri:'lIiofl of Ah3.]'s :Illd PMP 's 

intellectu31 prupl:rty rights obviously fails 10 mC!!1 Ihcse requirements, The me-:.c;.ures 

Wert not laktn uruJer due process of law, :lS Uruguay used public he~lth re!".'1.llations to 

~(fect tht: expropriation, nor was Dlly compensation ever provided, TIle mt:~s\Jres 3rt 

therefore in brc3ch ofL'ruyuay's obligations under Anide 5 of the BIT. 

li..:, Moreover, while a host StIH~ has (h~ sovereign right 10 change its regulator;.' 

Ir.nncw(\ric. including for the purpos~ of pursuing its public health policies. :ouch 

~hunges must be tair :md ~uit:lble i.n light of the inveSlor's legitimate e:xpet:13IiclI's 

By issuing Ordinancc 51..1, which containS oOlh the singJe present:llion r\!quiremen! 

anll thc requiremcnt concemillg. the lIeme:.ning pic10gJ':.Ims, :md Decree ~X7 "C)I)~1 

seuing out the o!'xcessive h~ahl, '.\laming requirement. Ihe Respondent (aileu 10 

mainltlin :l stuble and predictoble rc!!u13Io(v framework consiSlent wilo Philip ~1~lrriS 

I~gilimat~ expt:clations. In panictl1nr, Ihe mensures frustrate ,)nt or the mOSI 

fundamental expectations that :l1ly investor may ha\·t!, which is rh.J1 ;) hosl Stall' wiil 

.:omply with its OWIl law and re:::;p~t private propcny, As. h3.$ been uemonslrrucd oy 

Ab3i in its submis$lon.s in domestic proceedings concerning Ordinance 51.1 :lnd 

Dt:creJe ::!S7;OOQ III three realllreO)t.!niS :(U ,;ootr:>I'V lO UmmJA\'Qn Jaw 

comply wilh iIS own law and re:::;pt!cl private propcny. As. has been loll'm .... n:::;lratcd by 

Ab::.i in ils submissions in domestic proceedings conceming Ordinance 5 1-' and 

Decree :!87;009, llllhree requirements :lre contrary to Urugu:l)':lO I<lw. 

S~ . Ordinance 514 and Deere!! ~S7/0f)9 must also be considered unfair JIlU int:4u ili.t bl~ 

beclusc they are incompatible. ;111(:1' aliu. with Cruguny' s tre:.!ty I.Jbligfllions u.ld~J' the 

A.greement on Tr;)oe-Rcl.::t.led Aspects of Intellectual Property RighL'i l'"TRIPS") as 

well as Ihe Paris ConvemilJn for the Prolection of lndusrrlJI Prllpeny (the "P'J';:::; 

Convelllion·'). Ort.linan~t: 51.:1 and Decree .2S7!009 fail to respect Ihe· CIJlIll::mts' 

intcllecrual pr .... peny rightS, as required by Uruguay's Ift:Oly obligatiolls. 
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~6. Finally, as a result of the inconsistency of Articles 1 and 3. of Ordimmce Sl~ and 

Decree 237/009 with UruJ:,'I\.!ay·s obligations under TRJPS and other relevant 

imemationa! rreaties binding on Uruguay, including lhe Paris Convention, Uruguay is 

in bre:lch of iIS obligation under Ankle II or the BIT !U obsc:rve the eommitmcnlS il 

h<ls entered into with respect to the inve!)tments of Swiss illve;.;tors. 

v. RELIEF SOUGHT 

:;7. Articles I and 3 ofOrdinunce 5\'-1 and Decree 237;009 have c:Jused, :.IOU cOlHinue tu 

cause_ a substantial reUllction in snJt!!:> of Abnl's prooucts and huve deprived PM? and 

Abal of their legally protected trademarks, resulting in a substantial reduction of [he 

vulue of Abu! as a company and FTR's shl)reholding Iherein and depriving the 

Claimants of substanti<il revenue uou profit. Th~ Cio.im'1nls have also incurred and 

<!'xp~CI 10 continue 10 ine-ur subslantial COSIS and expenses relating 10 th«=" reduction ill 

their sales and the forced discontinuance l)f seven of the product varieties, 

SS. The ClllimanLS respectfully request that th~ Arbilral Tribunal IJrder th.: suspension of 

the :.tpplic:uion vis~awvis the Claimants of the s11\gJe present3tion requirement in 

,--\l1icil: 3 of Ordinance 5 I". the piclogram rt:quln~11)t:nt III Aillcle I of the Ordinance. 

and {he SO per cent h¢alth warning fI~-quiremenl in Dt:cret: ~87iOO9. 

'N It is well-established under intcT11utional law Ih:lt reSHttiritln i!; tile prim:lt;.' remedy lor 

:In inlemalionaJly wroilgfuiaci COlHmllletl by il St;1{C', ThiS nde W:1S lirst conlinned b~ 

the Permanent Court of Intem:uiollal Justi·:e in tll~ f:l.lnous Clwr:tJw Faclory case. 

where the Court held: 

:In lfllenliJUUIIUIIY WIUI1l:!IUI ,.1":\ \.\lIIII11HI\:;\L v~ J .:>I>HC'. 1111:' nllt: was lH~1 C\.lII11nnea oy 

'he Permanent Court of Intemational JUSH':e in Ill.: f:ll11oUS Chor:(h~' Factory case. 

\ .... here the Court held: 

The essential principle contained in the :lclual notion lit" an illegal act - a 
prinCiple which seems to he estnblished by intem;lIionaJ practice ;lnd in 
particular by the de<:isions of arbitral tribunals - is that rt:parulion must. as f:lf 
as possible. wipe out alllhe consequt:nces or the ilkg;ll .let and re-establish (he 
~iluatil)n which would. in all prob:lbiltty, have. exi:>ted if that act had not been 
committed. Restitutiun in kind. or. if Ihis is not possible payment of a sum 
corresponding to (he value which a restinJliull in kind wDull! bear; the award. if 
need be, of damages for loss sustain~ which would not be Lo\.'ered by 
restitution in kind or payment in place of It - su.::h :ue the prillciples which 
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should serve 10 detelmine Ihe amount of compensation (jut: 
10 IIltem::nionllllaw. J) 

lor an ael contrary 

f!O. The validity of lhe pnm;iple wns confirmed by the fnlemllllonnJ l.l\v Commission in 

its AI1id~ on Siale Responsibility: 

Th;:: SI:lle responsible for an internationally wrongful act is under an obligation 
10 make re!ili(Ulion. thaI is. 10 re-c!$tablish the situation which existed bl!i'ore .j 

wrongful act was cl)mmined. provided Dnu to {he extent lh:1I reslin.flion: 

(a) 15 not matenully impossible; 

(b) Does OOl involve:l burul:o oul ot all prop0nlon 10 {he benelil deriving from 
reslirution instead of compel1salion.~ 

91. It is generall:-- accepted lilal al\ ICS ID tribunal. like ;lOY other international tribun:lJ. 

hus the power to order pel:uniary or llon~peCuniUTY remedies, 11l1.':Iuding specifh,; 

petfonnance and reslitUlion.J~ 

',r::!. In the prescnt case, the suspension of the applicJ.lion of Articl~s I :lJlU :; of Ordin;mce 

51-1 (lml or Decree 237/009 vis-a-vis Ihe Claim~nls is d~rly not m'Hcriany 

impossible. nor would il involve a bunJen "oul of all propol1ion 10 the benetit derivmg 

from f<!SrilUTion inste:ld of compensation:' 

-J~. How~\'l!r. (he suspen!iion of the applicatiun of the relevan! provIsions IS IWt :;uftici~n! 

to compensate the Cl.:limaots for alll,;I1'tht!ir losses. These inclUde the loss of rc\'enut' 

.' C'/IIr:ti,,· F""IOJ~' ·/nu<!mnil.':j C.l~.· \(Jennony v. Pol3ndl, t 11)~7) P.C.1.1 \ser. :\l. !'I\, 1 i . )1 ~7. Th~ prin\·ipk 
~"'3": rO:O:<':ltly ..:onliw\!'d b~ rbo: Inh~m:lIjoIl31 COUrt 01 IUSlico/: in I.egol CcJ/Uffl/flf!IfCI!$ ,,('J 1:·,If( i/l Ih" Oa:up,.·,J 
Pai.'Ylinim, T(''I'i/Ory. Ad ... isory Opinion. I.e'), R~plln,; ~004. p. 1)6. :11 par:rs. t5~·~3'. ,'nlin~'; ICJ 
-.hllp: www.lo.:j·..:ij.(.Itlf> . 

• , C.:l!Jr:,i,~· F,KWI"Y ,/nJ<,mnil.':j c.u., l(jcnnolt~· v. rOl3ndl, i 19~71 P.C.U, \ .. ~r. .. \). !'I\' 17 )1 4-. Th~ prindpk 
;"'3.,: rl·~t:'l(I)' .:Olllirml'd b~ rhl! Intl'm31io,l31 COUri 01 Juslico/: in Legal CcJlltfflll!f!If"('$ V(" 1:',111 in Ihe (h'-Cllflll·r! 
P(li.-Ylilli<m T(.·,.j100·. Advisory Opinion. t.c.J R':plln:; ~004. p. U6. ;11 par:rs. 15~·~;:" .• lnllnl': ICJ 
-.hup: wv. ... v,lo.:j·dj.Nl:> . 

.. tmcmaltonul L:rw (\Jnlmb~llJn, .i'·lidl~ III' RClpOU.\ibi/il.\· (}[SIlIII!S /01' (lIll!nl(J1ilJllI1/~I' Wl'l}Irgfui ,kit. :tllllf!X(d 
'l' IIII' G<!lerol[ :\~scmbly Resolulio" 56/133. UN Do.: A,RESi56JS3. [~ IXcemb~r 100 I, ArL. J5. 

,~ Sw C. Sdu<,ucr. V/JII·P''CUIIIW~' Rt'mt?di<,y j" ICSID Arbim:uiOll (!004) 201.41 Arb In(\ 3:!5 S .... <II.,,, 
C;.\lrSELt :--ICL",CHLA.' QC E'T "'1.,. [l'o-r&:RN,\TlO:-'AL [NVI:Sr.\I\E:-IT ARsrrR ..... TloN: SVBS'T, ... ;-(TIV£ PRINCII'L~::; 
'Oxtllrd: O:dord CnivCtsuy Prcss.. ~007) p. :;41. For Cll><: I:l;w ~ee, ""g. Elln;m ClJrpIJrmhlfl (1I1d P'm,/erll-'" 
.~!J·,m. LP. ,'. ArSlI'utill.· R",pubik. ~cision on )urisdkli('ln. 14 January :!OQ.l, ](SID C;'l~c No. :"R.B:UI,J. 3.1 
?!Jr.:;. "9 1,'·A.n c.,am;n!JlIotl of the p~'we(!i o( ial<!mafionuJ n'""~ olnd cribu1llI1,. to order measures l;ulll;emillY 
pcr:{>.rmon.:e or injunclion and ot the ample pracli..:e lhllt is available in lhis ~pccf. leilv!.':S lhl~ Tribunal in no 
Joenl (loom the tilci lhol lh~e powcrs ;jle indted (l\'J.iJ3.b!c:,~): /o(m Micu/q. viuTI;!1 ,l/i';!Jltl. SC F.urnp~lIl1 Foan 
S.~. :'iC Slarnull SRL. umJ SC .IIIJlipud.· SRV ", Romani". Decision on }urisdi~'1ion ~l1d r\dmls;nb,hlY. 2,J 
:)cplc,nber :!(lOS. {CSID (:1ISe No. ,·\RB/O;':~O. at pil/ll. 166 ('The: fact IMI re$li(ulion is II l,lT~l>, onll!red lem.:uy 
i, rll)1 rtlc\'1lIl1 "'I this ftll&t: of lhe proceedings, ::::imilarly, and conlnry 10 Respondenl's ar::umenL the [;lCI lhal 
,;\I~ h 3 remedy might not bt' enlbrceable pl.lrsuant to Aniele 5-1 of Ihe (CSID Convention should nm preclude 11 
;ribul1al ITOm ordering it. Remedies:md cnrorcemenr are two distin<:t concepts"). 
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and profit sustained by the Cloimoms .. s 0 result of their in:l'oilifY fO m:1rkel more Ihan 

one product variety per br.md. :1$ well JS the exmwrdinary ~OSIS rn~urrtd b~ (he 

Claimll\ts 35 a result of the et)3Ctmenl of Ordino.Jlce 51-1 Jnd Decree 2&1, 009, 'rhe 

ChumO)oLS ~¢ entilh:d to be c()mpcns;uttl for these los:oes un\.h:r Ankle 9(4) Qr tht BIT 

and inlcmalionfll )a\V . ~A 

~)". Acwrt.iingly .. the Claim:mrs h:~p~tfllily tC(.p.U~~1 thai the Arbilntl Tlibunal: 

(:l} ut:dllJ1:~ Lh~t the Oriental Repuhli~ or lJruguuy is in breO,ch of ils ..:Jblig::uioJflS 

under Articles J(i) , 3(::!1. 5 and 11 \IT the Swit2erl::md-lrugu3Y BIT Lllld 

inrc:mlltionulluw ; 

(b) oeder the Respond~nl to immedialely suspend the :lppiic:ltion or Articles J 

nnd 3 of Oedinance 51:.1 vis·i1·vis the Claimants: 

(c) Mder the Respondent to immediately suspend the ;).ppJic:lIion of DtXrct: 

~811009 vi~~u·vis the Claimams: 

(d'i order tJ.\e Respondent to pay cnmpen."3Iion tc.w 1\)5S of ff.!Vl!llut= ;",nJ profit 

ULiriC'1ot cht: penlJd in whio..:h ,,\rtid~:> I ;'lfld 3 or Ordin:lIH':o.:. :: 1.,1 :lmJ [)~o..:l'e~ 

~S7/009 Vo'ere o..nu will bl! :Jppli~~ble to 11'11: C!:Jim:Jlwi in :JO ~ml,)ulU which the 

Cl~im.mt$ resI.:rve tile ri~hl 10 q\JWlti:y in the- CUUl'S":' l,f IhlS J,rhitralit'l1\: 

I. ~) nrdl;!f die R~spundcnl tu o..:umpt:lls:.tl~ tho;: Cbim;,,'ts 1o, tbe ..!;\:It'jwdll1ary 

.:.xpense.5 incurred by tho::m as a rt:'iul! of Ih~ Olpplicatioll of A(ticles I ill\J :; of 

Ordinance 51" :Jml Deere!: ~S7JOOI), includin~ cOSli rl'sulting fr!)m the 

lermin;nion of distribulioll. sales Jl\d mlJnUfa{,lurill~ a~rret:mcnts, from b Ylog' 

off worklorl.:e. :lOd. as fhl! case mily be from th~ •. :Ic.::>ing \)f Ab3t' S 

mMUI&cruring r~~iliry: 

... rt~ Inlun.:JtiOfl'3.I Ltlw C.)mmiMiol'1, Arlicl~J Oil R.cJp"Mibifiry oj SWI":J,' ,!ur />lw .... ""iunull.1 /f'l'ImgJili .~~'U . 
JnM~otd 10 tht Gellotnl ~mbly RC$;'lulion ~()I83. l."N [J«:: AlRES;5(j;S3. I::! /Joec. :!OOJ. AI'I, Jh r'L The Stolle 
t",>· pt'n~lole (or 3Jl Lolemlltiol'1ally wrons:,flO'l 3CI ill ullJcr :w .... bliaation 10 .:omlX'ns.:t.lc for the dMn .. gc: G-1\1ud 
th-t'ffO~'. in~I':It (1.$ such do..n:taQ<t 1$ 001 m:uJe 8\lod Dy r<tsrinui<)<l. 2. The: .::<')ml1c:n~;:llion :ihal1 t.:()vel .loy 
litltln . .!iAlly "su~t3blo: damas. in.cluding I(I~ of prolits lruof.lr as it is «I:lblish¢<l,~) 
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(f) order the Respondent (0 pOly the cos"ts of (hiS arbitration. including. :III 

expenses that Ibe Claimants have incurred or Utili incur iO respect or the lee;): 

.md expeoses of the ~~rbi(falOrS, tbe Imema.tional Cenlre lor Seniemeot !'Ir 

Investment Disputes, legal counsel. I!XPt'n!> and consultantS, as well as [hetr 

own internal costs; 

(g) order the Respondent to pay interest :::1( ;) rate to be establl!\hed on the amollnt 

of the award: Clod 

(h) order such other and further rt:lid as the arbitr::lIors Sh311 o~cm just :lod 

proper. 

95. TIle Claimams reserve the right 10 ftmend or supplem~nt tht: pn::st:nI R-:qul!St for 

Arbitra{ion, to make <H.lilitional claims. and to request sucll additional or ditTerent 

relief as may be appropriate, including conservatory, injunctive or other int-:rim reli"t!t". 

Respectfully submrtted, 

Geneva. 19 february 2010 

Fer ,:md on behalf or Claimants 

FTR Hvlding S.A. 

Philip Morris Products S.A. 

Abai Hcrmanos S.A. 

Vt!ijo Heiskal1en 

Franz X S!imimann 

Samuel Moss 
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