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1. The Republic of Costa Rica makes tbis submission on the interpretation of 

certain provisions of the Dominican Republic - Central America - United States Free 

Trade Agreement ("DR-CAFTA" or the "Treaty"), pursuant to Article 10.20.2 of the 

Treaty. Costa Rica does not take a position on the facts of the dispute, and no inference 

should be drawn as to Costa Rica's position with regards to any legal issues that may 

have arisen between tbe parties to this dispute and wbich are not addressed here. 

2. As indicated by its title, Article 10.18 sets forth tl,e conditions and limitations on 

tbe consent given by States Party to the DR-CAFTA to tbe submission of a claim to 

arbitration under the terms of the treaty. Among those "conditions and limitations", no 

claim may be submitted to arbitration under the Treaty unless it is accompanied by the 

Claimant's written waiver of the domestic proceedings related to the claims submitted 

to arbitration. 



3. A Claimant complies with the requirement ofDR-CAFTA Article 10. I S.2(b) by 

physically submitting the waiver document accompanying his request for arbitration. 

Pursuant to an interpretation in accordance with the Vienna Convention on the Law of 

Treaties ("Vienna Convention,,)l, said submission must also be accompanied by the 

effective waiver, withdrawal or discontinuance, as appropriate, of any and all 

proceedings, either court or administrative proceedings, pending when the arbitration is 

commenced and whose procedural drive lies with the claimant. Otherwise, this 

provision would be denied effectiveness or "eifet utile". 

4. Indeed, an interpretation in accordance with the ordinary meaning to be given to 

the provisions of the DR-CAFTA, as set forth by the general rule of interpretation 

contained in Article 31 of the Vienna Convention, must be made according to the so­

called "principle of effectiveness". Under this principle, international treaties are to be 

interpreted to ensure the effects of their provisions. The International Court of Justice 

has already recognized that the principle of effectiveness in treaty interpretation has 

been consistently upheld by international jurisprudence2
, and has even specifically 

invoked this principle when interpreting of dispute resolution treaties). Thus, a correct 

interpretation of the scope of the requirement set forth in Article 10.IS.2(b) includes not 

I Vienna Convention on the Lml' oJ Treaties of23 May 1969, U.N. Doc NCONF.39/27 (1969),1155 
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example, Pope and Talbot v. Government a/Canada, Interim Award 0[26 June 2000, para. 66, available 
at http://ita.law.uvic.ca/documcnts/IntcrimAv,lard OOI.pdf, visited on 20 October 2010. 

2 Territorial Dispute (Libyan Arab JamahiI'ZvuIChad). Judgment, I.e.J. Reports 1994, p. 25. See also, 
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1999) para. 88; Canada - Measures Affecting the Importation oj Milk and the Exportation oj Dairy 
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only the presentation of the waiver document, but also the corresponding actions under 

the relevant State Party's domestic law to make that waiver effective. 

5. Article 10.IS.2(b) requires the waiver of any right "to initiate or continue" 

another dispute settlement procedure; for example, an administrative or court 

proceeding in the host State of the alleged investment. Clearly, the contents of the 

Claimant's waiver must include not only an undertaking not "to initiate" new 

proceedings, but also no "to continue" with those pending. Where the procedural drive 

lies with the Claimant, it is he who shall take the necessary measures to discontinue 

such pending proceedings, in response to the choice he has made to submit his claim to 

arbitration under the provisions of the DR-CAFTA. 

6. As to which proceedings the Claimants must waive, Article 10.IS.2(b) is drafted 

in very broad terms, without any exceptions other than those set forth in Article 10.IS.3. 

TIle waiver requirement includes the waiver of the right "to initiate or continue before 

any administrative tribunal or court ... any proceeding with respect to any measure 

alleged to constitute a breach referred to in Article 10.16.". This language covers any 

proceedings of any nature where the measure allegedly in breach of the Treaty is being 

discussed and does not require the identity of any specific element of the claims in the 

arbitration under the DR-CAFTA with those of the claims whose waiver is required. 

7. Article 1O.IS.2(b) is very clear as to the consequences of a failure to comply 

with the waiver requirement when it states that "[nlo claim may be submitted to 

arbitration under this Section unless" it is accompanied by the waivers (which in turn 

must be effective in the terms discussed above). States Party to the DR-CAFTA have 

not consented to the submission of claims to arbitration where there has been no 

compliance with the requirement of Article 1O.IS.2(b). Absent the Respondent's 

consent, the only possible outcome is the lack of jurisdiction of a tribunal established 

pursuant to a defective request for arbitration for lack of compliance with the 

requirement of Article 1 0.18.2(b). 

8. This interpretation does not deprive the Claimant of dispute resolution protection 

under the Treaty nor under the domestic laws of the State Party host of the alleged 

investment. On the contrary, this provision recognizes that the Claimant has different 



options as to the submission of his claims to a dispute resolution mechanism and 

demands from him, in order to benefit from the possibility of an arbitration pursuant to 

the provisions of the DR-CAFTA, that he effectively waive all other fora. The decision 

lies with the Claimant. 

9. Costa Rica understands, furthermore, that there are two distinct possibilities 

under the DR-CAFTA for States to file preliminary objections. Under Article 10.20.4, 

they have the possibility of filing a preliminary objection that "as a matter of law, a 

claim submitted is not a claim for which an award in favor of the claimant may be 

made". That is to say, this is a defense based on the lack of merits of the claim 

presented. 

10. On the other hand, Article 10.20.5 of the Treaty sets forth an expedited 

proceeding to file preliminary objections, either under Article 10.20.4 or any other "that 

the dispute is not within the tribunal's competence". All of this, without prejudice to 

the possibility of filing preliminary objections to the jurisdiction of the International 

Centre for Settlement of Investment Disputes ("ICSID") and to the competence of an 

arbitral tribunal established under its aegis, pursuant to Article 25 of the ICSID 

Convention and Rule 41 of the Centre's Arbitration Rules, when the arhitration has 

been commenced under said Rules. 
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