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1.

INTRODUCTION

I.

This Memorial on the Merits (the Memorial) is produced by the Claimant, Caratube International Oil
Company LLP (elOC) pursuant to the timetable agreed during the First Session with the Arbitral
Tribunal (the Tribunal) on 16 April 2009.

2.

The Memorial expands upon the merits of CIOC's independent sets of claims, as initially put forward in
the Request for Arbitration submitted by CIOC on 16 June 2008 (the Request), that the Respondent,
the Republic of Kazakhstan (Kazakhstan) has violated its legal obligations under:

(1)

the Treaty between the United States of America and the Republic

0: Kazakhstan concerning

the Reciprocal Encouragement and Protection of Investments dated 19 May 1992 and in force
since 12 January 1994 (the Treaty or the BIT); 1 and
(2)

the Contract for Exploration and Production of Hydrocarbons within Blocks XXIV-20-C
(partially); XXIV-21-A (partially), including Karatube Field (oversalt) in Baiganin District of
Aktobe Oblast of the Republic of Kazakhstan with the Ministry of Energy and Mineral
Resources (the Contract). 2

1.1

Witness Statements, Expert Reports and supporting documents

3.

The Memorial is accompanied by two Witness Statements, which are located in the first file of the
bundle accompanying this submission, as follows:
Tab A

Witness Statement dated 8 May 2009 of Mr Devincci Hourani, a
United States national and majority owner of CIOC (the Devincci
Hourani Statement); and

TabB

Witness Statement dated 13 May 2009 of Mr Omar Antar, a Russian
national and Vice-Director of Operations and Production for CIOC
(the Omar Antar Statement).

4.

The Memorial is also supported by three Expert Reports, issued by the following independent experts:
Separate Bundle

Independent Report dated 14 May 2009 on Compliance with Work
Programmes by Mr Sven Tiefcnthal (the Compliance Report);

Separate Bundle

Independent Report dated 14 May 2009 on Oil Field Reserves and
Resources by Mr Sven Tiefenthal (the Reserves Report); and

Exhibit C-1.
Exhibit C4. The original party to the Contract, Consolidated Contractors (Oil and Gas) Company SAl. (Ccq. assIgned its interest in the
Contract to CIOC on 8 August 2002 under a Transrer Agreement Regarding the Right or Subsoil Use: E Ihibit C-S3). The assignment is
discussed in morc detail at paragraphs 931094, below.

5
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Report dated 14 May 2009 on the Quantum of Damages Suffered by
Caratube International Oil Company as a Result of the Alleged
Expropriation of its Investment by the Republic of Kazakhstan, by
Mr Tim Giles (the Quantum Report);

5.

The Memorial and witness statements are accompanied by 75 exhibits and 67 legal authoritteS.
References to CI0C's exhibits are numbered consecutively, following on from the Amended Request
for Provisional Measurcs dated 29 April 2009" in the range from Exhibit C-53 to Exhibit C-137.
References to legal authorities are also numbered consecutively, commencir.g at Authority C-9 and
ending with Authority C-76.

1.2

Structure of this Memorial

6.

The Memorial is structured into chapters, as follows:
Section 2 is an Executive Summary summarising the nature of this dispute.
Section 3 addresses the Tribunal's jurisdiction.
Section 4 sets out the factual background to the dispute .. In order for the Tribunal to
understand what lies at the heart of this disput~, Section 4 begms by explaining the open state
of hostility that arose between Kazakhstan's President Nazarbayev and his former son-in-law
turned arch political enemy, Mr Rakhat Aliyev. The relevance of the fallout between these two
men to this dispute is readily apparent from two facts: (I) the majority owner of CIOC has a
family relationship with Mr Rakhat Aliyev; and (2) President Nazarbayev has sworn to seek
out and punish all of Mr Aliyev's friends, family and business as;;oeiates in Kazakhstan.
Having set the context for the dispute, Section 4 contains an appraisd of CIOC's contractual
performance, with reference to Mr Tlefenthal's Compliance Repon, including the parties'
agreement to extend the term of the contract by two years Shortly before the campaign to
terminate the Contract began. The evidence establishes that there was no factual basis that
would warrant termination of the Contract.

Section 4 concludes with an update on the

outrageous events that occurred in April 2009 at the oilfield and at ClOC's premises in Aktobe
and Almaty, which was described in CIOC's Amended Request for Provisional Measures.
Section 5 sets out the general principles and applicable law to CIOC's claims under the BIT
and the Contract respectively. A brief confirmation of applicable principles of attribution and
state responsibility is followed by an explanation of Kazakhstan's violations of the BIT and
then Kazakhstan's breaches of the Contract.
Section 6 then sets out the legal principles governing CIOC's cntitlemf:nt to compensation and
9amages, both in respect of Kazakhstan'S international responsibility for violations of the
Treaty and its liability for its repudiatory breach of the Contract. The quantum of CIOC's

6
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claim rcsts upon an independent appraisal of the existing hydrocarbon reserves at thc oilfield,
prepared by Mr Tiefenthal. The certified reserves are briefly explained, with reference to the
Reserves Report. Lastly, there is a summary of the methodology and calculation of CIOC's
claim to compensation and damages, drawing upon Mr Giles' Quantum Report.
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2.

EXECUTIVE SUMMARY

7.

In this Memorial, CIOC sets out what is a substantial claim against Kazakhstan, currently estimated in
the Quantum Report to be

usn

1,121.4 million, for damages and compensMion (including interest)

arising out of the expropriation of its investment, a significant oil field in an oil rich area of the country.
8.

Not only had CIOC invested millions of dollars in the exploration of the oil fi eld and its development,
it was also entitled to an exclusive 25-year commercial production licence since it had a commercial
discovery. These rights, of which

eJOe has been deprived,

underpin

eIOC'~,

claim for damages and

compensation, but CIOC also claims non-material damages in respect of the moral harm that eIOC, its
majority owner, senior management and employees have suffered at the hands of Kazakhstan.
9.

For five years CIOC had successfully, and without any serious controversy, pursued its investment.
New oil wells were drilled and Soviet-era ones were reopened, extensive geological testing and
exploration work was carried out, infrastructure was installed at the field and pilot production
commenced. Suddenly in mid 2007, the political landscape changed. A political rivalry that had
developed betwee~ President Nazarbayev and his powerful son-in-law, Rakhat Aliyev flared into open
hostility: In Kazakhstan's campaign to persecute Rakhat AIiyev that followed, it seems it became no
longer politically convenient for Kazakhstanto allow CIOC to continue its business since the brother of
Devincci Hourani, CIOC's majority owner, is Rakhat Aliyev's brother-in-law. A reasonable person
might have thOUght that CIOC was sufficiently far removed from the dispute between the President and
Rakhat Aliyev however, in Kazakhstan, "politics is a family affair".3 Family, business partners and
associates of Rakhat Aliyev have all been victimised in the course of the fall

0

Jt between the President

and Mr Aliyev.
10.

As a result, ClOC, its majority owner, senior management and employees have been subjected to a
campaign of harassment, intimidation and persecution at the hands of the Kaza,dJ authorities. As at the
date of this Memorial the victimisation continues. Armed guards remain at the site of CIOC's oilfield
and its offices in Aktobe. Kazakh authorities have seized and stilI retam (amongst other items) large
numbers of CIOC's documents and files, as well as corporate seals and computer hard drives from
ClOC's head office in Almaty, its branch office in Aktobe and from the oil field itself. Devincci
Hourani, his brothers and his senior manager Omar Antar feel unable to return to Kazakhstan. CIOC is
not the only investment that Devincci Hourani has lost as a result of the abusive exercise of Kazakh
sovereign power. He and his brothers have lost all their substantial business interests in Kazakhstan.

11.

Kazakh officials concocted unsubstantiated allegations that CIOC was in breach of its contractual
obligations as a pretext for what was no more than a politically-motivated campaign against the
company and its owner. CIOC's answers to these allegations went unheard and unanswered. In

As reponed by BBC News. sec Exhibit C-21 to the Request for Arbitration.
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haste to purport to terminate the Contract, Kazakhstan also failed to folbw the stipulated legal
procedures.
12.

The Tribunal is likely to read and hear a great deal about CIOC's performance of its obligations under
the Contract during the course of this proceeding, but this case is not about CIOC's contractual
performance, which in any event provided no reason for complaint let alone termination. In the normal
course, a contractual counterpart does not substantiate its grounds for termination by seizing the other
party's majority owner from his bed in the middle of the night and subject him to hours of questioning
at its interior Ministry. In the normal course, the focus of such questioning would not be on the owner's
family relationship with the President's sworn political enemy. In the normal course, it would also be
highly unlikely that parties would mutually agree to extend a contract by a fu rther two years, for one
party later to allege that all along the other had been in material breach. But this is not a normal case,
and the dispute at its heart is not at all about contractual termination:

9
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3.

JURISDICTION

13.

It is clear that the Tribunal has jurisdiction and is competent to determine tr.c present dispute. As set
out in Section G of the Request for Arbitration, the preconditions of Article 25(1) of the ICSID
Convention for establishing jurisdiction are satisfied:

(I)

Kazakhstan and the United States of America have ratified the ICSID Convention;

(2)

CIOC and Kazakhstan have a legal dispute;

(3)

The dispute arises directly out of CIOC's investment;

(4)

CIOC is a juridical person established in Kazakhstan but which, becaJse of foreign control, the
parties have agreed should be treated as a "national of another Contracting State" for the
purposes of the Convention; and

(5)

the parties to the dispute have consented in writing to submit their dispute to ICSID.

14.

Each component of jurisdiction is addressed in tum below.

3.1

Kazakhstan and the United States of America have ratified the ICSID Convention

15.

Kazakhstan and the United States of America have both signed and ratified the ICSID Convention and
are therefore Contracting States within the meaning of Article 25(1) of the Convention. Kazakhstan
signed the ICSID Convention on 23 July 1992 and deposited instruments of ratification on 21
September 2000. The ICSID Convention entered into force in Kazakhstan on 21 October 2000.

The

United States of America signed the ICSID Convention on 27 August 1965 2nd deposited instruments
of ratification on 10 June 1966. The ICSID Convention entered into force in the United States of
America on 14 October 1966.

3.2

CIOC and Kazakhstan have a legal dispute

16.

The matters at issue amount to a "Iegaf' dispute within the meaning of Article 25(1) of the Convention,
as they involve the consideration of ClOe's legal rights that have been violated by Kazakhstan under
the Treaty and the Contract, as well as under relevant Kazakh and international law.

3.3

The dispute arises directly out of CIOC's investment

17.

The dispute arises directly out of an investment, held by ClOe. As is well documented in the drafting
history to the ICSID Convention, a conscious decision was made by the drafi'!rs not to define the term

"investment" as it is used in Article 25(1).4

Given that consent is the "cornerstone" of ICSID

Documen,s Conce'llillg 'he Origin and Formulatiall of the Convelll,oll 011 rhe Selliernellt of Illvesrmenr Disf utes between States and Nationals
of Other States, Vol. II (Washington D.C: ICSID, 1968) p. 821: Authority C-9.
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arbitration proceedings, the Contracting States were content to allow the disputing parties to adopt their
own understanding of the meaning of investment. This was confirmed expressly in paragraph 27 of the

Report of the Executive Directors on the Convention, where it was recorded that:
"No attempt was made to define the term "investment" given the c:ssential requirement of
consent by the parties, and the mechanism through which Contracting States can make known
in advance, if they so desire, the classes of disputes which they would or would not consider
submitting to the Centre (Article 25(4»".

18.

Thus, subject only to certain undefined "outer limits", if the disputing partie> have agreed to treat a
transaction as an investment, it will almost invariably fall within Article 25(1) of the Convention and
the jurisdiction of the Centre.

19.

In the present case, the disputing parties have indeed agreed a common understanding as to the
meaning of investment. This is set out in Article 1(1) of the Treaty, which defines "investment" broadly
in relevant part to mean:
" ... every kind of investment in the territory of one Party owned or controlled directly or
indirectly by nationals or companies of the other Party, such as equity, debt, and service and
investment contracts; and includes:
(i) tangible and intangible property, including movable and immovable property, as well as
rights, such as mortgages, liens and pledges;
(ii) a company or shares of stock or other interests in a company or interests in the assets
thereof;
(iii) a claim to money or a claim to performance baving economic value, and associated with
an investment;
... and
(v) any right conferred by law or contract, and any licenses and permits pursuant to law".

e

20.

By Article 1(1) of the Treaty it is agreed that "every kind of investment" is protected, including

"tangible" property or assets, but also intangible assets such as "a claim

(0

money or a claim to

peiformance having economic value, and associated with an investment" and "any right conferred by
law or contract, and any licenses and permits pursuant to law". It cannot he disputed that CJOC's
assets, including its rights under the Contract, constitute an assct amounting to an investment as defined
in Article 1(1).

ClOC made substantial investments in consideration of those long-term rights

embodied in the Contract (including the exclusive right to carry out commercial production for a period
of at least 25 years).
21.

Turning to the Convention, separately from the disputing parties' agrecmc!nt on the meaning of
investment, in the practice of ICSJD arbitral tribunals it is possible to identify certain features that are
typical of most transactions that have been accepted to be investments as thal term is used in Article

II
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25(1). Whilst it is not correct that these features together constitute a legal tes:,s nor that every feature
needs to be in existence in every case, it is nevertheless the case that CIOC's rights under the Contract
and its capital investments and operations thereto satisfy all of these characteristics.
22.

The first characteristic is that the project or transaction in question has a certain duration. This is true
of the Contract, which had a duration of five years plus two potential extemions of two years each,
followed by guaranteed rights to a 25-year production licence. Secondly, inve:;tments typically exhibit
a certain regularity of profit and return. Again this is true of the Contract and CIOC's operations
thereto, by which CIOC expected to receive substantial profits. The expectation of return is clearly
present. . The third feature commonly found is the assumption of risk usually by both sides. This is
again present (indeed inherent) in an exploration and production agreement such as the Contract.
CIOC expended substantial resources in carrying out geological and drilling works to locate and
establish commercially-viable oil deposits.

The fourth typical feature is Ihat the commitment is

substantial. CIOC made substantial investments in Kazakhstan amounting to tens of millions of US
dollars (sec for example, paragraph 146, below). Specifically, CIOC invested in the exploration of the
Contract Area, which included completing a comprehensive and expensive drilling programme,
geological works, test production and establishing infrastructure at the sitc. Lastly, the fifth featurc
sometimes raised is the operation's significancc for the host State's development.

This is not

necessarily characteristic of investments in general, but is evident in the case of the Contract and
CIOC's operations. CIOC invested in the development of the local workforce and in the faCIlities
required to support that workforce. CIOC's investments also provided

signifi~ant

and lasting benefits

to Kazakhstan and the Kazakh national economy. These benefits include, among other things:
(1)

the successful exploration undertaken by CIOC which led to the discovery of commercially
exploitable reserves officially recognised by the MEMR;

23.

(2)

CIOC's contributions to various Kazakh development funds pursuant t(lthe Contract; and

(3)

putting in place infrastructure at the Contract Area.

In addition, Kazakhstan would have received substantial royalties and laxe:s from CIOC once the
commercial exploitation of the discovered reserves had commenced.

24.

Whilst the above features are not necessarily to be understood as jurisdic;.ionaI requirements, but
merely as typical characteristics of investments under the Convention, it is clear that ClOC's rights
under the Contract and its operations thereto satisfies each of them.

Albeittbat they arc frequently described as the "SaUII; lesl", in recognition of tbc contributIon of the Tribun~1 in Sali",' v. Morocco, Decision
on Jurisdiction, 23 July 200 I, paras. 52-58: Authority C-IO. For the avoidance of doubt, CIOC docs not aC('Cpl (and Ihe arbitral practiec docs
not support) any assertion thatlhcse clements eonSlIlUle a "lest" for the establishment ofjurisdicuon.
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3.4

The dispute is between a Contracting State and a national of another Contracting State

25.

The parties to the dispute are a Contracting State, Kazakhstan, and a Kazakh company, CIOC,6 albeit
that, because of foreign control, the parties have agreed (as sct out in paragraph 40, below) that CIOC
should be treated as a "national of another Contracting State". CIOC therefore has standing to claim
by virtue of Article 25(2)(b) of the ICSlD Convention, which provides that a "national of another

Contracting State" includes:
" ... any juridicaJ person which had the nationality of the Contracting State party to the dispute
on that date [the date on which the parties consented to submit the dispute to arbitration or
conciliation] and which, because of foreign control, the parties have agn:ed should be treated as
a national of another Contracting State for the purposes of this Convention".
26.

The cumulative requirements of this passage are addressed in the following sub-sections.

First,

evidence is set out that confinns that Devincci Hourani owns and controls CIOC. Secondly, it is
confinned that Devincci Hourani has been a US national since 16 July 2001, with a summary of the
relevant evidence and applicable law which establishes this fact. Lastly, there is an explanation of the
manner and existence of the parties' agreement to treat CIOC as a "national of another Contracting

State" becaus.e it is foreign controlled.

(a)
27.

Confirmation that CIOC is majority owned and controlled by Devined Hourani

ClOC is majority owned and controlled directly by a US national, Devincci Hourani.

Devincci

7

Hourani acquired a majority interest (85%) in CIOC on ] 7 May 2004 and increased his stake to 92%
on 8 April 2005,8 which remains his interest in CIOC today. Kazakhstan has itself from time to time
formally confirmed that Devincci Hourani owns 92% of CIOC. 9 In addition to being the majority
owner of CIOC, Devincci Hourani himself also acted as Director of CIOC from 15 August 2006 to 18
June 2007. 10

As indicated in his witness statement, Devincci Hourani has involved himself in

appointing senior management, II and received regular reports from his manage'rs on the affairs of the
business. 12 Devincci Hourani confinns that throughout the period he has "taken an active interest in

the affairs ofthe company", and that together with his managers he has "been able to discuss and agree
the necessary steps to be taken on behalf of CIOC'. 13 None of the evidence sought by Kazakhstan in
its 31 March 2009 document request is relevant to the question of control, beyond the' documents
already provided herein. That request was properly rejected both on the Tribunal's stated ground that it

eJOc was eSlablished in Ka2akhstan on 29 July 2002: Exhibit C-S4.
Exhibit C·5S; and see Devineci Houran; Statement, para. 3.
Exhibit C-S6; and see Devilleci Hournm StatenlCnI, para. 3.

,.

See for example Item I, "legal Status" in the September 2007 report of the Almaty prosecutor. Mr Ycnmbct. nottng that Devineei Hourani is
the 92% owner of the company: Exhibit C-S7
Exhibit C-58.

"

f)cvineei Hourani Slatemenl. para. II.

11

Ibid.

Devineci Hourani Statement, para. J 8.
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was premature but it could also have been rejected due to lack of relevance. The evidence sct out hcrc
shows that Devincci Hourani both owns the majority stake in CIOC and ex(:rcises controls over it,
consistent with that ownership interest.
(b)
28.

Confirmation that Devincci Hourani is a US national

Devincci Hourani is today and was at all relevant times for the purposes of jurisdiction and the
determination of this dispute, a national of the United States of America. Ample proof exists of
Devincci Hourani's US nationality, in t~e form of:
(1)

Devincci Hourani's Certificate of Naturalisation, by which he acquired US nationality on 16
July 2001;14

(2)

Devincci Hourani's current US passport, issued on 14 November 2007, a copy of which was
submitted together with the Request for Arbitration;IS and

(3)

the evidence in Devincci Hourani's witness statement, in which he explains at paragraph 5:
"I was married in 1992 to an American, and moved to the United States in 1995. I have lived
in the United States from 1995 until the present although for many years I have travelled back
and forth to a number of Central Asian countries including Kazakhstan. I became a permanent
US resident in 1995 and received my certificate of natural is at ion on 16 July 2001 (Exhibit C59). I have therefore been a United States national since 2001 and I can confirm that I do not
hold any other nationality or citizenship. Although I was born in Lebanon, I was a Palestinian
refugee and not a Lebanese citizen. Prior to acquiring my United States nationality and
passport I had a 'laissez-passer' travel document issued by Lebanon which enabled me to·travel
as a Palestinian refugee but it did not confer nationality or citizenship upon me. Since
acquiring United States nationality I have only ever travelled using my a United States
passport, and I possess no other passports".

29.

As a matter of international law, including in ICSlD proceedings generally, nationality is within the
"reserved domain" of the State,16 so it is primarily by reference to the laws of the US that the Tribunal
should confirm Devincci Hourani's nationality.

30.

us

law recognises both the

l~gal

concept of a "national", .in the sense that it is used in public

international law generally and in the Treaty, and a narrower category of "citizen".

Under the

7

Immigration and Nationality Act of 195i (the INA) a "national a/the United Slates" means:
"(A) a citizen of the United States, or (B) a person who, though not a citizen of the United
States, owes permanent allegiance to the United States".IB

.

I.
17

Exhibit C-59.
Exeerpl from the US passpon of [)evincei Houran,: Exhibit C-2. CIOC also furnished copies of previous US passports held by Devineei
Hourani, upon Ihe request ofllle ICSID Sccrclarial, prior to the registration ofChe Rcquesl for Arbitration

No/iOilallly Decrees in Tunis and Morocco (1923) PCIJ Ser. B., No.4, 24: Auth'orily C-II; Convention Concerning CeMain Quesllons
relating 10 Ihe COnniel of Nationality Laws of 12 Apnl 1930, Article I, 179 L N. T.s. 89: Authority C-12; R Y Jennings and A. WatlS (cds.),
Oppenheim's Imerna/ional Law- Vol. I Peace (9th cdn., Harlow: Longman, 1992) 852: Authority C-13.
Codified in Title 8 of the United States Code (USC): Authority C-14.
8 USC § 1101 (a)(21) and (22): Authority '::-14.
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In other words a citizen is necessarily a national but the converse is not fme. This is consistent with thc
letter of transmittal sent by the US Secretary of State to the US Senate in relation to the Treaty:
"Under U.S. law the term 'national' is more inclusive than the term 'citizen'; for example, a
native of American Samoa is a national of the United States, but not a dtizen".19

32.

Both the Treaty (in Article I) and the ICSID Convention (in Article 25) us,~ the term national. As
explained next, CIOC has provided proof that Devincci Hourani is and has been a US citizen since his
naturalisation on 16 July 2001. A fortiori, CIOC has demonstrated that D(:vincci Hourani is a US
national as referred to in the Treaty and the ICSID Convention.

33.

In relation to Devineci Hourani's certificate of naturalisation, it should be first noted that naturalisation
is' a sovereign aet by which nationality is conferred upon a natural person. As a matter of US law a
certificate of naturalisation constitutes proof of US citizenship conferred in this manner.
certificate of naturalisation is "the best evidence of naturalization".21

20

In fact, the

The INA provides that "[a]

person admitted 10 citizenship in conformity with the provisions of this subchapter shall be entitled
upon such admission to receive from the Attorney General a certificate ofncduralization ... ".22 A US
certificate of naturalisation contains the following information:
"number of application for naturalization; number of certificate 0': naturalization; date of
naturalization; namc, signature, place of residence, autographed photograph, and personal
description of the naturalized person, including age, sex, marital status, and country of former
nationality; location of the district office of the Service in which the application was filed and
the title, authority, and location of the official or court administering the oath of allegiance;
statement that the Attorney General, having found that the applicant had complied in all
respects with all of the applicable provisions of the naturalization laws of the US, and was
entitled to be admitted a citizen of the US, thereupon ordered that the applicant be admitted as
a citizen of the US; attestation of an immigration officer; and the seal of the Department of
Justice".23
34.

Devincci Hourani's certificate of naturaJisation is rcgular in form, and constitutes proof of his US
citizenship.

35.

Turning next to Devincci Hourani's US passport, this also identifies the holder as a citizen of the US.
Indeed, the passport is in practice one of the documents most commonly invoked as evidence of US
citizenship. US passports are only issued to persons who owe permanent allegiance to the US, that is,
citizens and non-citizen nationals. As a matter of US law:

1."

Exhibit C-I at p. 4

JudI/lang v. Gonzales, 2007 WL 2733726, No. 06-70986 (C.A. 9 Sept 17, 2007) ("Only completion of the naturalization process, and
obtaimng a cerrificate of naturalization confers citize'lSh,p on an alien") (citation omitted): Authority C-15; Krish v. C.R. 8ulasubramaniam,
2007 WL 1219281. No. 1:06-CV-01030, • 4 (E.D.Cal. Apr. 25, 2007) (noting that plaintiff had "provided evidence of his Certificate of
Naturalization. evidenci"g that he has beell a United States citIZen since 2002"): Authority C-16; Abdel-Whab v. Or/hopedic Assoc of
Dmchess, 415 F.Supp.2d 293 (S.D.N.V 2006) ("If"" mdMdual is Utwble to prove his United States citiz"nship through typical means such
as a birth certificate or certificate of naturalizatJO", he is required to produce. among other things. prooj thutthere is no official record of hIS
birth") Authority C-t7.

"

People e.x. rei. Malawer v. 8d. of Elections, 51 N.Y.S 2d 216, 218 (N Y. Sup. Cl 1944): Authority CotS.

22

S US.C. § 1449. Authority C-19

"

Ibid See also 3A Corpus Juris Secundum Aliens § 1924 (Certificate of Naturalization-Contents; signing): A.uthority C-20.
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"Every application for a passport must be accompanied by evidenct: of the applicant's US
nationality ... The burden of proof is on the applicant, and the Departm~nt of State may require
additional evidence beyond that nonnally specified".24

36.

Since 1982 a passport has the same force and effect, for the purposes of proof of citizenship, as a
certificate of naturalisation. 25 Indeed, 22 U .S.C. § 27~5 provides that '''[a] passport, during its period of

validity (ifsuch period is the maximum period authorized by law), issued by the Secretary of State to a
citizen of the US" shall have "the same force and effect as proof of

us citizenship as certificates of

naturalization". Devincci Hourani's passport therefore also proves his US citizenship.26

37.

ClOC accepts that it bears the burden of proof that Devincci Hourani is a US national, for the purposes
of establishing this Tribunal's jurisdiction.

This burden has been discharge:d by the documentary

evidence on the record, including Devincci Hourani's certificate of naturalisatioll and his US passport.

38.

In his classic work on the international law of evidence, Sandifer stated that " ... a naturalization

certificate constitutes prima facie evidence of citizenship".27 Given the solemn nature of the act of
naturalisation and the scrutiny it implies, Sandifer rightly held up a certificate of naturalisation as even
stronger presumptive evidence of nationality than, for example, a certificate of nationality issued by a
consular official.

A passport also constitutes prima facie evidence of natIOnality as a matter of

international law, and in domestic law States may even make the possession of a particular passport
conclusive proof that the holder has the nationality of the State that issued it. 2s Oppenheim states that

"the issue of a passport can establish as against other Slates that the person to whom it is issued has
the nationality of the issuing State,,?9

Such documents are routinely accepted in international

proceedings as evidence of nationality where access to a particular forum tunts on the existence of a
particular nationality. For example, the Iran-United States Claims Tribunal regularly accepted US
certificates of naturalisation and US passports as sufficient proof of the existence of US nationality for
the period subsequent to the date of the document. 30 In relation to ICSlD prac.tice, Schreuer confinns
that indicia of nationality, such as a certificate of nationality or passport (a fortiori a certificate of
naturalisation) form part of the regular set of documents or prima facie evidence to be examined in
cases brought by natural persons in order for lCSlD tribunals to satisfy themselves as to their
jurisdiction. They should be given their "appropriate weight"?

59 Am. 1ur. 2d Passports § 37; Authority C-21 Sec also 22 Code of Federal Regulations § 51.43 (To obtain a passport, a person born outsIde
of the United States may submIt a certificate ofnaturahzanon as documentary eVIdence of citizenShip), AUlh~rity C-22.

"

Prior 10 the introduction of22 U.S.C § 2705 to 1982, a US passport was only prima facie eVIdence of US citizenship.

2.

Copies of Devin eel Hourani's previous USpasspons already produced confirm the samc for corresponding eru lier periods.

27

,.

D.V. Sandifer, Evidence before International Tribunals (Revised cdn., Charlottesville: University Press of v: rgima, 1975) 145: Authority C-

23.
DawooO Ali Arifv. Depllly Commissioner of Police (1958·11) 26 ILR 364, 366 (holding that "[al passport by itself is not conclusive proof of
l/imoM/ity. But il is accepted us proof oflhefoct, by i",ernutiona/ agreement and tire comily o/"<ltions"): Au lhority C-24.

"

Oppenheim, 855' Authority C-13.

)0

Sec e.g. Esphahanian v. Bank of Tejerut, Award No. 31-137·2, 29 March 1983,2 Iran-US C.T.R 157: Authority C-25, Go/plra v Iran,
Award No. 32-211·2, 29 March 1983,2 Iran-US C.T.R. 171' Authority C-26.

JI

C. Sehreuer, The ICSID Convelllion - A Commel/tary (Cambridge CUP, 200 I) Article 25, para. 433' AuthOr! ty C-27.
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In its Summary Reply to the Request for Arbitration dated 31 March 2009, Kazakhstan made a broad
and sweeping request for documents relating to Devincci Hourani's personal affairs, including a large
number of documents

tha~

might relate to Devincci

Houra~i's

US

citiz(~nship.

The requested

documents are not relevant to this dispute as they do not constitute evidence (one way or another) as to
the question of nationality as a matter of US law. The Tribunal was right to deny the request for early
disclosure and should not hesitate in denying the request again should Kazakhstan seek to resurrect it at
a later stage. On the other hand, the evidence that CIOC has put forward does establish that Devincci
Hourani is indeed a US national.

(c)
40.

Confirmation that the parties have agreed to trcat CIOC as
Contracting State"

II

"national of another

The parties have agrced to treat CIOC as a "national of another Contracting State" by operation of
Article VI(8) of the Treaty, which defines a US investor to include a Kazakh company "that,

immediately before the occurrence of the event or events giving rise to the dispute, was an investment

oj' US nationals or companies. By the offer to submit disputes to arbitration in Article VI of the
Treaty, and CIOC's acceptance of that offer in filing its Request for Arbitration,32 the parties have
agreed to treat CIOC as a "national of another Contracting State" for the purposes of Article 25(2)(b)
of the ICSID Convention. Article VI(8) of the Treaty provides that:
"For purposes of an arbitration held under paragraph 3 of this Article, any company legally
constituted under the applicable laws and regulations of a Party ... but that, immediately before
the occurrence of the event or events giving rise to the dispute, was an investment of nationals
or companies of the other Party, shall be treated as a national or compa.ny of such other Party in
accordance with Article 2S(2)(b) of the ICSIO Convention".
41.

Pursuant to Article I(l)(c) of the Treaty, a national of a party means ;'a natural person who is the

national ofa Party under its applicable law".
42.

It has been established at paragraph 27, above that Devincci Hourani has been the majority owner and
has controlled ClOC since 2004. It has also been established at paragraphs 28 to 37 above that
Devineci Hourani is a national of the US and has been since 16 July 2001. As at 16 June 2008, when
CIOC submitted its Request for Arbitration, CIOC was therefore a Kazakh company that was an
investment of a US national, Devincci Hourani. This was also true on the date "immediately before the

occurrence of the event or events giving rise to the dispute" for the purposes of Article VI(8) of the
Treaty, i.e. 31 January 2008, being the day immediately before

t~e

notice of termination whieh

completed the expropriation, or even earlier, in 2007 when Kazakh aUlhorities suddenly made
unfounded allegations with regard to CIOC's perfonnance of the Contract 2nd started to harass and
intimidate Devincci Hourani and his family, as well as CIOC's senior management and employees. 1t is
therefore clear that the requirements of Article VI(8) of the Treaty, and thus Article 2S(2)(b) of the
ICSID Convention, arc satisfied.

11

Request for Arbitration. para. 65.
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3.5

CIOC and Kazakhstan have consented to submit this dispute to ICSIf) for arbitration

43.

ClOC and Kazakhstan have consented to submit this dispute to ICSID for arbitration by agreement
formed by Kazakhstan's standing offer as contained in Article VI(3) and (4) of the Treaty and ClOGs
acceptance and choice of ICSID arbitration pursuant to Article VI(3)(a)(i) as expressed in its Request
for Arbitration. 33 The requirements for the application of the Treaty are met. It is in force and binding
upon both Kazakhstan and the United States. 34 It has been established at paragraphs 40 to 42, above
that CIOC is a "company of the other Party" by reason "that, immediately before the occurrence afthe
event or events giving rise to the dispute, was an investment of' a

us national, Devincci Hourani.

It

has also been established in paragraphs 17 to 24, above that the dispute concems an "investment". The
dispute is als~ an "investment dispute" for the purposes of Article VI(l) of the Treaty, as the dispute is:
"a dispute between a Party [Kazakhstan] and a national or company of the other Party [United
States of America] arising out of or relating to (a) an investment agreement between that Party
and such national or company; ... or (c) an alleged breach ofany right conferred or created by
this Treaty with respect to an investment".

44.

CIOC's claims in respect of breaches of the Contract are claims "arising our of or relating to ... an
investment agreement". CIOC's claims for violation of the Treaty are claims ""riSing out of or relating
to ... an alleged breach of any right conferred or created by this Treaty with respect to an investment".
ClOC's claims under the Treaty arc brought under these separate jurisdictional bases.

45.

Consent to submit disputes to arbitration in this manner is well-established, such that there can be no
doubt that the parties have consented to submit this dispute to the jurisdiction 0-: ICSID.

"

Ibid.
The Treaty was sIgned on 19 May 1992, and entered into force on 12 January 1994, and remains in force today in accordance with its Article
XIII: Exhibit C-1.
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4.

STATEMENT OF FACTS

46.

The central issue in this case is the intimidation and harassment that CIOC, its owners and employees
have been subjected to by various governmental authorities in Kazakhstan since the middle of 2007.
Kazakhstan seeks to portray the wrongful termination of the Contract as a matter of contractual
performance but in reality it is politically motivated and designed to further President Nazarbayev's
interests in a political feud, in which CIOC and Devincci Hourani have imLdvertently and unjustly
found themselves caught lip. The witness statements of Devincci Hourani and Mr Omar Antar provide
a detailed description of this intimidation and harassment, which is also summarised in Section 4.1
below..

47.

As described in Section 4.6 below, CIOC's performance under the Contract has been good and ClOC
has done nothing to warrant termination. The wrongful termination of the CO.)tract has simply been a
convenient method by which Kazakhstan has been able further to harass CIOC and its owners in order
to shut down their businesses and drive them out of Kazakhstan.

4.1

Persecution of CIOC, its owner and employees
(a)

48.

Political background

The political background to this claim stems from the well publicised political conflict, which started in
April 2007, between the President of Kazakhstan, President Nazarbayev, and his then son in law
Rakhat Aliyev. This conflict is described in more detail in paragraphs 22 to 24 of Devincci Hourani's
witness statement and in the media reports to which he refers.

In summary, when President

Nazarbayev introduced an amendment to the Kazakhstan Constitution designed to enable him to be
President for life, Mr Aliyev criticised the amendment and announced his intention to run for president
in the next Kazakhstan presidential elections in 2012. As a result o~ this announcement, a fierce
political power struggle developed between the two men, which has been widely reported in the
international press. l5
49.

The media reports suggest that the power struggle spread, with President Nazarbayev using his political
power to attack not only Mr Aliyev but also those connected to hirn. 36 Politics and family are seen to
be closely inter-linked in Kazakhstan with members of President Nazarbayev's family holding many
key positions within the Government.

Devineci Hourani's brother, Issam Hourani, is Mr Aliyev's

brother in law. Both Devineei Hourani and Mr Antar state in their witness statements that they believe
that the Hourani family, ClOC, and its employees, have been persecuted by the Kazakhstan authorities
as a result of Mr Nazarbayev's power struggle against Mr Aliyev, and those connected to him, and the
Kazakh authorities have clearly intimidated as much in their interrogations and investigations.
JS

.. Kozakhs/O// seeks envoy's urrest", SBC News, 28 May 2007: Exhibit C-21.

)6

"Kazakhslan Sellote Spe"ker 10 he rep/aced by Aso';o[sicj I!'0yor", BBC News, 7 Novcmber 2008: Exhibit C-60; ·Po/ili~a/ exile (ears wrath
o!Knzakhslan leader", Washington Times, 3 Dcecmbcr2008: F.xhibit C-6I.
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Harassment of Devincci Hourani, his family, and CIOC's employet:s

The first rumours of the forthcoming harassment bcgan in May 2007, shortly after the political feud
between President Nazarbayev and Mr Aliyev had started. Devincci Hourani, at paragraph 26 of his
witness statement, recalls that at that time there was a fear in Kazakhstan that anyone with connections
to Mr Aliyev was in danger of getting caught up in this bitter political dispute and becoming a target of
President Nazarbayev, and consequently the authorities

In

Kazakhstan. These rumours developed and

grew during May and June 2007 and there were a number of incidents of unusual governmental interest
in the Hourani family and businesses. One such example was the attempted extortion by Mayra
Nazarbayev, President Nazarbayev's sister in law, when she tried to take a majority stake in another of
the Hourani family's businesses, Ruby Rose Agrikol, at no cost, in return for her protection against
potential problems with the Kazakhstan Government ministries and agencies.

This was seen by

Devincci Hourani as a clear indication that his family and businesses were going to be targeted by
those close to the President.
51.

37

Despite attempts by Devincci Hourani to distance his family from the political dispute through
discussions with Dariga Nazarbayev, the President's daughter and Mr Aliyev's wife, further warnings
reached him, from sources that he trusted, that secret service agents from the Kazakhstan National
Security Committee (known as the KNB) and the police were trying to gather information on the
Hourani family and their businesses to try to fabricate criminal charges against them in the hope that
this would put pressure on Mr Aliyev. Devincci Hourani says:
"Taken together, these pieces of information, from sources that I trust. made it clear to me that
my family, including me and my brother lssam in particular, wai being targeted by the
Kazakhstan authorities, apparently because of the family connection with Mr Aliyev. I had
done business in Kazakhstan for many years and neither I nor anyone else in my family had
ever had any difficulties with the authorities. However I began to fear the lengths that the
authorities might go to because of the apparent intensity of the dispute between President
Nazarbayev and Mr Aliyev".J8

52.

On 27 June 2007, armed police led by a Colonel Alexander Sergeivich Kim raided 92a Palezhayeva
Street, a building in which CIOe and a number of other of the Hourani :oamily's businesses have
officcs. 39

All entrances and exits to the building were sealed by the police, trapping over 200

employees of various of the Hourani family'S businesses within the building. The raid was unexpected
and a frightening experience for those present in the building.

Devincci Hourani, together with

Hussam Hourani, Kassem Omar, Bassem Warne, and Mr Antar were detained within one of the offices
and shown a warrant to search the offices based upon a criminal·investigation against Issam Hourani.
They were told to attend the police station for questioning the following day without their lawyers. The
police then searched the entire building taking computers, servers, stamps and seals, copies of all legal

Dcvincei HouTlmi Statement, para. 27.
Dcvincel Hourani Statement, para. 32.

J.

Dcvincci Houram Statement, para. 33; Omar Antar St.,tcment, para. 128(a).
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ownership documents, details of bank accounts, together with the names, addresses and contact
numbers of all directors and owners.
53.

Devincci Hourani went to the police station on 28 June 2007 to be questioned by Colonel Kim. At
paragraph 38 of his witness statement, Devincci Hourani says that the questions concentrated upon
Issam Hourani, his whereabouts, how he had met his wife Gulshat Aliyev, how he had developed a
relationship with Rakhat Aliyev and the nature of that relationship. There were very few questions
about CIOC. Devincd Hourani states:

"It was quite clear to me that the questioning was aimed at finding out information about the
connection between Mr Aliyev and Issam, rather than any alleged wrongdoing by me or by any
of my family's businesses. The interview with Colonel Kim took th€: form of an interrogation
and the aggressive way in which it was conducted left me with the firm impression that there
was extreme hostility towards me and my family".4o
54.

Following the raid, an officer of the Internal Police Department of Almaty, Major Igor, visited the
offices at 92a Palezhayeva Street on a daily basis until mid July 2007.

Each day he interrogated

various employees, as well as seizing more documents. A number of the employees were also asked to
present themselves at the Almaty offices of the Kazakhstan Ministry of Interior for further
interrogation.

Devincci Hourani states that "these interrogations had a significant impact on the

morale of our staff and created a terrifying atmosphere" as well causing the "obvious disruption to the
conduct of our businesses" .41
55.

The political nature of these attacks on CIOC was confirmed to Devincci Hourani by Dariga
Nazarbayev during a meeting in early July 2007 when he again sought to distance the Hourani family
from the political dispute. 42 However, Dariga Nazarbayev told him that according to Kazakh tradition
if you are connected to someone by family ties then you arc also connected to them politically. She
confirmed that President Nazarbayev was focused on seizing all the Hourani family'S businesses and
assets in Kazakhstan as soon as possible solely as a result of their perceived

~onnection

to Mr Aliyev.

Devincci Hourani was left with the clear impression that ultimately he and his family would lose their
businesses in Kazakhstan.
56.

At the same meeting Dariga Nazarbayev also told Devincci Hourani that there were ongoing efforts
within the Kazakhstan security services to put together a criminal case against Issam Hourani based on
allegations of terrorism. Devincci Hourani states that he was appalled by this since he knew there was
no way that his brother was involved in terro,rism, but he feared that tensic-ns were so high that the
authorities might fabricate evidence. In the second week of July 2007, Devineci Hourani was told by a
senior federal investigator that an arrest warrant, issued against Issam and Rakhat Aliyev along with 15
other individuals based on allegations of organised crime, had been sent by the Interpol department of

.,
40

Devincci Hourani Statement, para. 38 .
Devincci Hourani Statement. para. 40.
Devincei Hourani Stalement, para 42.
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the Ministry of the Interior in Kazakhstan to its Lebanese counterpart. Devincci Hourani was "deeply

shocked',43 to learn that the Kazakhstan authorities had gone so far as to create this arrest warrant
linking lssam Hourani with Rakhat Aliyev in relation to allegations which he believed to be completely
untrue.
57.

From early July 2007, the Hourani family, and ClOC's senior management, were placed under
surveillance by the Kazakhstan authorities. First, Devincci Hourani was informed by a contact that his
mere presence in Kazakhstan was viewed as a provocation by certain clements within the Kazakhstan
Government and his phone, together with those of the senior management of the Hourani family
businesses, were being monitored. 44 Then, later that month security personnel employed by CIOC
discovered listening devices at the 92a Palezhayeva Street offices. 4S Around the same time, Devincci
Hourani became aware that he was being followed by plain clothes police or KNB personnel.

In

particular, between 14 July and 22 July 2007, he was followed by the sam{: few cars, which waited
outside while he was at home or in the office.

Occupants of those cars even followed him into

restaurants and cafes and sat at surrounding tables waiting for him to leavc. It was clear that the
authorities wanted to intimidate Devincci Hourani by making it obvious that h,~ was being followed. 46

58.

There were further attempts at extortion in early August 2007 when Devincci Hourani was passcd a
message from two senior officials of the Kazakhstan Ministry of the Interior :;aying that if the Hourani
family were to pay USD 10 million to both officials, they would guarantee immunity to the Hourani
family and all their businesses, including CIOC, from any form of harassment by the Kazakh
authorities. This proposition was of course rejected. Devincci Hourani subsequently contacted Dariga
Nazarbayev to try to find out whether President Nazarbayev was involved in this extortion but she
refused to answer his questions. However, she did say that "they" were planning to confiscate all the
Hourani family's businesses 47 and added that "they" were going after everything owned by Mr Aliycv
or any of his relatives, friends and associates. Dariga Nazarbaycv would not elaborate who "they"
were, save to say that prosecutors would be used to give any confiscation attempts a legal cover.

59.

The harassment and intimidation of Devincci Hourani intensified through August and into September
2007.

The surveillance appeared constant and on at least three occasions Devineei Hourani was

stopped by police officers in the street who would search him and his car, with each search lasting up to
an hour. Other troubling incidents around this time included several anonymous telephone calls to
Devincei Hourani's home in which the caller suggested that "they" would plant arms or drugs in his
house and then bring a criminal case against him. All this was so frightening for Devincci Hourani and

'J

Devineci Hourani Statemcnt. para 44.
Devineei Hourani Slatement. para. 45.
Devineei Hourani Slalemenl. para. 46.

.,

Devincci Hourani Stalement, para. 47 .
CIOC is just one of many businesses thaI were owned and operated by members of the Uourano family In I(azakhslan. Although they will be
the subject of scpnratc claims where possible. it should be noted that every onc of those businesses has l)Cen elTcctively confiscated by the
Kazakhstan authontlcs, including for example, Kulandy: sec Exhibit C-62, the media group of companies, and numerous others.
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his family that he sent his 9 month old daughter and her mother to live with her parents, while he
himself moved to Hussam Hourani's house so that he would not be on his' own and had witnesses in
case he was physically attacked. At paragraph 52 of his witness statement, Devincei Hourani states:
"} felt under a lot of pressure and bclieved that the authorities were trying to scare me and my
family, in order to force us to abandon our interests in Kazakhstan and leave the country for
good".
60.

Also in August and September 2007, the harassment of employees by the: Kazakhstan authorities
increased in severity. Devineci Hourani's secretary was aggressively questioned by members of the·
Kazakhstan Prosecution Service culminating in an accusation that she had had an affair with Devincci
Hourani. This was not true and upset her deeply. The questions asked of her revolved around Mr
Aliyev, rather than any enquiries about wrongdoing on the part of CIOC or its owners. 48

61.

Another employce, Omran Mohamed Omran, had his house raided by members of the Kazakhstan
Ministry of the Interior in the early hours of the moming. 49 He said he was taken to the Kazakhstan
Ministry of the Interior and on the way attempts were made to bribe him with an apartment of his own
if he cooperated with them. Once al the Ministry, he was asked whether he would testify that Issam
Hourani had physically beaten him. When Mr Omran refused to cooperate threats were made that his
residency permit in Kazakhstan would be tenmnated and he would be deported back to Syria. Mr
Ornran continued to refuse to falsely testify against Issam Hourani and eventually he was

release~

but

warned of "severe consequences" if he were to mention what had happened in the Ministry. Mr Omran
made a statement of complaint to the Prosecutor General's officeso but did nat include all the details
described above due to his fear of the "severe consequences". Mr Omran showed Devincci Hourani a
letter he received in reply from the Prosecutor General's office which stated that Mr Omfan had been
interrogated in connection with an' investigation into the disappearance of two former managers of
Nurbank (a Kazakh

ban~

formerly controlled by Mr Aliyev). This is the investigation in which Mr

Aliyev is accused of kidnapping two senior bankers. Clearly, the interrogation and attempted bribery
of Mr Omran is yet another demonstration of thc authorities' determination to link the Hourani family
to Mr Aliyev and the Icngths they would go to achieve that aim. 51
62.

Then, in the early hours of 1 September 2007, a group of about eight armed men in civilian clothes
raided Hussam Hourani's house in the Diplomatic District on the outskirts of Almaty. There were a
number of members of the Hourani family, including young children, asleep in the house at the time.
The raiders did not show any form of identification when asked, but claimed to be from the KNB and
said that they were looking for any evidence that suggested Kazakhstan's national security was or could
be compromised. The search lasted approximately 40 to 45 minutes after which Devincci Hourani was

.

Devincci Houranl Stalement, para. 53.
Dcvincci Hourani Stalement, p.,ra. 54.

s.
51

Exhibit C-63.
DCVlDcci Houmni Statemenl, para. 55.

23

Case 1:10-mc-00285-JDB Document 1-1

Filed 04/28/10 Page 239 of 332

led outside by armed guards and taken to a secret destination in Almaty. Devincci Hourani was "very

frightened" and thought that he "was gaing ta be physically abused,.52 Once at the secret destination
Devincci Hourani was interrogated with the questions again focusing on any relationship or contact
with Mr Aliyev. There were no questions about CIOC nor were any grounds alleged that would
suggest CJOC was in breach of the Contract. This raid and subsequent inten'ogation was a traumatic
experience and Devincci Hourani states that he had "real concerns abaut my personal safety as well as

that af my family as the le~e/s af intimidatian and harassment were intolerable".53 In ljght of all that
had happened Devincci Hourani fled Kazakhstan for London on 4 September 2007 and did not return
to Kazakhstan until mid January 2008 when he visited his young daughter. The entire episode was
very upsetting for Devincci Hourani who, in March 2008, began to experience headaches, stress-related
anxiety attacks, and an inability to sleep properly. Devincci Hourani was diagnosed by his doctor with
severe depression, believed to be associated with the harassment and intimidation to which he was
subjected by the Kazakh authorities. 54
63.

In September 2007, President Nazarbayev visited New York to attend the United Nations General
Assembly. Devincci Hourani was in New York at this time and instructed his United States lawyers to
send a Jetter to President Nazarbayev at his hotel. 55 D~vincci Hourani tried several times during the
President's visit to arrange a meeting with him through the Kazakhstan Arabassador to the United
States, Mr ldrissov, and a presidential aide for foreign affairs (who is now the Kazakh ambassador to
Austria) Mr Erjan Yergal. However he was unable to arrange a meeting. Mr Yergal, accompanied by
Mr Idrissov, told him that he had spoken to President Nazarbayev who he said was aware of the
harassment about which Devineei Hourani complained but was unwilling to meet him.

64.

In March 2008, Hussam Hourani received a call from an acquaintance, Malek, who works for the KNB,
requesting a meeting with Devincci and Hussam Hourani. At the meeting, which took place on 20
March 2008 in the Lighthouse coffee house in Almaty, Malek told them he was passing on a request
from the Kazakhstan Secret Service for the Hourani family to exercise its inflLJence over Mr Aliyev to
get him to cancel the publication of a book he had written. It was suggested that this book would
expose corruption within the Kazakhstan Government, and involved allegations against President
Nazarbayev personally. When Hussam and Devincci Hourani refused to gct drawn into the political
conflict, and protested that they had no influence over Mr Aliyev in any even!, Malek threatened them
and said that if they did not cooperate Hussam Hourani would find himself facing criminal charges for
rape or for drugs offences.

65.

Later that day Devincei Hourani went to the US Embassy in Almaty to seek their help. He had been
keeping the US Embassy regularly informed by telephone of the harassment and intimidation to which

Sl

Dcvineci lIourani Statcment, para. 57
Devineci Hourani Statement, para. 60.

"

Exhibit C-76.

"

Exhibil C-64.
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he was being subjected and had previously visited the US Embassy on 6 March 2008. Their consistent
advice was that he should leave thc country as soon as possible for his own safi!ty.

66.

Consequently, in light of all that had happened, including the latest threats against Hussam from Malek,
Devincci Hourani, Hussam Hourani, and Mr Antar, all left Kazakhstan on 22 March 2008 and have not
been back since.

(c)

67.

Harassment ofC]OC

In addition to the personal harassment and intimidation suffered by Devincd Hourani, his family, and
CIOC's employees, CIOC also found itself under attack from June 2007 onwards by way of
investigations, audits and complaints from various oil and gas, tax, employment, healthy and safety,
and environmental authorities. These arc summarised by Mr Antar at paragraphs 125 to 128 of his
witness statement. Mr Antar explains that:
"[t]hcre were so many of them it was not believable, dealing with sc many issues, including:
geological and oilfield standards; ecological laws and regulations; environmental, health and
safety standards; customs regulations; civil defence laws; labour .>tandards; and land usc
rights".S6

68.

In Aktobe, CIOC faced the following harassment:
(I)

in August 2007, an unscheduled audit of CIOC's branch office by the Customs Control
Committee for the Aktobe Oblast;S7

(2)

In

September 2007, an inspection of CIOC's compliance with environmental laws by the

Aktobe Ecology Department,S8 even though these inspections were only intended to occur
every two or three years and the previous inspection had occurred only the year before;
(3)

in September 2007, an order issued by the Aktobe Oblast Department of the Committee of
State Emergency Situations and Industrial Safety Control of the MEMR concluding that CIOC.
had violatcd safcty rules relating to its oil tanks,s9 with a fine levied against a CIOC cmployee,
Mr Rakymzhan Turzhanov;

(4)

in October 2007, a furthcr complaint from the Aktobe Regional Depaltment of Land Resources
Managcment resolving that CIOC had violated land use laws in respel;t of four of its wells and
a warehouse, and issuing a fine against the Deputy Director of CIOC, \tIr Rashid Badran;60

Omar Antar Statement, pam. 125.

"
"
~.

..

Exhibit C-6S.
E~hibil

C-66.

Exhibit C-67 .
Exhibit C-68.
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November 2007, an order from the Aktobe Oblast Department of State Monitoring of

Emergency Situations and Industrial Safcty of the Ministry of Emerge;1cy Situations infonning
. CIOC that inspections had found that it was in violation of the Law on Civil Defence,61 and
requiring it to take a host of corrective measures by 28 December 2007;62

(6)

an audit into CIOC's compliance with environmental protcction legislation in the context of
subsoil usc by the Aktobc Prosecutor for Environmental Protection. 6J The prosecutor who
carricd out the audit, Mr Kustanov, never visited the Contract Area, nor did he seek CIOC's
comm.cnts or access to its own ecological studies before filing his rep0l1; and

(7)

legal proceedings against CIOC 'and Hussam Hourani,64 initiated by the environmental
protection prosecutor and based on the conclusions ofMr Kustanov's "investigation".65

69.

Throughout the same period, at ClOG's headquarters in Almaty, harassment of CIOC included the
following:

(1)

on 27 June 2007, a raid, described in paragraph 52 above, at the building on 92a Palezhayeva
Strcet, Almaty;

(2)

inspections on an almost daily basis, from 29 June 2007 until mid July 2007, described in
paragraph 54 above;

(3)

in latc July and August 2007, an audit by the State Labour Inspector of the Almaty Department
of thc Ministry of Labour and Social Services,66 finding that CIOC was guilty of a number of
violations of the Labour Code including failing to pay salaries on time;

(4)

an audit led by the Scnior Public Prosecutor of the Department for S Jpervision over Legality
and the Activity of State Prosecution Authorities in the city of Almaty, Mr Y. Yerimbet,
culminating in a report issued on 20 September 2007 alleging that CIOC had violated. many
laws.

67

Mr Yerimbet conducted a very aggressive on-site inspectior at CIOC's offices over

many weeks.

68

He demanded a meeting room, computer and telephone, and a large number of

documents. He required employees to remain late on many occasions to answer questions.
But, after all of this, the violations he said existed were not justifij~d or significant. 69 For

..,,
6)

...
.,
••
"
,

Exhibit C-69 .
Exhibit C-70.
Exhibit C-71 .

omar Antar Statcmcnt. para. 127.
E~hibif

C-72.

Exhibit C-7J.

.

Omar Ant.r StalcmcllI. para. 128( d)

••

Ibid.

Exhibll C-57 .
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example, he found that CIOC was guilty of "severe violations" of labour laws, by depriving
four employees of their "constitutional rights ofcitizens to rest and /eijure", when in fact these
employees had not taken enough of their holiday leave. Mr Yerimbct was also involved in
confiscating KZT 114,995,093 (around USD 895,949.77fo from CIOC's bank accounts at
Nurbank JSC, based on a tax ruling against CIOC in 2005, whilst completely ignoring the fact
that ClOC had overturned that tax ruling on appeal. The tax authorities accepted that it was
incorrect to take CIOC's money, but CIOC never received it back; and
(5)

in October 2007, an order from the Investigations Unit of the Almaty City Department of
Internal Affairs, declaring that CIOC's "legal and accounting documents" should be seized.

70.

7I

These raids and investigations severely rampered CIOC's business operations since they required
CIOC to hand over many of its legal, regulatory, technical and financial documents, as well as taking
up valuable time and manpower in preparing responses to all the investigations.

It was extremely

unusual for a company to be subjected to so many investigations in such a shJrt period of time. It is
clear that these investigations were simply used by the Kazakhstan authorities as a meal).s to put further
pressure on Devincci Hourani and his family.
(d)

71.

Harassment since leaving Kazakhstan

Since Devincci Hourani, Hussam Hourani, and Mr Antar, all left Kazakhstan on 22 March 2008 there
have been a number of approaches made to members of the Hournni family by various individuals,
supposedly representing Kazakhstan. Although suggesting resolution of the dispute these approaches
have frequently been accompanied by further threats against Devincci Hourani and his family if the
terms proposed are not accepted.

72.

The harassment and intimidation of C10C and its employees has also continued. 72 There have been
many instances of this including raids by the tax police and seCret service on CIOe's offices, and the
attachment of funds in CIOC's bank accounts, but perhaps the most striking are the events that occurred
at CIOC's premises in Almaty, Aktobe and in the field on 16 April 2009, the same day that the Tribunal
convened its First Session in thcse proceedings.

73.

Some 30 KNB officers, led by a Lieutenant Zhanatuli, raided CIOC's mab Almaty office at 92a
Palezhayeva Street on 16 April 2009. 73 C10C's employees were ordered to stay in the office until the
raid concluded. They were told that the raid was based on a search warrant issued by the GeneralProsecutor of Almaty, but no copy of the search warrant was provided to any CIOC employee for

'"

Based on the prevailing exchange ratc as at 20 August 2007 of USD I - KZT 128.349933.

11

Exhibit C-74.

12

Devineci Hourani wrote to President Nazarbayev personally on 4 Mareh 2008
continue to run its operations: EXhibit C-7S.
See report by CIOC's employees: Exhibil C-78.
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review, despite repeated requests. CIOC's employees were told that they would only receive a copy of
the official report of the raid.
74.

4

An official report of the Almaty raid was provided to CJOC's chief of security, Mr Kozlyakov/ which
confirms the fact of the raid and that it was led by Lieutenant Zhanatuli, togeth<:r with Captain Shaikov,
but it does not mention that the r~jd was also carried out by around 30 officers in total. The report
confirms that Messrs Kim and Borodin were also present, as well as CIOC's employees Ms Stybaeva,
Ms Adilbekova and Mr Kozlyakov. The report also confirms that a large number of documents and
files were seized but the report materially understates the volume of files confiscated. The documents
seized included financial, technical, geophysical, seismic and contractual documentation and
correspondence. CIOC's computer hard drives were confiscated, on which were stored key oil well
data and other critical geological and seismic infomlation about the Caratube oil field. This continued
harassment and seizure of documentation by the Kazakhstan authorities is not only highly upsetting for
CIOC's employees but has also effectively stopped CIOC from doing any further business and has
severely hampered CIOC's ability to participate in these proceedings. CIOC's ,employees were advised
that the Kazakh officials intended to ''finish'' this arbitration, and that CIOC's employees should not
expect to be carrying on any further work. 75

75.

Officers of the KNB, led by Lieutenant-Colonel Tusov, also raided ClOC's premises in Aktobe on 16
April 2009. 76 They detained CIOC's employees, seized their passports and mobile phones, and told
them not to contact Dcvincci Hourani, Kassem Omar, or Omar Antar. The K.'''B officers told CIOC's
employees to hand over all corporate documents containing information

conc~ming

the ownership of

CIOC, all financial and technical documents, and corporate registration documentation. The officers
took these documents and many others, including CIOC's corporate seal, which is essential to execute
numerous formal documents under Kazakh law, and CJOC's computer disks and hard drives. They
then sealed CIOC's offices and archive. During the raid the KNB officers interrogated Mr Rashid
Badran, CIOC's oil field manager who was present in the office at the time, as well as a CIOC
consultant Mr Moussa Abdelghani.

~oth

Mr Badran and Mr Abdelghani have subsequently told

Devincci Hourani that the KNB officers disclosed during their interrogations that they were briefed to
establish that Devincci Hourani does not own CIOC and, accordingly, they were seeking information or
documents to establish that this is the case. 77
76.

Mr Bayzhaunov, CIOC's engineer, was provided with an official report of the Aktobe raid later in the
day on 16 April 2009. 78 Not every detail recorded is accurate but the report docs confirm the fact of the
raid, those present, and that a large number of documents and files were sci:!ed, although the report

"
"

,.

Exhibit C-S2.
Exhibit C-78.

Sec the report oflhc raid in AklObc preparcd by eloc employees: Ethibil C-77.

17

Dcvincci "ourani SlalcnlCnl. pam. 69.

1.

Exhibit C-SI.

28

Case 1:10-mc-00285-JDB Document 1-1

Filed 04/28/10 Page 244 of 332

again materially understates the volume of documents, files and other materials taken. Thc next day
the KNB officers returned to CIOC's Aktobe office and again demanded all documents concerning
CIOC's ownership. The passports and mobile phones confiscated the previous day were not returned,
and employees were instructed not to leave the premises. Around five employees were detained in the
building, which has accommodation as well as office space, by an armed guard installed at the
premises.

The guard has been present at the premises each day since the raid. holding CIOC's

employees under house arrest, whilst the investigations in Aktobe are appar<?ntly ongoing.
77.

On 16 April 2009, KNB officers also raided the Caratube oilfield, located some 265 kilometres from
Aktobe. 79 CIOC's employees were ordered to close all wells immediately: without heed of oilfield best
practices and without taking necessary precautions. CIOC's employees were also ordered to shut down
machinery and other activities at the site. Four KNB officers remained at the field after 16 April 2009,
with a further seven officers in military uniform, some of whom were armed, joining them on 25 April
2009.80

78.

CIOC employees havc complained that the KNB officers have attempted to

pr,~ssure

them into signing

false documents. One CIOC representative was threatened by the KNB officers that they would "kill

him and bury him in the earth where nobody would find him".HI KNB officers remain at the field
holding Cl0C's employees under house arrest.
(e)

79.

Summary of the connection between President Nazarbayev's dis;pute with Mr Rakhat
Aliyev and the expropriation of CIOC's investment

There is, unfortunately, a very clear and direct link between the political di:;pute between President
Nazarbayev and the victimisation of Devincc.i Hourani and the evcntual expropriation of CIOC's
investment. In his witness statement, Devincci Hourani describes some of the incidents of harassmcnt
and persecution which he personally suffered and the fate that eventually befcll CIOC's investment.

•

Omar Antar is not relatcd to the Hourani family or Mr Rakhat Aliyev, so he was not personally subject
to the same sort of personal harassment as that endured by Devincci Hourani. But Mr Antar is able to
confirm that sustained victimisation of CIOC and its employees coincided with or followed shortly'
after the dispute arising bctween President Nazarbayev and Mr Aliyev, as the focus of retribution
broadened from Mr Aliycv himself to his family and associates:
"Before the problems arose between the President and Rakhat Aliyev, CIOC operated its
business lawfully and without major incident. It paid taxes, employed and trained a large
number of Kazakh nationals and generaIly performed its works rea:;onably and properly in
accordance with applicable laws and regulations. Nor, until mid 2007, did Devineci Hourani
or his other busincsses experience any of the harassment or persecution that would follow.

1.

Sce a summary rrom CIOC's employees describing the raId on the field and also at CIOC's branch office in p,ktobc: F.:xhibil C-77 .

•0

In the Amended Request ror ProviSIOnal Measures it was Incorrectly statcd thatthcse officers returncd on 26 April.

"

F.:xbibil C-77; Dcvineci Houran! Statement, para. 76; Omar Antar Statement, para. 229.
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After the conflict arose between the President and Rakhat Aliyev, the attacks on CIOC and the
Hourani family's businesses began... These included extraordinary investigations, audits,
demands for interviews or the seizure of documents, not just on single occasions,. but
repeatedly and in waves, day after day. I was personally questioned by authorities on many
occasions. In June 2007, 1 was questioned by Kazakh police for around three hours in a row. I
was mostly asked about my relationship and work with Devincci Hourani and his family, their
businesses and their activities, which came as a great surprise to me. Questions about CIOC or
my work were secondary. Allegations about CIOC's performance seemed only to be a tactic to
apply pressure on Devincci Hourani. I did not think such questions were even necessary since
CIOC had regularly provided all relevant reports and updates on its activities and performance
to the competent governmental agencies responsible for monitoring the activities of oil
companies. In fact Kazakh officials who questioned me from time to time dtd not seem to be
very interested in my answers. 1 felt that the repeated questioning was intended to apply
pressure on me in the hope that I would give information about De:vincci Hourani and his
family.
Later, in August and September 2007, I was questioned repeatedly by prosecutors about
CIOC's activities. This interrogation was slanted towards finding that CIOC had breached any
Kazakh law. In fact, throughout this period I strongly felt that the Government officials who
questioned me simply wanted to find any mistake or violation whid: they could use against
Devincci Hourani and his company, CIOC".H2
80.

According to Mr Antar, who oversaw CIOC's operations and performance of the tasks set out in the
work programmes:
"The termination of CIOC's contractual exploration licence, accordin.~ to my knowledge and
belief, was not based on any shortfall or breach by CIOC in our implementation of CIOC's
contractual obligations, failure to meet commitments in any 0 f the applicable work
programmes, or any other defect in our performance ... I believe termination ofCl0C's contract
was politically motivated. In particular, I believe that the Government was intent on
persecuting the owner ofCIOC and his family".83

8 I.

According to Devincci Hourani himself:
"The relevance of this political dispute to CIOC and to my family i:; that my brother Issam
Hourani is Mr Aliyev's brother in law. However, neither I nor any oth'~r member of my family
has any other links to Mr Aliyev and neither I nor any member of my family have been
involved in Kazakhstan politics or the political dispute between President Nazarbayev and Mr
Aliyev. Despite that, I firmly believe that I, my family and the employees ofCIOC have been
persecuted by the Kazakhstan authorities as. part of the personal campaign against Mr Aliyev
and those connected to him".B4

82.

With that context in mind, it is now possible to turn to CIOC's business, history of operations, and its
eventual expropriation in February 2008.

4.2

The Contract

83.

The central component of CIOC's investment is its contractual rights to explore for and develop
hydrocarbons at an. oilfield in the Aktobe Ob/as! (region) of Kazakhstan. The Contract was originally

'2

Omar Anlar Statement, paras. 18·20

"

Omar Antar Slatement, para. ) 3.

••

Devineci tlourani Statement. para. 25.
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entered into by a Greek-registered construction company, Consolidated Contractors (Oil and Gas)
Company S.A.L. (Ccq, on 27 May 2002. 85 The Contract and its attachments, including the minimum
work programme (described below), were primarily prepared by an Almaty-based oil and gas industry
consulting company, Gorny

Ec~nomic

Consulting. Gorny Economic Consulting was an experienced

company, so CCC retained them as a consultant and relied on their expertise to advise on technical
issues, including usual and acceptable practice in Kazakhstan. PriceWaterhollseCoopers was retained
to review Clause 16 of the Contract, which contains technical tax and financial provisions. Denton
Wilde Sapte was rctained by CCC as international counsel to review tbe legal drafting of the
documents. Mr Omar Antar, who later joined CIOC, assisted CCC as a consultant.
(a)
84.

The Contract Area

The Contract conferred upon CCC the exclusive right to carry out exploration of hydrocarbons within a
specified area (the Contract Area) for a five-year perioo from May 2002. The Contract Area is a
small pentagon-shaped geological allotment, defined in Annex 2-1 to the Contract,86 having an area of
around 50 square kilometres.

Within the pentagon-shaped area, a particular territory is identified

(being a geological "slice" or "layer" between certain subsoil depths only spanning the so-called
"cornice" or "overhang" fonnation 87 ) and designated the Caratube South oil field, which is excluded
from the Contract Area.
85.

The Contract Area is located in the Aktyubinsk region of Kazakhstan, around 265 kilometres from the
main regional centre of Aktobe. The Contract Area is just one part of a larger oilfield first discovered
in thc course of test drilling by the Soviet entity Zharkamysskaylt during the 1950s through to the
1970s. No commercial development or production was ever carried out in the Contract Area during
this period, but in 1969 the USSR State Reserves Committee had

conclud~d

from testing that the

Contract Area contained 16,407 thousand tonnes of in-place reserves, 7319 thousand tonnes of
recoverable reserves, and 722 thousand tonnes of off-balance reservcs. 88 Further geological work was
done by Caspian Energy Research, a company retained by CIOC to prepare a reserves report during the
duration of the Contract. Caspian Energy Research's reserves report (the Caspian Energy Research
Reserves Report), which has been approved by Kazakhstan,89 indicates a total of around CI rescrvcs
in the order of 11,277 thousand ton geologic and. 4,248 thousand tonnes recoverable, and C2 reserves
of 18,997 thousand tonnes and 5,647 thousand tonnes. 90

Exhibil C-4
Exhibit C-7'J.
This term refers to reservoIrs ndjacentto, or partly underneath the salt dome. The salt dome is a large structure of salt present in the Contract
Area (and the surrounding region) pushing its way towards the surlace.
As recorded in Minutes #5709 dated 25 June 1969. and confinned on many occasions including. for example at page 2 in: Exhibil C-80. See
also supporting extracts from a Sovict-cra Reserves Report. Exhibil C-81. .
Expcn Opinion dated 29 February 2008 of Gco logy CommtUee: E1hibil C-9.
'0

The Caspian Energy Research reserves report is annexed 10 Mr TicfenthaJ's Reserves Report at Annex C.
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further studies have also been carried out by an independent reserves auditor, Mr Svcn Tiefcnthal,
retained by CIOC to provide an independent expert opinion for the purposes of this arbitration. In his
Report, Mr Tiefenthal concludes that the Contract Area holds approximately 11.17 million

:>"cc'-ves

, ·J:m:s risked volumes, comprising reserves, contingent resources and prospective resources.

87.

The certified reserves and production profile are described in more detail in Mr Tiefenthal's Reserves
Rcpol1 and briefly noted in Section 6.4 below, but in summary the Contract Art:a holds proven reserves
.":; capacity for commercial production, as acknowledged by the competent agencies of the

;."J ,f";"nment of Kazakhstan. The existence of proven reserves is the reason why the Contract covers
not only exploration, but also granted rights in respect of commercial production.

>;

Exploration rights under the Contract

T!~.:

Contract granted the Contractor, among other things, the exclusive right to conduct operations

connected with prospecting and exploration for petroleum and its extraction ont,:) the surface. 9J

()

. " : .ploration period was initially fixed at five years pursuant to Clause 3.2 of thc Contract and later
]':"ly

c .

Commercial production rights under the Contract

:<:)
()o.

In

extended for another two years on 27 July 2007 (see further paragraph 96, below).

the event of a discovery of hydrocarbons economically suitable for commercial production (a

Commercial Discovery) during the Exploration Period, the contractor was given the exclusive right
":,lfi-t Clause 10.5 of the Contract to proceed to the commercial production stage (the Production

"; -.:\

Pursuant to Clause 3.2 of the Contract the Production period was at least 25 years from the
. 1mmercial Production for each deposit. 92 Commercial production licences may be granted in

" " ': Cdifferent parts of the Contract Area, and at different times.
:·,'i~w

Y I.

93

of the regulatory framework

The Ministry of Energy and Mineral Resources (the MEMR) entered into the Contract as the
".: ';,:~e[lt~'ive of the Republic of Kazakhstan. The MEMR is itself divided into different departments,
, ," :lc.form supervisory and regulatory functions in relation to the activities of oil companies such
('1.

'<

These are described in more detail in paragraphs 22 to 28 ofOmar Antar's witness statcment.

, ,::' inpartant division of the MEMR is the Committee on Geology and Subsoil Resources
'.t:·'J~:ml'nt

(the Geology Committee), which reviews and approves projects for the exploration and

Jt:vclopmcnt of oilficlds. It is the key decision-making body within the regulatory framework. The
,;-;c·i0gj Conuniltee has regional sub committees including the Western Kazakhstan Territorial
·.J·lllfl~,tration

of Geology and Subsoil Usc (TU Zapkaznedra). TU Zapkaznedra is the regional

----_._--------'_,:,

,I.

)..d7.1.1 ofthcContraet:ExhibitC-4.

I .. Ii,,, '. ".:nl "r
"

I ,,' ,."

".

commercial Production. the Controctor has thc right to extend the tenn of the Contract "filJ' slich 1H!r/od CIS I"e ColllruClOr
5 of the Contract: Exhibil C-4.

,s<, I"e full commcrci(,1 ProdllCliml of Ihe Deposil.f", sec Clause 3
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subdivision of the MEMR's Geology Committee and is authorised to exercise executive, monitoring
and supervisory functions over CIOC's activities in relation to exploration, management and use of
subsoil resources. TU Zapkaznedra was CIOC's main contact point for all

r~:porting

and performance

issues in relation to the Contract.
92.

ClOC also had dealings with other bodies created by the MEMR. One was tlhe Central Committee on
Mineral Reserves of the MEMR (the Central Reserves Committee or GKZ in Russian). The Central
Reserves Committee is comprised of the different heads of departments within the MEMR, and is
responsible for approving oilfield reserves. Another was the Central Committee on Development of
Deposits of the MEMR (the Central Development Committee, abbrcviall!d as CDC, or CKR in
Russian).

The Central Development Conunittee is responsible for approving minimum work

programmes, and projects such as for development or exploration of oilfields. Its role is to consider
proposals or projects, technical models, and proposed changes to oil licences or contracts.
4.4

Amendments to the Contract
(a)

93.

The assignment of the rights under the Contract from CCC to CIoe

Under Clause 25 of the Contract, the Contractor is entitled to assign its rights under the Contract to a
third party.

CCC assigned its interest in the Contract to CIOC on 8 August 2002 by way of the

Transfer Agreement Regarding the Right of Subsoil Use. 94 In consideration for this transfer, CCC was
reimbursed the approximately USD 9.4 million that it had incurred in

a'~quiring

the concession,

including USD 5 million in respect of a payment to the Astana Development Fund made pursuant to
Clause 7.2 .13 of the Contract.
94.

The assignment was approved by an Expert Committee of the MEMR for Consideration of Subsoil
Users' Appeals as Regards Changing of Licences and Contracts on 7 November 2002. It took effect on
26 December 2002, upon approval by the Ministry of the corresponding amendments to the Contract.
That approval is embodied in the Agreement on Amendments and Additions to the Contract
(Amendment 1).95
(b)

95.

Tax changes

On 11 July 2006, the parties varied the Contract a second time (Amendment 2).96 Amendment 2 was
required because the Contract as originally drafted contained a tax stabilisation clause. When the
Government enacted a general change in the V AT regime in Kazakhstan, reducing VA T from 16% to
15% for all taxpayers, the Government wished to avail itself of the stabilisation provision in the

9J

.....,

Clause 10 I of the Contract, and definition of ·CommercltJ/ Discovery": Exhibit C-4 .
Exhibit C-S3 .
Exhibit CoS .
Exhibit C-82.
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Contract to offset this change and so it insisted on increasing its royalty rate:. Thus, Amendment 2
reduced the VAT payable to 15%, but at the same time, increased the royalty ra'ie from 3% to 3.05%.
(e)

96.

The two-year extension of the Contract

The Contract was amended a third time, on 27 July 2007, to extend the exploration period under the
Contract by a further two years (Amendment 3).97 Pursuant to Clause 3.2 of the Contract, the
exploration period as originally agreed expired on 27 May 2007. Howe~er, Clause 9.1 provided that
CIOC had the right to extend the exploration period twice, by up to two years each time, in accordance
with the Kazakh Law "On Subsoil and Subsoil Use" (the Subsoil Law). Amendment 3 was concluded
at the request of ClOC, as first raised in a letter dated 27 November 2006/8 in which CIOC duly
requested such an extension pursuant to Article 43 of the Subsoil Law.

As ClOC explained, the

extension was required for:
"completion of t~e works on follow-up exploration of persalt, subcomice and subsalt deposits
of Caratube field and neighboring territories of the license area; required volumes of drilling
and logging, pre-testing and laboratory surveys and a set of other works required for fulfilment
of the Caratube field production stage".99

97.

On 20 January 2007, CIOC wrote to the MEMR outlining an estimated USD 18 million programme of
work it proposed to complete in the extension period. loo Following a period of inquiries and scrutiny,
in accordance with the procedures of all competent bodies within the MEMR and the Government, 101
on 16 February 2007 the MEMR Expert Committee decided to extend the exploration period for two
years.

On 21 February 2007, Minister Ismukhambetov wrote to CIOC on behalf of the MEMR,

referring to the minutes of the 16 February 2007 meeting and confirming that the Expert CommIttee of
the MEMR had considered CJOe's application for an extension and informing CIOC that a resolution
has been passed to extend the prospecting period by 2 years, until 27 May 2009. 102

98.

At a meeting on 23 April 2007 of the Technical Committee of TU

Zap~aznedra,

the Technical

Committee considered the requested extension and proposed revised work programme for the
additional two years, and decided to "approve and recommend for final approval" the proposed
amendment to the Contract and revised work programme.103 Finally, a "working group" of the MEMR
approved the requested amendment to the Contract at a meeting on 6 June 2007 and recommended it
for signing by the MEMR subject to the inclusion of minor drafting amendments and the completion of

..

Exhibit

c-s .

Exh ibit C-83.

Ibid.
100
101

Exhibit C-S4.
The steps arc summarised

102

Exhibit C-7.

101

Minul~s
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the EXp'Janstory Note to the 2008 Annual Work Programme: Exhibit C-8S.
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a study by the Committee of Geology and Subsoil Use of the MEMR.IM The Contract was amended
accordingly on 27 July 2007. Devincci Hourani executed that amendment on behalf of CIOC. lOS
4.5

Work programmes
(a)

99.

The Five-Year Work Programme

At the time the Contract was concluded, a five-year minimum work programme was also agreed (the
Five-Year Work Programme).'06 The terms of the Five-Year Work Programme were prepared by
Gorny Economic Consulting, oyerseen by its head Mr Ural Akshulakov.

The Five-Year Work

Programme set out a programme of work for the contractor to achieve i:1 the first five years of
development, and a forecast for the expenditure estimated to be needed to complete each activity. The
work streams and targets contained in the Five-Year Work Programme are set out in detail in
paragraphs 57 to 60 of Omar Antar's witness statement, but in general terms, the key elements of the
Five-Year Work Programme were:
(1)

to re-enter existing old wells and to drill new wclls in the shallower, !;upra-salt

I07

(or post-salt)

formations;
(2)

to carry out a pilot production testing in the supra-salt zone;

(3)

to carry out geophysical studies, including a 3D seismic survey, and to prepare a rcport as to
the available reserves; and

•

100.

(4)

to drill two wells in the deeper sub-salt lOS formation.

(b)

The 2007·2009 Work Programme

When

Am~!ndment

3 to the Contract was concluded, extending the end of tht: exploration period from

27 May 2007 to 27 May 2009,109 CIOC and the MEMR also agreed a new work programme for those
years and a revised annual work programme for the remainder of 2007. The new work programme for

2007 to 2009 was approved by the Technical Committee of TU Zapkaznedra on' 23 April 2007." 0 On
24 June 2007, the Geology Committee of the MEMR also approved the work programme for the
extension period upon condition that minor drafting amendments would be made. III As the term of the

..

,

'01

'06

'0'
,os
'09

Exhibit C-87.
E.hibitC-8.
Exhibit C-ss.
This term refers to the geologic laycr above the salt dome. FUr1hcr explanation of geological terms used in this Memorial can be found
glossary to Mr Ticfcnthal's Reserves Rcport.
This lerm rcfers 10 the geologic layer below the snit dome.
Exhibit C-8.
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Five-Year Work Programme had run its course, the work programme for the extension period as finally
agreed (the 2007-2009 Work Programme)lJ2 replaced the previous framework.
101.

113

Again, Omar Antar sets out the detail of the 2007-2009 Work Programme in paragraphs 61 to 64 of his
witness statement, but in summary the work covered by the 2007-2009 Work Programme focused on
follow up exploration, especially in the overhang and sub-salt areas.

The work was estimated to

involve an additional USD 18 million in investments by CIOC in the development of the field. 114
(c)
102.

The relevant Annual Work Programmes

Each year, CIOC would review and sign-off on its performance in the preceding year and agree with
the authorities a more detailed programme of worK and investment for the corning year (Annual Work
Programmes).

Each Annual Work Programme would be loosely based on the Five-Year Work

Programme (or 2007-2009 Work Programme, in the cxte.nsion period), and were cumulatively intended
to achieve the requirements in the Five-Year Work Programme (or 2007-2009 Work Programme), with
some variations from year-to-year. The Annual Work Programmes also conta. n a summary of the work
completed and the money spent in the previous year. In reviewing and approving an Annual Work
Programme, officials would also review and approve the previous year's results.
103.

As shall be discussed below, the MEMR unilaterally decided to terminate th(: Contract, on 30 January
2008, and issued a notice of termination on I February 2008, alleging non-compliance with the work
programmes. This was a procedurally and substantively flawed decision, inr.ended only as a disguise
for an outright expropriation of CI0C's investment. In order to understand the errors in the termination
notice, it is essential to be clear as to which was the applicable work programme at the time of
termination, and what obligations it contained.

104.

The applicable annual work programme as at the date of the wrongful termination (I February 2008)
was, of course, the 2008 Annual Work Programme. It is not clear how it could be alleged that CIOC
was in breach of any obligations which it still had 11 of 12 months remaining to complete. However,
given that the MEMR's allegations arose earlier, in 2007, it is also necessary to be clear what was the
applicable work programme at that time as well.

105.

In the normal course of CIOC's activities, in December 2006, CIOC had concluded an Annual Work
Programme for work to be carried out in 2007 (the 2007 Annual Work Programmc).115

When

Amendment 3 was concluded to extend the Contract,116 both a new work programme to cover the
period from 27 May 2007 to 27 May 2009 was concluded (the 2007-2009 Work Programme, as just

Exhibit C-90.
11l-

,14

See page 2 of Minutcs oflhc Work Group Oflhc MEMR dated 6 June 2007 Slating that "the work agreemell' shall be replaced with Addendllm
#3": Exhibit C-S7.
See page 6 of the 2007·2009 Work Programme: Exhibil C·90.
Exhibit C-91.

,16

Exhibit CoS.
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mentioned), but also a change to the 2007 Annual Work Programme. Transitl:onal arrangements were
agreed during the period of negotiations for the extension,117 noting in the remaining part of 2007,
CIOC would complete the drilling of one further well in the supra-salt layer to a depth of
approximately 1,100 metres. I IS When Amendment 3 was finally concluded, the 2007 ArulUal Work
Programme was replaced with an amended programme for the year, which noted both work already
completed and work still to be done from the date of the extension to

th~

end of the calendar year (the

Revised 2007 Annual Work Programmc).119 Thus, the Revised 2007 Annual Work Programme
stated that CIOC would drill two supra-salt wells, each to a depth of approximately I, I 00 metres, 120
whereas by that time CIOC had already completed the drilling of one of these wells. The second well
was added by agreement when the extension was concJuded. 121 Thus, from the time of Amendment 3
to the Contract, the major work remaining to be done in 2007 was to drill one 1,100 metre well. As
shall be elaborated below, drilling of this well and the corresponding logging was completed in the
third quarter of2007, so there could be no basis for the MEMR to complain about CIOC's performance
in 2007.

106.

It is also the case that the Technical Committee of TU Zapkaznedra met on 29 December 2007,122 and

considered and approved CIOC's proposal for the 2008 Annual Work Programme. 123 In doing so, as is
its practice, TU Zapkaznedra first considered CIOC's performance of the 2007 Annual Work
Programme, and approved those results. In other words, the competent Kazakh authority officially
approved CIOC's performance in 2007.

Omar Antar has addressed the work agreed for 2008 at

paragraphs 73 to 75 of his witness statement, but in summary it involved CIOC carrying out an
estimated USD 10.6 million in drilling works out of a total financial commitment for the year of usn

19.26 million. The drilling works included three supra salt wells, one of the deep sub-sail wells that
had been deferred to the extension period, and an additional well in the overhang or subcornice
formations. 124

•

This work was consistent with the 2007-2009 Work Programme for the two-year

extension period. CIOC had detailed plans in place for the completion of this work when the Contract
was wrongfully terminated. The foregoing explanation of the different minimum and Annual Work
Programmes is important, as shall be seen below, because the MEMR has unjustifiably alleged that
CIOC was in violation of its obligations under the Contract and the applicable work programmes,
whilst failing to identify the correct work programmes let alone furnishing evidence of any material
breach.

The MEMR's wrongful termination also followed swiftly after il concluded a two-year

111

Minutes II I93/2007: Exhibil C-86.

III

Ibid.

119

See pagc 18. "Addendum 10 Annual Work Program" at: Exhibit C-92

I~O

Ibid. page. 19

121

Exhibit C-8. This had also already been foreseen in the transitional revision
Exhibit C-86.

III
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extension to the Contract and, in doing so, the MEMR necessarily approved (or waived any concern
about) CIOC's perfonnance under the Contract to that date. Article 43(1) of the Subsoil Law in force
in 2002 (and today) states that contractors "shall have the right to extend the contract term. provided

the contractor meets its obligations defined in the contract and relevant work programmes". 125 The
termination was a sham, or veil, intended to hide the fact that the Contract was not tenninated for any
valid or objectively supported perfonnance issues, but rather that "CIOC's rights and interests were

expropriated as part of a political campaign against. among others. Devincci Hourani and his
family". 126 .
4.6

CIOC's performance

107.

An independent assessment of CIOC's compliance with its work streams under the applicable work
progranunes is contained in Mr Tiefenthal's Compliance Report, produced tog4~lher with' this Memorial.
Mr Tiefenthal has not, in his independent judgment, identified any signifkant shortfall
performance against the work programmes applicable at the date of tennination.

108.

In

CIOC's

127

CIDC's perfonnance of its obligations in the five and a half years of the Ccntract is set out in more
detail in Dmar Antar's witness statement, and summarised briefly below. Dbj(:ctively assessed, CIDC's
performance was good.

There is no evidence of any material breach jl,lstifying the wrongful

termination of the Contract on I February 2008.
(a)
109.

Infrastructure

As Omar Antar explains, CIOC developed the site from a state in 2002 which he describes as an
"abandoned patch ofdesert" with "nothing at all to see" to a thriving work camp accommodating up to
120 employees. 128 CIOC also inherited wells drilled decades earlier that were invariably in a very poor
technical and physical condition. 129 Omar Antar describes the state of the welJ.:; in 2002 in these terms:

•

"There was no serviceable infrastructure for the old existing wells. Many of the wells had been
sealed with concrete blocks and permanently closed. Some wells were in a very poor
condition, and had caused extensive oil saturation and high levels of contamination to the
environment to some distance around the wells. In some cases, large pools of oil surrounded
wells. Other wells had been sealed with cement bridges for long-term preservation, but this
had been done poorly. With regard to the other, preserved welIs, there were no welI-heads or
anything for that matter visible above ground. The weIls, and the site in general, were in a
.
poor state". 130

III

Autbority C-28. The version in force today says that contractors "shall have the right to extelld the conti'Oct term. prOVIded the contractor
meets its obligalions defined illlhe Contracl. work programme and annual work programmes·.

126

Omnr Antar Statement, para. 76.

III

Compliance Repon. paras. 33-34,123-124
O,""r Anta< Statement, para. 46.
Sec Report oflhe Interdepartmental CommJllee for Transfer and Acceptance of the Plugged and Abandoned Wells' Exhibit C·94.
Omar Antar Statement, para. 47
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ClOC began operations in the Contract Are~ only in early 2003, following the fomlal hand-over of the
wells by TU Zapkaznedra. 13I From that time onwards, CIOC spent substantial funds to develop the
Contract Area, including for the installation of key infrastructure.

Nowhere in the Contract or the

minimum work programmes is the required infrastructure listed in specific t<:rms, but to develop the
field and prepare for commercial operations CIOC successfully installed: a processing plant; water
wells to supply both technical requirements in the wells and human consumption; 22,000 metres of infield pipelines (80% of which was complete at thc date of the expropriation); roads within the Contract
Area and emergency access to wells; living quarters, a duty mess and a clinic; and well infrastructure
such as "christmas trees" and necessary fencing. l32 CIOC also set up its own electricity supply and
built office space, a medical clinic, living quarters and a duty mess for CIOC':; workforce. ClOC also
purchased equipment including heavy trucks) generators, and storage tanks for benzene and diesel.

croc built an extendable processing plant for

the treatment of 1,500 tonnes of crude oil per day and

installed storage tanks with a capacity of 5,000 tonnes (36,500 barrels).

111.

ClOC also successfully completed an evaluation of the water reserves in the Contract Area, with the
assistance

of

a

contractor,

OlSC

Aktobegidrogeologiya

(A~.tobegjdrogeologiya). \33

Aktobegidrogeologiya drilled in total 16 wells, which was two more than required, finding ample water
reserves. \)4 Aktobegidrogeologiya',s report on its operations was approved by TU Zapkaznedra on 28
135
March 2006.
(b)
112.

Drilling, re-entry and development of supra-salt wells

The Five-Year Work Programme specifies that CIOC should develop 30 wells in the supra-salt
formations in the Contract Area.

CIOC's drilling programme is sununaJlsed in more detail in

paragraphs 83 to 89 ofOmar Antar's witness statement, but in summary, between 2003 and the date of
the wrongful termination, CIOC drilled 24 new supra-salt weIls and re-entered 10 old wells (which was
in total more wells than required).136 Logging surveys of the wells were also slJccessfully completed in
accordance with the Five-Year Minimum Work Programme. By the end of 2007, CIOC had more
producing wells than required in the Five Year Work Programme and Revised 2007 Annual Work
Programme. Also, in drilling or re-entering these wells, CIOC had drilled a totar of 22,627 metres,
which was again in excess its drilling obligations under the Five-Year Work Programme. Moreover,
Omar Antar notes that "[0 ]ur careful approach was justified because all of our wells were ~lrilled into

oil bearing deposits",137

III

Sec Report of the Interdepartmental Committee for Transfer and Acceptance of the Plugged and Abandoned ',veils: Exhibit C-94.

1J1

Omar Anlar Statement, par. 78.
Sec Contmet for Preliminary Studies dated 26 Augu~t 2002- E,hibit C-9S. Also see the subsequent Aktobcgldrogeologiya Contmet dated 17
June 2004 and Annexes (Plan of OperatIOns, Contract Price Negotiation Memorandum and Work Schedule)' ".blbit C-96.
See Aktobegidrogcologiya Report on Results of Exploration of Groundwater Reserves
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Sec summary pages 11-12 of the 2007 Annual Work Programme: Exhibit C-91.
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Pilot Production Programme

CIOC also successfully completed a pilot production programme to .tcst the production capacity and
characteristics of wells in the Contract Area (the Pilot Production Programme). The parameters of
the Pilot Production Programme wcre prepared, again, by Gorny Economic Consulting,138 and were
approved by TV Zapkaznedra on 28 February 2003,139 and by the Central Development Committee of
the MEMR on 26 June 2003. 140 During the course of the testing, production levels were readjusted to
reflect actual conditions that CIOC discovered, the scope of the project was expanded to include nine
additional welIs in order to obtain more data, and the duration of the programme was extended, by
agreement, to allow more time for studies of other zones. 141

114.

At the conclusion of the pilot production testing phase, an audit was conduc·.ed by Gorny Economic
Consulting, submitted to the MEMR and successfully defended. The audit confirmed that the Pilot
Production Programme had successfully achieved all necessary technical targets. 142

The Pilot

Production Programme was a crucial preparatory stage prior to taking the field to commercial
production, since it confirmed the appropriate future production levels that CIOC could expect and

"

intcnded to commit to achieving when it took a commercial production licence. The data from the Pilot
Production Programme put CIOC in a confident position to proceed with commercial production.
(d)

I IS.

Geophysical studies including 3D seismic survey and Caspian Energy Research Reserves
Report

The Five-Year Work Programme anticipated that ClOC would conduct a 3D seismic exploration of a
SO square kilometre area in the second year of operation. This was both over-ambitious, since the work
could not be done in the specified sequence or time frame, and inadequate in scope. 11 was not possible
for CIOC to be ready to do the 3D study in only the second year of its operations. It was also necessary
to carry out the study over an area wider than CIOC's SO square kilometre allotment in order to ensure
more detail could be captured of the overhang and sub-salt zones. CIOC informed TV Zapkaznedra
and the MEMR of the reasons for not completing this work in the sequence set out in the Five-Year
Work Programme, and this explanation was accepted. 143

116.

The work was in fact carried. out in 2006 and completed

In

2007.

First, a company caIled

Kazpromgeofizika was retained to carry out a "vertical seismic profile" of well number 30S. Then; a
contractor Saratovneftegeofizika OJSC (Saratovneftegeofizika), was retained to carry out the seismic

"8

Sec Expen Opinion on the Pilot Production Programme prepared by Gorny Economic Consulting at page 4: I~.hibil C-BO

Sec Opinion No. 7/2003 of Aktyubinsk Inspectorate for Subsurface Conscrvatlon and Use (Zapkaznedra): E'hibit C-99.

14.
,<I

142
14)

Sec Minutes No. 23 dated 26 June 2003: Exhibit C-IOO, and Letter #09·01273: Elhibit C-IOI.
Sec page 5 of the Minutes #9412006 of the Meeting dated 21 December 2005 of the Technical Commiltcc of TU Zapkaznedra: Exhibit C102; and Letler 09'{)211365 dated 22 November 2006 from CDC to CIOC: Exhibit C-llI3 enclosing exITact from Mmutes #39 of CDC
Meeting held on 20 October 2006. Exhibit C·I04.
See the specific objectives set out al page 6: Exbibit C·8S, as also sct out in Omar Anlar Statement. para. 97.
As demonstrated in. for example, TU Z"pkaznedra's approval, at item 5. of the 2005 Annual Work Programme: Exhibit C·llIS.
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survey, which was conducted across an approximately 75 square kilometre area during June 2006. 144
Saratovneftege~fizika

completed the processing of the seismic data that had becn acquired from the

seismic survey by May 2007. Interpretation of the 3D data, which involves preparation of an entire
geologic model of the field to pinpoint the location of future welIs, was completed by
Saratovneftegeofizika in the third quarter of 2007. The report on the resulls of the 3D survey was
subsequently approved by TU Zapkaznedra. 145
117.

CIOC also contracted an independent Kazakh company, Caspian Energy Research, to prepare a
calculation of the estimated reserves in the supra-salt and certain overhang formations in the Contract
Area. This report was prepared and completed in early 2008. Caspian Energy Rcsearch submitted the
Reserves Report to the MEMR for approval and together with CIOC representatives, attended a
meeting with the Geology- Committee on 27-28 February 2008 to discuss and approve the report's
conclusions.

The Caspian Energy Research Reserves Report was appmved, with the Geology

Committee sending CIOC the conclusions of its expert opinion on the oil reserves in the Contract Area
on 29 February 2008. 146 The Geology Committee confirmed that the supra-salt and the overhang
formations studied held 11,277 thousand' tonnes of CI (geologic) and 4,248 thousand tonnes
(recoverable) reserves and 18,997 thousand tonnes C2 (geologic) and 5,647 thousand tonnes
(recoverable) reserves.
(e)
118.

Sub-salt exploration wells

By May 2007, when the Five-Year Work Programme came to an end, CIOC had been unable to drill
two exploratory deep wells in the sub-salt layer. However, by this stage ClOC had already agreed with
the MEMR that this work would be carried out subsequently, under the 2007·2009 Work Programme.
The MEMR had readily agreed to defer the construction of these two wells since it was understood that
CIOC needed the 3D' seismic study to be completed to be sure to hit thl: overhang and sub-salt
formations. The geological studies CIOC had undertaken both based on previous data and also at the
site indicated that the field was more structurally complex than previously thought, comprising not just
two (sub-salt and supra-salt) but in fact three (sub-salt, overhang and supra-salt) structures. The
geological complexity of the field explained CIOC's delay in completing the sub-salt wells during the
first five years of the Contract, and why the MEMR agreed that CIOC could have two more years to do
this work. By I February 2008, when the MEMR wrongfully terminated the Contract, CIOC had
already taken a series of firm steps to complete the drilling of the deep wells by May 2009 as agreed.

'"

Sec summary in pages 10·1 J of the 2007 Annual Work Programme: F.xhibll C·9J.
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4.7

The Field Development Plan and the commercial production phase

119.

Caspian Energy Research was also rctained l47 to prepare a field development plan for commercial
exploitation of the supra-salt zones and the booked CI reserves in the overhang formations (the Field
Development Plan).148 The Five-Year Work Programme anticipated that the Field Development Plan
would be prepared in the second year of the exploration licence but this was not realistic since it could
not be prepared without first completing the three-year Pilot Production Programme and carrying out
the 3D seismic studies.

120.

Upon making a commercial discovery, Clause 10.1 of the Contract guarantees CIOC a 25-year
commercial production licence. This is an important difference from a typical exploration contract.
The Contract confirmed this difference, specifying even in its title that it is not just an exploration
contract, it is an exploration and production contract. CIOC had made a commercial discovery in the
supra-salt formation and, by the end of 2007, ClOC was just a matter of a few months away from
obtaining a commercial production licence from the Central Reserves Committee to exploit it
commercially. The Field DeveloJlment Plan was the key document containing CIOC's requirements,
forecasts and a plan of activities for that commercial production phase.

121.

First, the Field Development Plan set out CIOC's plan for the technical development of the supra-salt
and the overhang formations studied. This included detailed analysis of the number of production
wells CIOC would operate, including how many further wells needed to be drilled and their depths. It
also set out CIOC's strategy for oil production from these wells, including the pressures and expected
flow rates from each well, so as to maximise production but not to damage the oil-bearing structures. It
also set out the plan for use of water injection wells to maintain pressure i ~ the production zones.
Secondly, the Field Development Plan contained a financial model for ClOC's capital expenditures and
expected cash flows. ClOC was to provide the finance for the development of the field. Assumptions
were made in respect of the selling price of oil produced, capital expenditure and operating costs. The
third component of the Field Development Plan was an ecological and health and safety assessment of
the proposed activities.

122.

The Field Development Plan addressed the development of the supra-salt and certain overhang oilbearing formations but not the sub-salt since at the time the study was prepared CIOC had not
completed the sub-salt exploration work as set out in the 2007-2009 Work Programme. However,
Omar Antar clarifies that:
"In order to develop the sub-salt, we would drill the two sub-salt wells specified in the 20072009 Work Programme (we had already re-entered one deep well). Depending on the data we
recovered from these wells in pilot testing, we had anticipated that we may need to drill one or

'"
'"

Ethibil C·IO?
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possibly two further wells, before finalising a field devclopment plan for the sub-salt and
proceeding to the commercial phase". 149
123.

Caspian Energy Research finalised the Field Development Plan in March 2008 and its director,
Mr Arman Jamikishov, contacted the CDC for an appointment in mid April to present its findings for
approval. 150 However, the CDC refused to reccive the Field Development Plan because the Contract
had been (wrongfully) terminated. The Field Development Plan was the final step prior to obtaining a
commercial licence, yet, the wrongful termination of the Contract cut CIOC down at the finishing line.

4.8

Notices alleging CIOC was in breach of the Contract

124.

Thc Contract was wrongfully terminated for alleged non-performance by a notice dated 1 February
2008 addressed to CIOC (the February 2008 Notice). 151 At thc date of the wrongful termination,
CIOC was a successful business, contractually entitled to a 25-year prodw:tion licence. CIOC had
grown to a company that employed around 140 employees, of which 26 were assigned to the head
office, with the rest working in the field or in the branch office in Aktobe.'52 In the five and a half
years that CIOC had operated the field, it had developed it from a desert-like condition to it being ready
to operate as a commercially productive oilfield. There was no basis for teJmination of the Contract.
With the extension of the Contract in mid 2007, CIOC's performance to that date had necessarily been
approved or at least any concerns about it had been waived. There was no material non-compliance at
all with the Revised 2007 Annual Work Programme, or 2007-2009 Work Programme, and CIOC
logically co~ld not be in breach of the 2008 Annual Work Programme just om: month into the year.

125.

With the field ready for commercial production, the MEMR's decision to terminate the Contract was
clearly not based on performance issues and can hardly have been taken in good faith. Far from there
being any grievance about its performance, given the work achieved in reaching this phase, CIOC was
the victim of a politically motivated expropriation. The events leading to the wrongful termination of
the Contract cannot be understood without understanding the extraordinary steps the Government was
taking during the latter half of 2007 to persecute the Hourani family including Devincci Hourani and
C10C. The harassment of CIOC and eventual wrongful termination eoim:ided with the spread of
President Nazarbayev's campaign against Rakhat Aliyev to his friends and associates, including
Devincci Hourani and his family.

Moreover, as is often the case with folbrications, the wrongful

termination was in fact both procedurally and substantively flawed, as shall be: explained below.
(a).

126.

March 2007 Notice

Before addressing the notice of termination issued in February 2008, a brief mention should be made of
the letter dated 25 March 2007 addressed to CIOC from the MEMR and entitled a "Notice of Breach of

\4'

Omar Ant.r Statement, para. III.

ISO

Om"r Ant.r Statement, pam.

III

E,hibit C-18.

151

Exhibit C·S1.

115.
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CIOC first reeeivcd the March 2007 Notice only in

September 2007. Nobody at CIOC saw it previously or knew it existed. None of the officials in TU
Zapkazncdra, the Geology Committee, or the MEMR or its departments with whom CIOC were in
regular contact throughout the second and third quarters of 2007 ever mentioned it at the time to Omar
Antar or his colleagues until they eventually learned of it in September. None of the MEMR officials,
nor the Minister for that matter, raised it when CIOC negotiated the extension of the Contract and the
revised work programme. As Omar Antar explains:
"the March 2007 Notice came into our possession only when it was provided to us by TU
Zapkaznedra as an attachment to TU Zapkaznedra's letter dated 24 September 2007 (Exhibit
C- 12). That letter contains mistakes on its face, for instance it suggests that CIOC should
provide evidence that we had fixed our violations· by 21 September, which was already three
days in the past. Notably, the March 2007 Notice also bears an incoming stamp indicating that
TU Zapkaznedra received it only on 21 September 2007 and registered the letter as No. 2-459.
This is consistent with the fax header recording a transmission on 21 September 2007 at
) I: 19am. The incoming stamp indicates that this document was also only received by TU
Zapkaznedra in September, and not in March notwithstanding the date of the document. ...
The March 2007 Notice also did not make sense. On 21 February 2007, CIOC had been
notified by Minister Izmukhhambetov that the MEMR had decided to grant us an extension of
the Contract until 27 May 2009 (Exhibit C-7). It is not logical to think that only a month later,
in March 2007, that we could be in breach of the Contract or its revised work programme. It is
also not possible to believe that we could have been under notice of t ~rmination since March
2007, during the time we negotiated the terms of the extension of the Contract and the 20072009 Work Programme, but nobody from the Government even mentioned it. CIOe had of
course not responded in any way to the March 2007 Notice, since we were not even aware of
its existence. When I first saw the March 2007 Notice, in September, it was less than two
months after we had finally completed and signed the extension of the Contract for a further
two years. The MEMR clearly had approved our performance otherwise they would not have
extended the Contract. Likewise, the MEMR clearly understood the technical reasons for any
shortfall in our performance, and accepted that the works could be defe/Tcd.
For these reasons, I was very surprised by the March 2007 Notice when I first saw it in
September. In fact] cannot be sure it was really written in Ma~ch 2007, or whether it was in
fact only written later, in September 2007, for example. ]n any case, it seems to bear no
rclation to reality or our actual performance but fits perfectly into the timing and pattern of
harassment that I have described above". 154
127.

More interesting still, on 28 September 2007, CIOC received from TU Zapkaznedra a "Prescriptive
Order" based on the results of a verification process into CIOC's operations and its fulfilment of terms
in the Contract (the September 2007 Prescriptive Order). ISS Along with s,etting out a number of
baseless allegations, refuted in the correspondence and again in paragraphs 137 to 139 of Omar Antar's
witness statement, the September 2007 Prescriptive Order lists the contractual and regulatory
documents made available to TU Zapkazncdra for the purposes of its audit, but nowhere is the 25
March 2007 Notice listed.

III

Exhibil C-J09. This document was originally produced as Exhibit C-li to Ihe RequcsI for Arbitration. h is reproduced here. with •
corrected translation.
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Omar Anlar Sllllement. paras 133.

135~.

Ed,ibit C·IIO.
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CIOC cannot discount that a legitimate explanation exists to explain these anomalies. However, the
circumstances in which the March 2007 Notice was issued, in the light of events that followed, are
certainly unusual, raise questions as to authenticity of the document. In any event, the March 2007
Notice is not an operative or legally relevant to the wrongful termination given the extension of the
Contract that post-dated it and the approval that it entailed ofCIOC's performance.
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October 2007 Notice

On I October 2007, the MEMR issued a further notice of termination of the Contract and suspension of
opcrations, signed by Vice Minister Kiyinov (the October 2007 Notice).ISj; The October 2007 Notice
referred to the March 2007 Notice, which CIOC had only seen a week earlier (not on 28 March 2007 as
alleged), and stated that ClOC had failed to meet timeframes "to fulfil the contractual obligations" and
had not provided "appropriate information and the documents confirming remediation of the

violations". The October 2007 Notice therefore requestcd "immediate termination %perations" under
the Contract "pending decision on unilateral termination of the contract".

130.

The allegations contained in the October 2007 Notice and the reasons why they were not correct are set
out in the letter CIOC sent to Vice Minister Kiyinov on 3 October 2007,157 and paragraphs 142 to 145
ofOmar Antar's statement. In its letter, CIOC pointed out that it was nonsensical to think that during
the period in which the Contract was extended, CIOC had been under notice to cure shortcomings in its
performancc. Moreover, the extcnsion of thc Contract implied that any shortcomings were waived or
not material. CIOC insisted in its letter that the MEMR had no basis to terminate the Contract since
CIOC was not in any material brcach. Moreover, the previous notices were obsolcte since they did

"not take into account all

0/processes as described above and completed by .rhe Company as part of

implementation of the work program". CIOC went on to cxplain that CIOC's work was "at the
finishing stretch", with the CDC having confirmed that from I November 2007 CIOC was ready to
proceed to the estimate of reserves stage. In the light of the facts presented, CIOC requested that the
MEMR reconsider its decision and allow CIOC to fulfil its obligations in "a normal business

environment" .
(c)

e

131.

November 2007 Notice

Croc's efforts in October 2007 to demonstrate that there were no grounds to tenninate the Contract
were panially successful since, on 27 November 2007, the MEMR issued a fonnal notice to CIOC
stating that CIOC was entitled to resume operations under the Contract (the November 2007
Notice).1S8 However, the November 2007 Notice went on to state that CIOe had just one month to
rectify further alleged violations of the Contract and to supply all the necessary documents to
demonstrate that it had eliminated the so-called violations and taken steps to ensure no further
breaches. The November 2007 Notice listed three violations of the Contract:

".

,,7

1$'

I.

a failure to comply with physical and financial obligations in the work programme;

2.

a failure to transfer funds to the decommissioning fund comprising 3% of annual capital
expenditure; and

Exhibit C.IO.
Exhibit con.
Exhibit C-J4.
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a lack of plans for subcontracting work!: in 2007, or subcontracts for materials, equipment and
services, or list of potential subcontractors.

By this time CIOC's owners and senior management were only too well aware that they were being
squeezed by a campaign of regulatory (and other) harassment. Omar Antar'!; view of the November
2007 Notice is that:
"The alleged further breaches demonstrated to me clearly that the MEMR was not interested in
the real situation since, as I shall explain, the items the MEMR raised Wf:re nol breaches at all. It
seemed that the MEMR was set to try to destroy CIOC's business". 159

133.

CIOC's response is set out in more detail in paragraphs 159 to 161 of Omar Antar's witness statement,
but in summary it is clear that as at the date of the. November 2007 Notice CIOC was in full compliance
with the Revised 2007 Annual Work Programme and the 2007-2009 Work Programme. CIOC had
already completed the additional well it was obliged to drill in 2007. There was no breach of either
work programme, whether financial or physical.
(d)

134.

December 2007 Notice

Just six days later, on 3 December 2007, the MEMR wrote to CIOC again to give nOlice of further
demands (the December 2007 Notice}.I60 This time, the December 2007 Notice pointed to data
contained in a statutory filing (called a form #2-LKU report) from October 2007 which set out CJOC's
expenditure on operations and physical works for the third quarter of 2007. 161 The MEMR alleged that
the #2-LKU report confirmed that CIOC was in violation of its obligations \lnder the Contract. The
December 2007 Notice demanded that CIOC "within one month of receipt ofthe present notice, remedy

the failure to fulfil the obligations under the Contract" and "submit all the required documents

10

confirm such remediation". Omar Antar thought at the time that the Decl!mbcr 2007 Notice was
unusual, as he explains in his witness statement:
"Until this notice, CIOC never had received any complaint or comment from the Dcpartment for
Direct Investments, which supervised #2-LKU reports, or any complaint based on the contents of
one of ils #2-LKU reports. But this complaint was not even sign<:d by a member of the
Department for Direct Investments, but by the Executive Director of the MEMR, Mr Batalov.
The circumstances of the December 2007 Notice were peculiar to me. The #2-LKU report had
also been filed on 16 October 2007, so whcn the MEMR had written to CIOC on 27 November
2008 and confirmed that we could resume operations, the MEMR had a copy of the #2-LKU
form available to it. The November 2007 Notice did not mention any problem arising from the
#2-LKU Report. Moreover, the #2-LKU Report could not conftnn a brc:ach of the Contract, as it
only concerned the third quarter on007, from July to the end of Septernber. With three months
left in the year, this report could not show that we were in breach of the 2007 Annual Work
Programme, or the 2007-2009 Work Programme. Therefore, the December 2007 Notice was not
based on complete and timely data. In any event, the December 2007 Notice did not actually
identify what problems were evident from our form #2-LKU Report" .162
u.
160

,.,
102

Omar Antar Statement. para. 158
Exhibit C-I S.
Exhibit C-II I.

Omar Antar Stotement. parn. 164.
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CIOC responded to the MEMR on 13 December 2007, within the time specified in the Decembcr 2007
Notice. 163 CIOC reiterated the infonnation already provided to TU Zapkaznedm in its I October 2007
letter; a eopy of which it produced again. CJOC explained again that there was no violation of any
work programme since CIOC had completed its drilling obligations for 2007. CIOC's activities were in
compliance with the Revised 2007 Annual Work Programme and the 2007-2009 Work Programme.
CIOC also responded to other allegations, pointing out that it had made substantial contributions to the
decommissioning fund and had paid the full balance due.

136.

CJOC also enclosed other evidence and documents as requested to prove thlt the company had no
delinquent debts and was perfonning all of its obligations under the Contract, including in relation to
the social ficld and regional infrastructurc, and meeting its obligations to train Kazakh nationals and
sub-contract works to Kazakh subcontractors. CIOC also pointed out that Caspian Energy Research
was near to the completion of the Caspian Energy Reserves Report and the Field Development Plan.

croc concluded by noting that it was not in breach of the Contract or the work programmes:
"Therefore, dear Askar Bulatovich, as seen from the above-stated, I)ur Company does not
demonstrate an;y backlog in implementation of the 2007 Work Program (the program has been
completed in its entirety) or in other aspects of operation (see Anne.~es). Furthermore, our
Company has seriously prepared with regard to implementation of works in 2008-2009
(bidding proposals and required technical programs)" (emphasis added).I64
4.9

Approval of CIOC's 2008 Annual Work Programme

137.

CIOC did not receive a response to its detailed I3 December letter and annexes, and continued business
as normally as possible, sending its summary of work completed in 2007 and the 2008 Annual Wolk
Programme to TU Zapkaznedra for approval. TU Zapkazncdra approved the 2008 Annual Work
Programme on 29 December 2oo7,16S in CIOC's mind confirming that its pt:rformance to date was
indeed satisfactory.

•

138.

On 10 January 2008, CIOC sent its usual operational report for December 2007 to the Department for
Direct Investments in Subsoil Use. l66 On JO January 2008, CIOC also delivered its monthly report to
TU Zapkaznedra,I67 Neither report attracted any specific or negative response.

4.10

The February 2008 Notice and the wrongful termination of the Contract

139.

On 30 January 2008, the Ministry issued an ordinance ordering the termination of the Contract (the
Termination Ordinance).I68

,,,

Exhibit C-16.

,...
,.,

IbId.

'106

Exhibil C·IIl.

..

161'

,

In the Termination Ordinance, Minister Mynbaev ordered the

Minutes No. 167/2008: Exhibit C-93.

Exhibil C-1I3.
Elhlbit C·I7.
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termination of the Contract "due to failure of completion of notice requirements within the specified

period'. The Termination Ordinance was fol/owed by a notice dated 1 February 2008, addressed to
CIOC, wrongfully tenninating the Contract (the February 2008 Notice).169 CIOC's branch office in
Aktobe received a copy of the February 2008 Notice on 5 February 2008, but CIOC did not receive an
original from the MEMR in its Almaty head office (as required by the notice provisions in Clause 31.2
of the Contract) until I I Fcbruary 2008.
(a)
140.

Allegations in the February 2008 Notice

The February Notice was based on "Article 45-2, clause 1, subclause 2" of the Subsoil Law and the
Tennination Ordinance itself. It stated that the Contract "is hereby unilaterally terminatedfor afailure

to fulfil the requirements stated in the notice

wit~in

the prescribed timeframe". CIOC was given two

months to complete certain tasks, return thc geological infonnation CIOC had acquired and give up
possession of the Contract Area.
(b)
141.

CIDC's Response to the February 2008 Notice

Nothing in the February 2008 Notice explains how "Arti~/e 45-2, clause ], subclause 2" is relevant or
what was the relevant notice to which it refers. Article 45-2 of the Subsoil Law, clause I, subclause 2
states that the competent authority shall have the unilateral right to terminate the Contract "if the

Subsoil Users fail to take the measures as specified in Article 70 ofthis Law" .17C
142.

However, Clause 28 of the Contract prohibits application to the Contract of amendments to local law
which deteriorate the position of CIOC, and the version of Article 70 of the Subsoil Law as at the date
of the February 2008 Notice had been amended since the Contract was signed. As at the date of the
Contract, the compctent authority was entitled to send notices of breaches und'~r Article 70 only when
the subsoil user: (i) violated the deadlines for commencing exploration or production; or (ii) carried out
production at a level which was inadequate to the geological potential of the deposit. 171 Amendments
in December 2004 expanded the competent body's supervisory function to allow it to issue notic~s to
contractors in respect of failures to comply with the tenns and conditions of contracts. The notices
.ClOC received dId not fall within the scope of the applicable version of Article 70 and any failure to

respond to them did not form the basis of a ground for termination of the Contract.
143.

The previous notice (the December 2007 Noticel72) was also flawed, as expla ned above, since it had
alleged that CIOC's third quarter #2-LKU report showed that CJOC was in breach of commitments to
be completed in 2007. It was not possible that a report only for the third quarter could show this, and
in any event, CIOC was objectively not in breach of any commitments fo~ 2007. The MEMR was also
most probably mistaken as to the relevant work programmes. With the conclw;ion of Amendment 3 to

I ••

Elhibit C-1B.

170

Article 45·2. clause I. ~ubclause 2 of the Subsoil Law (current version): Authority C-2B.

171

Article 70 of the Subsoil Law (versIOn as at date of the Contract): Authority C-59.
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the Contract and the 2007-2009 Work Programme, the 2007 Annual Work Programme had been
revised, as explained in paragraph 106, above.

As at the dates of the Temlination Ordinance and

February 2008 Notice, the applicable work programme was by then the 2008 Annual Work
Programme. CIOC could not be in breach of the 2008 Annual Work Programme, as it was only one
month intof008 and, moreover, these obligations were to be observed in the context of the 2007-2009
Work Programme, which allowed CIOC until 27 May 2009 to complete the nec-~ssary works.
144.

The MEMR's attempt to terminate the Contract was therefore flawed and unjustified.

It was also

completely inconsistent with the MEMR's other conduct and commitments. In panicular, the MEMR
had: (i) extended the Contract for two years in July 2007; (ii) approved a new mmimum work
programme for work to be completed by 27 May 2009 (the 2007-2009 Work Programme), which
extended the Five-Year Work Programme; and (iii) just one month earlier, acknowledged CIOC's
performance in 2007 and agreed the 2008 Annual Work Programme.

e

145.

CIOC responded to the February 2008 Notice on 12 February 2008.173

In that letter, CIOC

immediately complained that "the departments preparing these leiters never /amiliarize themselves

with the content o/the documents we send in response". CIOC pointcd out it had received no response
to its 13 December 2007 letter,174 and the supporting materials that had accompanied it. CIOC also
pointed out that in the interval between the December 2007 Notice and the February 2008 Notice, the
2008 Annual Work Programme had been approved.
146.

In any event, CIOC pointed out the steps it had already taken to achieve the objectives in the 2008
Annual Work Programme, concluding that "over the course o/implementation

0/ contract works.

the

Caratube international Oil has already spent US$ 34 mIn 244 [USD 34.244 million]", and committcd
to invest almost another USD 20 million by May 2009. The MEMR did not respond to this letter.

e

147.

CIOC wrote to the MEMR again on 6 March 2008. m CIOC referred to its 3 October 2007 letter and
attachments, which provided a detailed account of CIOC's contractual perfonnance. CIOC also set out
in detail why the earlier notices also did not establish any violations of the Contract. CIOC noted that
its contractual performance had been approved by TU Zapkaznedra on 23 Apri: 2007, that the Contract
had been extended for two ycars in July 2007, and that on 29 December 2007 the 2008 Annual Work
Programme had also been adopted and approved.

CIOC also noted that the Geology and Central

Reserves Committees had approved the Caspian Energy Research Rescrves Report on 29 February
2008 (as described in paragraph /17, above) and that the Field Deyelopment Plan was also pending the
MEMR's approval. CIOC requested a meeting with Mr Batalov, the Executive Director of the MEMR,
the next day to try to resolve the dispute by negotiation. Failing that, CIOC emphasised that Clauses

172

Exhlhll C-15.
Exhihlr C-26
Exhibit C-16.
Exhibit C-27.
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27.1 and 27.2 of the Contract require the parties to resolve all disputes and disagreements by
international arbitration.
148.

Omar Antar explains in his witness statement how that day hc visited the MEMR and apparently
shocked an MEMR official with the prospect that CIOC would fight the ternination in international
arbitration proceedings.

176

A meeting was scheduled for II March 2008 with Mr Batalov. On 11

March 2008, prior to the scheduled meeting, CIOC submitted a further letter 10 the MEMR.177 In the
letter, CIOC offered data and explanations to establish that CIOC had'petformed consistently with the
Contract and minimum work programmes. To the allegation that CIOC had "refused to rectify" alleged
causes justifying the termination of the Contract, CIOC remarked:
"unfortunately, we have to state that your employees likely neither reod nor analyse incoming
mail in which detailed explanations arc provided in response to all claims and complaints
exprcssed by you, submitted along with all documents which may serve as proof of our
fulfilment of contractual terms and provisions or elimination ofthe established issues".
149.

CIOC again pointed out that there was no material breach of the Contract or work programmes,
especially since the key obligation to drill the sub-salt exploratory wells had been transferred to the
period 2007-2009 by'mutual agreement when Amendment 3 had been concluded. With no other even
potentially relevant categories of breach, CIOC concluded that there was no ground at all to terminate
the Contract. In its letter, CIOC sought amicable resolution of the dispute, but CIOC also emphasised
that the Contract contained a procedure for termination, which the MEMR had ignored, and which gave
CIOC the right to submit the dispute to ICSID for resolution by international arbitration.

ISO,

Mr Batalov in fact refused to meet with CIOC's representatives but offered a meeting with an expert
group on '13-14 March 2008 to whom CIOC could address its complaints. Ii. was explained that Mr
Batalov would listen to the report of the experts, following that meeting, and he would then decide
whether or not to meet again with CJOC's management to discuss the dispute.

4.11

Meeting of representatives of the MEMR and CIOe

151.

Omar Antar has described in paragraphs 184 to 190 of his witness statement how, on 13-14 March
2008, he represented CIOC in discussions with the expert group at the M.EMR together with Mr
Nikolai Kamensky, a respected energy consultant, Mr Hussam Hourani and Professor Nikolai Davydov
of ClOC.

He explains that he prepared a set of minutes following the meeting, drafted as

conservatively and neutrally as possible, but the Government representatives refused to sign anything

"even though I am confident that we persuaded them that we were right",178

17.

Ornar Antar Stalement, para. 177.

177

Exhibit Co(;, CIOC sent the same letter .Iso 10 Mr Rashid Tusupbckov, Ihc ProseculorGeneral: Exhibit C-28.

'"

Ornar Anlar Statement, pam. 184. See also Exhibit C-22. CIOC also sent those minutes 10 Mr Batalov al\':r Ihe meeting: Lctter No. 21·22165: Exhibit C-1I4.
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The MEMR experts apparently stated that claims of CIOC's breaches of the Contract were governed by
Article 45-2 of the Subsoil Law, to which CIOC explained again that

CI~!use

28 of the Contract

prohibits application to the Contract of amendments to local law which deteriorate the position of
CIOC, and the version of Article 70 of the Subsoil Law as at the date of the February 2008 Notice had
been amended since the Contract was signcd. CIOC repeated its point that the notices it had received
\

did not fall within the scope of the applicable version of Article 70 and thus any failure to respond to
them (which it denied) could not constitute a ground for tennination of the Contract.

153.

CIOC also complained about the MEMR's inconsistency, namely that CIOC was on the brink of
commercial production when the MEMR decided to tenninate the Contract. Omar Antar states that:
"I recall Professor Davydov saying quite vividly that in effect ClOC had 'baked a good cake,
but when it was ready to eat, the Government had decided to take it away'. In other words,
CIOC had done all the necessary preparatory work to proceed to the luerative commercial stage
and now the MEMR was taking the field away from us". 179

154.

Whilst the MEMR experts refused to sign any protocol or minutes of the meeting, thc chainnan
Mr Ongarbaev said he would prepare a report for Mr Batalov following the meeting and respond to
cloe in writing by 21 March 2008. 180 CIOC never received a reply or copy of that report, despite
requesting it, leading to the inference that the experts' report has not been produced because it does not
support the MEMR's decision to tenninate the Contract.

4.12

Events after the wrongful termination of the Contra~t

155.

Both Devincci Hourani and Omar Antar have explained in their witness statem~nts the intimidation and
fear for their personal safety and wellbeing that caused them to flee Kazakhstan on 22 March 2008 and
not return since. 181 These events need not be repealed, nor do the events that precipitated first the filing
in these proceedings of the Request for Provisional Measures on 14 April 2009, and the Amended
Request for Provisional Measures on 29 April 2009 following the first of the armed raids on CIOC's
premises in Almaty, Aktobe and at the field. Those submissions and the documents to which they refer
should be read together with this Memorial. In their witness statements Dev:ncci Hourani and Omar
Antar both provide updates on events that have occurred since the Amended Request for Provisional
Measures. As outlined briefly in paragraphs 73 to 78 above, KNB officers remained on site after 25
April 2009 to interrogate CIOC employees and to guard the equipment and wells. During the raids,
one CIOC representative was threatened that he would be killed and buried "in the earth where nobody

would find him" if he does not cooperate. 182

119

II.

Omar Antar Statement, para. 185
Omar Antar Statcment, para. 190.

'HI

Devincct Hourani Statement, para. 60; Omar Antar Statcmcnl, para. 192.

1.2

Exhibit C-77; Dcvincci Hourani Statcment, para. 76; Omar Antar Slalcmcnl, para. 229.
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5.

MERITS OF THE CLAIMS

5.1

Overview of claims and general principles

156.

As explained in Section F.I of the Request for Arbitration and in paragraphs 43 to 44 above, CIOC
invokes the heads of jurisdiction set out in Article VIC I) of the Treaty to advance claims in respect of
Kazakhstan's "breach of any right conferred or created by this Treaty with respect to an investment",
and "arising out of or relating to ... an investment agreement" concluded between Kazakhstan and
CIOC. These claims are addressed in turn, in Sections 5.2 and 5.3, below. First, there is a brief
confirmation of the laws applicable to CIOC's claims and secondly, applicable principles of
responsibility and attribution.
(a)

157.

Applicable laws

The law applicable to CIOC's claims for breach of the Treaty (set out in Secl:ion 5.2, below) is public
international law, as a matter o( consent formed by CIOC's acccptance of Kazakhstan's offer to
arbitrate disputes arising under the Treaty (see paragraph 43, above) and nec(:ssarily so, given that the
claims involve the interpretation and application of provisions in a treaty.

158.

Under Clause 26.1 of the Contract, the law applicable to CIOC's claims arising out of or relating to an
investment agreement (i.e. the Contract) (set out in Section 5.3, below) is agreed to be as follows:
"This Contract and other agreements signed on the basis of this Contract, shall be governed by
the law of the State [i.e. Kazakh law] unless stated otherwise by thi! international treaties to
which the State is a party".

(b)

159.

Attribution

Kazakhstan's international responsibility for its breaches of the Treaty is engaged through the
internationally wrongful acts or omissions of organs, entities or persons that are attributable to it as a
matter of international law. The applicable rules of attribution are set out in the International Law
Commission's Articles on Responsibility of States for Internationally Wrongful Acts (the ILC
Articlcs).IH3

160.

Article 2 of the ILC Articles expressly confirms that Kazakhstan's international responsibility may be
engaged by "conduct consisting of an action or omission". Under international law, Kazakhstan is
legally responsible for the acts and omissions of:
(1)

113

II.

its organs; 184

Inlcmational Law Commission, Articles on Responsibility of Siaies for Intcmallonally Wrongful Acts. acoptcd in Ihe Annual Report of the
Inlemalianal Law CommIssion (ILC) on its Fifty-third SessIOn (23 April I Juneand2July 10 Augu.1 2001 I,N56IIO.eh. IV, and endorsed by
the UN Gcneral Assembly by Resolution 56/83 of 12 December 200 I. The principles of altribulion co nlained therein (Anicles 4-11) arc
generally .ccepled 10 be a codifiealion of euslomary inlemallonal law applicable 10 Ihe present dIspute and arc helpfully sct out, logelher wilh
Ihe ILC's Commentary, In J. Crawford, The Intemalional Law Commission's Arlieles on Smtc Rcsp'Jnsibility (Cambridge: Cambridge
University Press. 2002): Authority C-29.
ILC Anicles. ArtIcle 4' Authority C-29.
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(2)

entities or persons exercising elements of delegated governmental auth,1rity; 18S and

(3)

entities or persons that act in accordance with its instructions, or which it directs or controls. 186

Dealing with these categories in tum, first, as Article 4 of the lLC Articles confinns, Kazakhstan is
responsible for the conduct of its organs. Article 4 provides:

162.

"I.

The conduct of any State organ shall be considered an act of that State under
international law, whether the organ exercises legislative, e)lccutive, judicial or any
other functions, whatever position it holds in the organization of the State, and
whatever its character as an organ of the central government or of a territorial unit of
the State.

2.

An organ includes any person or entity which has that status in accordance with the
internal law of the State".

Kazakhstan's organs include, but are not limited to, entities or persons that constitute part of its
organisation and have that status in accordance with Kazakh law. It is beyond doubt that these include
the MEMR and its sub-departments and committees including the Geology Committee, the Ecology
Committee and their regional subdivisions. Kazakhstan's international responsibility also extends to
the conduct of officers of its prosecutors' offices, police forces, and national security agencies including
the KNB.

163.

Under international law principles, it is also confinned that Kazakhstan's international responsibility is
engaged by the wrongful coilduct of its organs and agencies acting on its behalf, whatever their status
in Kazakh law.

In fact, an entity or person may be found to be an organ of Kazakhstan,

notwithstanding that it has another status under the Kazakh law if, fOl' example, it conducts
governmental functions or exercises public powers.
164.

Secondly, Article 5 of the lLC Articles on State Responsibility provides that thc activities of entities
(including State-owned corporations, semi-public entitics, public agencies and even private companies)
exercising elements of delegated govcrrlmental authority are attributable to their State, even if such
entities do not qualify as a'State organ. Article 5 provides that:
"The conduct of a person or entity which is not an organ of the State under article 4 but which
is cmpowered by the law of that State to exercise elements of governmental authority shall be
considered an act of the State under international law, providcd thc person or entity is acting in
that capacity in the particular instance".

165.

Thirdly, Article 8 extends Kazakhstan's international responsibility to entities acting in accordance with
its instructions, or acting under the direction or control of Kazakhstan. Article 8 provides that:
r

"The conduct of a person or group of persons shall be considered an act of a State under
international law if the person or group of persons is in fact acting on the instructions of, or
undcr the direction or control of, that State in carrying out the conduct".
IS'

,16

Ibid, Anicle 5: Authority C-29.
Ihid, Article 8: Authority C-29.
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There is no doubt that Kazakhstan is responsible for all of the legally relevant acts (and omissions)
upon which CIOC relies in asserting its claims. The merits of these claims are ilddressed next.

5.2

CIOC's claims for breaches of rights conferred or created by the Treaty

167.

Kazakhstan, through the persecution and harassment of CJOC's majority owner, Devincci Hourani,
CJOe's senior management and employees, and a campaign of abusive and arbitrary investigations of
CIOC's operations culminating in the wrongful termination of the Contrat:t has violated multiple
provisions of the Treaty. These provisions are:
(1)

the obligation not to expropriate or nationalize investments either diret:t1y or indirectly through
measures tantamount to expropriation or nationalization except for a public purpose; in a nondiscriminatory manner; upon payment of prompt adequate and effective compensation; and in
accordance with due process oflaw (Article m(l

»;

(2)

the obligation to ensure the fair and equitable treatment of investments (Article IJ(2)(a»;

(3)

the obligation to ensure that investments shall enjoy full protection and security (Article
11(2)(a»;

(4)

the obligation not to impair investments by unreasonable or discrimir·atory measures (Article
1J(2)(b»;

(5)

the obligation to observe obligations entered into with investors (Artick ]J(2)(c»; and

(6)

the obligation to ensure that investments shall not be accorded treatment less than that required
by international law (Article 1I(2)(a».

168.

Kazakhstan's violations of these obligations are discussed in tum below, with reference to selected
arbitral practice to illustrate the features and application of these standards to the facts of the present
case.
(a)

169.

Expropriation

Article 1Il of the Treaty provides that:
"[i]nvestments shall not be expropriated or nationalized either directly or indirectly through
measures tantamount to expropriation or nationalization ('expropriation') except for: public
purpose; in a nondiscriminatory manner; upon payment of prompt, adequate and effective
compensation; and in accordance with due process of law and the general principles of
treatment provided for in Article II(7),'.

170.

The entirety of CIOC's investment in Kazakhstan, which it had diligently pursued since 2002, has been
expropriated including, most fundamentally, the package of long-term rights wbich it enjoyed under the
Contract to explore for and commercially develop hydrocarbons.
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As already noted, Article I{ I )(a) of the Treaty defines "investment" broadly, and includes both "a claim
/0

money or a claim to performance having economic value. and associated with an investment", and

"any right conferred by law or contract, and any licenses and permits pursuant to law". In other
words, the Treaty confirms that the investments entitled to protection und(:r the Treaty, including
protectio"n from unlawful or uncompensated expropriation, include contractual rights such as those
CIOC enjoyed under the Contract.
172.

This is consistent with long-established international law, since at least the 1922 award concerning the

Norwegian Shipowners' Claims,r87 that an investor's contractual rights are capable of being
expropriated. In the modern era, arbitral tribunals have repeatedly recognised and applied the principle
that it is not only rights in rem that may be expropriated but intan'gible righ1 s, including contractual
rights can also be expropriated;88 or effectively expropriated. 189
173.

Several decisions of the Iran-United States Claims Tribunal confirm that the rights in a contract can
constitute property capable of being expropriated. For example, in the Tippetts case expropriation was
said in one case to occur when "the owner was deprived offundamental rights of ownership and it

appears that this deprivation is not merely ephemeral". 190 Starrett Housing COIp. v. Government of the
islamic Republic of Iran also invoked a discussion of authorities in which "rights of a contractual
nature closely related to the physical property" were held to have been expropriated. 191 The Tribunal
confirmed that:
" ... the property interest taken by the Government of Iran must be deemed to comprise the
physical property as well as the right to manage the Project and to complete the construction in
accordance with the Basic Project Agreement and related agreeinents, and to deliver the
apartments and collect the proceeds of the sales as provided in the Apartment Purchase
Agreements". 192
174.

In Amoco international Finance Corp. v. islamic Republic of iran, the Tribunal also confirmed that
"expropriation ... may extend to any right which can be the object of a commercial transaction". 193 By
way offinal example, in Phillips Petroleum Company iran v. The islamic Republic ofiran it was held

"'
II.

Norwegian Shipowners' Claims (Norway v. USA), Award. 13 O<:tobcr 1922 Authority C-30.
e.g., SOllthern Pacific Properties (MIddle East) Ltd v. Arab Republic oJEgypt, Award, 20 May 1992: Authority C-31; Amoco Imernotional
Finance Corp. v. The Government oJlhe Islamic Republic oJlran et 01., Award, 14 July 1987, 15 Iran·US ('.T.R. 189, para. 108: Authority
C·32, and for a survey of the cases, S.M. Schwebel, JustIce in International Law (Cambridge: GrotiusiCOlnbndgc University Press, 1994)
425: Authorily C-33.
e.g.• Biloune Qlld Marine Dr;'oe Complex Ltd. v Ghana Imoestmel/ts Centre and the Government oJ Ghona, Award on Jurisdiction and
Liability, 27 O<:tober 1989: Authority C-34; MIddle East Cement Shipping and Handling CO. S.A. v. Aro~ Republic 0/ Egypt, Award, 12
April 2002, paras. 127, 128, 178' Authority C-3S.

'9fI

,.,

Tlppel/s. Abbett, McCarthy, Strollan v. TAMS·AFFA Consultmg Engineers of Iran and Olhers, Award, 29 June 1984,6 Iran-US C T.R. 219,
225: Authority C-36.
Slarrell HOl/smg Corp. v. Government oJ/he Islamic RepubliC a/Iran. Award, 19 December 1983.4 Iran-US C.T.R. 122, 156-157: Authority
C-37.

'92

Ibid.

'"

Amoco v.lran, para. 108: AUlhority C-32.
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that expropriation could occur "whether the property is tangible, such as real estate or a factory, or

intangible, such as the contractual rights involved in the present case". 194
175.

Since the earliest cases under the ICSID Convention, ICSID arbitral tribunals have also recognised that
contractual rights may comprise assets falling within the definition of "investment" for the purposes of
the Convention and that such rights may be expropriated. For example, in Letco v. Liberia, Liberia's
unilateral redrawing of a concession's geogmphic area, and then the eventual termination of the
concession contract, could amount to not only a breach of contmct but also a nationalisation in
violation of international law. 195 In Southern Pacific Properties (Middle East) Ltd v. Arab Republic of

Egypt,l96 the ICSID Tribunal rejected "the argument that the term 'expropriatiDn' applies only tojus in'
rem",.t97 declaring that:
"contract rights are entitled to the protection of international law and that the taking of such
rights involves an obligation to make compensation therefore, .. .it has long been recognized
that contractual rights may be indirectly cxpropriat~d ...
. , .thcre is considemble authority for the proposition that contract rights are entitled to the
protection of international law and that the taking of such rights involves an obligation to make
compensation therefore" (emphasis added). 198
176.

The Southern Pacific Properties Tribunal was emphatic that it was not effectively deciding
"contractual claims" or a contractual dispute, but a question of expropriation, and the claimants had
pleaded it as SUCh. 199

177.

ICSID tribunals seized of investment treaty disputes have maintained the same basic position. In Wena

Hotels v. Arab Republic of Egypt, the Tribunal observed that "[i]! is also well established that an
expropriation is not limited to tangible property rights".200 The ICSID Tribunal went on to find that
the investor's investment in a hotel complex had been expropriated, irrespective of the question whether
or not the hotel lease agreements in question had been breached undcr the law .ipplicable to them. 2<H In

Middle East Cement v. Arab Republic of Egypt, the parties concurred that the investor's rights under a
License Agreement had been unilaterally suspended by the Government for a period. The Tribunal
held without apparent difficulty that this effectively amounted to an expropriation of that inveslment. 202

194

I,.

Phi/hps Pelrolellm Company Irall v. The Islamic Republic 0/Iran. Award, 29 June 1989,21 Iran-U.S. C.T R 79, para. 76: Authority C-38.
Liberian cos/ern Timber Corp v. Republic of Liberia, Award, 31 March 1986, pp. 366-67: AuthorIty C·J9; also for example, Amco Asia
Corporalion and olhers v. Republic o/Indonesiu, Award. 20 November 1984. p. 454 el seq: Authority C-4n.
Authority C-31.

Ibid, paras. 164·165.
,91
'99

Ibid.
Ibid, para 182.

200

Wenu Hotels Ltd. v. Arab Republic o{ Egypt. Award, 8 December 2000. para. 98: Authority C-4I.

:;!Ol

IbIJ, para~. 78, 108, 118; and Wella HOlels Ltd. v. Arab Republic of Egypt, DeciSIon on Annulment, 5 February 2002. para. 86: Authority C-

42.

.

Middle East Cement v. Egypt. parns. 107. 127-128: Authority C-1S
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Other ad hoc arbitral tribunals confirm the same position. In Biloune and Marine Drive Complex Ltd
v. Ghana investments Centre and the Government of Ghana, a UNCITRAL Tribunal also confirmed
that the indirect expropriation of a hotel and leisure complex under construction also amounted to a

"constructive expropriation of [the investor's] contractual rights in the project ... ".203 Summarising the
state ofthe international law on the subject, the Tribunal in Eureko B. V. v. Poland held that:
"there is an amplitude of authority for the proposition thaI when a Statl~ deprives an investor of
the benefit of its contractual rights, directly or indirectly, it may be tantamount to a deprivation
in violation of the type of provision contained in Article 5 of the Treaty. The deprivation of
contractual rights may be expropriatory in substance and in effect" (footnote omitted).2{)4

179.

Further examples could be adduced to supplement this selection from arbitral practice, but it oUght not
to be necessary to do so. There can be no doubt that rights embodied in a state .contract, such as

CIOC's rights in the Contract, may be expropriated. That is what has OCCUlTed. CIOC's long-term
rights under the Contract, as described in Section 4.2 above, as well as all of its other investments (both
tangible and intangible) made in the furtherance of those rights, are protect~d by Article III of the
Treaty against uncompensated expropriation. Yet, by the February 2008 Notice,205 which wrongfully
terminated the Contract, CIOC's investment has been expropriated. 206 CIOC 1as been deprived of its
long-term rights to continue with the exploration and production of hydrocar~ons in the Contract Area,
as it w~s entitled to do under the Contract. CIOe's entitlement to receive the revenue stream resulting
from its commercial exploitation of its Commercial Discovery was the principal return on its operations
in Kazakhstan and this has been taken.

180.

Moreover, Kazakhstan's expropriation of CIOC's investment has been an IInlawful or illegal
expropriation, in breach of Article HI of the Treaty and applicable customary international law. 207
Kazakhstan has failed to comply with the folJowing requirements of Article lJJ:

181.

(1)

Kazakhstan has not acted for a legitimate "public purpose";

(2)

Kazakhstan has failed to act "on a non-tiiscriminatory basis"; and

(3)

Kazakhstan has failed to pay to CIOC "prompt. adequate and·effective compensation".

The conditions for the lawfulness of an expropriation are listed cumulatively, aDd the absence of any of
the requirements listed in Article III makes the expropriation unlawful. For the following reasons it is

20J

204

'"
206

'01

81/0une v. Ghuna. p. 209: Authority C-34.
Eureka B. V. v. The Republic of Poland. Partial Award. 19 August 2005. para. 241: Authority C-43.
Exhibit C-tS.
AlternatIVely, CIOC's investment has been effectively e>.propnated. Interference With or wrongful repudiation of a contract may also lead to
an indirect cxpropriallon of a wider Investment (or "measures tantamount to exproprialion"), which if unc,>mpcnsated is also proscribed by
Article III of the Treaty. Whether the expropnation IS direct Or mdircct, Its effect has been the same: CIOC has been "radically deprrved of
the economicul use and enjoymelll of liS investmelllS" to USe the words of the Tribunal in TecIlicus MediG(1mbielltale.s Teemed S.A. v The
Uniled Mexican States. Award. 29 May 2003: Authority C-44.
Article 11(2)(0) of the Treaty provides that an Investment "shull
law".

11/
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clear that Kazakhstan has unlawfully expropriated CIOC's investment. Since Junc 2001, CIOC has
suffered a campaign of persecution and victimisation at the hands of the Kazakh authorities, which led
up to and culminated in the wrongful termination of the Contract on I February 2008.

The

expropriation was discriminatory: it was motivated by and targeted at CJoe because of Devincci
Hourani's family connections with a political enemy of the Kazakh President. A successful business

has been destroyed, to the detriment of the Kazakh Treasury, since it is not receiving the taxation
revenue and royalties it would have done had CIOC been left to pursue the commercial production of
the deposits. Such conduct is arbitrary and cannot be said to be for a public purpose. It also violated

specific contractual undertakings made to CIOC. As shall be explained in more detail in Section 5.3
below, the wrongful termination of the Contract also disregarded the basic principle pacta sunt

. servanda:

·e
J 82.

(I)

by ignoring the contractual tennination measures;

(2)

by seeking to overturn a contractual stabilisation provision; and

(3)

by virtue of its manifest lack of substantiation and obvious political motive.

The failure by Kazakhstan to comply with the requirements of Article III places Kazakhstan in breach
of Article III, thus invoking its international responsibility and, in principle, entitling CJOC to seek full

restilutio in integrum or its monetary equivalent. The relevant legal principles concerning the remedies
that flow from a finding of lawful or unlawful expropriation are addressed in St:ction 6, below.
(b)
183.

Violation of the obligation to accord CIOC's investment fair and cCluitable treatment

Kazakhstan has also breached Article U(2)(a) of the Treaty by failing to accord at all times to CIDC's
investment "fair and equitable treatment".

184.

It is clear, giving the words of Article II(2)(a) of the Treaty their ordinary meaning, in good faith, and

in the light of the object and purpose of the Treaty, that the obligation to a,;cord fair and equitable
treatment is an autonomous standard, additional to general international law. Article ll(2)(a) contains
two separate standards, differentiating between the fair and equitable treatment obligation itself and the
requirement that investments "shall in no case be accorded treatment less than lhat reqUired by

international law".

Logic dictates that the two standards cannot be identical. 208 Arbitral practice

confirms the same result.

:!Ol

Sec also, for example. Teemed v. MexiCO, paras. 155, 156, in which il was explained, thai "[tJhe Arbitral Trlbullal"'Je/erstallcis tllatthe scope
of the undertaking offair and equitable treatment under Article 4(1) of the Agreement described above IS that reSUlting from an alltollomOIlS
interpretation• ... If the above ...ere lIot its intended SCoOpt!. Article 4(1) of the Agreement would be deprived of (Jny semantic content or
practical utility ofits own:': Authority C-44.
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In Azura v. Argentina,zfJ9 the Tribunal interpreted a clause in the Argentina-United States BIT similar
to that contained in the present Treaty. The Tribunal confirmed that fair and equitable treatment was a
standard that is separate and higher than the one under international law:
"361. Turning now to Articl~ I1.2(a), this paragraph provides: 'Investment shall at all times be
accorded fair and equitable treatment, shall enjoy full protection and security and shall in no
case be accorded treatment less th1ID required by international law'. The paragraph consists of
three full statements, each listing in sequence a standard of treatment to be accorded to
investments: fair and equitable, full protection and security, not less than required by
international law. Fair and equitable treatment is listed separately. The last sentence ensures
that, whichever content is attributed to the other two standards, thc~ treatment accorded to
investment, will be no less than required by international law. The cl ause, as drafted, permits
to interpret fair and equitable treatment and full protection and security as higher standards
than required by international law. The purpose of the third sentenc·e is to set a floor, not a
ceiling, in order to avoid a possible interpretation of these standards bdow what is required by
intcrnationallaw".2Io

186.

Fair and equitable treatment therefore has a specific legal meaning, which is discerned by the normal
process of treaty interpretation as elaborated in Articlcs 31 and 32 of the Vi enna Convention on the
Law of Treaties. 211 This includes refcrence to the ordinal)' meaning of the treaty's terms, their context
and the object and purpose of the treaty. In finding the object and purpose of a treaty its preamble is of
particular importance. 212

187.

For example, in the Azurix case cited above, the Tribunal adopted just such an approach in interpreting
a fair and equitable treatment obligation in the Argentina-US B11.213 The Tribunal identified the
following meaning in the obligation to provide fair and equitable treatment:

'09

AZlirix COIP v. The Argentine Republrc. Award, 14 July 2006: Authority C-4S.

".

Ibid, pam. 361.
"Article 31 : Gcncral rule of interprt:latlon

I.

A treary shall be interpreted in good faith in accordance wilh the ordinary meamng
and in the light of its object and purpose.

2.

The eontexl for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including its preamble and annexes:
(a) any agreement relating 10 the treaty which was made between all the parties tn connection with tht· conclUSIon of the treaty; (b) any
instrument which was made by one or more parties in conncctlon wilh thc conclusion of the treaty an.j accepted by the other parties as
an instrumenl related to the treaty

3.

Thcre sholl be takcn into account, togcthcr with the context:

4.

10

be gIven to the terms of the treaty in their context

(a)

any subsequent agreement between the parties regardmg the interpretation or the trt:ary or the application of its provisions;

(b)

any subsequent practice in the application of the treaty whIch cstablishes thc agreement of the parties regarding Its
interpretalion

(e)

any relevant rules of intcmationallaw appheablc

In

the relations between the partIes

A specl3l mcnnmg shall be given to a lerm if il is establishcd Ihat the partics so Inlended.

Article 32: Supplementary means of interpretation
Recourse may be had 10 supplementary means of interpretation, including the preparatory work of the tr::aty and the circumstances of its
conclUSIon, In order to confirm Ihe meaning rcsulling from the application of article 3 I, or 10 determine the meaning when the interpretation
according to article 3 1:

112

Tecmedv.

(a)

leaves thc meaning ambiguous or obscure; or

(b)

leads to a result whIch is manifcstly absurd or unreasonablc".

MeXICO.

paras. 155-156: Authority C-44.

AZIIrix v. A rgentina Authority C-44.
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"360. In their ordinary meaning, the tenns 'fair' and 'equitable' ... mean 'just', 'even-handed',
'unbiased', 'legitimate.' As regards the purpose and object of the BIT, in its Preamble, the
parties state their desire to promote greater cooperation with respect to investment, recognise
that 'agreement upon the treatment to be accorded such investment will stimulate the flow of
private capital and the economic development of the Parties', and agn!e that 'fair and equitable
treatment of investment is desirable in order.to maintain a stable fram(:work for investment and
maximum effective use of economic resources.' It follows from the ordinary meaning of the
terms fair and equitable and the purpose and object of the BIT that fai:~and equitable should be
understood to be treatment in an even-handed and just manner, conducive to fostering the
promotion of foreign investment. The text of the BIT reflects a positive attitude towards
investment with words such as 'promote' and 'stimulate'. Furthermore, the parties to the BIT
recognise the role that fair and equitable treatment plays in maintaining a stable framework for
investment and maximum effective use of economic resources" (footnote omitted).214
188.

Arbitral tribunals applying the requirement to accord fair and equitable treatment to investors have
focused on the importance of protecting investors from State action which affects the stability of the

.

.

lcgal and business framework, including c~ntractual obligations, upon which the investor reasonably
relied, and protection of the investor's legitimate expectations. Such legitima·.e expectations are based
on the legal framework at thc time of the investment and on any undertakings and representations made
explicitly or implicitly by the host State. The legal framework on which the investor is entitled to rely
will consist of legislation and treaties, of assurances contained in decre'~s, licenses and similar
executive assurances as well as in contractual undertakings, such as those extended to C]OC in the
form of the Contract. A reversal of assurances by the host State that have led to legiti~ate expectations
will violate the principle of fair and equitable treatment.
189.

Tribunal practice in this respect is extensive, with a consensus emerging as to the.core features of the
standard.

In CME v. Czech Republic, the Tribunal held that the

iJlvestor'~.

entitlement to fair and

equitable treatment was breached by the Czech Republic's actions which eroded the legal security of
the contract rights underpinning the claimant's investment: "[t]he Media Council breached its

obligation offair ant! equitable treatment by evisceration of the arrangements in reliance upon which
the foreign investor was induced to invest".215
190.

Another leading statement on the legal standard is contained in Teemed v. Me:ricC! /16 which concerned
the replacement of an unlimited license by a license of limited duration for the operation of a landfill.
The Tribunal applied a provision in the BIT between Mexico and Spain guaranteeing fair and equitable
treatment. The Tribunill found that this provision required transparency and protection of the investor's
basic expectations. It said:
"154. The Arbitral Tribunal considers that this provision of the Agreement, in light of the good
faith .principle established by international law, requires the Contracting Parties to provide to

Ibid, para. J 60
21S

CME Czech Republic BY. (The Netherlallds) v Czech Republic, Partial Award. 13 September 2001, para 61 I: Authority C-46 Although
the UNCITRA L tribunal in the related case Lauder (Ronald S) v. Czech Republic, Final Award, 3 Scptenber 200 I did not find the Czech
Republic to have breached Article 3 of the treaty, its decision was based on a different view of the facts and not any different inlerprclalJon of
the relevant legal principles' Authority C-47.

216

Teemed v. Mexico: Authority C-44.
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international investments treatment that does not affect the basic expectations that were lah:n
into account by the foreign investor to make the investment. The foreign investor expects the
host State to act in a consistent manner, free from ambiguity and totally transparently in its
relations with the foreign investor, so that it may know beforehand any and all rules and
regulations that will govern its investments, as wcll as the goals of the relevant policies and
administrative practices or directives, to be able to plan its investments and comply with such
regulations. Any and all State actions confonning to such criteria should relate not only to the
guidelines, directivcs or requirements issued, or the resolutions approved thereunder, but also
to the goals underlying such regulations. The foreign investor also expects the host State to act
consistently, i.e. without arbitrarily revoking any pre-existing decisions or permits issued by
the State that were relied upon by the investor to assume its commitments as well as to plan
and launch its commercial and business activities. The investor also expects the State to use
the legal instruments that govern the actions of the investor or the invesunent in conformity
with the function usually assigned to such instruments, and not to deprive the investor of its
investment without the required compensation".217
191.

By way of a further example, Eureka B. V. v. Po/and,218 concerned a share purchase agreement between
the investor and the Polish State under which thc investor acquired a minority participation in a Polish
company. A relatcd agreement guaranteed the investor the right to acquire tiJrther shares that would
have given it control ovcr the company. Subsequently, Poland changed its privatization policy and
withdrew its consent to the acquisition of further shares by the investor.

The Tribunal found it

abundantly clear that Eureko had been treated unfairly and inequitably by Poland. The Respondent's
organs had consciously and overtly breached Eureko's basic expectations. 219 Therefore, the Tribunal
had no hesitation in concluding that the fair and equitable provision of the Treaty had been violated by
the Respondent. 220 The Tribunal quoted a passage from Teemed that emphasized the protection of the
investor's basic expectations. 22J
192.

Leading commentators also confirm the alteration of an investor's contractual nghts by State action
may violate the obligation to provide fair and equitable treatment. As stated by Schreuer:
a wilful refusal by a government authority to abide by its contractual obligations, abuse of
government authority to evade agreements with foreign investors and action in bad faith in the
course of contractual performance may well lead to a finding that lhe standard of fair and
equitable treatment has been breached".222
OO • • •

193.

Fair and equitable treatment also includes the requirement of transparency. Transparency means that
the legal framework for the investor's opemtions is readily apparent and that any decisions affecting the
investor can be traced to that legal framework. The Tribunal in Waste Management, Inc v. United
Mexican States (No.2), held the fair and equitable treatment standard found in Article 1105 ofNAFTA

Ibid, para. 154
Eureka v. Poland: Authorl1y C-43
119

Ibid, paras. 231. 232
Ihld. pam. 234.

111

Ibid, para. 235.

C. Schreucr, "Fair and Equitable Treatment in Arbitral PractIce" (2005) 6 The Joumol of World Investment ,ll Trwe 357.380: Authority C48.
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included the obligation to ensure, amongst other things, due process and transparency in the
administrative process. The Waste Management (No.2) Tribunal stated that:
"the minimum standard of treatment of fair and equitable treatment is infringed by conduct
attributable to the State and hannful to the claimant if the conduct is arbitrary, grossly unfair,
unjust or idiosyncratic, is discriminatory and exposes the claimant to sectional or racial
prejudice, or involves a lack of due process leading to an outcome which offends judicial
propriety - as might be the case with a manifest failure of nalural justice in judicial
proceedings or a complete lack of transparency and candour in an administrative process. In
applying this standard it is releva.nt that the treatment is in breach of representations made by
the host State which were reasonably relied on by the claimant" (emphasis added).m
194.

In Saluka, the tribunal reiterated the investor's entitlement to fair and equitable treatment consistent
with principles of good faith, due process and non-discrimination:
lithe expectations of foreign investors certainly include the observation by the host State of
such well-established fundamental standards as good faith, due process and nondiscrimination . ...
The Czcch Republic, without undennining its legitimate right to take measures for the
protection of the public interest, has therefore assumed an obligation to treat a foreign
investor's investment in a way that does not frustrate the investor's underlying legitimate and
reasonable expectations. A foreign investor whose interests are protected under the Treaty is
entitled to expect that the Czech Republic will not act i'n a way that is manifestly inconsistent,
non-transparent, unreasonable (i.e. unrelated to some rational policy), or discriminatory (i.e.,
based on unjustifiable distinctions)" (emphasis added).224

195.

The judgment as to what constitutes a breach of the obligation to provide fair and equitable treatment

"cannot be reached in the abstract; it must depend on thefacts of the particular case".225 It is clear,
however, from the arbitral practicc and scholarly commentary discussed above, that the content of the
obligation to provide fair and equitable treatment contains certain elemenls, including, inter alia
requirements:

196.

(I)

to provide a stable legal and business framework for investments made by foreign investors;

(2)

to act in good faith in respecting the legitimate expectations of foreign 'investors;

(3)

to act in a consistent, transparent and non-discriminatory manner; and

(4)

to act in accordance with due process and procedural propriety.

Kazakhstan failed to meet any of these aspects in its treatment of CIOC's

inv~stment

and is in clear breach of the fair and equitable treatment standard.

m

Waste Mallagemelll, Illc. v. United Mexican Slates (No.2), Award, 30 April 2004, para. 98: AUlhorily C-49.
Saluku InveslmeniS B. V. v. Czech ReJlllblrc. Pamal Award, 16 March 2006, para<. 303. 309: AUlhority C.SO.

Ibid, para. 285.
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Kazakhstan failed to provide a stable legal and business framework,226 by inter alia:

(I)

subjecting CIOC to numerous, untimely and irregular inspections and demands. For example,
in September 2007, an inspection of CIOC's compliance with environmental laws took place
despite the fact that these inspections were only intended to occur every two or three years and
27
the last inspection had only taken place in the previous year/
.

(2)

sUbjecting CIOC to abusive, multiple and overlapping inspections, searches, investigations and
audits, often at short notice;228 and

(3)

severely disrupting, if not effectively shutting down, CIOC as a company by the seizure of
documents, records, computer hard-drives and company seals. As detailed in the wit.ness
statements of Devincci Hourani 229 and Omar Antar,no the inspection and scrutiny by the
authorities was unprecedented and had drastic implications on staff morale and CIOC's ability
to continue its business.

198.

The fair and equitable treatment standard demands that a State should act in an "even-handed and just"
rnanner.231 Not only did Kazakhstan wrongfully terminate the Contract on baseless grounds, it also
failed to respond to CIOC's representations and evidence that no breach was established. 232

199.

Kazakhstan has also failed to act in good faith in respecting the legitimate expectations of CIOe..
Kazakhstan violated CIOC's legitimate expectations by inter alia:

(I)

causing CIOC legitimately to expect, by the conduct of the Kazakh a lIthorities in the light of
the applicable law in extending the Contract in July 2007, that it would be entitled to continue
with its operations pursuant to the Contract, including to exploit hyd rocarbons commercially
pursuant to the commercial production licence to which it was contractually entitled, yet
alleging CIOC was in breach even whilst the extension was granted and wrongfully
terminating the Contract just a few months later; and

(2)

causing CIOC legitimately to expect, by approving the 2008 Annual Work Programme in
December 2007, that it would be entitled to continue with its operntions pursuant to the
Contract, including to exploit hydrocarbons commercially pursu~.nt" to the commercial

226

CIOC nOles more generally that Kazakhstan has a poor record in terms of standards of good governance and high eonuption levels, which
compromise economic freedom. (Global Competitiveness Report 2008-2009 and Index of Economic Freedom 2008, online at
www heritage.org).
Omar Anlar Statement, parn. 126(b).

22.1

Devinec; Hourani Statement, para. 41; Omar Antar Statement, parn. 129.
Devincci Hourani SIatement, para. 40.

230
231

2:.\2

See Omor Antar's witness statement, paragraphs 126-132.
AZUl

ix, para. 360: Authority C-4S.

Sec, forcxamplc, parngraphs 131, 145 and 148. above.
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production licence to which it was contractually entitled, yet just one month later unilaterally
and wrongfully tenninating the Contract.
200.

CIOC entered into the Contract with Kazakhstan in the legitimate expectation that its tcnns would be
upheld and that it would .be entitled to proceed to commercial production, as the Contract provides.
However, Kazakhstan's wrongful tennination of the ~ontract violated these expectations and
constitutes a violation of the fair and equitable treatment standard.

20 I.

,Kazakhstan failed to act in a consistent, transparent and non-discriminatory ma,~ner by inter alia:
(I)

approving the extension of the Contract in July 2007, yet subsequently alleging that CIOC was
in material breach of the Contract at that time;

(2)

approving the 2008 Annual Work Programme at the end of 29 December 2007 yet terminating
the Contract on 1 February 2008;

(3)

acting arbitrarily,233 failing to produce any cogent explanation or evidence that CIOC was in
breach of the Contract and, as explained in Omar Antar's witness statement, apparently
investigating CJOC and interrogating its employees in the hope of linding' "any mistake or
violation" by which to attack the company.234

202.

Kazakhstan also failed to treat CJOC with due process and procedural propriety. CIOC.was denied its
right under the Treaty to manage and enjoy its investment in accordance with law, free from coercion
and harassment from Kazakhstan and its instruments and agencies, by inter alie.':

(I)

failing to provide evidence of CI0C's alleged breaches of the Contract and declining or
refusing to respond to CIOC's representations and evidence that no breach was established;2)S

(2)

subjecting CWC, its majority owner, senior management and employees to wholly
unsubstantiated allegations of wrong-doing, unwarranted threats of criminal proceedings, and
coercive or threatening behaviour to procure statements or evidence,2)(, both before and after I
February 2008;137

(3)

threatening or placing at risk the personal safety, well-being and freedom of movement of

ClOC's majority owner, senior management and employees, both before and after I February

2008;238

Omar Antar Statement, para. 164.
2J4

Om3' Ant., Statement, para. 20. and see paragraphs 141 to 149. above.
Sec, for example. paragraphs 131, 145 and 148, above.

2)6

Omar Antar Statement, paras. 192, 231.

2}7

e g., Pope and T,,/bot. Inc v. Government oleO/,ud", Award. 10 April 2001, paras 156-181. Authority C-51

Sec for example Omar Anl.r Slalomen!, po1Tas. 19, SR, 227, and Devincci Hour.ni Statement, paras 40,56.61:.
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conducting repeated and abusive searches, without establishing a lawful right to do so. Ka7.akh
authorities interrogated ClOC's personnel on many occasions witbout providing copics of
search warrants or other evidence of due process and the lawfulness of their conduct. 239

(5)

victimising and harassing ClOC, its majority owner, senior management and employees both
before and after the wrongful termination of the Contract on 1 February 2008, including
241
subjecting them to almost daily interrogations 240 (as well as interrogation by force ) and
holding CIOC employees under house arrest.

(c)

203.

Violation of the obligation to ensure that CIOC's investment shall enjoy full protection
and security

The second part of Article 1I(2)(a) of the Treaty provides that investments shall at all times "enjoy full

protection and security". Kazakhstan has failed to meet this obligation to CIOC.

e

204.

The obligation to ensure "full protection and security" primarily creates an obligation upon the host
State to protect investments from physical harm or violations. The Tribunal in Saluka B. V. v. Czech

Republic, for example, commented that:
"the 'full security and protection' clause is not meant to cover just any kind of impainnent of an
invcstor's investment, but to protect more specifically the physical integrity of an investment
against interference by use of force" ?42
205.

The obligation to provide full protcction and sccurity is not merely an obligation of due diligence in
respect of the conduct of third parties, but also entails positive obligations.

By its own conduct,

Kazakhstan has not only failed to safeguard the physical integrity of ClOC's investment "against

inteiference by use offorce", but by its acts it has perpetrated its own breach of this standard. Such
conduct includes:
(1)

.e

Kazakhstan's continued harassment of CIOC, its majority owner, senior management and
employees, as described in the witness statements of Dcvincci Hourani 243 and Omar Antar;244

(2)

illegal detentions and interrogation, as vividly described in his
Hourani,245 as well as by Omar Antar;246

239

Dcvinccl Hourani Statcment, paras. 70, 73.

240

See paragrapbs 54 and 69, above.
Devincci Hourani Statement, paras. 56-60 and paragraph 62, above
Saluka v Czech Republic, para. 483: Authority C·SO

Dcvinccl lIouran; Statement, para. 33 el seq
!4.

Omar Antar Statement, paras. 124·13 J.
Dcvmcci Hourani Sl1Itemcnt, paras. 34·36, 50, 56-59. 72 and 77.

1..6

Omar Antar Statcmcnt,_para. J31·2.
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repeated and abusive raids, searches, and audits by multiple and overlapping agencies of the
Government, all as part of a campaign to persecute CIOC and its majority owner, as described
at some length by both Devincci Hourani,247 and Omar Antar;248
249

(4)

false allegations of criminal conduct

(5)

threats to the personal safety and well-being of CIOe's maj~rity owner, senior management

and attempted extortion;250 and

and employees, as described by Devincci Hourani,251 and briefly noted in paragraph 78, above,
206,

The obligation to provide full protection and security does not only cover the physical security of an
investment but can also extend to legal securily and protection, Indeed, leading commentators such as
Redfern and Hunter (with Blackaby and Partasides) confirm that "[w]hilst this standard has normally

been applied in situations of physical protection of real and tangible propl?rly, its scope has been
extended to other circumstances",2S2 Dolzcr and Stevens' review of investme~t treaties leads them to
conclude that since the issue of physical protection of investments is dealt w. th elsewhere in modern
treaties (Article JI(l )(e) of the present Treaty), "it may be assumed that this jOYovision [full protection
and security] in some measure serves to amplify the obligations that the parties have otherwise taken

upon themselves".253 Arbitral practice supports this interpretation. As the ~"ribunal in CME Czech
Republic B. V. (The Netherlands) v. The Czech RepubliC commented:
"the host State is obligated to ensure that neither by amendment of its I ~ws nor by actions of its
administrative bodies is the agreed and approved security and protection of the foreign
investor's investment withdrawn or devalued",254 .
207.

The Treaty therefore imposes a duty on Kazakhstan to provide full protection aad security in relation to
the legal arrangements underpinning CIOC's investment, which Kazakhstan br·~ached when it failed to
ensure the legal security of those investments and in particular, to protect elOC from the abusive
conduct of State officials culminating in the wrongful termination of the Contract.

•

(d)

208.

Violation of the obligation not to impair CIOC's investment by unreasonable or
discriminatory measures

Article IJ(2)(b) of the Treaty provides that neither Party shall in any way "impair by arbitrary or

discriminatory measures the management, operation, maintenance, use, enjoyment, acquisition,
expansion, or disposal of investments",

DeVIDCCl Houram Statcmem, paras. 20, 33-39, and 41.
Omar Anlar Statement, para. 129.
Amended Request for Provisional Measures, paras. 2 I -24; Devineei Houram Statement, paras. 51. 65, Omar Antar Statement, para. 206;
2>0

Devinee; Houram Statement. paras. 27 and 48 and sec paragraphs 50 and 58, above.
Devinee] Houra", Statement. paras. 40, 56-60, 68, 76; see also Omar Antar Statement. para. 229
A. Redfern and M. Hunter with N. Blackaby and C. Panasides, Law ulld Practice ojlnrerlluflollul Commerc,ol Arbllral'on (4'" cdn., London:
Sweet & Maxwell, 20(4) 492 para. 11-29: Authority C-S2.

llJ

R. Dolzer and M. Stevens. Bilalerallnvestment Treaties (The Hague: Maninus Nijhoff. 1995) 61: Authority C-53.
CME v. Czech Republic, Panial Award, 13 September 2001, para. 613: Authority C-46.
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Kazakhstan's actions, including its harassment of CIoe, its majority owner, senior management ami
employees have been arbitrary and discriminatory and have impaired the "the management, operation,

maintenance, use, enjoyment, acquisition, expansion, or disposal of [C10C's] investments" thereby
constituting a breach of the Treaty.

210.

In Saluka, the Tribunal explained that "impairment" of an investment means "any negative impact or
effect caused by 'measures·' taken by the host State.2SS The impairment of CIOC's investment is
obvious:. the wrongful termination of the Contract has denied CIOC its contractual rights and the'
economic benefit of its efforts.

21 J.

•

As to the meaning of "arbitrary" mcasures, the Tribunal in Lander v. The Czec~ Republic2S6 said:
"The Treaty docs not define an arbitrary measure. According to Black's Law Dictionary,
arbitrary means 'depending on individual discretion; (...) founded on prejudice or preference
rather than on reason or fact' (Black's Law Dictionary 100 (7th ed. 1999»" (emphasis
original).2S7

212.

According to learned commentators:
"it is not enough that a governmental measure adversely affecting foreign investment is
formally justified on the basis of the applicable law; one must also consider whether it bears
any rational relationship to a legitimate government policy. If it lacks such a relationship to an
extent that it creates the effect of 'shock' or 'surprise', or at least a sub:;tantial dissatisfaction, a
breach of the standard wilIlikcly have becn established".258

213.

Kazakhstan's actions in the present case were arbitrary in the sense of Article 11(2) of the Treaty. The
measures affecting CIOC's position wcre not based on rational decision-making

Of

the rule of law, but

were motivated by political purpose. The overlapping and extensive searches, 'nspedions and audits of

C10C, described in paragraphs 67 to 70 are sufficient to cause both "shock" an:l"surprise". According
10 Omar Antar,

"[t]here were so many of them it was not believable, dealing with so many issues",m

and substantially interfering with CIOC's business.
214.

Kazakhstan's conduct was also arbitrary in alleging that CIOC was under notice of breach since the
March 2007 Notice, even whilst an cxtension to the Contract was negotiated and formally approved.
Further evidence of arbitrary conduct is the October 2007 Notice, whieh alleges a breach of Contract
less than three months after having agreed the extension, and the December 2007 Notice which alleges
a failure to comply with obligations to be completed by the end of 2007 based on evidence only
concerning the third quarter of that year. The approval of the 2008 Annual Work Programme on 29

2SS

Saltlka v. Czech Republic, para. 458' Authority C-SO.
LQllder v. Czech Republrc: Authority C-47.
Ibid, para. 221. Other tribunals have noted the usc of this defiOltion WIth approval: Occidenlal uploralioll olld Prodllclion Co. v. Ecuador,
Award, I July 2004, para. 162. Authority C·54. and CMS Gas TransmiSSion Company v. Republic of Argelllina, Award, 12 May 2005, para
291: Authority C-S5.

V. Heisknnen, 'Unreasonable or discriminatory measures as a cause of actIon under the Energy Char~cr Treaty' (2007) Internationol
ArbitrallOn Law Review 104, 110: Authority C-56.
Omar Antar Statement, para. 125,
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December 2007, followed by the tennination of the Contract just over a month later was also wrongful
and arbitrary.260
215.

The unfortunate truth is that there was no factual justification for the tenninalion of the Contract, nor
did it bear any rational relationship to a legitimate government policy. Rather, Kazakhstan's actions
were manifestly "founded on prejudice or preference rather than on reason or fact".261 The wrongful
termination was the pinnacle of the persecution and campaign of harassment a:~ainst CIOC, its majority
owner, senior management and employees, motivated by a an apparent de,ire to victimise alleged
associates of Rakhat Aliyev. 262 Such conduct was also "discriminatory" because it was targeted at a
particular investor, CIOC, since it is majority owned by Devincci Hourani and because he has family
connections with Rakhat Aliyev, the President's rival.
(c)

216.

Violation of the obligation to observe obligations entered into with investors

The obligation created in Article H(2)(c) of the Treaty requires that Kazakhstan "observe any

obligation it may have entered into with regard to investments".

The <!ffect of this provision,

commonly referred to as an "umbrella" clause, is both mandatory and clear. Article IJ(2)(c) is a treaty
obligation requiring Kazakhstan to observe obligations with regard to investments of protected
investors, such as those contained in the Contract to which it and CIOC are party. As a matter of treaty
interpretation, Article JI(2)(c) is a distinct and self-evidently mandatory. treaty obligation, breach of
which is a breach of the Treaty. The category of "obligation" referred to within Article 11(2)(c) is not
limited in scope or type, nor is there any qualification on the directive that States shall "observe" such
obligation. The weight of arbitral practice and scholarly commentary supports the conclusion that a
violation of a contract entcred into between an investor and a State, either itself constituting or
otherwise relating to an investment, may also be a violation of a clause such as Article 11(2)(c).

•

217.

In the SGS Societe Generale de Surveillance S.A. v. The Republic of the Phil~?pines case/6J an ICSJD
Tribunal interpreting a similar provision to Article ll(2)(c) of the prcsent Treaty (Article X(2) of the
Swiss-Philippines BIT) emphasised the value to investors of an international law remedy in respect of
obligations that may be governed by the internal law of the host State, and expressed the view that this.
was at least one aspect of.the intended effect of the provision:

''It is a coriceivable function of a provision such as Article X(2) of the Swiss-Philippines BIT to
provide assurances to foreign investors with regard to the perfonnanc(! of obligations assumed
by the host State under its own law with regard to specific investments - in effect, to help
secure the rule of law in relation to investment protection. In thc Tribunal's view, this is the
proper interpretation of Article X(2)".264

Omar Antar Statement. para. 175.
261

AUlhorily C-47.
Dcvinecl Hourani Statement, paras. 17-19, 124, Om.r Antar Statement, par.s. 21, 25. 32.

,..

SGS Societe Generu/e de Sur"elllance SA. v. The Republic oflhe Phi/ippj"es, DeCIsion on Jurisdiction. 29 January 2004: Authority C-57.
IbId, para. 126.
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Considering the application in that case of Article X(2) to a contract bet~....een the investor and the host
State, the SGS v. Philippines Tribunal went on to express the view that:
"Article X(2) makes it a breach of the BIT for the host State to fail to observe binding
commitments, including contractual commitments, which it has assumed with regllTd to
specific investments". 26S

219.

In similarly concrete terms, the Tribunal in Noble Ventures, Inc. v. Roma'lia266 explained that the
provision is:
"to be understood as protecting investors also with regard to contracts with the host State
generally in so far as the contract was entered into with regard to an investment".267

220.

The Tribunal confirmed that a clause such as Article U(2)(c) is intended to encompass contracts
concluded directly between a qualifying investor and a host State, such as the present Contract.
Although the claim failed in that case, the Tribunal was also apparently of the firm view that breach of
a contract may also be a violation of an umbrella c1a.lise, as a matter of international law, engaging the
host State's international responsibility:
"... the host state may incur international responsibility by reason of a breach of its contractual
obligations towards tae private investor of the other Party, the breach of contract being thus
'internationalized', i.e. assimilated to a breach of a treaty. In such a case, an international
tribunal will be bound to seek to give a useful effect to the provision that the parties have
adopted".268

221.

By way of final example, the Tribunal in Eureko B. V. v. Republic of Poland,269 upheld a violation of
Article 3.5 of the Netherlands-Poland BlT, this being also an umbrella clause: cast in similar tcrms to
Article II(2)(c) of the present Treaty. The Tribunal held that a simple breach cf contractual obligations
entered into between the investor and the host State may amount to a violation [)fthe umbrella clause:
" .. .insofar as the Government of Poland has entered into obligations vis-a.-vis Eureko with
regard to the latter's investments, and insofar as the Tribunal has found that the Respondent has
acted in breach of those obligations, it stands, prima facie, in violation of Article 3.5 of the
Treaty". 270

222.

As established in Section 5.3, below, Kazakhstan has failed to comply

~ith

the obligations which it

freely assumed under the Contract. Kazakhstan breached the Contract, inter alia, by unilaterally and
wrongfully terminating it without cause and requiring CIOC to cease performance prior to the
determination by an arbitral tribunal, contrary to the express terms of Article 29.6 of the Contract.
Kazakhstan also effectively denied CIOC its entitlement

UiS

Ibid, para. 128.

26"

Noble Ventures. fllc. v. Rom(JlIIo, Award, 12 October 2005· Authority C-58.
Ibid, para. 52.

161

Ibid., para. 54.

2b9

Eureko v Polu/ld: Authority C-43.

270

Ibid, para. 244.
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and in paragraphs 133 to ~ 90 of Omar Antar's witness statement, ClOC contested the allcgcd breaches
of the Contract on several occasions by letter and in person, both on the basis that such breaches had
not occurred or, if they did exist, that they were not material.
227.

The first allegations of breach of the Contract came on 24 September 2007 wh(:fi CIOC received a eopy
of a notice dated 25 March 2007 (which it had not previously seen) which threatened tennination of the
Contract unless violations we~e remedied within one month.2n Receipt of this notice was less than two
months after CIOC had completed and signed the extension of the Contraci for two years.273 It is
extraordinary'that if, in March 2007, the MEMR believed that ClOC was in breach of its contractual
obligations it would have granted an extension of the Contract to CIOC. CIOC's has grave concerns
about the March 2007 Notice both in fonn and substance, as set out in paragraphs 126 to 128, above.

228.

It is also important to note that the Subsoil Law specifically stipulates that a

~ubsoil

use contract may

only be extended in the event that the subsoil user complies with its obligations under the contract,
minimum and annual work programmes. 274 Therefore, the fact that the MEM~ extended the Contract
by means of Amendment 3275 could only have been on the basis that CIOC was in compliance with its
obligations as at 27 July 2007. There exists an inherent contradiction that if the violations listed in the
March 2007 Notice were valid, an extension of the Contract in July 2007 would not have been granted
under the Subsoil Law. Of course, the Contract was extended.
229.

Kazakhstan's tennination of the Contract on the basis that CIOC was in breach of its contractual
obligations is further undennined by the events of late November and December 2007.

Having

previously stated that CIOC was in breach of the Contract in the September 2007 Prescriptive Notice,
as described in Section 4.8 above, Kazakhstan then sent CI0C a "Notification of Resumed Operations"
on 27 November 2007, apparently happy for CI0C to continue with its operations. Kazakhstan did
raise additional alleged violations and, only just days later, issued a further notice alleging that CI0C
was in violation of its obligations according to the data contained in C10C's lorm #2-LKU report for
the third quarter of 2007. This was extraordinary since the #2-LKU report had been filed on 16
October 2007, yet the MEMR had not mentioned any problems it brought to light when it had sent the
November "Notification of Resumed Operations". Moreover the #2-LKU report could not confrrrn a
breach of the Contract as it only con finned the third quarter of 2007, from July to the end of
September. 276 Then, at the end of December the 2008 Annual Work Programme was approved by TU
Zapkaznedra. However, just over a month later, the MEMR tenninated the Contract. As detailed in
Section 3 and in more detail in Omar Antar's witness statement, there is no rationale or supported basis

m

Exhibit C·] 09.
Amendment 3: [lhibil C-S.

274

Sec Article 43(1) of the Subsoil law: Authority C-28.
Amendment3 Exhibil C-S.

Omar Anlar StatcmcnI, para. 164.
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for Kazakhstan's assertions that CIOC was in breach of the Contract, except that such allegations were
consistent witJl the ongoing persecution against CIOC and Devincci Hourani.
230.

In the event that the contractor contests whether it is in breach of its obligations, or whether a breach is
material, Clause 29.6 provides that "no termination shall occur unless an unremedied material breach

shall have been judged by the final award of arbitration in accordance with Article 27 of this
Contrac/".m Kazakhstan therefore breached the Contract, since it wrongfully terminated the Contract
on 1 February 2008, before the prescribed arbitral procedures had even becn initiated. In addition,
Kazakhstan was contractually obliged to continue with the performance of its obligations until a
.
.
judgment by an arbitral tribunal and to ensure performance and termination of the Contract was in
accordance with the Contract. 278
231.

By the time of the expropriation, CIOC had established a basis for the procedure outlined in Clause 10
of the Contract for confirming a Commercial Discovery and, on 29 February 2008, it in fact received a
state evaluation of the reserves under Clause 10.3 of the Contract.279

Under Clause 10.5 of the

Contract, a Commercial Discovery gave CIOC the exclusive right to proceed to the Production stage of
the Contract. However, Kazakhstan's conduct, in breach of these contractual Dbligations, has deprived
CIOC of this opportunity.
232.

As CIOC noted at the time, the purported termination was also not in compliance with the Subsoil Law.
According to the February 2008 Notice Kazakhstan terminated the Contract pursuant to Article 45-2,
clause 1, subclause 2 of the Subsoil Law. This Article states that the competent authority shall have the
unilateral right to terminate the

Contra~t

"if the Subsoil Users fail to take the measures as specified in

Article 70 of this Law".280 As detailed above, Kazakhstan had previously sen t notices to CIOC under
Article 70 of the Subsoil Law stating that CIOC had violated its contractual ohligations and that failure
to remedy such violations would result in termination of the Contract. However, these notices, sent to
CIOC, did not fall within the scope of the applicable version of Article 70 of the Subsoil Law and thus
constituted no ground for termination of the Contract.
233.

Clause 28.2 of the Contract states that:
"Changes and additions of the Legislation of the Republic of Kazakhstan that deteriorate the
position of the Contractor, made after the conclusion of the Contraet shall not apply to the
Contract".281

234.

This is a "stabilisation" clause protecting the Contractor from adverse ehanges in the laws of
Kazakhstan, after the conclusion of the Contract. Article 70 of the Subsoil Law was amended on

2lJ

Clause 29.6 of the Contract· Exhibit C-4.

218

Clauses 27.10 and 7.3.1' Exhibil C-4.

279

Exhibit C-4.

21(0

Anlcle45-2. clause I. sub-ciause 2 of the SubsOIl Law (currcnt version): Authority C-28.
Clause 28.2 Elhibit C-4.
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December 2004.282 The amendments made to Article 70 meant that the scope of the clause was
broadened, effectively to the detriment of the Contractor's position. It was the previous conditions in
which an Article 70 notice may be issued that were applicable, in the light of Clause 28.2 cited above,
and not Article 70 as amended after the date of the Contract. CIOC did not fall into either of the
criteria contained in the Subsoil Law in force as at the date of the Contract (nor any other bases for
termination) and therefore the notices sent by Kazakhstan to CIOC were not in compliance with the
Contract or the law. Accordingly, any failure by CIOC to comply with the noltices would not constitute
a breach of the Contract under subclause 2 of clause I of Article 45-2 of the Subsoil Law and, thus,
would not provide a valid ground for tet:mination.2H3
235.

In addition, Article 45-2, clause I, subclause 4 of the Subsoil Law stipulates that the Contract may be
terminated in the event of a material breach of the contractual tenns. As ment loned above, the Contract
also contains such materiality wording stating that tennination shall only happen in the event. of a

•

substantial violation (Clause 29.5) or "material breach" (Clause 29.6) of the Contract. CIOC does not
accept that even if there were breaches of the Contract (which is denied) they were significant enough
to fall within the tcnnination provisions within the Contract (or the Subsoil Law, for that matter). In
any event, Kazakhstan did not invoke material breach of the Contract in the February 2008 Notice.
236.

In order for a violation of contractual tenns to be properly established so thal the competent authority
can terminate the Contract, the State bodies should reler to specific examples of violations and
documents or data which describc those violations. 284 Without such evidence, any termination by the
State body will not be reasoned and thus may be unlawful. Kazakhstan has failed to produce evidence
of the contractual violations on which the February 2008 Notice was based.

At the time of the

termination, CIOC sent a letter complaining that the officials at the department never seemed to look at
the documents that CIOC produced as evidence of its compliance with all of its obligations. 28s
Additionally, under Kazakh civil law, there is a general principle that a person must act in good faith,

.

.

reasonably and fairly when exercising its rights. 286 CIOC submits that such principle should also apply
to

Kazakhstan~s

actions under the subsoil contracts, including in the situation in which Kazakhstan

purports to terminate a contract under the Subsoil Law. This principle of good faith, fairness and
reasonableness of actions implies that the State should only usc a radical remedy, such as

,

termination of the Contract, in circumstances when it is appropriate and

.IS

unilat~ral

a result of the gross

violations of the Contract by the subsoil user. If the violations of the Contraci are not material and the
subsoil user is perfonning all necessary actions to eliminate such violations (if there are any), it may be
argued that termination of the contract is not in good faith, reasonable or fair.
Anlcle 70 of the Subsoil Law (current version): AuthorityC-28.
Aniele 45-2 (I )(2) of the Subsoil Law prOVIdes the basts for term ina lion of the Contraci if there
arc sent under and fall within the scope of Anlcle 70 of the Subsoil Law. Authority C-28.
111'

Incompliance With only those notices which

Sec Regulation on Performance of Monitoring.and Control over Compliance with the Provisions of Subso,1 Use Contracts, approved by the
Resolution ofthC Government No. 863·1 dated October I. 2007: Authority C·60.
Exhibit C-26.

216

IS

Anicle 8(4) of the Civil Code (General Part): Authority C-61.
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)

It is also an implied term of the Subsoil Law that when a time limit is set for remedying contractual

violations sueh period shall be sufficient or reasonablc enough for the subsoil user in fact to be able to
remedy the breaches. Kazakhstan failed to act reasonably, in compliance with these implied tenns by,
for example, demanding that C10C completed its drilling programme in just three months despite
having agreed in the extension of the Contract a period of one and a half more years in whieh to do so
as at 1 February 2008.287 The failure to produce evidence or examples of the eontractual violations and
Kazakhstan's failure to act reasonably in terminating the Contract means that such termination was
unlawful.
238.

11 is clear that in accordance with the grounds for tennination cited by Kazakhstan and the terms of the
Contract, Kazakhstan'S termination of the Contract was unlawful on a number of bases. Kazakhstan
has further breached its contractual obligations by requiring CIOC to cease performance of its
obligations prior to the decision of an arbitral tribunal, thereby expropriating ClOC's investment and
causing CIOC substantial loss and damage.

21:11

Exhibit C-II0.
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Under Article 35 of the ILC Articles, Kazakhstan is under an obligation to make restitution, that is "to
re-establish the situation which existed before the wrongful act was committea" to the extent that this is

possible or proportionate. As has been made clear above and in previous correspondence with the
Tribunal in relation to the Request for Provisional Measures, CIOC has accepted that restitution of the
field and its Contract rights is not possible. 296 Therefore, under Article 36, Kazakhstan is under an
obligation to compensate CIOC for the damage caused. ·Such comPensation is to cover "any financially
assessable damage including loss ofprofits insofar as it is established,.297
(b)

244.

Compensation

Should the Tribunal determine that the expropriation was in fact lawful (or at least fail to conclude that
the expropriation was unlawful) CIOC claims compensation for lawful expropriation. The measure of
compensation for lawful expropriation is provided for by the lex specialis e:>tablished by the United
States and Kazakhstan. Article Il1(1) of the Treaty states as follows:
"Compensation shall be equivalent to the fair market value of the expropriated investment
immediately before the expropriatory action was taken or became known, whichever is earlier;
be calculated in a freely useable currency on the basis of the prevailing market rate of exchange
at that time; be paid with out delay; include interests at a commercially reasonable rate from
the date of expropriation; be fully realizable; and be freely transferable '.

245.

The fair market value of CIOC's investment has been calculated by Mr Tim Giles based on the set out
in the Treaty. The Tribunal is respectfully referred to Mr Giles' Quantum Report, produced together
with this Memorial, for a detailed explanation and methodology as to how the compensation or
damages due to CIOC have been calculated and the results of those calculatiom:.
(c)

246.

Damages

In the event that the Tribunal finds that there has been an unlawful expropriEltion, or violation of the
obligations in Article)I of the Treaty, the standard of damages is not provided for in the Treaty but is
determined by customary international law as reflected in the ILC AIticics.

In relation to

expropriation, it is well established that the compensation available in the event of unlawful
expropriation is (or can be) higher than in the case oflawful expropriation. The Tribunal in Siemens v.
Argentina expressed this in the following terms:

"352. The key differences between compensation under the Draft Articles and the Factory at
Chorzow case formula, and Article 4(2) of the Treaty [dealing with compensation for
expropriation] is that under the fonner, compensation must take into account 'all financially
assessable damage' or 'wipe out all the consequences of the illegal act' as opposed to
compensation 'equivalent to the value of the expropriated investment" under the Treaty. Under
customary intemationallaw, Siemens is entitled not just to the value of its enterprise as of May
18,2001, the date of expropriation, but also to any greater value that enterprise has gained up
to the date ofthis Award, plus any consequential damagcs".29M
ly6

Exhibit Coso.

197

Article 36: Authority C-29.
Siemens A.G. v. Argellfillo, Award. 6 February 2007,: Authority C-65.
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At the outset it should be noted that CIOC has not quantified a claim in respect of unlawful
expropriation but reserves the right to do so during the course of these proceedings and to claim: (i) any
increase in the fair market value of the business prior to the Tribunal issuing an Award; and (ji)
consequential damages (including, without limitation, all costs associated with pursuing the claim such
as legal costs and management expenses).

248.

CIOC has only presented, ilt this stage of the proceedings, a calculation of 1he quantum of its claim
based on the existence of an expropriation. Again, CIOC has not separately quantified the damages
due to it for violation of the separate obligations in Article II of the Treaty, since the damage done to
CIOC by these violations is in a sense subsumed in the losses caused to CIOC by the expropriation.
The same might be said for Kazakhstan's violation of the Contract. Nevertheless, CIOC reserves the
right separately to quantifY the damages due to it for such violations in the course of these proceedings.

(d)
249.

Moral damages

CIoe does bring a claim for moral damages, on the basis of the well established principle of
international law that fmancially assessable damage includes compensation for moral damage (or nonmaterial damage as it is also categorised).299 Such compensation will fonn part of the full reparation
due for the damage caused by Kazakhstan's internationally wrongful acts. The availability of moral
damages in forming part of the full reparation due was clearly set out in the Lusitania case:
'That one injured is, under the rules of international law, entitled to be compensated for an
injury inflicted resulting in mental suffering, injury to his feelings, humiliation, shame,
degradation, loss of social position or injury to his credit or to his reputation, there can be no
doubt, and such compensation should be commensurate to the injury. Such damages are very
real, and the mere fact that they are difficult to measure or estimate by money standards makes.
them none the less real and affords nO reason why the injured person should not be
compensated therefor [sic] as compensatory damages, but not as a penalty". JOO

250.

Such moral damage is generally understood to encompass also loss of loved ones, pain.and suffering as
well as the affront to sensibilities associated with an intrusion on the person, home or private life. JOl

•
251.

Further, international case law makes it clear that moral damages can be awarded to either a legal
person or a natural person. Most recently in Desert Line v. Yemen the Tribunal awarded the legal
entity, Desert Line, moral damages on the basis that not only had it suffered harm (loss of reputation)
but that the physical health of its executives had been affected. J02

252.

The Tribunal in the earlier case of Benvenuti et Bon/ant v. Congo also awardc'd moral damages to the
legal entity as compensation for the measures to which the Claimant had been subject (which included

Sec, for example commentary in S Ripinsky and K Wilhams. Damages m International Investment I."", (London: BIICL. 2008) 307:
Authorily C-66.
Opinion in the Lusitulllu Cases. 1 November 1923 (1923) VII RIAA 32.40: AUlhority C-67.
)0'
JO~

Article 36(2) para. 16: Aulhority C-29.
Desert Lme Projects LLC v. Ti,e Republic o/Yemen, Award. 6 February 2008: AUlhority C-6S.
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expropriation and the fixing of priccs which resulted in a loss for the Claimant) and for the instigation
of criminal proceedings against Mr Bonfant, as agent of the investment compa3y.303
253.

It is, therefore, accepted that injury or damage to the executives or shareholders of a legal entity

constitutes damage to the legal entity itself as those individuals are prcvent,ed from doing their jobs
properly or, indeed, at all.
254.

CIOC has suffered non-material damage through the persistent harassment and intimidation of itself, its
majority owner, senior management and employees. CIOC claims such monelary sums as the Tribunal
shall deem appropriate in respect of moral damages for this campaign of harassment and intimidation.

6.2

Kazakhstan's liability for breach of the Contract

255.

In respect of CIOC's claim arising out of or relating to an "investment agreelr'ent", CIOC submits that
Kazakhstan has breached its obligations under the Contract having wrongfu'ly terminated it without'
cause, failed to comply with requirements as to the lawful termination, and by requiring CIOC to cease
performance prior to the detennination that termination was warranted by an international arbitral
tribunal. The Contract states that it shall be governed by Kazakh law unless stated otherwise by the
international treaties to which the State is a party.J04

256.

Under Kazakh law, the wronged party to an unlawful termination of a contract can request one of two
major remedies. First, the party may claim for a declaration of the termination to be unlawful and that
the contract shall be restored plus possibly claiming damages incurred within the period when the
unlawful termination occurred and until the contract is restored or, secondly, thc party may claim for
compensation of damages suffered by it as a result of the unlawful terminatIOn of the contract by the
other party.30S If a party opts for damages only, it accepts tcrmination of the Contract as a fact
however, this does not mean that the party accepts that the termination is lawful. Restoration of the
Contract is not possible and therefore only the second option abovc would he applicable to CIOC's
claim against Kazakhstan. As a result, CIOC is entitled to claim compensation for damages suffered by
it as a result of the unlawful termination of the Contract by Kazakhstan.

257.

Damages, under Kazakh law, include all real damages and consequential dannges' incurred as a result
of the unlawful termination of a contract. 306 Real damages consist of the value of lost or damaged
assets, as well as expenditure which is incurred 'or must be incurred by a wronged party as a result of
the unlawful termination of a contract.

Consequential damages include the net value of the lost

anticipated profits which a wronged party would have received under the n'Jrmal conditions of the
turnover should a contract have not been unlawfully terminated. When determining the amount of lost
10J

,..
30S

JD6

Benvel1ll11 et Bon/uni .51'1 v. The GovernmelJt o/the People's Republic of/he Congo. Award, 8 August 1980 Authority C-69
Clause 26.1 of the Contract. Exhibit C-4.
Article 9(1) of the Civil Code (General Part): Authority C-61.

Ibid, Article 9(4).
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anticipated profits, the measures and preparations undertaken by the wronged party with thl! aim to
receive such profits should be taken into account. 307
258.

Thc compensation of damages should aim to put thc wronged party in position it would have been in if
a contract was properly perfonned by the other party. As a general rule, when determining the amount
of damages suffered as a result of breach of contract, one should take into account the prices which
existed at the place where the contract had to be performed at the time when the party at fault
voluntarily satisfied the claim of the wronged party or, if there was no volwltary satisfaction, at the
time of filing of the lawsuit by the wronged party. However, depending on the circumstanccs, the court
may award damages calculated at the prices as of the award date or the date of actual compensation of

da mages. JOB The latter possibility is applied in order to ensurc compensation of inflation damages to
the wronged party.
259.

Kazakh law expressly provides that damages caused by the unlawful actions oi'the State body shall be
compensated by the State.J09 Therefore, Kazakhstan shall compensate ClOC jor all damages suffered
by the lattcr as a result of unlawful termination of the Contract.

260.

ClOC reserves its right to quantify the damages due to it in accordance with the above principles.

6.3

The certified rcserves

261.

Oil and gas resources are physically located in reservoirs, dcep underground and cannot be visually
inspected or counted, and so the amount of oil or gas in a rescrvoir cannot be measured with absolute
precision. As a result, it is common for industry professionals to use their cxpl:rience and professional
judgment to estimate the volume of oil and gas prcsent from the geological. petrophysical and seismic
data availablc.

•

262 .

Therefore, CJOC has instructed Mr Svcn Ticfenthal/ lO an oil and gas industry consultant and certified
rescrves auditor, to produce an independent assessment of the cstimatcd

reserv,~s

in the Contract Area.

Mr Tiefenthal's assessment takes the form of the separate Reserves Report, submitted with this
Memorial. Mr Tiefenthal's conclusions as to the reserves are set out in ihe following table:

307

Ibid. Article 350(4).

la'

Ibid, ArtIcle 350(3).
Ibid. Article 9(6),

l ••

M'r Tiefenthal's credentials and experience are contained at Anncx A to the Rcservcs Report.
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SPE:PRMS

Group

Formation

Class
Reserves

Supra-salt

Ju

Unriskcd Volumes,
mIn. tons

facllor

Risked Volumes,
mIn. tons
3.633

Ri:;k

3.633

1

Tr

1.059

I

1.059

P2

0.642

1

0.642

Salt overhang

P2-0HI

0.636

1

0.636

Supra-salt

Kl

0.332

0.5

0.166

Salt overhang

P2-0HI

1.175

0.7

0.822

"
Sub-total

5.969

Contingent
Resources

5.969

P2-0H2

1.284

0.5

0.642

Sub-salt

Art+Sak

10.249

0.2

2.050

Salt overhang

P2-0H3

1.828

0.56

1.024

Sub-salt

Asselian

2.891

0.1

0.289

3.430

0.06

0.206

Sub-total

13.040

Prospective
Resources

U
limestone

3.680
I

Carbo

Sub-total

8.149

Total
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1.519
11.168

In summary, Mr Tiefenthal concludes that the Contract Area holds approximately lU6S million
tonnes risked volumes, comprising reserves, contingent resources and prospecti >Ie resources.

6.4

Quantum

264.

As stated by Article llI(I) of the Treaty, the compensation payable for lawful expropriation "shall be

equivalent to the fair market value of the expropriated investment immediately lJefore the expropriatory
action was taken or became known. whichever is earlier".311 ,iFai,. market v,~lt/e" is the standard of
compensation commonly applicd in cases of direct or indirect expropriation,312 including under
bilateral and multilateral investment treaties. J13
(a)

265.

The appropriate valuation methodology.

The discounted cash flow (DCF) method of valuation is the most appropriate method to determine the

''fair market value" of CIOC's investment in this casco The DCF method has been used widely for
valuations of various expropriated assets in other international arbitrations and the appropriateness of
the DCF method has also becn continned by the practice of the United Nations Compensation
Commission.

JII
1Il

JIl

3J4

The DCF method estimates the future free cash flows that we,uld be generated by an

Anicle III (1) of the Treaty: Exhibll Col.
M.A. Abdala and P.T. Spiller. "Damage Valuation of Indircct Expropnation in International Arbiuation Casc!' (2003) 14 America" Review 0/
IlIlemollonal Arbuymion 45 I: Authority C-7D.
Redfern and lIuntcr. 593 AulhBrity C-S2.
Sec. for c~amplc. UNCC. Report and RecammelldaliOllS Made by lire Pallel 0/ CommisslOllers COltce""ill~ Ih" S(!{:orui Imlalment
CICllms, S1AC.26119991J 0,24 June 1999, pma 439: Authority C-7!.
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income-earning asset and thcn discounts those cash flows using a "discount ratc" to identity its net
prcsent value. The discount rate is necessarily a variable which cntails the exercise of judgment.
Ncvertheless, the DCF method is the most widely-used valuation tool for valuing both going concerns
and greenfield investments.
266.

One instance of the DCF method being used (and one which has similarities to this case) was in

Phillips Petroleum v. Iran. 315 The claimant's contractual rights to extract oil in lran's territorial waters
were found to have been expropriated when Iran refused to allow the claimant to lift the oil it was
entitled to under the contract. The contractual rights constituted a going concern and the claimant was
entitled to the ''fair market value" based on the DCF method. The Tribunal noted that whcre there is
no:
"activc and free market for comparable assets at the date of taking, a tribunal must, of
necessity, resort to various analytical methods to. assist it in deciding the price a reasonable
buyer could be expccted to have been willing to pay for the asset in a free market transaction,
had such a transaction been possible at the date the property was taken"Jl6
267.

The Tribunal then stated that the DCF method is one means of valuation:
'· ... the Tribunal does not understand the Claimant's calculations of anticipated revenues from
the JSA as a request to be awarded lost future profits, but rather as a relevant factor to be
considered in the determination of the fair market value of its property interest at the date of
taking. The Tribunal recognizes that a prospective buyer of the asset would almost certainly
undertake such DCF analysis to help it determine the price it would be willing to pay and that
DCF calculations are, therefore, evidence thc Tribunal is justified in considering in reaching its
decision on value".317
.

268.

In Starrett v. Iran/ 18 the Tribunal held that an expropriation had occurred and instructed an
independent expert to give an opinion on the issue of valuation. The expert ba:;ed his valuation on the
DCF method which the Tribunal accepted, stating that the claimant was entitled to "just compensation"
which "shall represent the full equivalent of the property taken", as summarised by LiebIich. 319
Lieblich follows by setting out the strengths of the DCF mcthod in that it:
"cnables the parties and the tribunal to focus on each of the issues bearing on the property's
value. The goal of the method is to arrive at the most reasonable possible projections of
revenues and expenses, based on the best available infonnation".

269.

In ADC v. Hlingary,320 the investor was awarded rights to construct, renovat~: and participate in the
operation of two airport terminals in Hungary. The State then terminated the 12-ycar contract after
only two years, thereby expropriating the contract. Thc Tribunal found that the expropriation was

'/5
316

1I7

Phillips PetroleUM v. Iran: AUlhorily C-38.
Ibid, para 85.

Ibid. para I 12.
Slarrett Housmg CorporatIon v.lI'un. Award. 14 August 1987, 16 Iran-US C.T.R. 112' Authority con.

II.

W Licblich. "Dctcm.inations by Intemational Tribunals or Ihe Economic Value or Expropriated EnIC!]lriscs· (1990) 7( 1) JOUrl/al of
IlIIe",alioll(t1 A,.b,lmlion 69'. Authority C-73.
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unlawful and, on the basis of customary international law, ruled that the filir market value of the
investment should be calculated using the DCF method as of the date of the award to restore the
claimant to the position it would have been in by accounting for increases in value of the investment
from the date of the expropriation. 321
270.

In the event that the Tribunal finds that an expropriation has not occurred but that there is a breach of
another standard of the Treaty (for example, the fair and equitable treatment standard), CIOC submits
that it would still be entitled to damages calculated on the basis of a DCF valuation. In CME v. Czech

Republic the Tribunal found that there was no expropriation but that the claimant was still entitled to
the fair market value of its investment valued according to the DCF method as a result of the Tribunal's
finding that other standards of the BIT had been breached. 322
271.

CIOC submits that the use of the DCF method is appropriate on the facts of this case. In particular
there is sufficient information on which to base the calculations involved in th,! DCf valuation in that
the Reserves Report provides an independent estimation of oil reserves, and the successful completion
of the Pilot Production Programme, confirmed the appropriate future production levels that CIOC could
expect. CJOC was also contractually entitled to a commercial production licence of at least 25 years'
duration. 323

272.

In order to value an enterprise by the DCF method, one has to calculate the cu;h receipts realistically
expected from an enterprise in each future year of its economic life (or conllactual life, if there are
arrangements for its transfer at certain point in time) and then subtract the amount of anticipated
expenditures in each corresponding year in order to obtain the net free cash flow of the enterprise for
that period. The net free cash flow then has to bc discounted with a discount rate that reflects: (i) the
time value of the money; (ii) expected inflation; and (iii) the risk associated with such cash flow under
realistic circumstances. 324 The discount rate is calculated by cxamining the I!xpected rate of return
demanded by investors in the market on investments of comparable risk.J25

273.

In order to quantify thc fair market value ofCIOC's investment as at the date pr.or to expropriation (31
January 2008), CIOC have instructed an independent valuation expert, Mr Tim Giles, to produce the
Quantum Report which supports this Memorial.

274.

In addition to thc assumption that CIOC are entitled to the fair market value of their investment
immediately prior to the date of expropriation, the Quantum Report is produced on the basis that CIOC

no

ADC Affiliate Limwul alld ADC & ADMC Management Limnt!d v. Hungary, A ward, 2 October 2006: Authoril y C·74.
Ibid. para. 502.

CMI:.' Czech Republic B. V. v. Czech Rep;,blic, FlOal Award, 14 March 2003, parn 508: Authority C·75.
Clause 105 of the Conrract: F..xhibit C-4.
Ripinskyand Williams, 197: Authoril)· C·66.

Ibid.
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had the rights to exploit hydrocarbon resources, as set out in the Contract, and that the total Ilnd
economically extractable reserves in the Contract Area were as set out in the Reserves Report?26
275.

As described in Section 3 of the Quantum Report, the process to estimate th<: fair market value of the
investment based on the DCF methodology, involves the estimation of:
(1)

expected prices to be paid for the oil;

(2)

expected sale volumes of the oil. This figure is estimated on the basis of the reserves estimates
and production profiles produced in the Reserves Report. Mr Giles el(plains in paragraphs 3.5
and 3.6 of the Quantum Report that he has taken a risked oil reserves number of I 1.17 million
tonnes, classified according to the 2P measures of reserves, the internationally acceptable
classification system prescribed by the Society of Petroleum Engineen:;

.e

276.

(3)

expected transportation costs involved in getting the oil to market;

(4)

expccted capital expenditure, specific to thc field;

(5)

expected operating expenditurc, specific to production;

(6)

expected taxation and royalties (in line with those set out in the Contract); and

(7)

the appropriate discount rate.

In thc DCF calculation, the appropriate discount rate (as detailed in Annex D of the Quantum Report) is
applied to the free cash flows predicted for the 36 years from 31 January 200~. This yields the figure
of USD 1,005.7 million as the value of CIOC's investment, excluding the interest to which CIOC is
legally entitled from the date of expropriation. (Interest is addressed in Section 6.5 below.) Mr Giles
notes, in paragraph 4.5 of the Quantum Report that this valuation is likely to be conservative.

277.

Although it is implicit that the projections of future free cash flows are not exact, the discounting of
those cash flows by an appropriate discount rate makes the necessary adjustme.lt for inherent risk. This
method of valuation is how any rational investor would approach the valuation of an investment asset,
and is in fact, the foundation for all other valuation methods. However, if the Tribunal decides that the
DCF method of assessment is not appropriate to this case, CIOC reserves its right to rely on different
methods of assesslT!ent for valuing its loss.
(b)

278.

Relief in respect of moral harm

CIOC is entitled to be awarded damages for moral harm suffered as a resull of the persecution and
harassment it has endured at the hands of Kazakhstan. Compensation has been awarded for personal
injury through the deprivation of liberty and for other non-material damage >uch as mental anguish,

}26

Sec Scclio~ 2 of the Quantum Report.
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humiliation and loss of enjoyment of life. These are, naturally, difficult to assess however various
tribunals have attempted to do so. Certainly, in the context of human rights violation, tribunals have
put a value on certain damage.

[n addition, in the sphere of international arbitral tribunals, ccrtain

internationally wrongful acts, such as wrongful imprisonment have been given a value.

In other

circumstances the damages awarded has been on the basis of an equitable assessment.
279.

Most recently, the Tribunal in Desert Line v. Yemen awarded USD I million to the claimant having
agreed with the claimant that its prejudice was substantial since it affected

f1C

physical health of the

claimant's executives and the claimant's credit and reputation. The Tribunal offered no indication as to
how they had reached such a valuation except to say that the sum awarded

to the vastness

0/ the project".327

WilS

"modest in proportion

In the earlier case of Benvenuti & Bon/an! v. Congo the Tribunal

awarded damages on an equitable basis, again providing little reasoning for the amount. 328
280.

CIOC submits, therefore, that the Tribunal should take into consideration the substantial harm caused
to CIOC and its employees, directors and shareholder as a result of the harassment by Kazakhstan and
for which moral damages would be adequate and suitable compensation. As Devincci Hourani states in
his witness statcment the constant interrogations and harassment "had a SIgnificant impact on the

morale 0/ our slaff" and "obvious disnlption to the. conduct 0/ our business".32!' CIOC were required to
hand over many of its legal, regulatory, technical and financial documents and, subsequently, on 16 and

"

17 April 2009, have had the majority of their documents seized by the authorities. KNB officers have
taken the corporate seals of CIOC along with computer hard drives and large: numbers of documents
and files which have effectively prevented CIOC from continuing its business.

[n addition, the

shareholders, directors and employees of CIOC have also been subjected to unwarranted harassment
and intimidation. For example, Devincci Hourani was taken from his brother's house in the early hours
of 1 September 2007 and interrogated at a secret location. He subsequently Iled Kazakhs!an and has
since been diagnosed with severe depression, believed to be associated with the intimidation and
harassment of him and CIOC by the Kazakh authorities. 330 Meanwhile, Omar Antar and Hussam
Hourani have also left Kazakhstan leaving DOC without a director and its Vice.... Dircctor of Operations
and Production.
281.

The Tribunal is requested to assess the moral damage done to CIOC and its majority owner, senior
management and employees, and to award CIOC such monetary damages as it considers reasonable in
all the circumstances. In the assessment of such damages, CIOC respectfully submits that the Tribunal
should take into account the malicious nature of Kazakhstan's conduct in line with the approach taken
by the Tribunal in Desert Line.331

'27

Desert Lme v. Yenlf!/!. para. 290: Authority C-68.
Bo,vellu/; v COllgo. AuthOrity C-68 .

. Jl'

DcvinccI Hournni Statement para. 40.

)10

Dcvincci Hournni Slatcmcni. para. 68.

JJI

Desert LiI,,, v. Yemlm. parn. 290: Authority C-68.
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6.5

Intcrest

282.

CIOC seeks an award of interest on sums owing to it on the following basis. Article III of the Treaty
specifically states that "[cJompensation shall he equivalent 10 the/air market vallie o/the erproprialed

investment ... ", and shall " .. .include interest at a commercially reasonable rate from the dale

0/

expropriation ... ". It follows that in the event that CIOC is successful in proving that it is entitled to
damages or compensation under the Treaty, it shall <;llso be entitled to commercial interest on sueh
sums as the Tribunal may award to it.

Indeed, applying the terms of the Treaty, the Tribunal is

mandated and obliged to award such interest.
283.

As to the applicable rate of interest, CIOC submits that the appropriate rate of interest to be applied
should rcflect the average rate CIOC would have avoided or earned on sueh sums awarded to it, had
they been utilised to payoff debt (if any) or placed into a bank account. CIOC submits that this is a
reasonable approach to determining a "commercially reasonable rate" of interest for a company such as
CIOC. CIOC further submits that the Tribunal should apply a recognised rate, such as LlBOR plus
2%, as applied for example in the award of the UNCITRAL Tribunal ill National Grid pic v.

Argentina. 332
284.

In the Quantum Report, Mr Giles has estimated thc interest on the damages

01

compensation owing to

CIOC sinee 31 January 2008 at an average of 3.7% per annum between the valuation date and the date
of the final hearing. On that basis, the damages or compensation for expropriation including interest to
the date of the hearing is estimated to be USD 1,121.4 million.

))2

NuliO/IlII Grid pic v. Argenti"e Repllblic. Award. 3 November 2008. para. 294: Authority C-76.
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PRA YER FOR RELIEF
285.

For the foregoing reasons, CIOC hereby requests:
(I)

orders adjudging and declaring:
(a)

that Kazakhstan has violated Article 1I(2)(a) of the Treaty, by failing to accord to
CIOC's investment "fair and equitable Ireatment";

(b)

that Kazakhstan has violated Article JI(2)(a) of the Treaty, by failing to ensure that
CIOC's investment "shall enjoy full protection and security";

(c)

that Kazakhstan has violated Article 1I(2)(a) of the Treaty, by failing to ensure that
CIOC's investment shall not be accorded "treatment less than thaI required by

international/aw";
(d)

that Kazakhstan has violated Article II(2)(b) of the Treaty, by impairing CIOC's
investment "by arbitrary or discriminatory measures";

(e)

that Kazakhstan has violated Article J1(2)(c) of the Treaty, by failing to "observe any

obligation it may have entered into with regard to investments",
(f)

that Kazakhstan has violated Article UJ of thc Treaty by u 11awfully expropriating
CIOe's investment:
(i)

without public purpose;

(ii)

in a discriminatory manner; or

(iii)

not in accordance with due process of law and the general principles -of
treatment provided for in Article 11(2) of the Treaty;

(g)

that Kazakhstan has violated Article III of the Treaty by expropriating CIOC's
invcstment without payment of prompt, adequatc and effective compensation; or

(h)

that Kazakhstan has violated its legal obligations under customary international law,
Kazakh law and the Contract;

(2)

an order directing Kazakhstan to pay to CIOC the sum of USD 1,005.7 million, being damages
or compensation for the violations listed in sub-paragraphs I(a) to (h) above and determined by
reference to the "fair market va/ue" of CIOC's investment as at 31 :anuary 2008, in "flilly

realizable" and "freely transferable" currency;
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iIltcr~sl

on tht: sum of USD 1,005.7 million, at

the rate of3.7% per annum, compounded quarterly, being a "commercially reasonable rate oj

interest", calculated from 31 January 2008 to the date of award;
(4)

an order directing Kazakhstan 10 pay to CIOC such monetary damages as the Tribunal
considers reasonable in all the circumstances for the moral, non-material damage done to
CIOC, its majority owner, senior management and employees;

(5)

an order directing Kazakhstan to pay all costs incurred in connecticn with these arbitration
proceedings, including the costs of the arbitrators and of ICSJD, as weIl as' legal and other
expenses incurred by CIOC including the fees of its legal counsel, eXFcrts and consultants and
those of CIOC's own employees on a full indemnity basis, plus interest thereon at a reasonable
rate from the date on which such costs are incurred to the date of payment; and

(6)

such other relief as the arbitral tribunal may deem just and proper.

Respectfully submitted.

14 May 2009

Signed ........................................................ .
Allen & Overy LLP
Counsel to the Claimant, Caratube International Oil Company LLP
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