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lI. The AItlit,af Tribunal 

sec ... ". • No V~l 

"""' _ _ N-a.-. RopuIokol r.....-

• In ", R~ for Arbolraloon d-.d MlIo, 30. 2008 (11M '~. CIaoimanl-o ...... 

Dr. R\eI"IarO Haw. , o\;O\iono>I 01 G40"""'"l . .. "'" coarty-~ aotolrlMOr 0.­
HaAI·, mailing -..... is Lulfler ~~soet"ctooft orOH. G __ ~5. 

2!mO~. Gemwrt. 

e. TlI4o .... ~ I,""Mute 01 the SIocI<hoIm Chamber 01 Commerce (1toIo "sec Ir-.Iit ..... ). 

on ....... 3. 200II. _ IhI Rooq ..... 10 RMI ode .. to IhI .. 1» ...... 01 .... 

~I 01 "' . R~"" IhI ..... 18<"'" IhI MftoIry 01 E-s!y."" 1r"o<UtIy..., 

_ted on An_, b'\' J ...... 17. 2008. T1W pooriod lOa' wbseQ......-otIy eXlenClood to 

Juno 2V. Ir- 10 JUy" _final)' 10 Jet; 2~. 2006 

e UF>On R •• ~t·. foilure to tuDmk on ........... , C< "' ............ appe..- ..... law.. to 

'~I on _ 'OIor in ac<:<:or<Ian<» wiI~ .... .o.rt>iI,IItK>r1 R ...... 01 the sec InOl;w\<O (1hI 

'Rv!eo; . ..... sec Inolilule ~if...:f thO P ....... by 101bo, 01 Auguot 13. 2006 oIlhe 

...",...b ..... br ..... Boon:! <II ",. sec fnMit .... 01 PrnIe_ "';on s . ZyIo", as .... 
_ on _ <II _ .... _~. _ Yo JeIhy M He_ . .. CIIooirm ..... 01 I ..... 

,-
7 PlaNU", ZI'kin is • I'Oa!IOMI 01 ..... Ruuian F_Mion. HOI..,.;r,g",*- io 

.t.nr:nr Goio<h$~ e P;1o'\rIIrI." lniIrroerb 13. Bldg 3. :Y' floor. I lQOID_. 

" 
8. Mr. Heru.leId is • n.~ Q/ lho USA. Hi. rMiIiroIJ l1<l<I,_ ~ S. SouIe •• rll 

M.IO._. 7sooe PoliO. Fra ne.. 

fl. Each 01 1M _ ...... oIgned • _ ...... c:onfOming hi. ;mp.rtiality ..., 

iMIII*_ "'" <>I ..... p.m. •. 

• 



 
8CC.....,.....", too. Y (OIW2OOIj 

__ I\l.IIot><ouI. R~O/l,,-

10 000 2 SepI_ 2009. ,,,", Tribunal , ..... eeI • P_ A_a on Juti.-o ....:I 
L.iIobiIoty tIhe ·P..-tial ~ M _ •• ,,_ ""Juno 'fl ,.rod _ R .. , _. ~ 

10< brMo:to 0/ ,11 ct>Iigation ...... , M;.,w 10 (1) EeT I.' ",oo.AI; Of ito ,.'" 10 en ...... 

lIHI ."'Ii">01 01 __ I purwan! to leur ~ycIrOCatbon upIotalion ~. oigroed 

on ~ 20. 20IXJ \Iy ....:I biI'- 0 _ end the R . .. 'o' .... ·• ~ 
~ lot Oil & Gat ( ..... , ... I(> in U. """"""'II """, ... t.es •• ·T ........ •. bU: 

hII , .. fter ,.,..,..ed 10 a. IhII ·Ag,wmentl·). ~ dollied III Olr., cI .. ml brought by 
CIeWnant The dOspoIiIMi proWsionl 01 IhII P.rtlII A __ .. _ . 

• A. TIle T_ ~" ~ C>¥e/ Claimant'. dl"'" mal R __ ~ "" 

bnuch.,;l ilt obligatioN owing to CIOoI......-i I.II">der Article. 10(1 ). 10(7) and 1301 

Pari))) of .... ~ C_ Treaty; 

B R. """,,_ hH br~_ itt obIi\Il_ owing 'Q C!oiII'Iafit ......... .o.nido 10(1) 01 

tIiIi Eroe<gy Chl~.' nealy. try I~ 10 perform Q """",<twol ...".;.nloking ,,, "' .... . 

1M lJcenIe I(> GIrfY o.ot ~ and .~ geoIovocal e>;pIotation, end ........ .. 
..........,., e-.plOilM.oon _I _____ 10 1hII_", ~ Ago_, ... _ 
lig ntod on Dte<oon_ 25. 2000 by and _n Claimant and ltIe SUit. Ccornm"," on 

Oil & au of lIHI Republic of Tljlklltan 

I. T,..,1y on QeOIo9icaoI .><pIon6on ond _ Ilion __ on IhII pmjoQ 01 e ... 
SoupelitIJ ;",a in thl R~bIie 01 Tljil<fmn. ~ lor Hydroeartxon,... 

lI"IIIIer~ (ail. !IU); 

I. T,ea!,- on ~ ...... 810' and ~ _. 01\ ~ I'f'(ljoIoc:I: 01 Roong-Ion 

..... in !hi ReptJblic of Tajikistan. per$~ kl' Hydroc..,DO/I raw matlri" 

(011, ~); 

iii T....,. on geok>goc8' .~ _ ","","""", __ on I1e projed 01 

~on ..... in ..... Repulliio 01 TojiklOlln. ~ I.". HpOClrbOll , ... 

","le'''' (ail. gn). and . 

T.-ty on geoIoo;Iic8I •• pIoretion ond operllion _ on IhII ptOJO<\ 01 

y~ area in ..... ~ '" r ...... »1111.'" Ii ... \0< Hy<:In>o:ac'bon ' ... 

""'_ (ail. ~I) 

, 



sec ""*olion tlo, V 10000r.IOOI!) 

MoI>ammod ...... mat _ ' ''''" v R • .....,.;o 01 TojI<i . ..... 

C . AI _ ~Iaim$ bro ught by Claiman\ ,., 'h O$ arbitt,""", .-e de_ . 

D. Th" Tri bunal retain. junldlCtion ro. the pUrpose 01 <Ie,erminjng tlte relieito be g"'ntOKl 

writh rew&ct to the breach re ferred to in pato , 6 above , 

E. Until . final awarn on reque, tl lor re liel or until the arbitration 0$ OI hetwise termi",,(ed, 

the <leterm,,,,,,;"n and a~oeotion 01 the cost. of 11>& a rtitnotion i. <IeIerred.' 

' 1 Tha ~art i;tl Award is an integ ral p,an of tI1is F ... I Award and Oncorpora19d Into tt by 

-~ 

IV. Proce"ur~l History 

r 2. T'. proce<tcnl hlslOtY 0/ 1 ..... , t>l\.atlon up to the rende ring 01 tlte Parti. 1 Award "". 

""en a"",.me<! lor in t"" Pa rtt" Awa rd (.t pa"", _ ' O ·~71 . nd neod "'" be re it"'atecl 

he .. ,. A brief account of ,flo lochJal back!iround 0/ l he .rtt it",~on was a bo provided '" 

tflo Pa rtio! Award (at pa", • . 58 ·9 ' ) a nd _ _ .- ""'be reP'Ol tOKlI>e<e . F_g 

the Plllilt l Award and .IIer co,,",,"ation _ 'he Parties. the T n",",,,", on 16 

Sefl\el'li>ef 2009 b y Procedural Ofd • • tlo . 12 ..,1 out tIHo Jurth., ptocedurl lllmetatMe 

ro. the a rbit ratio n. Ct, 'manl h..::l oom"'llllted on the timetatlle t>y lettor of 1 ~ 

Seplem be< 2009 Resi><>ndOnt did "'" ,ead 

13 On 7 Sep1embor 2009, In.. Tnbunol _ I • draft 01 11>& procedurot timetable 10 tr.o 
see a nd feq~ed a n e><lension of lune unt~ 3() April 20 10 for 1ho . erdeling 01 tr.o 
I i ..... award After con.u~a1iort with the P.rt ... , the SCC by lener of 16 Sepl8mbor 

2009 gran1ed the reque.~ eXlenllion_ 

14 , On 3 QQober 2009. Claim om .... bmittod a RIIQUOSi l or Mod1lcation and Intetpretalion 

01 tile f'1Irtial Award. 6 y Pro<:e<lu ,al O.de. tic. 13 016 O<tobe< ~. \tie Tnbunal 

IrwtIed ReSpondent to ",mmen! on Claimant'. reqU8. t by , ~ O<:tober :roo9. No 

comm_ wen> re<:<li\ted, 6y <leeioion of 16 Otlober 2009. tn.. Trib unal ~n;.od the 

Cta;m ..... •• req ues t. 

• 



   

 sec "'b,r""" NO, V {~(20011) 

~_ ~ v RopubIeOl' ..... isIan 

15 CI __ ,..~ .. forR_onJO o n 1201O .. __ lhe 

.......,..u ... __ . T~r_,.Request""_.M_ 

(1) A oiII""d v .. ~.tion ",port pre pa-eeI by M", .10M S , Gustavson 01 Moo" "" 
~_. LlC. _ . CoIoraOo, USA,""; 

\6 It)' letl ... 01 \6 _MbO< 2009, c:to.im.n1. _"'*" to be __ to IfoI • 

• ~ppIoomantOl . ubrm.,;o., eonoe r.r.g d_. _"'a1ion .,..; rernediM In 

irltem.lioMllrwe1.tment a.w The Tribu",,' I1'_ at-. ,.quost bv P...,.dUIO' Or"", 
NO . .. of tI'III ,ome dar. MIlIn(j ~ l ime limit ri 15 Oec.embO< 200P Tho 

......... , .. , ... subrniuion __ toy oann on 15 Docembo< 200(1. R";: "'"'" 

did no! commetI ... K. SOmull.........ty. !he a.ur..na NCI_ <Unficafoon _~ ... 

... ..... hen..g in Ihe _~ ... c;oUd 1ake pI.oe In Pttis. ,amer thati StockIoOino. 1 ... 

.. a....,. 01 .,.",.,....,_ TM ReopoMenl dO;! !'lQ( octe<:T 101h$ reqcoest 

11 ~ did nat hili • CounIer-Memcri .. 0/1 C~'. R~ .... R.Iiof. 

-..gIi g ..... .., ~ 10 "" ..,. 

Ie 8y --""~ No. 16 015.1otouaty20IQ. 1he T ........... __ ........... .. 

-...g _ .... pIIICI /fI PIIIiI ffom 15-11 FII>nIO<y 2010. oubjecI to .... c .. ........ 
PlyiN;j In lulllI"o4i IVI1IIer .avanoo "*POI. req_a.<l by 'M sec 

'D. Or let'- 01 18 J.........., 2010 . .... _ 1_ 01 'M sec "",f, .. ood_"" 
CIoornant ...., p.o:I IN ..,.,....,. ~ .. f\jI ll>et ........ by P1ocHur .. 0nM0- He>. 

" oI l g J........, 2010. 1tito TrituIOl .................. _ .... pIOo<:. for 1he .... "'"'G • 

IIOIIlIed aut tto", R"_nI up 10 """ d. \<I hIid nat PlrTq>oted, .,..;".. itt ...... 

apptararoce at ' he hHriroC' 1MI00u! good cauH WOYId not I'f_ ,he TritK>n .. """, 

t>o!ditICIll'Ie .... an-.g and m",,~ a f inal Award The TribunOl invited R_<::IenI lo 

r;:onIim by 25 Jaro.r..., 2010 ~ f in londed '0 patlidpo!e in !he 1'Iear'n;. No ..... "onto 

~ ~ Irtm RH\XiI iCle<C. 

20. 8y ..m8il 01 5 FeIiNOo)' 201 0. tto. T...,..,.. IrtoImed me Parties tMI _ 01 tIIrt 

mlttri"" on _ C...., ... .,.. E"l'I"1 booed rtl :JO 0cI0be< 2009 awr .... teeme(l 

• 



 sec _ Ho v ICI&OI2OO8) 

Mot~"""" N-_. HlpuOIioofl..-

not '" ria ... bM<1 lubm~led. 1M Tribo.>nl l _ led CI~m"'IIO pr~,."y mill",!! 

m~1 bI'....,.;I in pdI rorm..I bI' II F~ 2010 .c "'" .... Tho ~ 

......,_ bI' two ........ 01 10 _ 11 Fotwuary 2010 in ,.,..,1 I~ ._ .. 1M 

m""'r~ rehd _ .., ~ ••• ~ ... 1"""1. HI'" copIft of _ • ___ 

ouI:>rn4nod .c lno h __ 

21 TM 0<" ho~ _ pIaco in P ... 00 F~ 1~le. 2010. Ci_ent __ in 

per..", end _I repreMnlId by "'. I nerney, Mr, Englloh. R .. p'" ><*"It 1_ to __ 

end ~ no e.tplanabOO let ill nor r ."" • •• .,. Tho Trb.o>oI I0OI< a;cpe<1 __ 

IeSto'nOIIJ"rom (;bom;.nfs.""" """",os. Mt John B. OUlI . ........ AI the lind of .... 

~g, It"oe TJibo.o> .. cl&c/ared Iho tvidanc. eIoIed 

12 Tho ~ ....... ~ ...... _ by B r:ourt ~ Tho .... nooipII (~. 

"Tr_",CtIPI'l WH MIll to .no p.-liM lor ..... _nll and/or wne<:tions.ro:l was ItwI 

_byUle coun_, 

23. By Proc.d~rli O,<IIr 1110. t1 of .7 Fel>r\Jory 2010. Iho Tribunal ind!c.ot«t Iho 'UtI"or 

~ .. _~ MIIInII OUI 1M 01_ "" C06t....,. . " • . , • end _ on 

mort _",no_ 

~ 0r1 12 "" ,do 201 0 . ... I~ Ill. MI ~. Claimen! IU!>mittacI '"' ~ on 

Cooto _ng .... ". ."... of Iho ,..,.... .... phuo err or""' ..... By ....... to "'" 

Ptllin of 15 Match 2010, ".., TritooJrIaI o::onl'lrmed .-ipI err the o.;m .... ·. _11 
on COOIII _rod ......... 1«1 • rr-oor. dltliled IUbtI.nc_ of Ito 0::001 and __ 

_ ary_l0dlyl. On 22 _ 2010. IN T_ree.· ..... 1 ___ 

IIUbotonlittlCllt 01 OXIIII 

25. The ~_ dkl nor ItDniI a C06t ....",.,,"" of III """" ,.... ............ .., 

lilt tof' orb . It': Of or Clltlmanl: 

:le. The TrI_ h ___ deliblratoa end ....-. 0.. prefIIInt Award . ..... agr.c ...... 

""""....c ... dOOle olIN " .........., heilM;l. "" "e~ 17. 2010. !he T/O,InaI 

rOQUeSlod'e.. sec Intl'lute 10 ~ I n ,..<1_ "'" of bml fOf 'on<I«irIQ Of this I'oW8rcl 

...-.tiI""-"- 15. 2010, _ ....... dUy gr,orudby!he sec InotiIuIe .., ... """",,-_ 

• 



sec _ .. "'" No. V (OG<I2OO!) 

__ ,'s.-. RapUbk ... r ....... 

27 l"e CI_."r • ...---.. ... ~ in !'lit 30 0<1_ 200i R<tqunt lor ~1Ief 

r"- 'A~ f",~. "" 15 o-->boo 2009 $uppIernenUI<y 8rieI on~""'" 

(1M "",\,.;4 " ... u.'Y BfieI") _ ... c"""" • .....,.,,111·' .. during 1he 00" hNoIno 
lhoIft submit ........... in ....,.;t,ng M>d !he l<Jbn>iloiona o! No ...........eI h_ -. 

t'an",,1I)ed tIy me C.....n R~', 

28, ~. \he> C_nt tuComill fIa in 2001 he r..d!too -*y1O build ~hrd.pany 

~ _"'ur'i' for l!'oe e"","tion for nyllrocarDons ~ 1he IoIW ..... 115 (Ring ..... 

Sargazon, YoIgy_ and EMI s..up.t. u) ~ ..., icft he OhOYld hi"" ~en gr.nted 

1ioI ...... II'J' tho R __ $uUo capUI""""'" h ..... -. _ up from <li'Itr..-ol 

I<>\Ircao., wet> .. gr._to ..... ....... loan fadldM fly aIri;o _oton. _ prIvIM 

-"', ~ rc/ T .. ~ Oq 1. fl· :za.31), Tho 1 )(IlIor"1On _~ "" .. _ 

""""",oIuI."" .. _ 111m 10 ptOCtKI f ..... n.< cll'io.l l<>f !he procIl>CIion . lranopoNtlon 

one! ....... In. nydtoco,rt>ont 

ze Ountiglnl or" --.,g, a.imanl' •• ,pert. Mr GuoI ... _, " .. INd, _..-, on tho 

P<QbOI>!itiH of Iincling oil ...., gH in _ four ...... lho "",I of explor.,ion atId 

prar:to..dion _ Iho ......... 01 u.. Claimanf. _td",,1 filjloto, HoI wrlJ'II» ",IIrnon, 
___ on ......... '"'- ._, ... _. ____ ( __ 

para. l!i), 

30, C1e,m/lrll.~ 1/1;11. "' the PMI-2001 porIod, ""lUln hj'\ll'O(llrbon Iico ..... "" 
u.. I~ ..... r..d ~ been ;""utc! tIJ Ree.~"'_ 10 _ eo ........ . 
~s lor !he __ 01 RefQIn _ ~ hed -. iHued 10 Gazprom 

(T""'~ o.y 2, p5) atId tor YalgyD:.al< 10 !1M comflllrt)' Te1h)'l Pel,"""'" lid, (ir!, 

line 24). Cont,1dIetory ,to>t_ we," ~ ~.rdiog 1M !>iW8Iiorr in tM East 

Soupet;>J ..... .... <IitcI •• ed ,... .. .,., ....... I*~ ~1 .. 1. 

31 Tho CI'''''''nf 1<.CJj,_ 11'1" ..- inlom-." ...... n. WH ....- 10 ." order 

Compelling RnpOr\(\enl to ;"0"" to rlim .,,,,,,.No ken"". for thO> rOOt ~ .... , . 

• 



  

sec:.........-.,." y (rlG&J200&) 

_, ............ ~ ....... l\opuIoIccl 1"..-. 

.... 1...rtt./ IIQ\*I tr..l iii .. as .-.tot*! to campow_bon leo" 1M <IMI8QH caused toy 

.. ..., in ilouir"oG !hot lIo.nsoa TIll com,,", " riM _ 10 be <;.OoIOoI,tilod .. ,.. 

diI1..-enoo .. tto. v_ ttoe 1icenI1' wou\cI ...... I\ad ... tt>out tho breacl1 (i.. ~ tho 

1Ieoon .... ~"'" been .. ~ In 20(1) ...... IhI ._ trwy NId In 200II. ~ ,.. 

- .... -...-toy~. 

32 Fe . 1t>e ._ cI "'. Iicen_. a_anI ._ on ttoe '>:pOi! oPn<>n toy '-If 

~ Mr ~ -... IOe cooIab!lcwo on an _ cI fie U:poocMcI 

V.,.,. (EV) of 1110 IQNu to boo IJI1inted. Tt ... EV .................. u ... Nd Pf_ 
Vatue (NPY) .t its p,oNI>iliIy 01 SUCOMS (POSl of . .. iolurtI ..... I .. Nf'V cI lit 

~ 01 I ..... ('*'0 1,00 - POS) Mr ~ ....,... II lour ..... 

_ by lIoI lour ~_ lOCI <*W\o~ ..... <lt1e<_ 01 u.. E",**, V_ 

to.tween I~e two ocene,ioo. 

33 CIaomIIlI IllI$iIieoIIy COl . , I ed __ for !he c .. ·....., cI Iii$ 411:Nige. WCh 

.. ' iii coot metl>od (T"","",*", Oi>y 2. p- 24) 0.- me m ........ v.l"" (T,~~. Oi>y 2, 

p- 24-2'). 10 be ____ In "'" pr ...... c .... c.-' • .,.".,...... . ><PIIooIIr 

(O,Iio" .. " IM\ .......... vM.oo ___ !rom ""' ~V."'" .. . ' , 
(r,,",,,,,,,.pI, DIy 1, _16) No .~em_ ",,1c:t.rI. 1ion _. '-ed . 

• ullo" . " g IS 

'UI Clrt1riIIIrIg lilt> ~ to ...... IW I " ?,""""-~ 10 C8iI'Y """ 
~ _ e.-.:lllonwly .... ... . ... "",,-. _ _ Vl.~' .-.pIo<IOIiM 

"""*' It"d acfivi/IO" for lhe '~pk)rali"" _~ "'9,"d..,...., in lhe lour ~ --
• 



 

SCC __ No Vlo&omX1!1) 

_ .d Ammo< """1IatobII. ROP""'" of ·! IIi .... tMI 

'i TfM/)' .... ~ pPItY _ ___ -.1ts on N ptrJJIJd d /:a.t 

~II<J ..... ... r"., ~ 01 r ~t/,1. /WJp&CIlwI /Qf ~ ~w 

"'_(011, ~'i; 

i. TtN!l (If! fI"""#?{p"" .. "..."..". __ o6OfI_~ (If! no. ~ 01 ~ 

gMI """ ... U>e ReptJl!iic 01 rIi*!JI,,", PfI'SPfIdiYe lor HydtocMfx>n .... "'" ... 
tMI (oil, ga~J; 

"'- Ttaaly (If! poo .. ,." ~ __ 06OfI _ ..... no. ptrJJIJd 01 SM­

g.o:otl -.. ., !he R9{J<JfJIic 01 T.;if<ht"". ~ to< H",*",,8IbotI .... 

"'M'" (oil. gIJS); 

N. TfNIy on poo"" ',,, e>.pIoI_, _ ...... .",.., """*' .... _ propt d V. 
1jI)'>'~'~ """;" m. R~ 01 TIJjJkt .. ,.". ~ to< H~ ,_ 

m~lffilll (oil, II"~J, ' rhis mu", be ~I><I IMI/Iiil ~ trIO<lIM .. of 1M tJ~ 

0I1tNO """'"'" "1<' 1otr:e 01".. Awwd. 

n 2 A~!IHI CI.ooi'I>anI .. , .. """SIIIOty tJ~, .. lhe E"., ~a<I,1U » 
c""""O 10 !he "~I>IIrl " opinion In lhe /II»OIII!I 01 S 27. 7«)'000 /0( IoUot (/Q!JI. 
~a. .tc.1 c......s by 1M _ 01"'" CQf!11*Cf _$I in "'" -. 01 1M 

~ _ ~ /01 !fie ~~.,..,. 01_ -.... 0I1ho_ .... 

sa')' ... -.. -..... ;" lhe penotJ tom Jt#t 2. 2001 to Clctob<ot Xl. 2009 

22,3 ,. ... ....:t<og roo dai_ """""'fIS8/a)' ~ In ,"" R&fIIIW' "8 .......... '" 10 

11M ~'" """""" In /he _ 01 J~ '150.000 for_ (loot proNa. ~I 

~ I>y "'" !nOM 01 ~ """""JI .. 1M doeisoOl' 0I1ho PWMI .­
SpedfIcs//y for 11>. 'iWT>f>IJ/1i <1fIMy of 1110 luuflflCil 0I11>e fIfC<100'Y 8.<_ "'­
con ... to !he period !'tom .Mt 2. 2()()1 It! 00::It>0et 30, 2009 

22.. A ..... '" tJ>e _ ..... '_410,,,.,., """'-lIN.' tJ>e SootpROl> ....... ~~'" 
to !he .tpetl·~ ~ in lloe _ 01 J8r.220,000 1"' .... _ (tmt proItta. OIC.J 
<fum by tho btelfCl> 01 conlfa:t _$I .. "'" d#I<:;Uion alii><!> .-WI _n/. 

S{»r;tIicoIIy for I1MJ wrongIuItkMyd tho ~ d 1M no '""')' e-<dltM" 
_ ;"Ute period kDm.hLy 2. 2001/0 0cI000t XI. 2(I(JIl, 

225 ""-rrJ.>g Uoe cJ~1 """""",NIO<)' d_ " Ya/gyzkal< M'U ~ It! 
Ute uPII'f'I 0fJIf-' in __ 01 S5II,JOO.OOO /0,-_ r- {>'ONs. _J 
UUWd fly !fie -. cI .... i>.u......- .. 1M _, at rhe fI¥WI_ 
~r lot lIIe ...-orogftJ <I<!I.tr cI fIIo ~ oIlhe "'IICfIfUf)' •• _ II' 

<:en ... .. 11,. ptJrictJ /rom July 2, 2001/0 ()o;;toUr 30, 2009 

• 



 

OCC,",tI<I ... , No VIOlS'I2OOIII 

Mohomm""..,._ AI·S ..... ". R._OITIlji<_ 

22.8 OnIomg 'h'" .. ,,,.. , .. ,..,~ th'" "'" /o<Ir _"I' "'" '"" i~WtIfJ .."hill 8 """"hi 
_ 01 fM <u,~ d!he COO""",.nto k>reoI 01 tIli:: A......r; "'" T~ _ ~ 
_ fI-. RHpondenI iI 0I/IIrge<I II> "",,_os.sIe 1M CIoimaIlt lot da ... ~ ..... 
_lor _ /urUIW.bsI ",.,a~ to be CIIIahi<>d by III/J . ' perlslf. M..,._. 

22. 7 S!~ II>fl RNpondOOl If to ".. held ''Il10<''_ /01" futln d~~ l1u'l ... iUI 
41lm Rupot>detIr$"""" .... _ 01-=1 ___ be ~d 1'J'I 

12 8 A-.....g. to"", ClIJime<lI 1M 00$1. 0111 ... IWrM/ofI ir> ,,..,, """"Y. lI><JIudirlg 
me CillimSfln OWI"II<i9a1/l1f1t 9l>() ~.petI,.s. Il1O ,... 01 'he a . perI. lhe IH, _ 
... _ fot 1M AltN/I. TIiI>t.neI ..,d me ....... 01 rho AtbhtJIIl)flIns/'WI 01 me 
~~OIc:. ..... u . 

22 ~ A"'an1i">g to ,n. 0.0'"'''' ~ tIro,.$I" file """""" oi l 2~.OIO. QQQ /0( 

1M pt)nOd 01 Jdy 2. 2001 /Ct" lINt <hIO 01_/_ 0cJ0b0t.- XI. :lOOt 10.. 01 
"'" EJptN1 ReIu1J. ca/aMlec/ by lflii oarpom as ~ ".,. pW IVt­
r8!e.' 

38 ,..._"' tho a-.quem ..... lIefl _ ........ """ ir> ru ~·a ..... ~ 

"" CIunant . .. jIy_"",,""""'_ ~ Iot.-

L Inlsoduct ion 

1. B ....... of Proof 

37 AI ir> ,INt r;,... pi-. of lhIo arbitration, ". ......,ipoII cIoIPicUry __ by tt. 
T_!"IaS _ to IN: f __ ... _ in IUOPotI of CIMo...raleg.ll 

pooJIion • . The Tribut'la! I"IaS _ted on . IIUt!'ItIoOr of _ ...... <luting ... __ 

' hal Re.pond.,,!". """"awe."""" ir> !hio artitr.tion dOli no! ... lie .. C!""""'! kom 

"'" _.., c:JIl'ooO"Ig "'" f-.al lillegaliono. 

38. ~. S/:ction 25 of !he s-c\ian AtbiIration Act, tM Pa~iH A.e to ouppIy 1M 

evic\e..,. to oupporI !/leO" c_. ....- 2&(1) of tINt sec RlAet 1>1_ ~ !I>o 

.. 



 sec Atb,trotio11 No, v (060I20081 

Moh. mmad AtmIar Aj._1001 ._ Repubhc of Tojio;oton 

~hl to be given Ie 1M .""."". thaA be 1", l/"Ie or Wol !riDooa I te determine. V!Ih;!e 

Swedit-h law doe. not CQJl\oo" a ny ",.cific Ol'MOtY pre"'oicno de<l ling witn 1M 

. I_;or, of tM """'.., cI procI (a ltncug h ~ might. exoopClcnally and no! of relevance 

M re. s6P<Jlate a "" ."",,1 of t ... ~u""'" of proof), '" any ruM concemng tM otandard 

of proof required. it io 5IO'*""Y considered lila( a party who talMo • d . ... _a Ie 

prove 1M C>-cumstanees.mien f""" ;tlleg.1 .nd l00t uol beals , 

39_ TM TrI~unal recognl_ tnal, In inveBlrnent tre.t'! en .... troe bena..oour of tM 

reSPO<Ident Stale sorne!;mes may IN~. rt d~;cu~ for tM Claim ... to IIOIabIioh the 

P"""'" a!1»Ufll 01 damages suffe red This being •• id. _ con.ieler that the f_ng 

standard should nonetheless 'I>I>Y. While, on the one hanel. lOUIl terlainly ,""COld not 

be reqLlired .. ""'Of Ie a ...... """'ag" ~ 11>8 • • istence of damage-s has !>e'en 

•• tot>I"""" on tM othe r han<!. the "ose1IOtn<'!<"I! 0' da mages cannot be t>a .. d on 

conJ"Clure '" . peculat;'n_ A pe' 01Jaoi"" f. Clua l b .. is lor tho ....... m.nt m .... t be 

. hown 

~O_ In lh" Tri bun. r. Yiotw, ~ i. appropriate to ... n by recoiling tile legol principl ... _ 

g<Wem~. a na!yo i • . Thj. dispLJ\e hal been brought by Claima nt on the b ..... 01 A<\icIe 

26 of the Energy Cnoner T""'I, ("ECn Mide 26 (G) ECT pr_. thai on 

. ,bltrotior1 ubJnal lh all 

·oocide /he issues .. dispMfJ In 8COOIdanc6 will> til13 Tr&a/y IW1 ~~. 

and ~$ 01 irlWn;I/ioIW ,,",_ • 

~ 1. T"" ECT give. little guidance on the is ..... of damages and Olher form. 01 "'Iie!_ ft 

doe. not expl~ly prnaibe the consequence_ cI • breao;h of ~. provision._ Mk;Ie 26 

181 ECT. how",,"r, IndlCat ... that monetary Mm"ll'" 800 other form. 01 romediM can 

be granted by a tribunal. It prI>'Ii<Ieo as follows: 

._ .Art &wlln1 01 lYMrelion ~ & m""""", 01 ~ wb-n&OOtlai _mmerrI Of 

a~thomy of II><! di$WIing C""/r~ P9f(y _ ptO'<iOO thai 'M Contracting p&ffy 

m&y P'lY mort&t8<)" a"m8g&' 'n lieu oI ""y OIhcr remcay grant",L 

" 



 SCC Arb.tratoo No. V [060I120081 

_ .... """"Of N-BoNoui •. Rop","", 0/ Tajik;o",. 

42 TM Toiwnol "" .... ide" th at the applicablo rulH and poinciplo. 0/ "'tematKlnoi 1_ 

eonceming da mages .... well ,efIe<t_d In t"" Draft Artiae. on the ·R._;biIit~ 0/ 

Stat .. for Inlemal"",a ny Wrn"llful Acto: Pf8PO",d In 2001 by Ill_ InlomMionai l ow 

Comm'''ion of the Uf1iIed Nation • . (the ' llC Anlclo.') Mhougi1 wilh<>ut biroing 

Iogol force. the ILC Art;cle •• ,e widely ... ....,.. aa ttle moot outho,ita\i\ltl Slolement of 

the law in thlo .rea that e xi . ", taoday. 

43. Tile IlC Mid&s pertinenl in thil case are Mielea 29, 3 1, 34, 35 and 36. They","" •• 

ft>iIo-.s; 

TM legal conseq"""""" of M ;"rcmtJI"",a/ wrongful <0<:1 omOtN u.;" 1><111 <b 
_ 9ff"CIlf>6 conlirnKKI duty of r~e rw;pongj/J/e SflJW 10 pm/om! IIIf> otJ/Jg8' 
Noll breoct>ed. 

L The " .. ponoible S lot" is unde, an obligation (0 make fu l ~ I>l" ation for lite 
Injul)' u ulWXl by ,tie """mationany wrongful a ct. 

2. Injuo)o 1ncII.!d., .ny damage. _lI>e, m. "";. or mor., c .used b}' (he Inlo<­
nationaly wrong\l.Jl 0C1 of. SU'l&, 

Ful 'es>a,allon for the Injuoy "" .... ed bV 1he or"Iternatioroaily ""'ng1u1 act sha l 
tak8 tho form 0/ r"'IiMion, competls.a(ion and u ti,laction, ellI>er . ngly or In 
combination. In accord.""" with tho prolli oionl 0/ lhis eI">aQO: ..... 

A Slate , ... ponoibie lor an Internation.-y ,""ot"l\lful act is unde' an obligation 
to tno .... ",sliluhon. 1I1at 10, to ",·e".tIIIs~ the situation wIIi'*' . xi$l"" before 
tM wrongful act was C<ltnmined, PfO'Ii<Ied ond 10 the e>le nl tMI ",.liIution 

{a j I. ,.,. maWriaily impossible; 
(t» ao... not .... _ . oo,o..n oUi of ~I p<oporl;on 10 I". t>er>e!it <Ie .... _ 
ing!rom resliIlItion inslead 01 compenUliC<1 



 sec .... t>iIr. ton No Y (1l64I2ODt) 

_ ••• ...,......,.._,""". RoopuoIIt"'T~ 

MocJol 36 
C<ompem.o/iotr 

1. Tho Stae .. lID' ..... (or an imarnallOlll., ~ ad ....... an oIliga. 
lion It> ~. f...- "'" <10",,,,,1 """"'" -.rry, inso!", .. IU"," dlrMgO 
• no! m_ goo<! by rflIitLllior1. 

2. Tho ............... Mion .... .,.,..' an, ~ .. __ d.........,. inckIdiroIiJ 
IoMdpdU o.ot.r .. ~ .~. 

44 T"'" T~'" woll ....,ary .. Cllman'" ~t' f<or ,oIie! on the _ '" theM 

~ •. lnoof ..... 1 C~"" in hil oubnIi • ...,ns h;ts rritd on awarao .,-,a ~ 
or _\rib ....... Of _ .. _ P"1 _____ .... ... "'" "'-* 0'fIIII"'. 
_ T_ooI '- _ .... '" InIo 000 ___ 10< iIo~ .. ~ ItIIo T_ 
aoe. not oonoiOe< .""" _.-do 01 .......",. I. tIinoSio\g ~ 1Ioe, may 

n""_~ .. oller I'Holplvt guidan<:/: 

45. In hi. R~uest fer R~.ot! . ,he Ci","' trot uk. t"'" Tr\b<.o1a1 10 or<leo" l pecjlle 

"'rlorm ..... 

10 /ssw ... cvswy e.><IuSiwu 1i::wIosc, 'ro CIW7)' orA """'Y _ ....... d .... , 

gtK1/OgIcM e,p/Of8IiIJII, ."" ,""WraI re"""""" ~KpIOJr"'iM _3 '"'" M;lid~.- /or 

/". etpkxdfM ......... ~..,..., jn 1111> four~. .. -

006 ~ ;0 a........r. pc>IOIoOn !Not -1Il0'0 <lO'dott -"" ~ .-tn:.JI'~ /0 Jt#y 2. 2001 __ 

_ vord OIly 01 ",. Ii;<>n.<e" givf<I _"8/}' 10 C/40irwI/" tir,1Ita · (Request lor 

~I, p $). 

47 The T_ """" __ opeafic ~ Is • "em ,itt, _<Iy in 

Ofller,....,.,.. ..... _ An We.-- \rtIunaI has 1he _ to gran, ~ 

","or",aroc. 

48. Tho E'*V'\' CtIarter T,..qo _ ..... .,...-Jude II-. _, The 0CIIIg""""" 01 

Co:rirM;lina P ort..,.....- 11M _ diu .. 01 -'rIidiI 10 (II Eel tQ -_. OIly 

obIV8rior15 Cfl/eFe d ;.,w ",,,li .. the po .. IbiIj" I", a l'iWnol in ca .. of breKh 10 OIde, 

" 



 sec __ No. V 106-</;/00II) 

"""",mmad Ammo< NoB_ol v Rel>\JbloC 01 T...., .. " 

\NIt Convact;"g P~rty to compty wrth Its Obl;gabOo'Ol , Moreover, ~ ;0 • 9"ner;oUy 

recognizod internat_ I .... principle th.(. wiler. (I .. bnwIch is 01 a " OI1(inuir!g 

ehafJC(&f, • Contracti", Party ha. a 00fIt1....,;ng eM, to ~orm troe obIi9ation 

_aChed See Article 29 01 tI>e ILC A_ p ..... graph ~3. """'" 

49, Art;Qo 2tl(B) ECT, by mipullting th a( an arbitra l _Old ' Oal provide lhoJt • Con\fJC(ir>g 

Pa rty may pay mor>eIa<;I dam_ ' in heu of My oJ""" "'''*''' /YMted.' implicitly 

ft>CO\I""'" troe po-. of a 1ribuI\II11O glWlt no.......,OflO!OI)' relief. This being ... id. ~ is 

also notewor\l1y Ihat troe ECl provision ~ I>;l\ pUr'JXlrt to ccmpf!i Iho Con~acting 

" any 10 rnple<neOl such nM-monetary relief. 0;,..,. it reQUIre. U>e iI ... ard to proWle In 

such case fOf te.. option OT damage. In lieu !hereof. This preaupposea thol Claimant 

ha. proved thl! amount of ouch an all<o'~"" damage Plymen!, 

50. Possible pr<>tIIems IX eoforeement do not In a nd of itself m.~e .pec~i< perform....,. 

an impermiulbie remody A$ Ihe ICS IO lribunol In the e .. " 01 Micul • • Romania 

pointed ocol. me two CO<>Cep($ of remodje> a nd enforcement ,.,.., d;Stlr><t. L Clal"'ant 

U>erelore .... a right to formulate ~ r,.qUO!"$( lor .- In whichever manner he 

ctI00sel. 

~ , However, " """,al"o lor tI>e Tribunal to """oide' ...... tner tn. remedy oocoght. """" ~ 

p"m'Ii .. ltIIe iI1 pr;nelpole, is In fact malllriony pM""'" ..-.cH>. ItlO p.~IGu"r 

cirt:um .... nce. belO,. it. 

52 The ILC Arti elet contomplote ", .. iluli"" •• Iho PI;,.,opal re",~ for ;"'tomationaly 

WI'<lngfui cor>cIuct See Miele 35 of the IlC Articles , _ ,aph 4 3, ~ • . Where 

damage ~ " O! made \IOOd by way of re$liMio!"l , then lIIe IlC A~ideo """'sage 
me>ne1llry compensation to( the damage ~~own 10 tie ",used oy tM, m locondLOC!. See 

Micio 36 of the ILC ArtIc1es . paragrapn ~3, 1JU{Jla, TlIe goal of relMUItOn 1$ to re.l<>re 
l!Ie ~or 10 flis pooition I)efQre !he wrongful condLOC!, In the p"110fl1 ""OC, UlI: 

IOI"Ongf\ll oontad ooc..-red on or b&tore July 2, 2001 and r .. t ; I"~on -..kl entail 

obliging the St.", to perform tn. eornrat\uai ~ion Miict1 rt .hOuld have per1<>rmed 

at tha t l ime. i,e 10 i .. ue re troa",;"'ety to that date exelulive licen_ in In. fo ... 

, POta. 1$8, _ and <l/Ilfm v "-'am_, ICSID C ... No. AFtBI05I2!l. [)eci""" on JI..-is~dion and Ad­
rI'Ii!.1I>iIity Of 2'.Sep!!m~ .. rooe [Ale""r><Irov. E" i<1m.,.,. L<'Vl'), 

" 



 sec .... bilrallOl'l No. V (0IW20081 

MOh;lmmO<l ~ ,\j.Sa~"".'" R.~tllic 01 Tojilamo 

geogra pl\ic .. rea. covered by the 100ur -"Ilra.em" nlO _eO to in parog' ..,.. 35. ""Pt>I. 

Tt>. remedy. hows"." , II>ouid rio! be grlo"ll6d wrwe III implementation io m.t..noll)' 

Onpo .. iIllo , See Article 35("'1 a nd (bl olthe Il C Mid". H.""" ea ... tho tLC Article, 

woukl .. nYi.~ .. . cIoOn for a.mag" a. the a.a~.bIe . I!emati" • . 

53. eou"".1 ~a. a rgued in the ptesen1 case that opecific perio""once in tn. lann of 

compulsory issuanOli 01 •• e losive IlcetlSt'ls for In. Iou- ., .... oIIoYkI De Q,ant8d TP\e 

Trit)yoai h~S eon,iclered th. foI lowing ",revant !aaors 

~, Nine yaars ""'" e lapsed .inee CIII"". nl has left Tajikistan. Ou rjr,g that per;od 

Claima nt "as nacI no~. in the oouOIJ)'. rlQf hn ~ been showT1 tha t Clolmont 

engaged in Upior»!;"n and developme nl adMIie. in the oi l .nd ga l sector oIoewhe,e 

Cll imo nl hn had "" working r .. lationohip _ Taj;k!stan and Inde-ed na, had diffiru~y 

""..., O'btainmQ \tit • • to .... it tn. COUnlry, 

55 A vet)' oim i Ot situabO'n "'0$ prose'lt in the 1966 LETCQ •. Liberio ICSID .-bit"'~on , 

In lhat ease, the Sllle t>ad withd'~ """ ..... oonce.oions..tlicl1 had been I1""nted 10 

LETCQ, T/'I6lrillo.>nal ~ 11>81. lakin!! into.coount the fact that lE:TCQ'. a<:IMties 

in UDe .... _ ... terminI "'" """" lIIan two years pnwiouoJy I na lII. 1 Ube",,', fai lure to 

partici!>ale in 111" . rIliIrllion made it dOUWuI tt\;llin. govemmOHtt ~ c oope ... ", in 

,ecommoncirtg the con",,"""'. ' only "'paralic<! in !~ flYm 01 money damag<>3 ,.;, be 

!iOOquale:' 

56 During the past nine year period , """"riling to Cla imant', own _nee, thin:! partiel 

ha ... become act .... in tn.. foo.I ~raPl>lc . ,..3$ wrwe CI. im3n111ad been prornisood 

.. >.eIu.ive l cense-s, n ere is no evi<leooe that tt>eir rig h!5 were obtai""" Ikough ~ 

Tanh coro;tuct 0" 1IIeir part Qaimanf . e xpert. Mr. Gusta""", . testi'le<l tr.at 1tlI 

Re ngan, Sarga<on .nd EI SI Sou[>OlaU or", ,..re o«upoed Dr G.z prom, Ind that 

tl>o Y.lgj'Zlo..~ area "'u ocaJpie<l by Tethys P<ttroIe ...... 

57 The Claimant po-es.ented """,_at oontra<lido<y po.~io ...... .-.gard. the E .. I 

SoupetI U 8rNo On ttle !;"'I day 0( tho ho~ring., cr_m', oo"noel . toted Ihat 

, ~.,a. ~, l _ E •• tem Tm".. COO')XM'otIoo l!.Ef COI> GovemmeN 01 Republic of liberia. ':SID 
c .... No. ARBI&3r.l, ' .... 1 ... _ at Ma'G" , _ , 



 

sec Arootro"'" No V lotw.!OO'l) 

t.I"",..." ... """'"' AJ·BohiouI • . R.",bIIo oIl"l.;mn 

.op&fQ/OffJ _side 01 Mr. AJ.BlJll/ou/'3 control -.. in fae! occupy &vety I~ ~'" 

in~" Ihi3 oW¥«." (Tr"".cn,or. DIIr I. p 5) 

58. Cour1sel IL.O:the, stated in le.pon •• to ~ que.I;Ofl from the Tribunal ... to w~her lroe", 

were op«lIton a lreed1 "O"o.IfIg If' the 10 ... areu: We submi/led l)<hJbil1 mal_ 

consI~""n! pM. 0( "'*'31 our e~pM amt/yzed, and our e<pe<i wiIIl&W/y 10 lhi! f&d '''''1 

"""rt "" w .... look"", 81 the ~ MU/J6on 011"" ~, "" kJenltlied 1h~11i><J.., _nt compo";'s, Gazprorn, Tolly.. M"'MS ~oo E.-gy P_s ;\U$Iri&, _ 

{SlWKf/ " bot/l 111M pOOIic leJXJlfIf>g 800 1ItIltM docwmonts IMI "'-r """"' opM3Iing 

;, I""~ spocihc amas .• 

(TWlsaipi Day / , f1P.17·2f!j 

59. When allkod b1 CIo;manf. CO,""",'" wt>etMl <He, the past 8-9 )lear perio<l """', 

componie. _re -""""<4>1""9 1M specific ..rea, /haL .the fO<Ir 1ic<H>"$ .... "'_ 

wi;h: Mr, Gu .. ~.aon, Cla;ma nf. expert. repliood: · Ye .. a. "" ~>8mp1&. G&zprom 

w_lca6y ""'" .., dvMg ,'''' time -">d you metII~d, I _.& "'lifting ;" 20QJ 

. "" 2QO.I, and BCWa/fy sf1Ct1rl>d Iioenses ana ~m""'$ with /he go ... mmtIIII I<x 

"""',"""nl., ;" on .. G.zprom press ,.,......~, 90 m.l/hOy hlki p#<Jdged S~ miI/ioIt 01 

irNestmcnt, ' '''' two _s a;ng 11M RtmlJan M>d ,he Sou!>Olav.· 

(Tra"""", Dor I, pp. 98-99) 

60 On Ihe .eco<Id day 01 tho h""ringo. c.,u"," '~~I Q",,' flod hOt pot~lon from tho 

pri.,.. day, al.~og lt1at "E03/ Soupe/~u, .... .... hurd alto, 1M 8>pM restrnooy, is likely 

no/ occupied by e parlicullJI~, lihink 1M E8", Soop#JI&u ,,~ ., ~ ,I><> 

least. h'kely 011"" _as Ih.ll., if .... rIHJfIIer the coonIty, .... 'IdI1~ leas/lile problam 

01 ~ company ~inllthti'" !!IffJ8dy Ihal "'" /la ve to ~ WIth." (Tr.n",,*,' Ddy 2, p. 6) 

51. __ • I~_ wllh tne CI."n.n" • .om....tl.t COflIradict<>r)' poeiIlons , tne T,ibur\al is 

compelled to find that tM evidence doe. not l uffiOIenUy ..... t)Iie,h !he ..... "'bilot1 0/ 

E .. t Soupe1au to j ..... ;fy <>r<Iering I"" ;uuartCe or a n exduoi.e license I<l CI .... ant, 

62, Claimant" 0"""",1 h;moeH recognized lhal .... !oroemen! 01 'p"cific perform.,oe ......s 

ike/"; to eneounter coolliol109 d o,m. wtlere itlo-.l ""rtie . wer_ OCOJpying lhe areas. 

lie .",1"" 91 1M """.ring that -.. """ ... 1il8 _ 1/1<>1 """ ,.... 8w()((JM lIljundiwl _fin 

t"" form of ""man" to i •• "" iICtIn~., it i. vety likely that whim .... go to II)' 10 M"""'" 

" 



 sec ............ .., Y CO&U»JeI 
....,. ......... ___ • ~",r ....... 

'100M __ "*" .... be P«lI* 0CCI.fII""Ii' '100M -..... _ !My .... ~ 

"""""*Y diII'icuo\' ro get,- ( T~ o.y I, (). 211 

83 For loll 01 tn .. reason. 1\iOt .... ~. M Is '''' Tnbunor. """""" thai \". cOmomst ....... 

".,. pre",,' ... nde. ~ ""'~.I '1 Impotllible I<> Imp.men! a .emecly 01 .PKi!"= 
pet/<!tmarooo. c."'anfl raq""" for rttil ",Del is _or .. detoIed , 

04 C ......... _'OI~e<:I • (;1_ 101 ~.-., daMlloQHo M tile '*'Ior II>t _, 

in '" ~ or !he ........... 111 ~ "'" !Nt 1Ir:e_ ~ ioaued _, • ........., 
'- • ocrosidor.tl!y "-__ IhIon "'" ....., ___ in 20111_ 

I . Stand .... 10< .-.sMiling Compenllllioft 

85 MI<M 36 (\) 01 lhe Il C Artie ... con!ifml ,hal componucion Is """ .,.011< .. <10m.,.., 

...... .., ~ the wrongful .ct COl 1M $1.1,. !'oM "'" _ modi good ~ -1 '" ... "~"'Ion , 

Suo~ tonIpensatioo <Xl .. ,. ""1 1In..,.,.lly u ..... ~ dlm~ ... and 10. , ",<01'01, W .. -..., 

118. TN CIaimonI ~ eoo.opej. S ". "'" lor to. __ or IN --. -. _ 

_ -. _ . bill leo< IN doth ... ... in ..- _ two IIypOII\eIicooI ~ 

'N ._ in 21101. I\ood _. -. no InKtl. ; • . RMpao"'~ "-I is...., .... ,"*-, 

in 2001. _tho ..... ., 200II .. _ rho _ or._ by his .-, .... 1 ... 

Gus!-. n. ~ ..,.., no! _ been ~. 0<"'" by 'estCUtion. even ~ to. 

TI'b.IN1 """ __ IN do"" to< SIlItOfie pOo01or_ 

01 . Tho Energy Glwln ... 1",..., d_ no! ",cMcIit tne TriIluMl with ""'1 goeo.nce IS to (tie 

,_ ... or compenN\io<1 10 be.ppIied IOOlCOfl! iI enos or expropriolioo , _ IIIe 

Tribu",,1 in the Pani,1 "' .. "d 1>o,""IIf>Ij,he<t "'" ro • • ilt in lhe "' .... "' .. M). 

&e , TIle 1_1 conoidert;. ho ....... lit .. K _ ..... __ or to. .a<Iou • 

• __ ","",:;>lcgle' ooppIIoed In 01 .... atM' by _ trlb"".I. migrIt be 

" .. _ in !his case. Tho a..o... .. nil ........ I • ....., ~,. no. Cltimont 

'-.- ~ ._ booed M to. 110""""" in to. v· ... d IN Iiconso-s in to. 

" 



 

sec ~""" No. V (~) 

... """""""" Ammo< AJ·B_ v. Reput>Oc 0/ T*"",1On 

two ~w<>t""'i<:a l """"ano. atated above. Tho Tri"""a l ~. tIIll • oal_ 

approodl has been IWlOKI by • cons;o",at>le number of in_men! 1riI>J",," lor 

~1 t>r.".:I"", other Ihon ."",0",11\00. Tho Claimanl's a.pen ... nes •. Mr 

Gu.ta •• on, explicitly exclu<led .n a ..... monl 0/ damages 0/ Ihe basis 01 !he 

amount. "",-.ted (I .... -b.oed app«>.aCl1) as ina_i.", on !he _ of tile po-eoOf1t 

ca ... ( TrMSCr¥>/. ~y I , page!t6). 

2. MeU.odology lor C~lcula~ng Com"..,bllon 

69 1M .01"" of e" e • • et u n be ....... ed with different me1hodolog;OS. Clalm..,h 

upert witnes. uMod!he Di.counted Cash Flow _ Method ('DCF-method') to a .. ""s 

!he ' Expect.-d Val",,' of lho I I~no .. & " lho two ~y!)Otnelica l oeo-n.rio. The DCF, 

metl'lO<l is a forwaM_lOQking projection ulculating the ~_ value of future caoh 

flows to be (lenerateo from • proiect. A. the World Sank ...-pains, OCf-llal"" 

·m...",8 me ",,,,fj ,ereipls ,eaii_8Iy 8,p<><;re<i from rll9 9nierJ)liM" """" 
IuIUte year 0I ~. eco<>cmic liifJ 8S reasooably f'«JiecI"" m.¥!uS"'1II years 
QxwdfJd "".~ &Xp""""",,", 8~'" diMowIItt>a this ""t c~sh flow for~""" 
Y"tII by ~ fttelo£ which r-eiled:s t~ lime ,,~1oJ<> 0/ """"'y, &x(>flCleo inflMion, 
and II>e ri~k HS3OCittttK1 with """" c_'" now...,,,,,, IWIIisti<; """""st~s. ~ 

10. _ c.rtain requ;",menl. a re mel, ~ is e n acoep(ed metMd 0/ • .,essing the 

""rue 01 an asoel. It need. to ~ pointed OIIIt'"t "'" OCF-method <10M not ",,""'lal. 

1001 lUlU'" pro/Its Lost Pro(rtl Is conceptUally ddlerent from II_ v_ of MUte ",,01>--
11 As a ~e~ rule ass ... need '0 Qua lity a. 9 going ~..,., hove 0 proven Irock 

record of profrt.bility in order 10 ~ v .. ...ed In a<>coMa"", "';1I'I \he DCF·m_ The 

Woo1d Bani< defines a -go;"9 """""'m' a . loIIows 

'. a "QoitIg COI>C<Im' """,n. M ttnI~rprfse CO<l';S/ng of income-prodex;ing 

<OS$t>/$ whH;/l h.& _" .. OIlM.t!.on /or A 3_nI period of time to f}enor­

alo Ihe ""19 requir<Kf lor I"" calcuJdta> of futURJ income and "",jell couI<I 
~"" I>oon 'WJ<Jded wilh reasooa/lle OOrlai'1ty, if ffN> lal<irlg h8(l noI 00-

, WorIO e""k ~ ..... 0" the i ' O""""t '" "or. 0Qa ,ov • • ..-, 1992. S o<. IV 6, "","lablo at 
hlllrllil,u"" uvic. ClllOIIJI:' ,""'!rnentm trum..,,, -"Im 

.. 



 

SCC_ .... V(06oll2OO1) _,., ........... ,111-_. ~...-oIT"" .... 
_. to """' ...... ~ !.gil"""'. in<:ome ov..- lhe _ 01 t • ..:0-

""""" life in I1>Il ~_$1 ertum.,a~ /cIIOWtnf} m. 1tJ<ng by lINt SIal .. .. 

12- TheT __ ,.. . .. _.,..... __ .. uty~_~!he 

"I'fI'i<M"" 01 !he DCF ___ !he I"'cted hood ..... __ 1tJ""''''' _ in • 

"""e pa.nnlt1g .. ago' .. h ... o~.c! for lei. lIIan IWO yeatS ' 

73 The low Agr-.... ..... ~.- 10 _ o.m ........ _ to _ "* , •• 
d<> ..... ..- IN .......,..., 10< allolng GOt .... ". n.. Ronpo,,'e,~ h.c! "......" 10 ".. 
Clam"", ,he __ I _wy for u.ting oxploro"'" _ ca.wn ..... I'tad_ 
neithe r _.porMion """ ~11on, No oil '" ~ •• " •• botIn Pf'<J<I\>OId ......... fwnd by 

C"im,nt, and "" irteome"" beoon derived hom ... , of tho four __ on, In facI._. 
as !he Tr\tIo.oIM " _ . ....... ".. c, ... ;h,""", olIN Au __ et.orn.. '- .... 
pullUlOd ." .CIiYiIios in II-. kIUI .,..,;.a .",on. Tho caIt:lAotioh 01 __ " ......... 

entirel)o ~ .,..,." wi!,.,.. 1111 PnI ....", of PfQItM*1 

H _, II-. T~bun" ~ that under "ceJlliontll CIrQ,.o'IlllilrlCeS • DCf· an..,." miQhI be opptupIIIM __ !he ..... wn.nt project .. __ had .... _ 

--. TNt Tnb.noI flCalil ,he <oooNIiKOtIiot>o 01 \he ..- In ".. I'ivoncIi 

(~l_ 

·8_ 3. ~ _ In lhe fli/JiInaI' ........ I". Iik_ of io:tl ptdts _ b<J """,­

c>.nriy e.,_ by 0_. in _ fa /:Ie t1t8 b.901t 01 ~ 
~ The T __ tI' , ~ .. Ilia/. in ... ~ caw. ' 
_ n,;gN be _ to e.ullah IN Iitoelittood 01 WI ptffh """" .... 

(ifrrtcetl..ny ...... till! aoHra 01 . ~goWIQ 00t_" . Forez_ 
,. •• c/8O'INnI m/gl" /:Ie abIot 10 NI_'" deat1y 111", til> ...... !metlt • ...,. 
u " """""'""'. _ h . ... been p<tJIA_ bv ~ ~ .... 

"""'"' 01 it> ~ and ~ ftI«Id 01 proI~«>Mv 01..".,. ......... • (Ot 
_~n..s __ .. _""""",",_ . 

• WotId IIfInlo. Go,J'lehn .. "" the Tt •• ~met1t 01 Fcnogn Direct r""ommont, 560, IV B. 

, PSEG and -. ~ T_r. ICStO C_ ~ AA6/02f5,"'_ 01 '9 .IIInu." :1OO7(Vleuna. F"" .... !(au/. --'$M.og r __ .... · ... _,T...-$. ..... ...--_SIMoo,>CS.()C-No 
AA8(AF)IOOIZ, _ 01 N IMy ZOOl (_ fW2II. _I-

" 



 

" 

sec "''*-' ..... y (I)&OnOOt) 
_ ... . ................ Al-8at.\oO,oI. "_"'1..-,-

-1/.3.10 ,0\ _rt _ ~_ feIy on. _ of ~ f)IOIif-

I1iJiIifr _vi" .. 10 ,.,._ • !/IoroUghI)' prepat«J _ 0/ I. lor 01"",") 

SoKlOOJ""J. "-SlId onlir$ll>/Md • • poorie<>c<o I~s own or thM of qulllilitd,._ 

""".) Of" oorpouu ,~ • ..ttich .51aIJlM 00 In. Olllfll«l of '1>9 proOIJbiIi. 
'",s l would 1> . ... ~ piON. ~"'" 1M conce.""" .. Q"''''io<l "' /fIf 
,_ OIt""~n&kI~, Ollterll>4n 1_ 01 rrw..ty~. -' 

75. The Tribun .. """,kIt<I. II\iOIIhe .ppIicriotI MIg/'oIIloe jUltifiod, mer • . __ I"" 

ex;:oIOIMQ1 01 ~_ .. It illllll. lhlt<letermonalion "'Ihe ruIQ(:;Mh/lowtom 

lie ~ at h)'dn>cart>on reoerves IIHd nc:c def*I'I on ~ past _ at 
~. Ttwe ... numerous ~ ~ __ !hi -. .rid 

..-_ -'8 lor IuIure cal> !low pcqo<:IIor'OI _ t.. ... _ 10 _ • 

DCF~. 

7e. _'. no hy<lrot.o'_ "" .. ~I _n found in !he /011( __ . The tour 
1IQre.nw.t. (EJo!liI>i!o CL ._7) P'~" !hol tho • • pIoration _ .. .as 10 t.. r .... "* toy 

the Claimanl on -R;Sk CondItlonr (Article 2 of e..a. 01 Ihe Au .... .......,.). W lho 

exploration _ . ouoon,fI.oI , the Clooornani would ho ... r>ad 10 ~ ~ 0liI_1W>r/ 01 

~~ Mur _ '*'1_ 01 <:CW!Mn.CfIoo 01 /he ~"'11 £~ _ 

~. I" /fie =->.wmptioo or ~ pI«:f/ (hticIo 3 01 the ~ntI). Nt" 
_ ",",-dI 01 th. _. "'_ I>'f ..... CIaomont. a Joint 11 __ to III 

..... ted with ... ~ IC ......... ) I ~ IRMI'OfOden!) prolil ~ 

11 Thoo 1_1hut """'_110M ......... Iou< ~ 10 ___ • cal> flow __ III 

aX\l6Cllld, IiI\anci-og 01 the upi .......... lind .. ~Ibono. lirlancing the . .. tIdi .... 
_ the sale. To <1001",,-~ rn. DCF ....... 1ood COlOn DI ~ 10 ..... IhI 

. .... 01 the icentea, lhe IoIowIng QIAIdonI _ 10 be .... aIysed 

(I) Wi'S CI.imant.bIII 10 Iin.ncalha • • pIoIltIion lor r>y(Irocaobono? 

(2) Would lroe upi ... ation have -.. ."".,.,.Iui, i. •. CI ..... nt _ oN & gu 

'''''0'''''0 whi<:lo could t.. • • ~ 

, Co ............. "".. ; .. SA __ ~ seA.. _.......-.........,.ICSIO 
C- No ARMIJ/), ~ ........ 20.1'\091. 2001 (Rooo1ty. KIoAI' ... . I'dob . __ ~ 

• 



sec Nt>100t'" No, "1001120061 

_rnrro.d AIrwn ... "'_Bohlcul • . R.""""" '" Toji<istan 

(3) Would CI~""~nt n •• e bee~ .bIe to fin.""" and perfo<m the exploitation of ony 

hydrOCartx>rl reserves found? 

,.) Wool<!. ha ... been po.sible to sell."Y hydIOCarbOM prc.luced? 

78. In anofyzing theS" que.tiono, tho Tril;<Jnal nt'E'd. to h;We regard thOl, at "0"" otep, ~ 

mUlt ~ """" likely tnan,.". \hOI Claimant 00<JId "."a P'OC""cle<l \0 me n."'t step, " 

OCF~.lcUation c.nn~ ~ baoed on mere Operuilltioo 

III was !he Cla imant able to tlnan Cl! lhe ,I,"'",.t;on for oil & g . i7 

79 The Claimant rever comeoded \hOI he had I'Iis own hnancl, 1 means to m at>Cll1he 

eXl'kntioo in tile four areas, His cour>Sel sutlmdle<f II\al Claimant had been in con""'" 
...;th finaodr1g in.liMIon. ond would ","e been _ to acQ ..... gram. arld/", 10 .... 

fa<:l l~ ; .. fo, the "pI~lOn I,,,e Trl1fl3CripJ, Day 2, p. 26-29) 

80 TM e .. 'iG'".oe .ubmitt<>l1 is ocara!, though. E ...... tially ~ CO<16i ... <A """"In letter. and 

e"mailt .ulxnitted by Clalm""t ohortfy before 1he orof heam g .. part 01 the mof"'; ... 

on whicfl the Qaimanf • • • pen would rely Tn. Ttb.>n., No. """,.i<Ie",d in particular 

the foflowing doo:o.Iments on which emph •• is ..... Iofcf during oral hearing 

• A lefter <A ,otCommendation tor the Claimant, issued by tho V-...,.... .,....",h <A 

C,edit Lyonnola, datea 23 M.,ch 1996; 

• No ur"OIed """"pI 01 &II "mail wrine<t by "' •. C.,.;c, I" .... t_'" Office< in tho 

oil, gas &. ehemieal de_ of tho l "Iema~""al Fina""" Corporation IIFC), 

t~ tho CIao""'ont. ..... Cosi<: ref",. to. 'briefing".t>out tn. CI~Iman1'. plln. in 

Totjik:istan, She states In91 the Cill monu oa ... iopment pio n"""""", to be it . 

plannng .toge, ar'lCf describes how Ihe IFC ut><lertal;"" a <I ... dillgero:::e 01 

project. to decide about a poss;b!e financing_ She 8Ske<l me CII 'ITIIDl to 

stJtimif " n "independent O$$essmeOl <A tl'le fteldS' ~.ecl rese,....,.": 

A !etlel <A """""mer'lCfa~on for Clotimam'. oom~any, Vlvalo, from the 

ambas.o<:Ior of Malaysia to Petronas, !he Malaysian ~"'Ie"" oomPllOy, 

" 
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sec .... ,. trat.on No . V 10001"looe) 
!.IctIommod ""'mar ,I,I·BahIooi . _ R."".,." 01 T:oj il,:; • ..., 

83 In .nO/l, ,,,,, Tril>u nal M . no factual """"""'" 10 conclude thai CI.imant would h .... 

acqLfirt>d .uIficien1 tnird ..... rt:/ """"0"11 for ,roe e"Piorat;on o! ,he four .reao, • I'Ie had 

been g'"nt~ ,he lioen ... 

B.t Th. Tribunal nev1I rtne _ would not e. cIWe ilia, Claimant would h.ve __ to 

ae<iUll'$ third-p.ny financing ~ Claimant had oubrnitted evidence 01 hi> O>(perl8nce ., 

similar """,",eo , Claimant'. OOllnoei ." argued (rranSClipl, ~y 2, p. 291. but 

.ubmrt'~ no e.idflollCfl '0 &Llffociflrtl l~ oubstantia'.e IIi$ n seflion $ .. tnis 1lI93rd. 

a5, The TntlrJnai t tJU$ con.ide~ thai Claimant 1>05 fajed to <IO&eharge his burden of prQO/ 

thai he would Nvoo been ~ ble to ~cquire th ird-pa~~ ronandng for the explOration. 

(21 w.-.,t!o1 IIlI txP!9!IIion ba d O!!!l "gellfl,! l it, woukl C laimant hi", louOO 

86, The Cformanl'. e~pert , Mr. QustlOV$On. ",.Iif"'" about !hot geologieal Proba,,""y of 

S u"", .. (POOl 01 finding e ><ploitable hydrocarbon rese",... in .roe foU' "",jeot .,eu 
According '0 hi' testimony. the POS we", as!_ 

~ef>\lOn 

S40rgazoot 

Yalgyzbk 

E.. I Soup.lou 

,,. 
,~ ,,, 
." 

67 The Tribunal it; pr""ared to acoopt Mf. GU!ilawOf.-S testimony. altnough the ' QI..O'COl 

material on ""ich he b •• ~ his concIusions ,.as not made ,.,;1;11)1$ Io~, 

66. However. Mr. Gustavson'. tn timony meano ttlill in t hree 01 the fOOf "'''.". K" far 

fr<>m ikely tnat any hydro<arbotl rese,...... would "ave been 10..-.,,- l'tH! Trillunaf~ ... 

tnal, aeoOO'dil1g !O tl'le wiIn .... ",.Umony 01 Mr. Guo ... vson. troere i. no..-nee tNt 

hydrocarbotl. ha"" beon found 00 fa< by tI>e eompeniel eu .... ntly adMI in ~ogan. 

Sargaz.,., or Yalg)'Z"a~ (TrM"",*,t, Day I . p. 50). FOf pUfPM<" <>I . lorward-lool<ino;I 

OCF-calcuiabon, oni1 East SotJp@UOu offered a reo l JiI<~OO<t 01 cont. rlling 

" 



SCC __ tIo V (05<J2OOII) 

__ .. a.. ..... . _dT ....... 

h~ .. _ . It>en. "..., wit/I 0 ..- _ as to .. _ the~_ 

t ....... oou1<l t.~y ~ (See nq, I*"II'~ 92) 

8~ TtII Tritlunal tOOl< ~ of !til cin:um.,antlol ",,""nee Ihat, "' Reongan """ Swgozon. 

Guprom was in 11>0 proooll '" Invnting IW"" US$ SOC million inlQ e."""...,.,. It 
_s not fond I~ to be tuflicienl evIde_ Ihl' 11>0 " ,.,.. contain proven .... ""' .. "" 

11>0 CIoirnant"s .~rt wiINt.. " , ' . .... <I<.oY>g !he (raj -.g, ,til .,..,..,., Ie 

.,."..,.., .... oil fIeI<I .. nol bel" 01' ttll Pt oboobilit, of Suc:oeo.o, but .... ., doopoo"~ 

an 11>0 '-' hopo(I for ' ._'"..",-;ty 01 SUCCiOSS it .-..y /OW, IIIM")'OU 

_ /IrII: <1Ynce ,., 1fn<JOJg. g4tt '*-. "''''')<>UmighI st. flO -.r fr~ 
Dr! I, P I~.~, !he ~ ~ .....oe.uI:: ... by ~om .... nat 

~. "'" ... n .... r.;IicM>an, "'-' ~ ~ _ ells! In ...... -
ao TN Ttt::. no! tmoo ~ "'-I • ~ d _I with I~~ tik.-­

(fa' purpoMS d opolyw>g.tII DCF.rnetnodJ"..., ... ted in !I'M! E .. t SO<If'!It ..... to In 

R_en, VIlgyzUl< """ S.,,,,,,,,", , finding h""""ort>on. was far flom i kel,. 

However. _ .. 01 ttll "t..-n.t 'et. 01 return r>uldle reforred to b) Mr. G\J,_ 
(I" ~, P¥O. ~), , ........ h j'<lrOCe!tlOnl __ ""~kel~ 10 t. ooconornc.eol)r ."lIIo<_. 
(3) WOIlIO !!Ie CIo ""jt!lI t!tyIlM!'! II!!! IQ f!!!l!l9O tod QlrIcnn !he e WbtalIOO pi am 

hy"''''ft1m InlrtD !guncI? 

g, ... .. ..... hi .............. , ~ hpdrocatoo" _ ..... _ '- _ 

Iou'ocI. tIJe Trilulal ~ ~ ~ possiNo thot CIoimM could '­

_ tlifO.pa.'ty !inandnCI !(f ... l8XDloibIion 01 01. The cond_ 10. tudI tIWd­
par1J fnantiIg,~, _ uncle" 

92. Moreo .... , the evodenoe on the ...wd IS I~ to cood""" that 1I*d.~y 

Jinlnol<!g oould h....., _ n acq"'0<1 klr E ... Soupet"u. While Ihe Problo~ 01 

SLJCCfI •• is the biggHt 0111>0 !G\O" ...... ...... GUlta ...... tHtifit<J thilt ... inte' fII l .ato 

of lelUm t>urdt. cornmanIJ,.......... b, oil cornpanillts w ,," p.ilrticut.-J, ..... !Qr thio .. eI 

..:cording 10 r.;. ",,1CuIo~ _ Ih .. t~ might ......... II\al ...... "' : _ :..., 

""_ I T""""""", Dr! I. pp. I» 1'<11 
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~'m<n«l """",",,\J-6ohb.;. R._ of To,.i . .. n 

93 Con'eQuent!'1. ""Y con<;luoion regardi,.,.., ~ financi ng 01 the .~pIor.>lion IOQuId emO<l<ll 

to opeaJlabOO The TrlDu1a1 it not prep"re<l to 00 l1'li. 

(1) Would it hive been pwjble 19 QPO,jllt .ny jojnI yeotyret. to be t9QCiude(l ans:! 

Wain , co9Slanl cash !!ow1 

901. Cl. i ...... nt did nO! h_ OIly pO'IiIive e;<perienee with the se~irIg of t>yd,ocart:on' His 

two joinl """tures wilh 111& R ... pondent I ... the eoploitation 01 oil ~ekl. ,.', lIId fe, a 

""~ 01 'MSOr\S. TheM is nothing on lite MCOrd showing that Claim'nt _, 

,UCC(OS$luUy ope,a:e<l an oil or gas fie ld in T aJikbtan - ... e lSewl>e,e - 'ns:! de!ived ooy 

profit. f""" it. Cottoequen1fy, the fut"", proIiIabie operation and e XPloitation 01 any 

gjl • • ns:! oil ... oe",",' found may be 1'0,,-, WI com>Ol be ptojecte<j wilIt any 

"'OI$O!'obie deg_ 01 ""'\aiOfy 

3. Conctuelon regotding Compenutlon 

95. In .urn"""". C,"'mont a"'. tne TrlDunOi to .ccept IOe an""'plion (Ml r.e WIl!JkI hav. 

t>een . toIe to .!XI .... ~n.ncirlg 'or t ...... pIo..-o_ (M r.e hod"" oIeftnite oller of 

financing, ju.t e'!>feuion. 01 onte<e. t), _ """" e><ploration !'Ie WWId Ill .. fo_ 

hydrocart>ons (altho"llh the ptobabiliti ... were low and th ore i. no . v!donee \hat ""y 

other """pany . """'. to h .... found hydroc • ..-. • • 0 far) and that he wpyld hiY' 
been ,tole to &""oi! and ... ~ the ~ (a~hou\Ih he had no pro....., .'perlence in Ihio 

foeld) . 

ge In the Tribun.r. view. tf>i. entail •• imply too many unsub. tantiated • • sumpti<)n. 10 

juslify the application of the OCF-me thod The application of lite DCF-Method tollo 

/""" the OUIoeI by vio1 .... 01 """ failure 10 "...,..lhal fonao'lCO'lg ..... in lac! availabll'> for 

the nec.esury e>:pl<o"ation. elfen d Respondent ha<I i .. ue<I 1M lice" .. In 2001. The 

Trll:)u"lll notas thal th .. nOl only a/I$CIa!he appication Ql tile DCF·methOXl, but ~1So 

... t",1' the causalit)o _n tile t>tea<h commined by the State and the los. of the 

a ll"ged iUlure eII,h flo"" (or 10Sl profit,'. o. ~ i. cllaracterized by Claima nt) 

ffI. CI~i ...... nt N. no! lubmitled a n a Kem.we valuation 01 damages. A .. umi"ll lillt he 

a lSO att<.ed for IOSI f>'01ttl I. on ottemative 10 DCF..,al.e (his . ut>tniulon. were 

unc1e~r) . the Ttibunal rejecl. th" claim a. being ovoo1y _cuiati.e , ... the ,eason. oet 



sec ",t.r_ No v (080Il200I) 

_0<1_.0.1.-. _OIT"'-

out _ . T~. Tribunal 00I'I0id .... th~1 Clem"" mig'" h ... Deen a ble to ... ' '''' 

""_~I - Md tn.... the rigtJl lO tne lice ...... _ 10 I IPird p.orty. __ • It .... at 

no _ 10 c.mlll'll. Hit ."", ~ ... ..,--.cI I~ 1he E.-'"'<! '1_ cal........., by I'Iim 

_-"111 """", __ ma<t<eI ..... ( f.......".... Dey 1.,,_ 95) _ no. __ 1100 
.... ~ ....... by to. ......weI (f......."..... o.r :t 1'_ 2~_ n _ """'"'_ 
I .. bn_ ...... vllUllion on _ ...... of ~ .-_ noI pco. it.!:o dUO "'. 

1Id<.,. "", __ ~ ~ 1'18Il0l1. p . I'. f_""*,,,. Dey I, p. 8), 

c.omlnt'l elPll~ f...-t ....... Ilio<f "'01 r.. hlOd not ...... Io .. d the 1m.,.,..,. " _ ted ...." 

lost by C,.,,,,,,,,. (r~r, Day I , p. ~7) , 1M Clolml nt', coo n, oj o. pIicifly,...., "" 
this., hlo m 01g ,,"'-'" (Tmnocjp(, Ooy 2. ~ , 2,1.2,). 

118. The T ......... __ 10 _IhI, ~ IIH no out._ bMit _ whieI'I to 

...- "" .............. .,. "'mIIQII. delpilo 1he Reapondent's HIlobbhed IiItIi!q- "'" 

"''1IOi''II_.,. ... SIT 

VV. ~ a ...... rM "" not. ~ tnOI "" ..... ..w.red domagel on aooo L.O"ll at 
Ro""""Oenl'l C"'''''' cllhI BIT, rIi& d.lml !Qt _ "",ion oro neee ..... y denied, 

-... ... """""" .. 01 U. <late .,. .... eoming Into lorno 01 .... "'_. tnOI 

R,"poo"""~ r.. otIIiQed to~ C1oimonI /of """"* "-...nered f",.", 
lui .... loot P_ I. r.. c:oIaDIed by IhI O",*,I 01 lluIo.n dole 

101 ClaImant" . equesl ""'0 I. PI""';""" on Ir.. Tribunl l hl...v-.g rule" In ~. r .. ", I. 

reg~n:I. In ofd,o. coml*llncl Reo.por>:;lorM to ..... 1he f OQU_ 1ic:ooo_1, Sin .. "'" 
T_~. Genie<! ~ .......... IIleP<eW1l eIIim .......... fa 

'I, Cion fof fUN .. 0._ (22.11 

102. no. Oa ..... '" futile< _IS IIIat tile "R~rM is 10 bII Ile\(l .... P<><lIittII for 

!'-""'-d~ INtt "lIA; 110m ~ .• act"",* or "", ... ions at ..::lIOns and 

cannot r.. CllCul lted~: 

• 



see ArIlJr...,., ""'. V (00<12003) 

Mor .. """O<l AmmO! .oI-8anloul • . R."..1ic at ' ' '_ 

1!Xl , ThO. reqUfll .. .,odm"'lble as »<Henled, .<>ce ~ lon, 0lJI00d1 1M . cope of !hOI 

Tribunal's mandate in lhis orbitr.tm. In this quantum phase of tOe "","' atiOf', 11>0 

Claimant was pr<>vided Ihe _ unity to presenl ~. _"""'" 01 damages ",su ltinv 

Ir<>m I"" ReoporiOenl'S breach of II>e ECT •• """,,,,,ir"led in the Tribu na)", Pani" 

Awarn 00 Jurio<licbon and Uobility . To _ extont lllat Claimant .. now s uwostir>g thll 

Reoponclent 01>0"1<1 be ""1<1 ~able I", ot"'" acti"", or omi .. ;o na, '" 1<>t damages 

wNoh h ..... rK>I yet ooco.ned. 0< may not yet be "" Iculated , but ..t.icn m ay occur in tho! 

lui"", ... resu" of l ulure ar-c..n.tonces, sLrll mott...-. "'" nol propetly bofore 1hIs 

Tribunal. 

1()4, We form no opinion as to _her Of not the C .. imont may bring. furl t .. " arbil~iorl " 

the M ure fO< s""" damage. based Oft future circumstances. 

105 The Tribunal l"Ias (lenied Claimant'. reqUest for com_ tory damages. 

CO"""'luentJy no- inte r"" can be awarded. The Tribunal thus .- not doci<le _, 

II>e Cta;mant mig ht ha"" bMn enbtifJd to compotnd inter .. o! at the ..... _ 'ate 

D. COl" 

106. The l~bunal ll ""'" laced with the task 01 deadlng abOYt II>e "" . .. of _ arbitrnon 

The sec Amil"'li"" Rul"" <lrfferentiate between Costs of Arbit",jion , _ are 

reg ..... md in Article ~3 and relat. 10 the cost. 0/ the sec In01itu" onoel lhe Tri~, 

a noel cosl$ ineurred by • p.a!ty -..!>ieh . ,., reg ..... ted iI1 Ar1iete 44 of the R ... , 

( I) T~ Cost. of ''''' ArM'ltIion consist of-

I) I/H> F""3 011"" Arbitral Tnbunf1l; 

IrJ lIIe fu;JrruniSlra)r.l, Fee or "'" SCC I"SI~<II'; •• 

" 



sec .,,,,,,,, .. Jon NO V 100I1:!0(8) 

Monammao Amm..- N-8aI'IIodI . _ Ropu""" of T .. "",,.,, 

(5) Un1M3 "'''''","&I ~ 01' rrn. plOl!"s, 1M Arl>iIrtII Tri/>unt>l M M, 01 

til" ""llHlst 01 .. plOl!y, apportion I"" CosI~ 01 1M Att>tra/ion _" th<J 

plNli<ls, h,...;ng rogara 10 /tle O<I/CO'tle 01 Ihe c~ ... ~nd OIhe< roi<I>Onf 

c.i"climstlOl!""', 

Article 44 C.,./O l"clNndby~~ 

Unless elMOO ... egreed by In. perti .... lhe Arbi!mI Tribunal may in th<J 

litlaJ ",wu'd._.UPO/1 11>9 retllJ6S1 01 a parry, MNlt M9 P'ITY 10 (JfAy any 

~aSOtlabl<> costs irIcut'rod or anOIh6r I»~Y, <Idu<:Iin9 ",!,IS 'Of 199fJI 
ra~Mjo". MvWIg "'!lim! to Ihc OUIoome 01 I"" c ..... and OIMr 

rolo valli Girwmslances, 

109, n.er. 10 no ev;cIonee 01 any agreemenl bet_n Ihe Pa~i ... on Ihe manner of .... ring 

00010 The<elo.-., Ine OI>OWI """ I .... ~ gcoiclo the T"""".I 

110 Claimant has advanced 10 Ih e SCC Inolilute the lull requesle<! depoo~ low...-d. _ 

COSI. 01 Arl>itrwon in the amount 01 EUR 5062.000, """'ring bolh ph ...... 01 !he 

arbitrabon, Clamont reqUe.1S lhal1t>e lull eo.t. 01 ArbiIr:otion, n may be nnally li>ed 

by the sec I n Sl ;lut~ , be reimbursed b~ R"spor>clont 

1 1 1 ~.iman1 h.. rna"" 00 ... ubmi .. i""o 10( its ,,","<red coots in ooth pi' ' '., 01 !he 

The Tribunal, in n. Partial Award on Jwiodiction and Uol> lo" had 

112 e l" "'&rIfS oolt. In conneOlion wiIh the ftrst ph ..... _ as ",e ntionod '''''''. wOl 

imiled to the it;.ues of jurisdiction and lability, amoun~d to fUR 1,106,000, irdudi"'l 

CI. lmanr. ieOai fees and oll>et incurred costs 

113, Claimant'. coI lS in connection with the second pea .. , leading lO 1t>e F.,.I Award ill 

respect 01 e ;, in1an1'. requeol$ lor retlel and proof of qUlnlum, arno..,led 10 fUR 



sec ,,-.Iio, No V 106412OO1!) 

Mohammad ArrrniI, N-Il.hIouI, R"!l'-'bIic of Toj_ 

36,500 in di.bu""""",lS, US$21.299,81 in l6gal ,ep",oentolio<1 a"" USS35,(l8<I ,04 i~ 

expert ooot. 

t t 4 Resporodo~1 did not " ,mment on Claimant', incurTe<l "",to »iIh rooped 10 ,,"tier 

pha~ Of 1M artJitrabon. Hoving ,o";ewed Claimant". suOmi .. i...,o in thi> 'OVan! , tho 

Tribunal ha. found them 10 be rathe< ouoclnd., Howeve" t~ •• moun! Of Ihe COSI. 

l lleg6d ly incurrecl i. not di. proportionalflfOf " cn " 01 lhi> .ize and comple' ity """ '"" 

ore therefore indir>ed to ~oId II>em as .... a son.bIe. 

115. The SCC Art>llralion RLJIe< g ..... lhe Tribooal • cenain discretion 10 award ~OO allocate 

both !he C<>SI'> 01 the ArI)Itr~ i on a"" 1M reuonable inc ... ",d cost, of !he Paniel , 

laking Inlo e ccount the O<Jtcome of \he case.oo other rele •• nt oIrwmt;ta""". 

116. The proooltdin!lo in thl' arbitrotion ...... ""n bif\I,eated , In 1M fi fOt ptwr .... Claimant 

prevailed on tho quo. ti<>n Of jl.no<IictIon ."" on """ Of its oI.im. 0( Ilato;lity, On tho 

othe' hand , it lost on oil of ito other Claimo of ~.DiI~y, IncII.Iding il' priml' 1 cIalms 

..... at"" 10 Ihe Soldjuvon ond P"',oleum SUGD joint ""nture compa n_ . C laimant ..... 

not p __ in Ihe seeond phaoe of Ihio . , to; t,. 1ion rtllating to Its ' eque.t, for relief 

ar.:I <Sam_. 

117 At tile , arne lime, ~ Is relevant to note lI'oat lho p<oceeding. in lhis a'r,;t~ion havtl 

""" 'e r>dered mor .. complicated ond 1M'. oootl1 Ihan lhey W'OUId 011'00",,"" hO"" 

""" d .... ... part to Re o.pondent', failu,e to partie i"",I .. , .... on .~e, the i", iodietior. 01 

lhe Tribunel was e'l~bIi$he(I. The Tribunal ,"&ot to oreal _. throughout the • • 

»"oceedng' to a ,.u'Q 1tl;rt Ro.pordent wo, QMIn 0 lui opportunity to partidpale II 

ever"/ ~~. a"". yM. Rospordem pea;oted in d isregardill!) it. <:obIiQabOCl to do $0 

underthe ECT. 

118. TaKing IIIe ._ cirwm.t~""" . .. to 1tOCOlln1, we coooide ' ~ f .... a nd equitable 10 

award to C laimant at ..... 01 • pott;OCl of 1M Costs of the Arbit, . , i..., ~nd its i~CU'1"ed 

eos~, n_landinv that Cloima nt ""' oot prevailed on moat of ~. cl. ims 

119. The Tribur>a! tlrllfe1ore. in it. d iscretion, award. CI. im."1 EUR 300.000 lowa,d. its 

incurred coall 

" 



sec __ ...,. v (0&lI200I) 

__ ... B ,_ ._ Re .... bIo<OITe,....., 

120, .... CIaim.:1t Nos "'" _ted inIeAIsI on COl' • • In 8C:C<II<IIInce ..." Se"'K>n 42 of "'" 
s-<bh ....-alion ACI. no inI_", -"iii'''' __ 

' 2' We Iir1<l !""""" th .. Re~1 ...,QoJICI ,oim!>urM 10 Ct" ~n1 firty perten( (~I of 

"'" Cool.,>!!he "'bit",'ion IWI>ic:I1 . ' . tel OUt bel"", in S..:\;"" 122 .,.ioYI, 

122 Tho Co.,. of tl>e lubilnobon haft t.e.n do~_ by 1M sec AsbiI,""'" '",iii", 10 

be EUR 52U77 and SEll 8.125, eornpnMd of l'" loIowiI~; 

sec _atal IrWilUlll: 

_eFee ----
.le1'Irloy flerlZleld 

,~, 

E<pe_ 

Per o;"m ...-.... 

Per Diem Qa, . ..... 

Prot ,-"Zyb'I ,-
,~­

P",DiomA_ 

ElJR 49.0!:l 

EUR 14.3'2 

SEK 8,125 

EUR 200,000 

EUR 3,479 

''''' ~ 

EUR ' 20.000 

EllA S.i70 

EllA 1.050 

EUR 120,000 

EUR 8,963 

EUR 1,:;00 

123, I" accor<Ionce with All""" 43(8) of 1he sec lub/t,ation Ru .... III. Port". "0 jointly 

..... _ a1y I ..... to the .."... ........... 1he sec I_Ole "" "'" C<>III of 1M 

AIbI,.,.", AI bet_ tho Pin ... , R~ ..... .."tuse CIaimanI EUR 

2&2.488 plUs SEll 4.063 In aOCOtdll>Ot _ .,. • . 121 ....... _ 

• 



sec "' ..... """" NO V (000IJ20C1a) 

M"".ormad Ammo.- .<I-Banloul • . Rel)UbIi< " h 'ii.i>tto 

E. Th. Decioion 

FOO" tho ..... 00"' Nt 01.O! above. th" Tribunal now dotld • • ... f_ 

I. TM RepUblic of Tai"'istan i, onIer&d to pay to Mot>amm<KI Am""" Al-Banloul 
EUR 300.000. in ,...,b<nem&nl 01 • po<toon of Q alrnant·. incurred cOOI$ in con­

"'<;Iion \Mth lhe ~rbO'.~on und~ Article 44 of tn. see Att>!It.t<>n Ruiet 

II, Th. PorN, • .., ;o;ntly and _rall'/ liable for payment of tIwo Cc4t. of the Arbil,. ­
lion u('l(ler M iele 43 of tM sec Arbitrortion Rules, ThII Coot< of the Arbitration "'"' 

t:Io~nnO "'" to be EUR 52-<.~77 at>d SE K 8, 125, oompNed of the foIowing: 

sec A","lrotio" Institute: 

Administrative Fee 

'-­'--
MIrey Her\Zhlld 

' "' 
E<po."se. 

Per Doem AJowan,," 

Dr. Richolrd HaP!> 

'H' 
E, pen.." 

Pe ' Diem A11ow~nce 

Pro!. I..-a n Zykin 

' " ' 
E,pen"", 

Per Diem AIowar>ee 

EUR 49.0a3 

EUR 14,3' 2 

SE K 6,125 

EUR 200.000 

EUR 3.419 

EUR 600 

EUR ' 20.000 

EUR 5.~70 

EUR 1.050 

EUR 120.000 

EUR M63 

EUR 1.500 

" 



 sec _ tIo. v (Otw.!OtMI) 

""" • ....,...,_.-...-.,., R_oITorjklo*, 

The Costs <II the Atbb"aIion wiI be dr ..... from the ..:tv, ,,,*, paid to1he sec INti­-. 
N. -.on tile P.~I", tile RepJI>lic <1/ Tajiklltan 10 _ to ...... DUtoe 

Moh....." ... ......." .. AJ-e.hIoU Ih' _ 01 EUfl1eZ,,,,, plu. SEt( .. "" .. , 

pcn;on 01 lt1e Coals 01 the Arbintlon ...-.del" A.rtide 43 01 lhe sec NbitrJlion 
RU","_ 

F'Inu ..... to s_ ~ 1 0/11>0 S' .JI"hAtbtt_.o.ot ISFS 1l19li:116). In. "-rtIoo ....... 
_ 11> • ..., _ a;_ 11>. A .... cd _ding tile ~! 01 ",,", __ 10 ... 

olbtlraotl _ be !>rough! beftn tne 81""""""' Dlltrlcl Coo.n """'" t"'- (3) _ 

from 1he <:late WOOl WIlich, Pa':y reetiveJ me .-....an:!. 

~o/"'~j Ol"' O: 

Dale 01 AI ... ,I: 

• 


