




















Paramo for the purpose of creating an Exclusion Mining Zone had been 
completed until Resolution 2090 in December 2014.44 

(45) Claimant's expert confirmed that at the time of acquisition of Red Eagle's Mining
Titles there was no official mining exclusion for those areas, that the IAVH Atlas
only constituted a "preliminary approximation" of the paramo ecosystem and
did not offer sufficient detail for the creation of mining exclusion zones.45
Claimant's witness Ms. Vasquez testified that she met the Minister of Mines and
various Colombian officials to understand the scope of the law and that "the

conclusion we reached at that point was that all titles that had been granted
before this law [Law 1382] would continue with their operation".46

(46) Mr. Franco, the author of the 2009 diligence report that was later hired by
Claimant, testified that the titles were accompanied by the necessary
exploitation licenses, and that various titles had PMAs; and that this gave
Claimant reasonable grounds to believe that environmental permits could be
transferred, as most were, and that it could submit new environmental
guidelines for those titles that lacked environmental management plans.47

(47) Claimant contends that it also commissioned technical due diligence reports
that conformed to the stringent National Instrument 43-101 standard that
regulates disclosure of information related to mineral projects that are governed
by Canadian securities laws, and they confirmed the viability of Red Eagle's
project.48

(48) Respondent disputes Claimant's assertions on the due diligence it conducted.
First, it argues that in the Aquaprocesos Report, Mr. Franco warned Red Eagle,
among other matters that the titles under assessment were located in a para mo
system, that the paramos would be identified in accordance with the IAVH Atlas
and that three of the titles overlapped the SP. Noting that the IAVH Atlas was not
a definitive delimitation, Respondent points out that Mr. Franco recommended
Red Eagle to consult lngeominas, the IAHV and the Ministry of the Environment
as well as legal counsel.49

(49) Respondent noted that in her testimony, Ms. Vasquez was unable to provide
documentary evidence of her purported meetings with government officials.50

(50) Respondent also noted that the opinion of the Cardenas & Cardenas law firm
did not actually advise Red Eagle on the implications of the mining ban on the
Project, and that it did not contain a meaningful analysis of Law 1382, still less
any specific advice on its impact on the Project. Respondent characterizes the
aforementioned opinion as merely having paraphrased Law 1382 at a high level
and omitted to advise on a number of relevant issues, including the ability to
obtain compensation under Article 58 of the Colombian Constitution or whether
the existing PMAs could be modified to accommodate a large-scale project.

44 Cl. PHB, 'f'f 27-28. See also Hearing Tr. Day 3 (English) 711:4-736:18; and 749:19-751:8 (De Vivero
Cross). 

45 Hearing Tr. Day 2 (English) 397:4-5 (Franco Direct); Aquaprocesos Diligence Memorandum (Exhibit C-
603), p. 25. 

46 Hearing Tr. Day 2 (English) 294:16-22. (Vasquez Cross). 

47 Aquaprocesos Diligence Memorandum (Exhibit c-603); Hearing Tr. Day 2 (Spanish) 438: 15-16 (Franco 
Direct). See also Cl. PHB, 'I 29. 

48 See Cl. PHB, 'f 30. 
49 Aquaprocesos Diligence Memorandum (Exhibit c-603), pp. 24-26. See also Resp. PHB, 'I 38. 
so Resp. PHB, 'I 40.
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{170) As stated above, exploration projects may be difficult to value, but they are not 
worthless. Moreover, the aforementioned opportunity had some value. 
However, it is necessarily less valuable than the value of a developed project 
or one with a favorable pre-feasibility or feasibility study which would require 
assessing the environmental licensing risk. 

{171) The facts of the cases cited by Respondent relating to the circumstances in 
which sunk costs have been admitted involving projects in a more advanced 
stage than the Project differ from the circumstances in this case.1ss This
circumstance, coupled with the significant difference between the sunk cost 
figure claimed by Red Eagle {including interest) and a purported conservative 
FMV of the Mining Titles, leads me to conclude that the use of sunk costs in 
this case would be inappropriate. 

{172) Moreover, Claimant has not submitted an alternative valuation on the value of 
its loss of opportunity of pursuing the Project. This circumstance prevents 
quantifying such value, due to the speculative nature of such an exercise 
without additional information as the one that could have been obtained in a 
subsequent quantum phase in this proceeding in the context of a different 
decision of the majority of the Tribunal. 

7. Conclusions

{173) Based on the foregoing, in my opinion, through the different measures and 
actions taken by the Colombian authorities beginning with Resolution 2090, 
Respondent breached its obligations under Article 805 of the Treaty. 

{17 4) Notwithstanding the foregoing conclusion, the amount of any compensation 
payable to Claimant should be determined considering that it was deprived by 
the aforementioned measures of the opportunity to pursue the Project, whose 
loss of opportunity is less valuable than the value of a developed project or one 
with a favorable pre-feasibility or feasibility study. The assessment of this 
value, which should include a discount based on the uncertainties inherent to 
the development of a large-scale mining project (including the licensing risk) 
cannot be carried out in this case on the basis of the information submitted by 
the Claimant and, in any event, would depend on additional information that 
could be potentially produced during a subsequent quantum phase of this 
arbitration had there been a finding of the Tribunal or a majority of the Tribunal 
that Colombia violated the Treaty. 

February 23, 2024 

158 Resp. PHB, 'f'f 138-146. 
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[Signed]
José A. Martínez de Hoz
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