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TABLE OF ABBREVIATIONS

16% Target

EU mandated 16% target share of energy from RES in the gross end-
consumption

168 Hours Interview

Angel Smerdzhiev

168 Hours, Interview with Angel Semerdzhiev, The amount for green
energy in the electricity price will grow, 19 April 2011 (C-181)

18 September 2012
Letter

Letter from ACWA Power, Crescent Capital, First Reserve and
SunEdison to Minister Dobrev, Prime Minister Borisov et al., 18
September 2012 (C-110)

20% Levy Fee for Production of Electricity from Wind and Solar Energy
calculated as 20% of FiT revenue imposed by Bulgaria on 1 January
2014

2010 ETR Electricity Trading Rules of 17 August 2010 (C-49)

2011 Energy Energy Strategy of the Republic of Bulgaria until 2020 dated June

Strategy 2011 (C-28)

2013 ETR Electricity Market Rules, published SG 66 /26.07.2013, amended and
supplemented SG 39/9.05.2014, in force as of 26 July 2013 (C-159)

2014 ERSA ERSA as amended by the ERSA Amendment (C-152)

2015 Energy Act

Energy Act, SG No. 107 dated 9 December 2003, as amended SG
No. 56, 24 July 2015 (R-082)

2015 ERSA

ERSA as amended and supplemented, SG No. 56/24.07.2015,
effective 24.07.2015 and exhibited by the Claimant as Exhibit (C-
163)

2018 Energy Act

Energy Act as amended and supplemented by SG No. 38/8.05.2018,
effective 8§ May 2018 (C-164)

5% ESSF Monthly contribution to the ESSF by energy producers consisting of
Contribution 5% of their revenue per kwh, introduced by the 2015 Energy Act.
60.4/50 Ratio The installation of a higher capacity of solar modules (60.4 MW of
peak capacity) than the capacity of the inverters of the plant (at 50
MW nominal capacity) at the Karad Plant
9REN 9REN Holding S.a.r.l. v. Kingdom of Spain, ICSID Case No.
ARB/15/15, Award, 31 May 2019 (CL-62)
Amendment and Supplement to the ERSA, promulgated SG No.
April 2012 29/10.04.2012, effective 10.04.201% pushigg back the date' when
Amendment renewable energy plants would obtain the FiT to “Act 16” with the
objective that the pipeline of projects would come online after a new,
lower FiT would have been set in July 2012.
April 2012 ERSA The ERSA as amended by the April 2012 Amendment (R-294)
o ICSID Rules of Procedure for Arbitration Proceedings in force as of
Arbitration Rules .
10 April 2006
Article 17(1) The Respondent’s objection to the Tribunal’s jurisdiction based on
Objection the submission that the advantages of Part III of the ECT were validly
denied to the Claimant pursuant to Article 17(1) ECT
Balance/balancing The costs of balancing out the effect that a higher or lower than
costs expected production from a source of electricity has on the overall
electricity grid by requiring the decrease or increase of the input of
other sources of electricity at a cost
BEH Bulgarian Energy Holding
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Belenergia

Belenergia S.A. v. The Italian Republic, ICSID Case No. ARB/15/40,
Award, 6 August 2019 (RL-252)

BG Group BG Group Plc. v. Argentine Republic, UNCITRAL, Final Award, 24
December 2007 (CL-109)

Elel;f)?)ﬁz;rt Republic of Bulgaria

C-[#] Claimant’s Exhibit
Cavalum SGPS, S.A. v. Kingdom of Spain, 1CSID Case No.

Cavalum ARB/15/34, Decision on Jurisdiction, Liability and Directions on
Quantum, 31 August 2020 (RL-265)

CC Komstroy Claimant’s Comments on Komstroy of 15 November 2021

CCS Claimant’s Costs Submission of 28 January 2022

CEF CEF Energia B.V. v. Italian Republic, SCC Arb. No. 2015/158,
Award, 16 January 2019 (CL-60)

Cfp Contract for Premium

CJEU or EUCJ Court of Justice of the European Union

CL-[#] Claimant’s Legal Authority

CMOM Claimant’s Memorial on the Merits of 17 April 2020

CMS Due Diligence
Report

CMS Cameron McKenna LLP, Legal Due Diligence Report
Karadzhalovo Solar PV Project, 18 April 2012 (C-75)

CMS Regulatory
Report

CMS Cameron Mckenna LLP, Regulatory Report, Overview of the
Bulgarian Legislation for Support of PV Plants, 18 April 2012 (C-
80)

Common Terms

Common Terms Agreement between ACWA Bulgaria (then ZBE

Agreement Partners) and the Senior Lenders (as defined therein), dated 9 March
2012 (C-84)

Compass | Expert Report of Fabien Roques, Compass Lexecon, 17 April 2020

Compass II Second Expert Regulatory Report of Fabien Roques, Compass

Lexecon, 5 February 2021

Constitutional Court
Decision No. 13

Constitutional Court of Bulgaria, Decision No. 13, Constitutional
Case No. 1/2014, 31 July 2014 (C-155)

COS

Slides of Claimant’s Opening Presentation of 7 June 2021

CPHB Claimant’s Post-Hearing Brief of 8 October 2021

CR Komstroy Claimant’s Rejoinder on Komstroy of 22 December 2021

CROMCMOJ Claimant’s Reply Memorial on the Merits and Counter-Memorial on
Jurisdiction of 5 February 2021

CROJ Claimant’s Rejoinder on Jurisdiction of 24 May 2021

Cube Cube Infrastructure Fund SICAV and Others v. Kingdom of Spain,

ICSID Case No. ARB/15/20, Decision on Jurisdiction, Liability and
Partial Decision on Quantum, 19 February 2019 (CL-148)

Decision SP-1

EWRC Decision SP-1, 24 July 2015 (FR-81b (corrected))

EC Decision on

European Commission Decision on State Aid SA.44840 (2016/NN)

State Aid of 4 August 2016 (FR-78)

ECA Report Economic  Consulting  Associates, Infraproject = Consult,
Karadzhalovo Solar Power Plant Market Study, Final Report, March
2012 (C-100)

ECT Energy Charter Treaty of 17 December 1994 (CL-1)

Eiser Eiser Infra. Ltd. And Energia Solar Lux. S.a.r.l. v. Kingdom of Spain,

ICSID Case No. ARB/13/36, Award, 4 May 2017 (CL-21)
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El Paso

El Paso Energy International Company. v. Argentine Republic,
ICSID Case No. ARB/03/15, Award, 31 October 2011 (CL-79)

Electrabel Electrabel S.A. v. The Republic of Hungary, ICSID Case No.
ARB/07/19, Decision on Jurisdiction, Applicable Law, and Liability,
30 November 2012 (RL-050)

Energy Act Bulgarian Energy Act, supplemented, SG No. 47/21.06.2011,
effective 21.06.2011 (R-247).

Enery Enery Development GmbH Vienna

ERSA Bulgarian Energy from Renewable Sources Act of 2011, SG No.
35/3.05.2011, effective 3.05.2011 (C-41)

ERSA Amendment | The amendment of the ERSA, SG No. 109/20.12.2013, valid as of 1
January 2014 that first introduced the APC and the 20% Levy

ERSA Regime The Respondent’s incentive scheme for PV plants, as mostly set out
in the ERSA

ESO Electricity System Operator

ESPF ESPF Beteiligungs GmbH et al. v. Italian Republic, ICSID Case No.
ARB/16/5, Award, 14 September 2020 (RL-266)

ESSF Security of Electrical Power System Fund

EU European Union

European European Commission, Commission Staff Working Document,

Commission Guidance for Design of Renewables Support Schemes, SWD (2013)

Guidance 419 final, 5 November 2013 (FR-41)

EWRC (State) Energy and Water Regulatory Commission

FET Fair and Equitable Treatment as required by Article 10(1) of the ECT

FET Obligation Obligation to accord FET

FiP Feed-in Premium

FiT A FiT is a feed-in tariff whereas the FiT is the feed-in tariff set by the

FiT Decision

FiT Decision

EWRC Decision C-18/2012 of 20 June 2011 (C-48) (R-365) which
set the feed-in tariff for all investments in the production of
renewable energy in the period from July 2011 to and including June
2012

FTII Expert Report of Richard Edwards, FTI Consulting LLP, 17 April
2020

FTI I Second Report of Richard Edwards, FTI Consulting LLP, 5 February
2021

FTTIII Supplemental Report of Fabien Roques and Richard Edwards of 9
July 2021

Greentech Greentech Energy Systems A/S et al. v. Italy, SCC Arb. No. 2015/095,
Award, 23 December 2018 (CL-48)

HT Hearing Transcript

Hydro Hydro Energy 1 S.A R.L. and Hydroxana Sweden AB v. The Kingdom
of Spain, ICSID Case No. ARB/15/42, Decision on Jurisdiction,
Liability and Directions on Quantum, 9 March 2020 (RL-261)

1CSID Convention Conven?ion on the Settlement of Investment Disputes Between States
and Nationals of Other States dated 18 March 1965

ICSID or the Centre | International Centre for Settlement of Investment Disputes

Investment ACWA Bulgaria, the Karad Plant and Project, and, inasmuch as

relevant and where applicable, all claims to money and performance
and all returns associated with them together.
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Imbalance-
/imbalancing costs

Balance-/balancing costs

Impairment Clause

Article 10(1) ECT, sentence 3

IRR

Internal rate of return

Isolux

Isolux Infra. Netherlands B.V. v. Kingdom of Spain, SCC 2013/153,
Award, 12 July 2016 (RL-229)

Karad Plant

PV plant at land plot No 000434, situated in the land belonging to
Karadzhalovo village, Parvomay Municipality, Plovdiv region,
Merata area, with an area of 995,117 decares

Karad PPA

Agreement for Purchase of Electricity Produced by Photovoltaic
Power Plant No. 12ME3327013/13.06.2012 between ACWA
Bulgaria (then ZBE Partners) and NEK, 13 June 2012 (C-106). The
agreement by which ACWA Bulgaria sold the electricity which the
Karad Plant produced to NEK.

Karad Project

Planning, building, and operation of the Karad Plant

Khan Resources

Khan Resources Inc., Khan Resources B.V. and Cauc Holding
Company Ltd. V. Government of Mongolia and Monatom LLC, PCA
Case No. 2011-09, Award on the Merits, 2 March 2015 (CL-118)

Komstroy Judgment

Republic of Moldova v. Komstroy LLC, Case C-741/19, Judgment
(CJEU, Grand Chamber), 2 September 2021, RL-332.

Komstroy Objection

The Respondent’s request that, in light of the Komstroy Judgment,
the Tribunal should revisit its Achmea Decision and reconsider the
Achmea Objection to dismiss the Claimant’s claims for lack of
jurisdiction

LCOE Levelized cost of electricity

Lender(s) The International Finance Corporation, the Overseas Private
Investment Corporation, and UniCredit Bank Austria AG

LG&E LG&E Energy Corp., LG&E Capital Corp., and LG&E
International, Inc. v. Argentine Republic, ICSID Case No. ARB/02/1,
Decision on Liability, 3 October 2006 (CL-94)

License EWRC license for generation of electric power No. L-383-01, issued

to ACWA Bulgaria, dated 26 April 2012 (C-158). License may also
refer to the combination of the License Decision and the License.

License Application

Application for the issuance of licenses from ACWA Bulgaria (then
ZBE Partners) to EWRC, 12 January 2012 (C-166)

License Decision

EWRC Decision No. L-383, dated 26 April 2012 (C-103)

Liman

Liman Caspian Oil B.V. and NCL Dutch Inv. B.V. v. Republic of
Kazakhstan, ICSID Case No. ARB/07/14, Award, 22 June 2010 (CL-
27)

Littop Littop Enterprises Limited, Bridgemont Ventures Limited, Borda
Management Limited v. Ukraine, SCC Arbitration No. V 2015/092,
Final Award, 4 February 2021 (RL-331)

Masdar Masdar Solar & Wind Cooperatief U.A. v. Kingdom of Spain, ICSID
Case No. ARB/14/1, Award, 16 Mai 2018 (CL-39)

MEET Republic of Bulgaria, Ministry of Economy, Energy and Tourism

Member State

A State that is a member of the EU. Also referred to as Member State
of the EU or EU Member State

Micula

loan Micula et al. v. Romania, ICSID Case No. ARB/05/20, Award,
11 December 2012 (CL-10)
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Murphy

Murphy Exploration & Prod. Co. — Int’l v. Republic of Ecuador,
UNCITRAL, Partial Final Award, 6 May 2016 (CL-156)

National Assembly | National Assembly of Bulgaria / the Bulgarian Parliament

NA 25 January National Assembly, Transcript of the plenary meeting of 25 January

Transcript 2012 (FR-104)

NA 4 April National Assembly, Transcript of the plenary meeting of 4 April 2018

Transcript (R-232)

NEK Natsionalna Elektricheska Kompania EAD

Novenergia Novenergia Il — Energy & Env't (SCA) (Grand Duchy of
Luxembourg), SICAR v. Kingdom of Spain, SCC Arb. No. 2015/063,
Final Award, 15 February 2018 (CL-23)

NREAP Republic of Bulgaria, MEET, National Renewable Energy Action
Plan, 20 April 2011 (C-29)

Occidental Occidental Petroleum Corp., Occidental Exploration and Prod. Co.
v. Republic of Ecuador, ICSID Case No. ARB/06/11, Award, 5
October 2012 (CL-158)

Oxera | Expert Report of Jostein Kristensen, Oxera Consulting LLP, 28
October 2020

Oxera II Second Expert Report of Jostein Kristensen, Oxera Consulting LLP,
14 May 2021

Oxera III Supplemental Expert Report of Jostein Kristensen, Oxera Consulting
LLP, 9 July 2021

Oxera IV Fourth Expert Report of Jostein Kristensen, Oxera Consulting LLP,
20 August 2021

Parkerings Parkerings-Compagniet AS v. Republic of Lithuania, ICSID Case

No. ARB/05/08, Award, 11 September 2007 (CL-91)

Permanent Grid
Access Fee

A fee set by the Permanent Grid Access Fee Decision allowing ESO
and the other electricity transmission network operators operating in
Bulgaria to charge producers of solar and wind energy a set price for
access to their respective electricity transmission network.

Permanent Grid
Access Fee Decision

EWRC Decision C-6/13/03/2014 of 13 March 2014, which set the
Permanent Grid Access Fee (FR-84b)

Permit EWRC Decision P-168 of 11 June 2012 (C-105)

Plama Plama Consortium Ltd. v. Republic of Bulgaria, ICSID Case No.
ARB/03/24, Decision on Jurisdiction, 8 February 2005 (CL-24)

PPA Power purchasing agreement

Public Provider NEK

PV Photovoltaic

R-[#] Respondent’s Exhibit

RAESBA Renewable and Alternative Energy Sources and Biofuels Act,
Promulgated SG No. 49, 19 June 2007 (R-006)

RAESBA Regime The Respondent’s incentive scheme under the RAESBA

RC Komstroy Respondent’s Comments on the Komstroy Judgment of 15 October
2021

RCMOMOJ Respondent’s Counter-Memorial on the Merits and Objections to
Jurisdiction of 23 October 2020, Corrected 28 October 2020

Regulator EWRC

Remainder Share of Temporary Grid Access Fee payments already paid by

ACWA Bulgaria but not subject to reimbursement under the Access
Fee Settlement Agreement equaling BGN 315,253.80
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Request for

Respondent’s request to bifurcate the proceedings into a separate

Bifurcation preliminary objections phase and a merits phase, dated 6 August
2018.

RES Renewable energy source(s)

RfA Request for Arbitration of 7 February 2018

RL-[#] Respondent’s Legal Authority

ROP or RPO Slides of Respondent’s Opening of 7 June 2021, Volumes I-IV

RPHB Respondent’s Post-Hearing Brief of 8 October 2021

RREEF RREEF Infra. (G.P.) Ltd. and RREEF Pan-European Infra. Two Lux
S.a.r.l. v. Kingdom of Spain, ICSID Case No. ARB/13/30, Decision
on Responsibility and on the Principles of Quantum, 30 November
2018 (CL-59)

RROMROIJ Respondent’s Rejoinder on the Merits and Reply on Jurisdiction of
14 May 2021

RR Komstroy Respondent’s Reply on the Komstroy Judgment

RSC Respondent’s Submission on Costs of 28 January 2022

RWE RWE Innogy GmbH and RWE Innogy Aersa S.A.U. v. Kingdom of
Spain, 1CSID Case No. ARB/14/34, Decision on Jurisdiction,
Liability, and Certain Issues of Quantum, 30 December 2019 (RL-
257)

Saluka Saluka Investments BV v. Czech Republic, UNCITRAL-PCA, Partial
Award, 17 March 2006 (CL-81)

SERC EWRC

SEWRC EWRC

SG State Gazette of the Republic of Bulgaria

Shareholders ACWA Power International, Crescent, and First Reserve, i.e. ACF’s
shareholders

SilverRidge Silver Ridge Power BC v. Italy, ICSID Case No. ARB/15/37, Award,
26 February 2021 (RL-287)

SPA Share Purchase Agreement between SunEdison BV and ACF, dated
28 June 2012, by which ACF bought 100% of the shares in ACWA
Bulgaria (then ZBE Partners) together with debt owed by ACWA
Bulgaria to SunEdison BV for the price of EUR 32,458,659 (C-107)

SPV Special Purpose Vehicle

Stadtwerke Stadtwerke Miinchen GmbH, RWE Innogy GmbH, and others v.
Kingdom of Spain, ICSID Case No. ARB/15/1, Award, 2 December
2019 (RL-256)

SunEdison BV SunE Solar B.V.

SunEdison Italia SunEdison Italia S.r.1.

SunEdison SLU SunEdison Spain Construction S.L.U.

SunReserve SunReserve Luxco Holdings S.a.r.l and others v. Italian Republic,
SCC Case No. 132/2016, Final Award, 25 March 2020 (RL-262)

Tecmed Técnicas Medioambientales Tecmed S.A. v. México, ICSID Case No.
ARB(AF)/00/2, Award, 29 May 2003 (CL-82)

Temporary Grid A fee set by EWRC Decision C-33/14.09.2012 of 14 September 2012

Access Fee (C-109) allowing ESO and the other electricity transmission network

operators operating in Bulgaria to charge producers of energy from
RES a set price for access to their respective electricity transmission
network
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The Treaty on European Union, originally signed at Maastricht on 7

TEU February 1992

TFEU The Treaty on the Functioning of the European Union, originally
signed at Rome on 23 March 1957

Total Total S.A. v. Argentine Republic, ICSID Case No. ARB/04/1,

Decision on Liability, 27 December 2010 (CL-76)

Transition from FiT
to FiP

The replacement of the FiT with a FiP to be received from the ESSF
rather than NEK, the obligation for previous recipients of a FiT with
a capacity higher than 4 MW to sell their energy on the wholesale
market, and the abrogation of the respective PPAs.

Tribunal The Arbitral Tribunal in this case as constituted on 1 June 2018
TVPEE A 7% tax/levy on energy producers introduced in Spain
Umbrella Clause Article 10(1) ECT, last sentence

Valuation Date

31 December 2019

VCLT

Vienna Convention on the Law of Treaties signed at Vienna on 23
May 1969 (RL-24)

Voltaic Network Voltaic Network GMBH v. The Government of the Czech Republic,
PCA Case No. 2014-20, Award, 15 May 2019 (RL-248)

World Bank Report | World Bank, Bulgaria Power Sector: Making the Transition to
Financial Recovery and Market Liberalization, Summary Report,
November 2016 (R-096)

WS Witness Statement

WS [Name] | First Witness Statement of [Name]

WS [Name] II Second Witness Statement of [Name]

Yukos Yukos Universal Limited (Isle of Man) v. The Russian Federation,
UNCITRAL, PCA Case No. 2005-04/AA227, Final Award, 18 July
2014 (CL-129) (“Yukos™).

ZBE Partners ZBE Partners EAD, previous name of ACWA Bulgaria
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INTRODUCTION

The Tribunal recalls that these proceedings concern a dispute submitted to the
International Centre for Settlement of Investment Disputes (“ICSID” or the “Centre”)
on the basis of the Energy Charter Treaty of 17 December 1994, which entered into
force for the Republic of Bulgaria on 16 April 1998 and for the Republic of Malta on
28 August 2001 (the “ECT”),! and the Convention on the Settlement of Investment
Disputes between States and Nationals of Other States, which entered into force on
14 October 1966 (the “ICSID Convention’). The ICSID Convention Arbitration Rules
of 10 April 2006 (the “Arbitration Rules’) apply to these proceedings.

The Claimant is ACF Renewable Energy Limited (“ACF” or the “Claimant”), a

company incorporated under the laws of the Republic of Malta.?
The Respondent is the Republic of Bulgaria (“Bulgaria” or the “Respondent”).’

The Claimant and the Respondent are collectively referred to in this Decision as the
“Parties”, and the term “Party” is used to refer to either the Claimant or the

Respondent. The Parties’ representatives and their addresses are listed above on page

().

The dispute relates to the Respondent’s alleged failure to fulfil legislative and regulatory
commitments it made relative to a photovoltaic facility of the Claimant, which in the

view of the Claimant constitutes breaches of Article 10 ECT.

By Procedural Order of 11 October 2018, the proceedings concerning the dispute were

bifurcated into:

a. a preliminary phase dealing with the Respondent’s objection to the Tribunal’s
jurisdiction and to the admissibility of the Claimant’s claims based on its
submission that the Tribunal would lack jurisdiction as a consequence of the
application to this case of the judgment of 6 March 2018 of the Court of Justice
of the European Union (the “CJEU”) in Slovak Republic v. Achmea B.V. Case

1

RfA, paras. 51, 55.
For more details see below under IV.A.1.

For more details see below under IV.A.3.
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10.

11.

II.

12.

C-284/16 (hereinafter the “Achmea Judgment”, and the objection to

jurisdiction based thereon the “Achmea Objection”); and

b. a merits phase dealing with the remaining jurisdictional objection(s), liability,

and quantum.

The result of the first phase of the bifurcated proceedings was the Tribunal’s Decision
of 20 December 2019 on the Achmea Objection (the “Achmea Decision”), in which the
Tribunal established its jurisdiction subject to its decision on the non-bifurcated

objection to jurisdiction and consequently denied the Achmea Objection.

The present Award constitutes the conclusion and resolution of the second phase of the

proceedings, i.e. the merits phase.

To that end, the present Award will first set out the procedural history following the
Achmea Decision followed by a summary of the Parties’ positions. It will then present
the established facts relevant for its decision and an analysis of the remaining possible
hurdles to the Tribunal’s jurisdiction. The Award will then deal with the merits of the
present case followed, finally, by an analysis of the compensation owed and the

Tribunal’s decision of the dispute.

The Parties are reminded that the Tribunal will take a straightforward approach to the
resolution of this case. The Tribunal will, in principle, not discuss arguments of the
Parties, or case law, which it did not find applicable or relevant. It may be assumed that
the Tribunal has considered all arguments submitted to it, but that those with which it

has not engaged have been rejected or deemed irrelevant.

Defined terms used in this Award have the same meaning as in earlier Orders and the

Achmea Decision unless otherwise defined herein.

PROCEDURAL HISTORY

This procedural history is limited to the events following this Tribunal’s Achmea
Decision. The procedural history from before the date of that Decision is set out in

paragraphs 11-53 of that Decision.
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14.

15.

16.

17.

18.

19.

20.

Events following the Achmea Decision

On 20 December 2019, together with the issuing of the Achmea Decision, the Parties
were invited to confirm whether they consented to the publication of the Decision on

the ICSID website, in reference to Section 24.1 of Procedural Order No. 1.

On 3 January 2020, the Respondent informed the Secretary of the Tribunal that it did

not consent to the publication of the Tribunal’s Decision on Achmea.

On 10 January 2020, the Claimant informed the Secretary of the Tribunal that it did not

consent to the publication of the Tribunal’s Decision on Achmea.

On 19 February 2020, the Secretary-General of ICSID notified the Tribunal and the
Parties that the case had been transferred to Ms. Veronica Lavista, ICSID Legal

Counsel, to serve as Secretary of the Tribunal.

On 26 February 2020, the Tribunal requested that the Parties inform it of the status of
their efforts to “confer and seek agreement on the further procedural calendar”, as
requested in the Achmea Decision. In order to facilitate the process, the Tribunal
informed the Parties that it would be available from 31 May to 11 June 2021 to hold

two consecutive weeks of hearings.

By communications of 17 March 2020, the Parties submitted to the Tribunal a proposed
procedural schedule, which laid out the future deadlines for written submissions and

hearings.

On 23 March 2020, the Tribunal sent the Parties the final version of the procedural
schedule. The Tribunal informed the Parties that the upcoming hearing would be held

in Paris, France.

Parties’ Written Submissions on Jurisdiction, Merits, and Quantum

On 17 April 2020, the Claimant submitted its Memorial on the Merits (“Claimant’s
Memorial on the Merits” or “CMOM”), together with Exhibits C-015 to C-192, Legal
Authorities CL-072 to CL-151, as well as the following documentation: (i) Consolidated
Index of Claimant’s Exhibits (C-001 to C-192); (ii) Consolidated Index of Claimant’s
Legal Authorities (CL-001 to CL-151); (7ii) Witness Statement of Mr. Abid Hussain
Malik dated 17 April 2020; (iv) Witness Statement of Mr. Adi Blum dated 17 April
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21.

22.

23.

24.

2020; (v) Witness Statement of Mr. Aygen Yayikoglu dated 17 April 2020; (vi) Witness
Statement of Mr. Richard Roberts dated 17 April 2020; (vii) Expert Report of Dr. Fabien
Roques (Compass Lexecon) dated 17 April 2020, accompanied by Exhibits FR-1 to FR-
101 (“Compass I"’); and (viii) Expert Report of Mr. Richard Edwards (FTI Consulting)
dated 17 April 2020, accompanied by Appendices 1 to 6 and Exhibits RE-1 to RE-183
(“FTII”).

On 30 April 2020, the Respondent informed the Tribunal that it had not agreed to
conduct future hearings in Paris. Accordingly, pursuant to the ICSID Convention and
ICSID Arbitration Rules, the Respondent requested that the hearing be held at the seat
of the Centre in Washington, D.C.

On 6 May 2020, the Tribunal informed the Parties that this matter was decided in
paragraph 68 of Procedural Order No. 2 of 11 October 2018 which had established that
“[t)he Tribunal invites the Parties to cooperate and prepare an agreed procedural
calendar taking into account the decision on bifurcation and the available dates that
the Tribunal has indicated to the Parties in section 21.3 of its Procedural Order No. 1.
In relation to section 11.1 of Procedural Order No. 1, the hearing on the Achmea
Objection will be held at the ICSID facilities in Washington, D.C. and the hearing on
the Denial of Benefits Objection and merits will be held at the World Bank Facilities in

Paris, France.”

On 18 September 2020, the Claimant informed the Tribunal that on 10 September 2020,
ACEF closed the sale of its interest in ACWA Power CF Karad PV Park EAD (“ACWA
Bulgaria”) to Enery Power BG Holding GmbH. As a result of this transaction, the
Company ceased to be an affiliate of ACF. Under Clause 12.22 of the Share Purchase
Agreement, however, ACF expressly retained all of its interests in the claims at issue in

the arbitration.

On 13 October 2020, the Tribunal notified the Parties that, for urgent reasons, the
Tribunal would need to move the date for the decision on the Parties’ requests for
document production to 18 December 2020. The Tribunal requested that the Parties
confer and inform it whether this would necessitate any adjustments to the submissions

timetable by 20 October 2020.
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26.

27.

28.

29.

30.

31.

32.

On 14 October 2020, the Respondent requested that the Tribunal extend the deadline
for the submission of the Respondent’s Counter-Memorial on the Merits by one week
from 16 October 2020 until 23 October 2020, in light of the Tribunal’s decision to rule

on the Parties’ document production requests on 18 December 2020.

On 15 October 2020, the Tribunal invited the Claimant to submit any comments it might

have on the Respondent’s request for extension.

By communications of 15 October 2020, the Parties submitted to the Tribunal a revised
procedural schedule. The Parties further informed the Tribunal that the Parties would
prefer to reschedule the hearing to several months after the hearing dates of 7-
11 June 2021 which had been reserved and to adjust the procedural schedule
accordingly. The Parties requested that the Tribunal inform the Parties as soon as

possible of any alternative dates for rescheduling the hearing.

On 15 October 2020, the Tribunal sent the Parties the final version of the revised
procedural schedule. The Tribunal informed the Parties that it would consider possible

alternative hearing dates.

On 16 October 2020, the Tribunal informed the Parties that, during the first half of 2022,
it would only be available during the two weeks of 17-21 and 24-28 January 2022.

On 24 October 2020, the Respondent submitted its Counter-Memorial on the Merits and
Objections to Jurisdiction (“Respondent’s Counter-Memorial on the Merits” or
“RCMOMOJ”), together with Exhibits R-001 to R-282, Legal Authorities RL-152 to
RL-278, as well as the following documentation: (i) Consolidated Index of
Respondent’s Exhibits (R-001 to R-282); (ii) Consolidated Index of Respondent’s Legal
Authorities (RL-001 to RL-278); and (iii) Expert Report of Mr. Jostein Kristensen
(Oxera Consulting LLP) dated 23 October 2020 (“Oxera I").

On 26 October 2020, the Tribunal requested that Parties inform it by 13 November 2020
if they intended to change the hearing dates to January 2022.

By communications of 6 November 2020, the Parties informed the Tribunal that the
January 2022 hearing dates proposed by the Tribunal were unfeasible, and that therefore

the current procedural calendar should be maintained.
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34.

35.

36.

37.

38.

39.

40.

On 24 November 2020, the Respondent notified the Claimant and the Tribunal that it
had inadvertently omitted to include as exhibits to its Counter-Memorial submission
several sources used as the basis for calculating Figure 6.3 on page 63 of the Expert
Report of Mr. Jostein Kristensen of Oxera dated 23 October 2020. The Respondent
therefore submitted into the record Exhibits R-283 to R-286. The Respondent also
submitted a corrected version of the Oxera Report identifying the sources to Figure 6.3

on page 63, along with a redline showing this change.

On 4 December 2020, each Party submitted its request for document production,
together with the response of the other Party and its own reply, in the form of a Redfern
Schedule (as prescribed in section 16.4 of Procedural Order No. 1, and in accordance

with the schedule approved by the Tribunal on 15 October 2020).

On 8 December 2020, the Secretary-General of ICSID notified the Tribunal and the
Parties that the case had been transferred to Mr Francisco Abriani, ICSID Legal

Counsel, to serve as acting Secretary of the Tribunal.

On 18 December 2020, the Tribunal issued Procedural Order No. 5, regarding the
Tribunal’s Decision on the Parties” Document Production Requests. Further to the
Tribunal’s letter of 15 October 2020, the Parties were ordered to comply with the
Tribunal’s decisions in the schedule by 15 January 2021.

On 27 January 2021, the Claimant submitted a request for an extension of its deadline

to submit its Reply Memorial by one week, from 29 January 2021 to 5 February 2021.

On 27 January 2021, the Respondent requested leave to submit brief comments on the

Claimant’s request seeking an extension of the Reply deadline.

On 28 January 2021, the Tribunal granted the Respondent’s request for leave. On the
same date, the Respondent requested that the Tribunal either (i) grant a three-day
extension to the Claimant, which the Respondent suggested was a compromise between
the Parties or (ii) establish a new procedural schedule in coordination with the Parties,

to include a later hearing date.

On 29 January 2021, the Tribunal informed the Parties that it decided to grant the
Claimant’s request of 27 January 2021.
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42.

43.

44,

45.

46.

47.

On 5 February 2021, the Claimant submitted its Reply Memorial on the Merits and
Counter-Memorial on Jurisdiction (“Claimant’s Reply” or “CROMCMOJ”), together
with Exhibits C-193 to C-253, Legal Authorities CL-152 to CL-185, as well as the
following documentation: (i) Consolidated Index of Claimant’s Exhibits (C-001 to C-
253); (ii) Consolidated Index of Claimant’s Legal Authorities (CL-001 to CL-185); (iii)
Second Witness Statement of Mr. Abid Hussain Malik dated 5 February 2021; (iv)
Second Witness Statement of Mr. Adi Blum dated 5 February 2021; (v) Second Witness
Statement of Mr. Richard Roberts dated 5 February 2021; (vi) Second Expert
Regulatory Report of Dr. Fabien Roques (Compass Lexecon) dated 5 February 2021,
together with Exhibits FR-102a to FR-136 (“Compass II"’); and (vii) Second Report of
Richard Edwards (FTI Consulting) dated 5 February 2021, together with Appendix 2
(Spreadsheet calculation of the Claimant's losses) and Exhibits RE-184 to RE-186
(“FTILII”).

On 18 March 2021 the Respondent filed a letter including: (i) a supplemental document
request (the “Supplemental Document Request”), and (ii) a request for further
direction from the Tribunal to the Claimant in relation to some of the Tribunal’s orders

regarding the production of documents as contained in Procedural Order No. 5.

On 20 March 2021, the Tribunal invited the Claimant to respond to the Respondent’s
letter of 18 March 2021 by 1 April 2021.

On 1 April 2021 the Claimant filed a reply to the Respondent’s letter of 18 March 2021.

On 5 April 2021, the Tribunal informed the Parties that, if the Respondent deemed a
second round of submissions necessary on the Supplemental Document Request, the
Tribunal expected the Respondent’s comments by 9 April and any further comments by
the Claimant by 16 April.

By communication of 6 April 2021, the Respondent confirmed that it considered a
second round of submissions to be necessary and would submit a letter by 9 April as

requested by the Tribunal.

By letter of 9 April 2021, the Respondent replied to the letter of the Claimant and
maintained its Supplemental Document Request. The Respondent requested that the
Tribunal order the Claimant: (i) to produce certain documents that the Claimant

allegedly should have, and could have, produced, or otherwise (i) to submit affidavits
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48.

49.

50.

51.

52.

53.

54.

by certain representatives of the Claimant or its shareholders as to why it is not

producing, or cannot produce, the requested documents.

On 16 April 2021, the Claimant replied to the letter of 9 April, objecting to the

Supplemental Document Request.

On 23 April 2021, the Tribunal issued Procedural Order No. 6 which denied the

Supplemental Document Request.

On 15 May 2021, the Respondent submitted its Rejoinder on the Merits and Reply on
Jurisdiction (“Respondent’s Rejoinder” or “RROMROJ”), together with Exhibits R-
025 Resubmitted, R-287 to R-430, Legal Authorities RL-190 Resubmitted, RL-229
Resubmitted, RL-279 to RL-330, as well as the following documentation: (i)
Consolidated Index of Respondent’s Exhibits (R-001 to R-430); (ii) Consolidated Index
of Respondent’s Legal Authorities (RL-001 to RL-330); and (7ii) Second Expert Report
of Mr. Jostein Kristensen (Oxera Consulting LLP) dated 14 May 2021 (“Oxera IT”).

On 17 May 2021, the Secretary-General of ICSID notified the Tribunal and the Parties
that the case had been transferred to Ms. Patricia Rodriguez, ICSID Legal Counsel, to

serve as Secretary of the Tribunal.

On 19 May 2021, the Respondent submitted a corrected version of its Rejoinder on the
Merits to correct a number of inadvertent errors related to the exhibit numbers, as well
as clerical errors, together with a redline reflecting the changes from the Rejoinder as

submitted on 14 May 2021.

On 20 May 2021, the Claimant informed the Tribunal that the Respondent had agreed
to a short extension allowing that the Claimant’s submission of its Rejoinder on
Jurisdiction, be submitted on 24 May 2021, instead of 21 May. The Respondent

confirmed the Parties’ agreement by e-mail of the same date.

On 24 May 2021, the Claimant submitted its Rejoinder on Jurisdiction (“Claimant’s
Rejoinder on Jurisdiction” or “CROJ”), together with Exhibits C-254 to C-260 and
Legal Authorities CL-186 to CL-201, as well as the following documentation: (i)
Consolidated Index of Claimants’ Exhibits (C-01 to C-260); and (ii) Consolidated Index
of Claimant’s Legal Authorities (CL-01 to CL-201).
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56.
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59.

60.

61.

By communication of 3 June 2021, the Respondent submitted the award issued in Littop
Enterprises Limited, Bridgemont Ventures Limited, Borda Management Limited v.

Ukraine (“Littop”) as Respondent’s Legal Authority RL-331.4

On 6 June 2021, the Respondent informed the Tribunal that the Respondent’s expert,
Mr. Kristensen, had made corrections to his reports dated 23 October 2020 and 14 May
2021. The Respondent resubmitted revised clean copies and redlines of Mr. Kristensen’s
reports reflecting those corrections. The Respondent also submitted a complete copy of
Exhibit R-025 with complete translations of each Excel tab which had been

inadvertently omitted before.

Hearing on Jurisdiction, Merits, and Quantum

By letter of 31 March 2021, the Tribunal invited the Parties to share their views on the

possibility of organizing a remote hearing by 9 April 2021.

On 5 April 2021, the Tribunal informed the Parties that it considered it more beneficial
to hold the pre-hearing organizational meeting earlier than previously scheduled and
suggested that it take place on 25 May 2021. The Parties were invited to confirm their
availability on this date and time by 10 May 2021.

On 9 April 2021, the Claimant responded to the Tribunal’s letter of 31 March 2021. The
Claimant agreed that the upcoming hearing should be conducted in a remote manner in
light of the trajectory of the COVID-19 pandemic and resulting travel restrictions as

well as the different locations of all of the hearing participants.

On the same date, the Respondent notified the Tribunal that it did not object to holding
the hearing remotely. The Respondent asked that the Tribunal indicate whether it would
be prepared to extend the hearing to include Saturday and Sunday, 12-13 June 2021.

On 14 April 2021, the Tribunal invited the Claimant to indicate whether it agreed with
the Respondent’s proposal to extend the hearing over the weekend on 12 and 13 June

2021.

Littop Enterprises Limited, Bridgemont Ventures Limited, Borda Management Limited v. Ukraine, SCC
Arbitration No. V 2015/092, Final Award, 4 February 2021 (RL-331) (“Littop™).
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65.

66.

67.

68.

69.

70.

By communication of 22 April 2021, the Claimant indicated that it did not believe it to
be necessary to extend the hearing past 11 June 2021. However, the Claimant proposed
to hold 12 June 2021 (Saturday) in reserve in case the hearing would not be completed
within the originally contemplated five-day period. Subsequently, the Tribunal
confirmed that it would hold 12 June 2021 (Saturday) in reserve.

By communications of 7 and 10 May 2021, the Parties confirmed their availability to

participate in the pre-hearing organizational meeting on 25 May 2021.

On 17 May 2021, the Tribunal informed the Parties that in order to accommodate the
Parties’ availability, the Tribunal had decided that the President would participate in the
meeting on behalf of the whole Tribunal. In preparation for the meeting, the Parties were
invited to confer on the draft hearing protocol and to submit by 24 May 2021 a joint
proposal advising the Tribunal of any agreements they were able to reach on the draft
or of their respective positions where they were unable to reach an agreement. The
Parties were also asked to inform the Tribunal of any item they wished to address during

the meeting.

On 19 May 2021, the Tribunal sent the Parties a list of questions for the Parties to answer

and further elaborate on during the course of the Hearing.

By communications of 21 May 2021, the Parties informed the Tribunal of the names of

witnesses and experts the Parties wished to call for examination.

On 24 May 2021, the Parties sent the Tribunal their joint observations on the draft

hearing protocol, noting that the Parties had been unable to agree on certain provisions.

On 25 May 2021, the President of the Tribunal and the Parties held a pre-hearing
conference meeting, pursuant to Section 20.1 of Procedural Order No. 1. During the
pre-hearing conference, the President of the Tribunal decided the outstanding points of

disagreement between the Parties in relation to the organization of the hearing.

On 27 May 2021, the Tribunal sent the Parties a list of additional questions for the

Parties to answer and elaborate on during the course of the hearing.

On 1 June 2021, the Tribunal issued Procedural Order No. 7, on the organization of the

hearing.
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The hearing on jurisdiction, merits, and quantum was held virtually via Zoom and
hosted by FTI Trial Services on 7 to 12 June 2021 (the “Hearing”). The following

persons were present at the Hearing:

Tribunal:
Judge Bruno Simma President
Mr. Oscar M. Garibaldi Arbitrator
Professor Pierre Mayer Arbitrator

Assistant to the Tribunal:
Mr. Jan Ortgies Assistant to the Tribunal
ICSID Secretariat:

Ms. Patricia Rodriguez Martin Secretary of the Tribunal

For the Claimant:
Counsel:
Mr. Reginald R. Smith
Mr. Kenneth R. Fleuriet
Mr. Kevin D. Mohr
Ms. Amy Roebuck Frey
Ms. Héloise Hervé
Ms. Emma lannini
Ms. Violeta Valicenti
Mr. Kostadin Sirleshtov
Ms. Borislava Piperkova

Party Representatives:
Mr. Aygen Yayikoglu
Mr. Jerome Martin

Witnesses:

Mr. Adi Blum

Mr. Abid Malik

MTr. Richard Roberts

Experts:
Dr. Fabien Roques

Ms. Anastasia Tseomashko

Ms. Catherine Doulache
Mr. Richard Edwards
Mr. Samuel Davey

Mr. Sean Horan

Ms. Alexandra Ziotkowska

Technical Support Staff:
Mr. Ovidiu Pitic
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King & Spalding
King & Spalding
King & Spalding
King & Spalding
King & Spalding
King & Spalding
CMS

CMS

Crescent Capital
ACWA Power

Blackrock
ACWA Power
Crescent Capital

Compass Lexecon
Compass Lexecon
Compass Lexecon
FTI
FTI
FTI
FTI

King & Spalding



For the Respondent:
Counsel:

Ms. Abby Cohen Smutny
Mr. Petr Polasek

Ms. Jennifer Glasser

Mr. Brody Greenwald
Mr. Francisco Jijon

Mr. Sven Volkmer

Mr. Chad Farrell

Ms. Raquel Martinez Sloan
Ms. Gabriela Lopez Stahl
Ms. Céline Aka

Mr. Francis Levesque
Ms. Dara Brown

Ms. Lauri Kai

Mr. Alec Albright

Mr. Taylor Gillespie

Mr. Efat Elsherif

Mr. Lazar Tomov

Ms. Sylvia Steeva

Ms. Yoana Yovnova

Party Representative:
Mr. Ivan Kondov

Experts:

Mr. Jostein Kristensen
Mr. Ilyes Kamoun

Mr. Mohammed Khalil
Mr. Mateusz Slomka
Mr. Hugo Talbot

Technical Support Staff:
Mr. Daniel Shults

Mr. Antonio Nittoli

Court Reporters:
Ms. Diana Burden
Ms. Ann Lloyd

Technical Support:
Mr. Steve Schwartz
Mr. Jamey Johnson
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White & Case LLP
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White & Case LLP
White & Case LLP
White & Case LLP
White & Case LLP
White & Case LLP
White & Case LLP
White & Case LLP
White & Case LLP
White & Case LLP
White & Case LLP
Tomov & Tomov

Tomov & Tomov

Tomov & Tomov

Ministry of Finance, Republic of Bulgaria

Oxera Consulting LLP
Oxera Consulting LLP
Oxera Consulting LLP
Oxera Consulting LLP
Oxera Consulting LLP

White & Case LLP
White & Case LLP

FTI Trial Services
FTI Trial Services



Mr. Andrew Skim FTI Trial Services

72. During the Hearing, the following persons were examined:

On behalf of the Claimant:

Mr. Adi Blum Witness
Mr. Abid Malik Witness
Mr. Richard Roberts Witness
Dr. Fabien Roques Expert
Mr. Richard Edwards Expert
On behalf of the Respondent:
Mr. Jostein Kristensen Expert
73. During the Hearing, the Parties submitted the following demonstrative exhibits:

From Claimant
e Claimant’s Opening Presentation (142 pages);
e Presentation of Dr. Fabien Roques (Compass Lexecon) (54 pages); and
e Presentation of Mr. Richard Edwards (FTI) (16 pages).¢
From Respondent
e Respondent’s Opening Presentation (submitted in four volumes);

e Presentation of Mr. Jostein Kristensen (Regulatory Framework) (Oxera

Consulting LLP) (18 pages); and

e Presentation of Mr. Jostein Kristensen (IRR & Quantum) (Oxera Consulting

LLP) (12 pages).

74. In accordance with the Tribunal’s instructions, on 9 July 2021, the Claimant filed the
Supplemental Report of Fabien Roques and Richard Edwards (“FTI III”’) and the

Dr. Roque’s presentation was resubmitted by the Claimant on 9 June 2021, following the Tribunal’s
instruction to delete certain slides.

Mr. Edward’s presentation was resubmitted by the Claimant on 11 June 2021, following the Tribunal’s
instruction to delete one slide.
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76.
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78.

79.

80.

81.

Respondent filed the Supplemental Expert Report of Jostein Kristensen, Oxera
Consulting LLP (“Oxera III”).

On 20 July 2021, the Parties informed the Tribunal that they had reached an agreement
to allow the Respondent to submit a further report by Oxera, responding to Claimant’s
new calculations concerning the Spalma Incentivi measures taken by Italy. On 29 July
2021, the Tribunal informed the Parties that it approved of the Parties procedure for the
filing of the additional expert report.

On 21 July 2021, the Tribunal sent the Parties a list of questions for the Parties to answer

and further elaborate on in their Post-Hearing Briefs.

On 20 August 2021, the Respondent filed the Fourth Expert Report of Jostein
Kristensen, Oxera Consulting LLP together with appendices 1 to 4 (“Oxera IV”).

On 13 September 2021 the Respondent requested leave from the Tribunal to submit into
the record the judgment of the CJEU in Republic of Moldova v. Komstroy LLC (the
“Komstroy Judgment”),” and suggested that, on 15 October 2021, the Parties should
file simultaneous submissions of no more than 10 pages addressing the implications of

the Komstroy Judgment for the Tribunal’s jurisdiction.

On 22 September 2021, the Claimant filed its observations on the Respondent’s request
of 13 September 2021. It opposed the introduction of the Komstroy Judgment into the

record of this arbitration.

On 23 September 2021, the Tribunal informed the Parties that it would grant the
Respondent’s request to include the Komstroy Judgment in the record of the case as a
new authority and invited the Parties to attempt to agree on the details (timing, length
and effect on the Post-Hearing Briefs) for a new round of submissions on this new legal

authority.

On 1 October 2021, the Parties sent a joint communication to the Tribunal informing it
of the Parties’ agreement to move the deadline for the filing of the Post-Hearing Briefs
to 8 October 2021 and to address the Komstroy Judgment in two rounds of submissions

(with a page limit of 10 page each). The Parties also agreed on the dates on which the

Republic of Moldova v. Komstroy LLC, Case C-741/19, Judgment (CJEU, Grand Chamber), 2 September
2021 (RL-332) (the “Komstroy Judgment”).
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&3.

84.

85.

86.

87.

88.

&9.

90.

submissions should be made and that each submission may be accompanied by

additional exhibits and legal authorities.

On 4 October 2021 the Tribunal informed the Parties that it had decided to adopt the
Parties’ agreement with respect to the deadline for the filing of the Post-Hearing Briefs

and the sequence and format of their submissions on the Komstroy Judgment.

On 8 October 2021, the Parties filed their respective Post-Hearing Briefs (“CPHB” and
“RPHB”).

On 15 October 2021, the Respondent submitted its comments on the implications for
the Tribunal’s jurisdiction of the Komstroy Judgment, together with Legal Authorities
RL-139 (resubmitted) and RL-332 to RL-364, and a consolidated index of Legal

Authorities.

On 22 October 2021, the Parties informed the Tribunal of their agreement to move the

deadline for their cost submissions to 28 January 2022.

On 3 December 2021, the Respondent submitted its Reply on the Komstroy Judgment,
together with Legal Authorities RL-365 and RL-366 and a consolidated index of Legal

Authorities.

On 22 December 2021, the Claimant submitted its Rejoinder on the Komstroy
Judgment, together with Exhibits C-261 to C-264; Legal Authorities C-213 to CL-215;
and an Index of Exhibits; and of Legal Authorities.

On 15 November 2021, the Claimant submitted its comments on the Komstroy
Judgment, together with Legal Authorities CL-202 to CL-212 and an updated index of
Legal Authorities.

On 7 January 2022, the Parties informed the Tribunal through a joint communication
that they had agreed on a 10-page limit for each Party’s submission on costs, excluding
cost schedules detailing each Party’s costs for the case. By e-mail of 10 January 2022,

the Tribunal approved of the Parties’ agreement.

On 28 January 2022, the Parties filed their respective submissions on costs.
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86.

87.

88.

&9.

As of 19 January 2023, Mr. Oladimeji Ayobobola Ojo, ICSID Legal Counsel was

appointed to serve as Secretary of the Tribunal.

The proceeding was closed on [insert date], 2023.

PARTIES’ POSITIONS
Below the Tribunal sets out the positions of the Parties.

Before doing so, the Tribunal recalls that more than 3,500 pages of submissions,
presentations, expert reports, and witness statements were presented to it and that a six-
day hearing took place. Therefore, in the summary that follows the Tribunal will not be
able to give full credit to every idea, fact, or argument submitted to it and represented
in those documents. The Tribunal further recalls that by its very nature, a summary of
arguments contains subjective choices and decisions on the importance of some aspects
or arguments over others and that an argument is eventually what the reader thereof, i.e.

the Tribunal, understands it to be, not what the writer intended it to be.

That being said, the Tribunal is mindful that a claim extending over three (or rather five)
kinds of different breaches of the ECT in relation to seven different measures can
necessarily not be presented, or even summarised, without some degree of repetition
and thus inevitably the “summary” of arguments set forth below will at times include a

measure of repetition.
A. The Claimant
1. Introduction

The Claimant’s main position is that, in 2011-2012, the Respondent set up an incentive
scheme for investors in photovoltaic (“PV”) energy by means of various legislative,
regulatory, and contractual guarantees and commitments. Once the scheme had proven
successful, however, the Respondent “changed the rules of the game”. The Respondent
reneged on its guarantees and commitments, to the substantial detriment of the Claimant

and, in doing so, the Respondent violated the ECT and related rules of international law
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protecting the Claimant’s investment. Therefore, the Respondent is liable to the

Claimant for the damages it has suffered as a result of those breaches.®
2. The details of the Investment

The Claimant avers that it is a Maltese company, founded by its three shareholders
ACWA Power International, Crescent, and First Reserve (the “Shareholders™).” “[A]t
all times relevant to this dispute and at the commencement of this arbitration”,'° the
Claimant owned 100% of the Bulgarian operating company ACWA Bulgaria,
previously named ZBE Partners EAD (“ZBE Partners”).!! ACWA Bulgaria at the
relevant times owned 100% of the PV plant at land plot No 000434, situated in the land
belonging to Karadzhalovo village, Parvomay Municipality, Plovdiv region, Merata
area, with an area of 995,117 decares (the “Karad Plant” and the planning, building,
and operation thereof being the “Karad Project”; ACWA Bulgaria, the Karad Plant
and Project, and, inasmuch as relevant and where applicable, all claims to money and

performance and all returns associated with them together being the “Investment”). !>

In 2010, First Reserve had entered into a joint venture framework agreement with SunE
Solar B.V. (“SunEdison BV”), the “market leader”,'* under which SunEdison BV
would develop renewable energy plants and propose them to First Reserve for inclusion
in its investment funds.'* (The Tribunal notes that, although the Claimant refers only to
SunEdison, at least three entities from what appears to be a “SunEdison” group were
involved in parts of the Karad Project: SunE Solar B.V., SunEdison Italia S.r.l.
(“SunEdison Italia”), and SunEdison Spain Construction S.L.U. (“SunEdison SLU”).
For the sake of clarity, in presenting the Claimant’s argument, the Tribunal will make
informed guesses, helped also by the submissions of the Respondent,'” as to which

SunEdison group entity is meant in each case.)

CMOM, para. 2.

CMOM, para. 32.

CMOM, para. 33.

CMOM, paras. 33, 156.
CMOM, para. 33.

CMOM, para. 166.

CMOM, para. 155.

See e.g. at RCMOMOJ, para. 99.
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SunEdison Italia acquired ACWA Bulgaria (then ZBE Partners) in September 2011.
SunEdison SLU then sold its engineering, procurement, and construction services
regarding the Karad Plant to ACWA Bulgaria for a total price of EUR 134.4 million and
entered into an operation and maintenance agreement with ACWA Bulgaria under

which SunEdison SLU was to operate the Karad Plant in exchange for an annual fee. '

Construction of the Karad Plant started on 10 September 2011 and was completed by
March 2012."7

In reliance on the guarantee of full offtake of renewable energy production as included
in the Energy from Renewable Sources Act of 2011 (the “ERSA”) (see below),
SunEdison SLU had maximised the efficiency of the plant by installing a higher
capacity of solar modules (60.4 MW of peak capacity) than the capacity of the inverters
of the plant (at 50 MW nominal capacity) (the “60.4/50 Ratio”’). The design allows a
PV plant to produce electricity at the maximum capacity of the inverters for a longer
period each day, and to make up for losses that are suffered in the process of producing

energy at a PV plant.!'®

As the Claimant sets out: “[i]ncreasing the peak capacity of the panels above the
capacity of the auxiliary systems mitigates this inefficiency [of the plant’s peak capacity
only being used at the sun’s peak] by shifting the entire bell curve upward so that the
plant is using all of the auxiliary systems at their maximum capacity for more of the
day.”!” The design entails additional costs but SunEdison BV concluded at the time that
the value of the additional production under the applicable FiT would exceed those

costs.?’

CMOM, para. 156; CMS Cameron McKenna LLP, Legal Due Diligence Report Karadzhalovo Solar PV
Project, 18 April 2012 (C-75) (“CMS Due Diligence Report™), pp. 2, 6, 8, 22; Engineering, Procurement
and Construction Agreement between SunEdison SLU and ACWA Bulgaria (then ZBE Partners), as
amended and restated, 9 March 2012 (C-70); Operation and Maintenance Agreement between SunEdison
SLU and ACWA Bulgaria (then ZBE Partners), as amended and restated, 9 March 2012 (C-71); EWRC
Decision No. L-383, 26 April 2012 (C-103) (the “License Decision™).

HT, D5, 11 June 2021, pp. 921-924; CPHB, para. 59; SunEdison/MEMC, Karadzhavolo Bulgaria 60.4
MWp, November 2011 (C-63), p. 9.

CMOM, paras. 159, 225; CROMCMOJ, paras. 16, 215; COS, p. 35; HT, D1, 7 June 2021, pp. 51-53.
CPHB, para. 16, fn. 21; CMOM, para. 225.
CMOM, paras. 159, 226, 227, 313.

39



96.

97.

98.

The design was in conformity with the applicable regulatory framework at the time.?!
A plant with 50 MW of total installed capacity, such as the Karad Plant, can have 60.4
MWp of installed PV panels, but would never deliver more than 50 MW to the grid at
any given time.?> A measure such as the 60.4/50 Ratio is comparable to installing
“trackers” that make the panels follow the sun during the day, or installing higher quality
components that have a higher degree of efficiency and as such increase the times during

which a plant can produce at maximum level.?

The Claimant bought ACWA Bulgaria from SunEdison BV on 28 June 2012. The deal
was done by means of a share purchase agreement by which the Claimant bought 100%
of the shares in ACWA Bulgaria (then ZBE Partners) together with debt owed by
ACWA Bulgaria to SunEdison BV for the price of EUR 32,458,659 (the “SPA”).%*

At the time of the SPA, the Karad Plant was complete and operational, had received all
necessary licenses from Bulgarian authorities (in particular, the Energy and Water
Regulatory Commission (the “EWRC” — alternatively the State Energy Regulatory
Commission (the “SERC” or the “SEWRC”), or the “Regulator”), including Decision
No. L-383 of 26 April 2012 (the “License Decision”)* issuing the license for
generation of electric power No. L-383-01 of the same date (the “License”),?® and
EWRC Decision P-168 of 11 June 2012 (the “Permit”).2’ In addition, ACWA Bulgaria
had entered into a power-purchasing agreement with Natsionalna Elektricheska
Kompania EAD (“NEK”, the “Public Provider”), dated 13 June 2012, (a power-
purchasing agreement being a “PPA” and this PPA being the “Karad PPA”)? to sell

21

22

23

24

25

26

27

28

CMOM, para. 159.
CROMCMOYJ, para. 252.
COS, p. 135; CPHB, para. 16, fn 21.

CMOM, para. 191; Share Purchase Agreement between SunEdison BV and ACF, 28 June 2012 (C-107)
(the “SPA”), clauses 1.1, 2, 3; SunEdison Italia had, in the meantime, transferred the shares in ACWA
Bulgaria to SunEdison BV, ¢f. CMS Due Diligence Report (C-75), pp. 2, 6, 8, 22.

CMOM, para. 182; License Decision (C-103).

License for generation of electric power No. L-383-01, 26 April 2012 (C-158) (the “License”). The
Parties often use the defined term License for either of the two documents, i.e. the License Decision or
the License or for both documents together. While somewhat unfortunate, the Tribunal will also adhere
to that practice, meaning that when the Tribunal refers to the License it will usually refer to both
documents together, unless otherwise specified.

CMOM, para. 183; EWRC Decision No. P-168, 11 June 2012 (C-105) (the “Permit”).

CMOM, paras. 184-188; Agreement for Purchase of Electricity Produced by Photovoltaic Power Plant
No. 1211E3327013/13.06.2012 between ACWA Bulgaria (then ZBE Partners EAD) and NEK EAD, 13
June 2012 (C-106) (the “Karad PPA™).
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100% of its electricity production to NEK at the fixed FiT rate guaranteed by law. That
rate was BGN 485.60/MWh as determined by Decision C-18/2012 of the EWRC which
set the feed-in tariff for all investments in the period from July 2011 to and including
June 2012 (the “FiT Decision”; a “FiT” being a feed-in tariff and the “FiT” being the
FiT set by the FiT Decision).?’ The Karad Plant being complete, operational, fully
authorised, and qualifying for the FiT was one of the Claimant’s preconditions for

entering into the transaction.°

In order not to “have its capital tied up in a non-performing asset”, the Claimant sold
the Karad Plant to Enery Development GmbH from Vienna (“Enery”) effective on 31
December 2019 for EUR 28.6 million, with the total valuation under that deal being
nearly 40% less than the acquisition value in 2012.3! The deal closed on 10 September
2020 and the entity that eventually made the purchase was Enery Power BG Holding
GmbH.*

3. Factual background PV energy and incentive schemes

The Claimant submits that in the 2011/2012 period, it was significantly more expensive
to produce renewable energy than to produce conventional power, to an extent that PV
energy production could not recover its costs at the regulated prices set for conventional

electricity in Bulgaria at the time.*’

PV installations are capital-intensive, and around 86% of their total lifetime costs are
incurred upfront for building the plant, after which only comparatively low operating
costs arise.>* Accordingly, as the Respondent’s expert Mr Kristensen confirmed in
cross-examination, the levelized cost of electricity (“LCOE”) for a specific, existing

plant does not decrease significantly over time.*>
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32

33

34
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CMOM, paras. 19, 140, 189; EWRC Decision No. C-18/2011, 20 June 2011 (C-48) (the “FiT Decision™).
CMOM, paras. 19, 168, 189, 273, 306.
CMOM, para. 263; HT, D5, 11 June 2021, p. 1006.

Letter from the Claimant to the Tribunal of 18 September 2020. The Tribunal observes that most
arguments regarding “Enery” as set out below either refer to Enery rather than to Enery Power BG
Holding GmbH or are unaware of that distinction. In any case, the Enery-related arguments do not appear
to depend on the identification of the precise entity.

CMOM, paras. 3-4, 73, 75.
CMOM, paras. 5, 76, 81; Compass I, para. 4.53.
HT, D5, 11 June 2021, pp. 910-912.
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An increase in production capacity and advancements in the design and installation

36 «[B]ecause the

technique of PV plants caused the cost of PV plants to decline rapidly.
capital cost of a particular renewable plant is fixed at the time of construction”, cost
reductions do not benefit existing plants.?” Based on the previous two points, PV plants
are “doubly sunk™ assets because (i) almost all their lifetime costs are sunk up front and
(i1) once the costs are sunk, a plant cannot profit from the declining costs of PV panels

any more.>®

Energy production through PV, being dependent on the sun, and not being able to
regulate or economically store its output, is also more volatile and less manageable than
conventional energy production. As such, it is more exposed to market volatility since
a PV plant may be producing, and consequently it may be in need of selling, a lot of
energy at a time that the market price is low, and may not produce energy at a time that
the market price is high.?° For the same reason, i.e. the production being less predictable
and less manageable, energy production through PV also increases imbalance costs for
the grid operator ((im-)balance costs or (im-)balancing costs are the costs of balancing
out the effect that a higher or lower than expected production from a source of electricity
has on the overall electricity grid by requiring the decrease or increase of the input of

other sources of electricity at a cost).*

Finally, an increase in renewable energy production and consumption brings with it
environmental and energy security benefits that, while beneficial to society as a whole,
an unregulated energy market of individual consumers is unable to price and

compensate.*!
4. The composition of a perfect incentive scheme

Based on the above factors, the Claimant is of the opinion that an incentive scheme that

seeks to increase PV energy production must (i) allow PV energy producers to recover

36
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40

41

CMOM, para. 6.
CMOM, paras. 78-80.
COS, p. 15; HT, D1, 7 June 2021, pp. 24-26.
CMOM, paras. 7, 77.
CMOM, paras. 12, 77, 142.
CMOM, paras. 82-83.
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their costs and make a profit when selling their energy,* (ii) facilitate, either through
direct subsidies or through long-term minimum price stability, that potential investors
be able to come up with the high amount of capital needed at the beginning of an
investment in a PV plant,* (iii) maintain guaranteed offtake prices over a long period,
in order not to incentivize potential investors to wait with their investments until the
costs of PV plants have further decreased,** and in order not to deter investors by adding
a price risk to the investment,* (iv) insulate PV plants from market volatility, e.g.
through guaranteeing a full offtake at a set price, and not charging imbalance costs,*
and (v) not reduce renumeration for existing plants in acknowledgment of the fact that

almost all costs of a PV plant are sunk at the time of commissioning.*’

A FiT is an effective incentive tool in that regard because it addresses the above-
mentioned characteristics that make (or made at the time) renewable energy non-
competitive in the market while efficiently allocating risks between the government and

investors.*®

The “best practice” in the design of a FiT programme is (i) to allocate risks to investors
that the investors are in the best position to manage and (ii) to allocate risks which the
investors cannot effectively manage to the regulator and, ultimately, to the consumer.*’
As a benefit from reducing an investor’s risk, the investor will be happy to accept a
lower return on its then more stable investment, reducing the support needed.>® The
reduction of risks makes it easier for investors to obtain third-party debt, and thus

increases possible project sizes and investor appetites.”!
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47
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CMOM, para. 4.

CMOM, paras. 5, 10, 81, 85.

CMOM, paras. 6, 80, 95; COS, p. 15.

CMOM, para. 90.

CMOM, paras. 7ft, 12, 129, 142.

HT, D1, 7 June 2021, p. 26.

CMOM, paras. 84-85; Compass I, para. 4.64.

CMOM, para. 88; HT, D1, 7 June 2021, p. 46; CPHB, paras. 1, 52.
CMOM, para. 92.

CMOM, para. 93 (together with other tax and accounting benefits); HT, D1, 7 June 2021, pp. 147-148;
CPHB, paras. 1, 52.
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In a perfect scheme, decisions regarding the level of output of a site, such as site
selection, the selection of the equipment, and the project design, as well as the
management of the costs of a project (the operational risk) should fall to the investor.>?
In such a scheme, a guarantee of a full offtake of all production encourages producers
to maximise their output and efficiency, and to innovate on ways to do so, which is a
good way for a State to obtain a higher overall production of the desired renewable

energy and to reduce costs for successive generations of plants.

The risk of the inability to forecast daily electricity production, and the effects thereof
on the electricity grid should better be borne by the regulator and the consumer.>* The
“regulatory risk”, under which the Claimant “primarily” subsumes the risk that,
measured against its desired effect, the scheme turns out to be too generous, or not

generous enough, should equally fall to the system and, in doing so, to the consumer.>”

The “defining characteristic” of a FiT programme is that it fixes the price and quantity
terms “ex ante”, not allowing for any fine-tuning afterwards, in order to give investors
the confidence and predictability needed to decide to invest the high upfront investment
necessary for an investment in PV energy.>® The level of a FiT should be prospectively
set, leaving the investor room to manage the cost in light of that standard, and imbalance
costs should fall to the system, either directly, or indirectly by allowing the producer

greater leeway regarding the accuracy of its forecasts.®’

What matters to an investor in its decision to invest in a renewable plant is the “net rate
of financial support”, being “the headline tariff rate less any costs imposed by the
regulator on the normal operation of the plant”. Transparency and stability regarding all
contributing factors to the net rate of financial support are thus key to any (prospective)
investor, including, in particular, stability regarding the net rate of the FiT level, the
annual offtake percentage, and the duration of the guaranteed offtake at the guaranteed

price. Stability of these factors, when paired with monitoring of an incentive
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CMOM, para. 88; HT, D1, 7 June 2021, p. 46; CPHB, paras. 1, 52.

CMOM, paras. 128, 227; referring to Compass I, para. 4.42; CROMCMOJ, paras. 16, 262, 268; Compass
I1, para. 3.50.

CMOM, paras. 88, 142.

CMOM, para. 90, CROMCMOJ, para. 378; COS, p. 31; HT, D1, 7 June 2021, pp. 46-48.
CROMCMOYV, para. 149; Compass II, Section 3, para. 3.2.

CMOM, para. 88.
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programme, also allows the State in question exactly to forecast, and control, the size

and costs of a programme.

S. The Respondent intended quickly to increase the production of PV

energy in Bulgaria

The Claimant submits that, in 2011/2012, the Respondent, much as other EU Member
States, had set a target quickly to increase the share of renewable energy in its electricity
consumption until 2020 (from around 11% in 2010 to around 21% in 2020).%° The
Respondent’s plan was to increase installed PV capacity by 2,500% by 2015 and
3,500% by 2020 as opposed to the 2010 values.®® The Respondent intended to “front-
load” the increase into the first half of the decennium in order to minimise the risk of

missing the target.®!

According to the Claimant, it is undisputed that the increase had to
take place mostly through an increase of wind and PV energy, given that the available
technical potential of hydro-power, which in 2005 covered 9% of electricity
consumption in Bulgaria, was already exploited to a large extent, and thus could not
contribute much more.%> However, Bulgaria’s policy objectives were, in any case,
“based on meeting electricity demand with clean energy generation, not simply [on]

achieving an arbitrary target of installed RES capacity.”®

Setting the target and adopting the policy was the succession of a policy trend in
Bulgaria that had commenced in anticipation of the accession of the Respondent to the
EU and the EU’s renewable energy requirements and quotas,®* and also as a result of a

desire to achieve greater energy security and independence.
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CMOM, paras. 89, 91-92.

CMOM, paras. 3,6, 117, 118; COS, p. 7; HT, D1, 7 June 2021, pp. 16-17; Compass I, para. 3.37; National
Renewable Energy Action Plan, 30 June 2010 (FR-32), p. 26.

CMOM, para. 121; Compass I, Table 3.
COS, p. 9; HT, D1, 7 June 2021, pp. 18-19.

CMOM, paras. 3, 6, 117, 121; CROMCMOJ, para. 131 C-33, 194; COS, p. 8, 9; HT, D1, 7 June 2021,
pp. 17-18; CPHB, para. 6.

CROMCMOYJ, para. 16.
CMOM, paras. 70-71, 105-106.
CMOM, paras. 58, 82.
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Environmental benefits of renewable energy compared to the coal and nuclear energy
production prevalent in Bulgaria, also played a role in the Respondent’s decision to opt

for a higher share of renewable energy. 5

Given that, as outlined above, PV energy production could not recover its costs at the

7 and as a

regulated prices set for conventional electricity in Bulgaria at the time,®
consequence of the particular requirements for, and obstacles to, attractive and
profitable investment in renewable energy projects in Bulgaria in 2012, investment in
the renewable energy sector in Bulgaria would not have occurred without government

support.

Finally, the problem that government support was needed to attract investment in
renewable energy production was further aggravated by the increase in the overall
consumption of electricity in Bulgaria, as a consequence of which even more renewable

energy was needed to reach the 21% consumption target for 2020.°
6. The defining elements of the ERSA Regime

According to the Claimant, the defining elements of the Respondent’s incentive scheme
for PV plants, as mostly set out in the ERSA (hereinafter referred to as the “ERSA

Regime”), were as follows.

a. The ERSA Regime is an ex ante “at risk” remuneration model, placing
development and operational risks on investors and market and regulatory risks

on the host State, and shielding investors from volume and price risks.”

b. A mandatory “price, demand, and term ... were the fundamental pillars of the
Bulgarian regime” and represent the bargain between the government and its

investors, including the Claimant.”! The Respondent guaranteed and stabilised
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CMOM, paras. 82, 58.
CMOM, paras. 3-4, 73, 75.
CMOM, paras. 81, 83.

CMOM, paras. 119-120; COS, p. 8; HT, D1, 7 June 2021, p. 18. The 21% target appears to be the target
for the share of electricity from RES in the consumption of electricity as opposed to the overall energy
consumption target of 16% (see below).

CROMCMOY, paras. 265-267; CPHB, paras. 1, 52, 67.
HT, D1, 7 June 2021, p. 39.
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a fixed FiT for a fixed period of time of 20 years (Article 31(1) and (2) ERSA)
and for the offtake of all of the electricity produced by a plant (Article 31(5)
ERSA) to all renewable energy plants that met the necessary criteria and were
commissioned by a certain date.”” The specific FiT was set annually depending
on factors such as size, location, and date of completion of a plant.”> The FiT
was set at levels high enough to “enable a typical plant to achieve an attractive
return on investment — estimated at the time to be around 9% (pre-tax) for a

standard plant”.”*

The ERSA Regime allowed for annual reductions in the FiT rate applicable to
new plants, but guaranteed that the FiT assigned to a particular completed plant
would not change during the 20-year duration of the programme (Article 31(4)
and (2) ERSA).” For existing plants, “all price insecurity was removed through
an express stabilisation guarantee in the [ERSA] itself”,’® and “Bulgaria
deliberately chose to relinquish its power to ‘fine tune’ the FiT”.”” Under cross-
examination, Mr Kristensen confirmed that the ERSA Regime incentivises
investors and their plants to become more efficient, although Mr Kristensen

qualified this confirmation with an “up to a point” and a “by and large”.”®

The guarantees of the Respondent were included in a power-purchase agreement
between the plant operator and Bulgaria’s state-owned public supplier NEK

(Article 31(2) ERSA).”

The ERSA Regime shielded producers of renewable energy from the majority

of imbalance costs to the grid, by placing them into a “special balancing group”
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CMOM, paras. 9, 127, 129; Nikolay Kiskinov, Renewable Energy Sources, 2012 (C-47), p. 195;
CROMCMOJ, paras. 13, 155, 404; COS, p. 83; HT, D1, 7 June 2021, pp. 12, 14, 31-32; CPHB, paras. 1,

10, 80.

CMOM, para. 9; CROMCMOJ, para. 13; HT, D1, 7 June 2021, p. 32.
CMOM, paras. 9, 139; CROMCMOJ, paras. 168, 561.

CMOM, paras. 10, 96, 128; referring to Republic of Bulgaria, MEET, National Renewable Energy Action
Plan, 20 April 2011 (C-29) (the “NREAP”), p. 158.

HT, D1, 7 June 2021, p. 32.

CPHB, paras. 1, 52.

HT, D4, 10 June 2021, pp. 783-784, 807; CPHB, para. 67; cf. also Oxera II, para. 6.19, fn 225.
CMOM, paras. 11, 127.
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and limiting their financial responsibility to, in short, half of the costs of

deviations from production forecasts greater than 20%. %

f. The ERSA Regime monitored sustainability and affordability of the increase in
production for Bulgarian consumers. As opposed to the previously applicable
scheme under the 2007 Renewable and Alternative Energy Sources and Biofuels
Act (“RAESBA” and the incentive scheme governed by RAESBA being the
“RAESBA Regime”), the ERSA Regime made the application process for new
projects more demanding and cost-intensive. It terminated merely speculative
projects by requiring up-front financial contributions for projects to move
forward, and further by requiring detailed business plans, feasibility studies, and
financial models prior to receiving final licensure into the Regime. In doing so,
the ERSA Regime decreased the number of speculative project applications and
increased the speed of the administrative process and the Respondent’s view on
the projects in the pipeline and their impact on the system.3! The ERSA Regime
was purposefully designed to allow Bulgaria to control the added capacity from
renewable energy sources (“RES”) and to control and prevent any potential

boom. ¥

The ERSA Regime deliberately sought to mitigate certain perceived flaws of the
previously applicable schemes, mainly the RAESBA Regime, because the terms of the
RAESBA “were not sufficiently attractive to incentivize completion of the amount of
new capacity from RES that Bulgaria needed, particularly in solar PV projects”,% and
as such the previously applicable schemes were hindering the development of the

Respondent’s renewable energy sector and its ability to meet binding EU targets.3*

The ERSA Regime, in particular, removed the possibility for the Regulator to vary, i.e.

also to decrease, the FiT for existing projects by up to 5% a year which had existed till
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CMOM, paras. 12, 124, 141, 239; CROMCMO)J, para. 460; c¢f.- ACWA Bulgaria, Annual Management
Report and Financial Statements, 31 December 2013 (RE-2), p. 21.

CMOM, paras. 16-17, 116; CROMCMOJ, paras. 6, 12, 131, 138; COS, p. 60; CPHB, para. 8.
CROMCMOY, para. 480; COS, pp. 59-61; HT, D1, 7 June 2021, pp. 80-81.

CROMCMOYV, para. 130.

CMOM, paras. 98ft, 123ff; CROMCMOV, paras. 12, 131ff; COS, p. 18ff; HT, D1, 7 June 2021, p. 29.

48



120.

121.

122.

123.

then and entailed a significant potential downward risk for investors. It did so by fixing

a FiT for the entire term of a power-purchasing agreement.®>

At the same time, the ERSA Regime reduced the time during which a FiT could be
“locked-in” for plants that had not been commissioned yet from three years to one year,
thereby ensuring that FiT rates could be kept in line with technology costs, and
eliminating the problem, already very minimal, of investors locking-in a high FiT rate
and waiting with construction until the price of PV panels had further decreased, to
benefit from what the Respondent had dubbed “overcompensation”.®® The ERSA

further reduced the term over which a FiT was offered from 25 years to 20 years.®’

Two key changes introduced by the ERSA Regime in respect of its predecessor the
RAESBA Regime were thus (i) removing the possibility of decreasing the FiT for
existing plants annually by 5% and thus making a FiT permanent for the whole term of
a power purchasing agreement, and (ii) increasing the possibilities for keeping the FiT

rate at which new plants could be commissioned in line with technology costs.

These changes made the ERSA Regime a full ex ante FiT scheme, i.e. one at which the
incentives and conditions to obtain them are set in advance after which they cannot be
changed anymore. Bulgaria choosing to adopt these amendments reflects that Bulgaria
intentionally moved away from the “hybrid” ex ante model in RAESBA, which had

allowed for ex post revisions to the FiT rate for existing plants, to a full ex ante model.®

The ERSA Regime “improved predictability and reliability for renewables

producers”,® and was “deliberately designed to be highly appealing to investors”,”® and

to “enhance investor confidence”.”! Its aim was to create stability, taking away
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CMOM, paras. 112, 113, 115, 123; MEET, White Paper on the draft of the Law for the Energy from
Renewable Energy Sources, undated (C-40) (the “ERSA White Paper”); CROMCMOJ, paras. 12, 142;
CPHB, para. 8.

CROMCMOJ, paras. 141-146, 148, 167; COS, p. 63.
CROMCMOJ, para. 150.

CROMCMO)J, paras. 149-150.

CMOM, para. 153.

CMOM, para. 124.

CROMCMOJ, para. 6.
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Bulgaria’s possibility to amend the FiT for existing plants annually in exchange for a

shorter period over which the FiT was due (see above).”?

The ERSA Regime was a success, increasing the Bulgarian PV capacity from almost
zero to approximately 1,000 MW by mid-2012, “well on its way to meeting its 2020 EU

target.””>

a. Reasonable return was not a defining element of the ERSA Regime

The Claimant submits that one of the pillars of the Respondent’s defence, namely that
the ERSA Regime was always subject to an overriding notion of offering support only
at the minimum amount necessary, enabling only economically justified or reasonable

returns, is false.”*

The concept of economically justified returns was a vague notion informing the
Respondent’s ex ante design of the ERSA Regime, a “floor-level limitation” on the
EWRC in setting prices generally, so to speak.”® The concept appears only once in
Article 31 of the Bulgarian Energy Act effective on 21.06.2011 (the “Energy Act”).
Unlike in Spain, in Bulgaria the concept does not form a ‘“cornerstone principle”
sanctioned by the Supreme Court of Bulgaria and actively disclosed to investors.
Neither does it provide the Respondent with a blank check to modify and override the
ERSA Regime ex post for investments that were made in reliance on the conditions set

at the time of the investment.”®

Rather, the ERSA Regime was based on a target return which was not intended to be a

cap — as Mr Kristensen agreed under cross-examination.”” The notion of a reasonable
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CROMCMOYV, para. 150.

CMOM, paras. 18, 124; CROMCMOJ, para. 151

CROMCMOV, paras. 4, 5, 314; COS, p. 59; HT, D1, 7 June 2021, pp. 93-98; CPHB, para. 63.
CROMCMOJ, paras. 5, 435, 438; COS, p. 71.

CROMCMOYJ, paras. 5, 435, 438; HT, D1, 7 June 2021, p. 96. Bulgarian Energy Act, supplemented, SG
No. 47/21.06.2011, effective 21.06.2011 (R-247) (the “Energy Act”).

CROMCMOY, paras. 501, 557-558; HT, D1, 7 June 2021, p. 82; HT, D5, 11 June 2021, p. 1070; CPHB,
paras. 4, 98; Letter from Bulgaria, Minister of MEET, to European Commission, SA.39126 (2014/CP),
RES supporting scheme in Bulgaria / Renewable Energy Sources Act (RESA), 4 August 2015 (C-240),
p. 4.
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return does not stand in the way of outperforming the set target when earning a certain

reasonable return is just a target in the first place.”®

The notion of reasonable return, in the Energy Act or elsewhere, if it were to represent
an “overriding principle” or a “cap”, would also be in contradiction to the precise detail
and procedure offered by the ERSA, as adopted and advertised by Bulgaria before the
Investment was made. It would thus be in contradiction with a law which, according to

its Article 1(2), takes precedence over the Energy Act.”

Within the system of the ERSA, Article 32(2) indeed mentions “the rate of return” as
one of the guidelines in setting a FiT. Nevertheless, the ERSA, in the following Article
32(3), much as in Article 31(4), makes it very clear (e.g. to prospective, reasonable
investors) that a price once set shall be applicable, i.e. fixed, for the “whole term” of a
PPA. Therefore, within the ERSA, any consideration of return would have been an ex

ante consideration, before setting the price, not during the term of a price.'%

The notion of reasonable return boils down to an argument that investors should not
have relied on the exact terms of the ERSA and accompanying regulations and
representations in public and parliament, and should not have calculated their
investments on the basis that the State would act as it had announced and set out in law,
but rather on the basis of changing economics subject only to a notion of “reasonable

return”. The argument presents a theory fabricated to justify misconduct in hindsight.'%!

The Respondent’s reasonable return argument also contradicts the logic behind an ex
ante incentive scheme for investments in renewable energies and the drive to efficiency
built into such a scheme (based on the incentive to earn more of the same fixed price
with a more efficient plant). If suddenly applied in the middle of a term of a PPA, it

would furthermore penalise investors who built or acquired efficient plants.!??
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CPHB, paras. 4, 98.

CROMCMOYJ, paras. 10, 436-437, 549; COS, p. 72; HT, D1, 7 June 2021, pp. 93-98; CPHB, paras. 63-
64.

1bid.
CROMCMO)J, paras. 10, 436-437.

CROMCMOYJ, para. 442; in cross-examination, the Claimant had Mr Kristensen confirm that the ERSA
Regime incentivises investors and their plants to become more efficient although Mr Kristensen qualified
this confirmation with an “up to a point” and a “by and large”; HT, D4, 10 June 2021, pp. 783-784, 807;
CPHB, para. 67.

51



132.

133.

134.

Logically, a “reasonable return” approach would also entail that less efficient plants

should be entitled to damages if they failed to achieve a reasonable return. %

Finally, the contemporaneously expressed views of Bulgaria regarding the ERSA
Regime underline that (i) the internal rate of return (“IRR”) targeted was 9-10%, (i1) it
was fully understood that individual plants could earn higher or lower returns, and (iii)
only returns of more than 20%, as at times achieved under the RAESBA Regime, were
deemed excessive. Nevertheless, in order not to undermine the legitimate expectations
of the few investors achieving such excessive results at the time, such results were left

intact when the ERSA was introduced. %

b. The ERSA Regime was not introduced to curtail investment into

production of energy from RES

The Claimant submits that another pillar of the Respondent’s defence, i.e. the argument
that the ERSA Regime set out to limit investment in production of energy from RES in
Bulgaria is false, t00,'% and also belied by the actual effect of the ERSA Regime on

investment in Bulgaria.'%

An earlier draft of the ERSA had envisioned caps on the installed capacities (600
“MWp” for PV capacity) which would have automatically prevented any further PV
plants from connecting to the grid once a cap was reached. Those provisions, as a
deliberate choice, did not make it into the final version of the law. They were abandoned
in favour of a scheme that would allow the Respondent to monitor the installation of
new capacity closely and to react to developments of the market.!?” This indicates that
Bulgaria did not want to limit capacity of any particular technology.!'* In addition, as
early as July 2011, the Respondent knew that 2,850 MW of “serious” new capacity from

RES was in the pipeline to be commissioned and that its renewable energy share target
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CROMCMOYV, para. 442.

CROMCMOYV, paras. 168, 261; CPHB, para. 98.
CROMCMOYJ, paras. 6, 98.

CROMCMO, para. 8.

CROMCMOY, para. 185; CMS Cameron McKenna LLP, Draft of the New Renewable Energy Law of
Bulgaria Provided for Consultations to the Bulgarian PV Association, 2010 (C-246), para. 2.2; COS, p.
63; HT, D4, 10 June 2021, pp. 866-867, 872-873; CPHB, para. 57.

CROMCMOYV, paras. 155, 185; COS, p. 63.
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for 2020, as mandated by the EU, would be met by that capacity.!”” The fact that
Bulgaria did not shut down the programme at that time indicates that meeting the EU

target was not the only objective it sought to achieve with the ERSA Regime.!'”

Finally, the Respondent cannot claim now that its Regime actually sought to curtail
investment in energy production from RES but then, to its surprise, accidentally
attracted investment. In particular, the Respondent cannot argue that the ERSA sought
to curtail a boom in investment in renewable energy, but that subsequently that boom it

sought to curtail, came unexpectedly (see below).'!!
C. Not only the FiT was stabilised

While the Respondent admits that the ERSA expressly states that the applicable FiT
“shall not be changed” for a period of twenty years, and thus makes a specific
commitment to stabilise the FiT, the Respondent also argues that the FiT would be the
only part of the ERSA Regime that was stabilised. The Claimant submits that this is too
narrow a reading of the ERSA.!!?

What was stabilised in the ERSA is a question of statutory construction as to what
Bulgaria intended when it stabilised the FiT for the full offtake at the full term and what
a reader of the law would have understood. For that construction a statute must be read

as a whole.'!3

An explicit reference that a price “shall not be changed” in one part of an Article of the
ERSA (Article 31(4)) does not mean that all other provisions in the same Article, or all
other elements provided for therein, would be subject to change, or that only “radical
changes” would be subject to legal scrutiny.!''* Even absent a stand-alone stabilisation
clause enumerating specifically all elements stabilised, there can be no doubt that the

ERSA, the FiT Decisions, as well as the approval process for, and the License of, the
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CROMCMOYJ, para. 186; CPHB, para. 58.

CROMCMOJ, para. 186.

CROMCMOYV, paras. 6, 8.

CROMCMOYV, paras. 9, 152; COS, pp. 20ff; CPHB, paras. 1-3.

COS, p. 23; HT, D1, 7 June 2021, p. 37; CPHB, paras. 2, 80.

CROMCMOY], paras. 154-157; COS, p. 23; HT, D1, 7 June 2021, pp. 37-38; CPHB, para. 12.
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Karad Plant stabilised the price term and the quantity term, which stabilisation took

place for the specific purpose of inducing investment.'!

The Respondent’s argument also lacks force because the stabilisation commitment
regarding the FiT, which the Respondent admits to exist, would not only stabilise the
FiT against direct frustration but also against frustration by indirect means such as the

seven measures in dispute here (the “Seven Measures”).!!'

It would also be inconsistent with the economic-policy logic underlying the design of
any FiT programme to stabilise only the price, but not also the volume and the duration
of offtake.!!” This would also not be representative of the programme the Respondent
had intended to introduce, as can be seen from government statements contemporaneous
to the introduction of the ERSA.!!® In addition, any stabilisation in law of only the price
in a FiT regime would be meaningless if the host State were free to amend an obligation

regarding volume or duration of a purchase, or strike the whole obligation.'"”

Because price and quantity go hand in hand, especially for a renewable power plant
whose entire revenue stream is derived from the sale of a single commodity, if the
Bulgarian government had actually believed that it had only stabilised the price and
could have amended the offtake quantity at all times, including for existing plants, this
would have amounted to a “fraudulent” bait and switch, “a trap for unwary investors”,
and a violation of the obligation to act in a transparent way, as opposed to an

“opportunistic” bait and switch which in the Claimant’s view actually occurred. '

What is more, the Respondent has pointed to no statement of its government, or of a
market actor, and has presented no fact witness that shared the view now taken that in

the ERSA Regime only the price was stabilised. Therefore, the Claimant’s
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CPHB, paras. 2, 80.
COS, p. 24; HT, D1, 7 June 2021, p. 38.
CROMCMOYJ, paras. 152-153, 158, 248; CPHB, para. 11.

CROMCMO)J, paras. 152-153, 158-159, 248; CPHB, para. 3; 168 Hours, Interview with Angel
Semerdzhiev, The amount for green energy in the electricity price will grow, 19 April 2011 (C-181) (“168
Hours Interview Angel Smerdzhiev”); Capital, Interview with Angel Semerdzhiev, 23 June 2012 (C-
45); AtomInfo.bg, Minister Dobrev —for the prices in the energy sector, 25 June 2012 (C-182); Letter
from BEH to Chair National Assembly, Chair CEET, Minister MEET, 26 September 2013 (C-46); Letter
from EWRC to BEH and NEK, 28 April 2015 (C-165).

CROMCMOJ, paras. 159, 248; HT, D1, 7 June 2021, p. 36; CPHB, paras. 3, 12.
CROMCMOYV, para. 248; COS, p. 23; CPHB, para. 12.
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“overwhelming evidence” as to the intention of Bulgaria to stabilise its whole support
regime, and as to the fact that this was so communicated to the public at large, and to

the Claimant in particular, stands unrebutted. '*!

Admitting to the stabilisation of one element of the Regime is also inconsistent with the
Respondent’s argument that Bulgaria would be allowed any direct or indirect changes

to the ERSA Regime as long as it continues to provide a reasonable return.'?

Finally, the admission by Bulgaria “that the [ERSA] provided an express price
stabilisation guarantee”, in any case, differentiates this dispute from other ECT disputes
between investors and Spain and Italy, where governments have consistently argued

that there was no price stability guarantee.'?*

By admitting to the stabilisation of the FiT, the Respondent also limits the question
before the Tribunal not to the broader question of whether a stabilisation commitment
was made, but to the narrower question of whether the stabilisation commitment that

was made only includes the price term or includes the quantity and the price term.!?*

d. Article 9 No 3 RAESBA

The Claimant submits that omitting from ERSA an equivalent of Article 9 No 3. of
RAESBA, which mandated the continuation of preferential treatment with “at least an
equivalent effect” in case of an “alteration of the mechanisms for promoting” the
production of renewable energy is, contrary to what the Respondent submits, not a sign
of a deliberate decision of the Bulgarian legislator not to stabilise the ERSA Regime,

but rather has two other explanations:

First, the RAESBA, in Article 3(2) of its Transitional and Final Provisions, included a
requirement that the Bulgarian government change the preferential treatment system
into a market-based system by the end of 2011. This upcoming transformation, already

anticipated at the time of the adoption of the RAESBA, and its effect on existing plants,
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CROMCMOY, para. 160; CPHB, paras. 3-4, 12.
CROMCMOJ, para. 9.

HT, D1, 7 June 2021, pp. 33-34, 103.

CPHB, paras. 11-12.
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made it necessary to contemplate how to deal with existing pricing terms once that

transformation would occur.

Secondly, under the RAESBA, amendments to the preferential pricing terms would also
affect existing plants. The ERSA, however, abandoned the goal of moving toward a
market-based support regime and did not allow for amendments to the pricing terms to

affect existing plants, therefore making Article 9 No 3 of the RAESBA obsolete.'?
7. How the ERSA Regime induced confidence in general

The Claimant presents several arguments and examples as to how the ERSA Regime

induced confidence of investors in the production of energy from RES in general.
a. Stability and predictability of the ERSA Regime

According to the Claimant, the ERSA Regime was even more stable and predictable
than the incentive schemes of other EU Member States. It was so “rock-solid” that it
“removed nearly any material degree of doubt about what Bulgaria could and could not

do to alter the economics of PV investments once they had been made.”!2¢

The Respondent “effectively took off the table” legislative and regulatory policy tools
such as the imposition of windfall profit taxes, or fees to the government, by “virtue of
the transparency, certainty, and policy logic of the FiT scheme it created”.!?” The ERSA
Regime “sought to provide investors with total certainty regarding the revenues a plant
could expect to receive by fixing the FiT for a plant’s entire electricity production for
the full duration of the PPA”.1?® It “gave the investment community the assurances it
needed to know that Bulgaria’s system was reliable and that revenues and returns that

could be generated under it were predictable for specific plants.”!?
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CROMCMOJ, paras. 161-163; Article 3(2) of the Transitional and Final Provisions to the Renewable and
Alternative Energy Sources and Biofuels Act, Promulgated SG No. 49, 19 June 2007 (“RAESBA”),
however, appears to exclude plants with an existing PPA from the application of the market mechanism
to be developed, which would undermine the premise of the argument made here; RAESBA (R-006).

CMOM, paras. 13-15.

CMOM, para. 15.

CMOM, paras. 124, 128, 131; CROMCMOJ, para. 98.
CROMCMOY], paras. 147-148.
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b. Monitoring capabilities

The Claimant submits that the Respondent’s monitoring and monitoring capabilities
added yet further confidence in the minds of investors, because the mechanisms used to
that end could be used to control and prevent an unsustainable renewable energy bubble
or boom as experienced in other EU Member States such as Spain.'*° The Respondent
carefully monitored the capacity and types of plants entering into its FiT programme,
and given that the tariff rates, eligible production, and duration of the guaranteed offtake
were fixed, the Respondent (i) could know at all times how much its FiT programme
would cost, and (ii) could close the programme to new entrants when it feared that the
total costs its system and consumers should bear was met.'3! The authorisation structure
of the ERSA Regime “allowed Bulgaria to know with absolute certainty the number and
capacity of RES plants enrolling into Bulgaria’s FiT program”, and “gave Bulgaria an
unprecedented level of detail regarding specific plants, including in terms of technology,
design, and cost, as well as in terms of expected production, financing, and return
projections.”!3? It gave the Respondent “complete visibility into the pipeline of serious
projects coming online under the program.”!*3 It “ensure[d] that Bulgaria could
effectively manage the on-boarding of new projects and that only serious investors were

in the pipeline...”!**

In that regard, the Claimant does not dispute Bulgaria’s submission that the monitoring
mechanism of Article 22(5) ERSA could be applied in 2012 for the first time.'* Neither
does the Claimant dispute that even if Article 22(5) ERSA could have been used earlier,
the Karad Plant would not have been affected by any capacity limitation under the
ERSA because it had obtained its final connection agreement prior to the ERSA entering

into force and therefore had a right to be connected under the connection procedure in
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CMOM, para. 17, 92; CROMCMOJ, paras. 140, 148, 480; COS, pp. 59-61; HT, D1, 7 June 2021, pp. 80-
81.

CMOM, para. 92; CROMCMO)J, para. 6.
CMOM, paras. 17, 92; CROMCMOJ, para. 497.
CROMCMO, paras. 12, 132.

CROMCMOY, para. 148.

CROMCMOYJ, para. 199; EWRC Decision EM-01, 29 June 2012 (R-044); RCOMOJ, paras. 95-96. The
mechanism allows the EWRC to approve the estimated amount of electricity capacity from RES that can
be connected to the electricity grid in the following year by 30 June of each year. It was immediately used
that year to limit the additional capacity to zero, i.e. to declare that no further capacity can be connected.
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RAESBA.!"*¢ According to the Claimant, such arguments miss the point: the existence
of the mechanism, together with other mechanisms under the ERSA, gave investors,
including the Claimant, the confidence that the unrealistic pipeline of projects under
RAESBA was taken care of and that booms, like the one in the Czech Republic, would
be registered on time and could and would be sufficiently addressed and managed with
the means provided for in the ERSA, in contrast with other European countries with

similar systems.'*’

C. The Respondent actively publicized and promoted the features of its

scheme to induce foreign investment in its renewable energy sector

The Claimant submits that the Respondent “actively publicized and promoted”, and
“reinforced” its commitment that it would provide (i) a fixed FiT and (ii) full offtake
for (ii1) the entire duration of a power-purchase agreement, and that the Respondent
“touted the stability and security of the regime at every opportunity”,'*® to induce
foreign investment in its renewable energy sector. ** To underline its point, the Claimant
quotes several government reports, parliamentary debates, and newspaper interviews in
which it is mentioned that a FiT would be set for the entire duration of a PPA and that
all energy produced would be covered by the FiT.'* According to the Claimant, the
statements by officials were repeated and explicit, “express”, statements and
representations, intended to generate, and successfully generating, expectations among
investors such as the Claimant.'*! The publicity and statements were also directed at the
international financial community and European and international banks in order to

advertise investment in renewable energy production in Bulgaria as reliable and
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CROMCMOY], para. 200; RCOMOJ, paras. 97-98.

CROMCMO)J, paras. 199-200, 235, 480.

CMOM, para. 292; CROMCMOJ, para. 398; CPHB, para. 82.

CMOM, paras. 125, 292-293; CROMCMOJ, paras. 2, 398; CPHB, para. 82.

CMOM, para. 292; CPHB, para. 82; e.g. National Assembly, Committee on Regional Policy and Local
Government, Minutes, Meeting of 17 February 2011 (C-176); National Assembly, Committee on
European Affairs and Oversight of the European Funds, Minutes, Meeting of 23 February 2011 (C-177);
Dnevnik, Interview with Delyan Dobrev (GERB), Vice President of CEET, The Price of The Green Power
Was Artificially Held High So Far, 3 May 2011 (C-133) (¢f. also the Respondent’s translation of the
interview at (R-197)); 168 Hours Interview Angel Smerdzhiev (C-181); AtomInfo.bg, Minister Dobrev
—for the prices in the energy sector, 25 June 2012 (C-182).

CMOM, para. 293-294, 296-297; CPHB, para. 82.
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“bankable”, in the knowledge that external debt would allow investors to leverage their

investment to attractive returns at a reduced tariff level.'*?

“State representatives were clear that the goal of the ERSA was to better monitor the
on-boarding of new projects while ensuring predictability for and safe-guarding the

interests of investors.” '+

8. How the ERSA Regime and the Respondent induced confidence in

the Claimant in particular
a. The Claimant’s due diligence

The Claimant argues that the decision of the Shareholders to invest was a result of
“thorough technical, financial, and legal analysis of the Bulgarian regulatory
environment” and the specific project, conducted by “leading international

consultants”. 44

The Shareholders jointly engaged CMS to review and analyse the applicable legal and
regulatory regime. The resulting report confirmed the Shareholders’ expectations
regarding the ERSA Regime. It confirmed that all regulatory approvals were given and
that the FiT was set at BGN 485.6/MWh. It furthermore raised none of the upcoming
changes as a possible risk.'* Contrary to an allegation of the Respondent, CMS also
provided a regulatory report, as schedule 2 to its report, independently submitted as
Exhibit C-80. Said report did not raise any red flags and indeed confirmed the analysis
of CMS that “relevant grid operators” were obliged to offtake “all electricity” produced

from the renewable source at the fixed FiT over the entire term of the Karad PPA. 46

The Claimant’s Shareholders’ due diligence was only one in a series of due diligence

efforts of all companies and institutions involved, including of SunEdison, which hired
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CMOM, paras. 292, 294; HT, D1, 7 June 2021, p. 147; CPHB, para. 82; Darik News, Preferential prices
for electricity produced from renewable energy sources will be fixed for the entire duration of the PPA,
24 April 2011 (C-178).

CROMCMOYJ, para. 404, 480.

CMOM, paras. 19; 165; ACWA Power, Bulgaria, Country/Sector Analysis, 26 February 2012 (C-65);
ACWA Power, Board Investment Committee Presentation, 26 February 2012 (C-66).

CMOM, paras. 175-176; CPHB, para. 28.

CROMCMOY, para. 228; CMS Cameron Mckenna LLP, Regulatory Report, Overview of the Bulgarian
Legislation for Support of PV Plants, 18 April 2012 (C-80) “CMS Regulatory Report”), pp. 16-17;
CPHB, paras. 28, 35.
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Wolf Theiss to confirm that the Karad Project had obtained the relevant titles, rights,
permits, and assessments, '*” and of the International Finance Corporation, the Overseas
Private Investment Corporation and UniCredit Bank Austria AG (the “Lenders”),
which hired Allen & Overy, Spasov & Bratanov, Economic Consulting Associates, and
Fichtner. Allen & Overy, Spasov & Bratanov, and Fichtner issued several reports on
various aspects and concluded, among other things, that under the standard form power
purchasing agreement at the time, NEK was to purchase and pay the applicable FiT of
BGN 485.60/MWh (applicable to all plants commissioned until 30 June 2012) for all
electricity generated by the project, and that the expected average yield of the project
was to be 1,357 kWh/kWp per year, signifying 1,357 annual operating hours, and a
production of 81,995 MWh per year. 43

The institutions that financed the Karad Project “were so confident in the security of
Bulgaria’s incentive framework™ that they financed the project on a non-recourse basis,
relying solely on the Karad Plant’s revenues.'*’ The banks’ assessment of the situation
in turn gave the Claimant confidence that its assessment of the situation in Bulgaria was

correct. !>
(1) The alleged April 2012 meeting(s)

The Claimant submits that, in April 2012, “at an in-person meeting prior to” its
Investment, “State representatives”, including the Deputy Minister of the Ministry of
Economy, Energy and Tourism (“MEET”), Mr Valentin Nikolov, and representatives
of the EWRC, the Bulgarian Energy Holding (“BEH”’) and NEK,
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Study, Final Report, March 2012 (C-100) (“ECA Report”); Fichtner, Yield Analysis Report, 13 February
2012 (C-101); Fichtner, Technical Due Diligence Report, 17 February 2012 (C-102).

CMOM, para. 295; CPHB, para. 34; WS Malik I, para. 9; WS Yayikoglu, paras. 12-13.
CMOM, para. 295, WS Malik I, para. 9; CROMCMOV, para. 225; CPHB, paras. 33-34.

60



161.

162.

a. gave “direct assurances” in response to a specific question that Bulgaria would
not impose “unexpected fees or costs” or a production cap such as the ones in

Spain,

b. did not qualify their assurances in any way, e.g. by tying it to a notion of

“reasonable return” or return above capital cost, and
c. explained to Messrs Blum, Roberts and Yayikoglu that

i. Bulgaria had enacted the ERSA in order to avoid an unsustainable wave
of capacity, an overcapacity in the system that had happened in other

countries in Europe,
ii. Bulgaria was in control of the connections into the system, and

iii. Bulgaria, in contrast with Spain, did not have a tariff deficit; it even had

adopted a cost-recovery mechanism to avoid any such deficit. !

Elsewhere the Claimant submits that “key members of ACF’s management, including
Messrs. Blum, Roberts, and Yayikoglu attended in-person meetings with the Deputy
Minister of [MEET] as well as senior representatives of NEK, all of whom confirmed
that the FiT rate would be paid on the entire electricity output.”!>> The witnesses for the
Claimant further testify that representatives of NEK also confirmed that the FiT was not

going to cause significant financial hardship for NEK.!%3

Regarding the April 2012 meeting, the Claimant points out that the Respondent satisfies
itself with suggesting that the meeting did not take place or that the Claimant’s witnesses
would misrepresent the commitments made during it, or that the commitments were not
made in writing, but that the Respondent has not made any official available to contest
the Claimant’s account of the meeting, leaving the testimony unrebutted. Therefore,

“[t]here can be no doubt that the meeting took place as Claimant described it.”!>*
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164.

165.

166.

The Claimant further submits that the meeting with the Deputy Minister is another
unique aspect of the present case not found in renewable cases against Spain or Italy.
The meeting makes the case a legitimate-expectations case based on an in-person
meeting with a government minister who confirms the expectations so that the investor

goes ahead with its Investment. !>

(2) Expectations of the Shareholders become expectations of the

Claimant

In response to an argument of the Respondent about the due diligence of the
Shareholders not being the Claimant’s due diligence, the Claimant submits that
investment expectations, plans, and due diligence efforts of the Shareholders become
those of the Claimant “through the mechanism of the shareholders’ control over the
[Claimant’s] board of directors” once the joint venture moves forward, and that ACF’s
directors once appointed held the same expectations they had in their role within the
Shareholders. > The Claimant was established and created with the knowledge and the
expectations of the Shareholders that founded it.!>” Given that the Claimant is a special
purpose vehicle (“SPV”), it would have been wasteful to incorporate it before its

Shareholders had decided to move forward with the Investment. '8

With a view to Mr Blum and Mr Roberts in particular, the Claimant had conferred a
power of attorney on them in June 2012, in order to sign the SPA. Therefore, they can

speak in that capacity as to the expectations of the Claimant for the Karad Plant.'>’
3) Response to further counterarguments of the Respondent

In response to an argument of the Respondent concerning the date of due diligence
reports of other entities allegedly relied upon by ACF, the Claimant submits that due
diligence reports dating from January through April 2012 are sufficiently close in time

to the date of the Investment to be relevant. Indeed they are so relevant that a reasonable
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HT, D1, 7 June 2021, p. 69; CPHB, paras. 32, 81.
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investor not only could have taken, but had to take such reports into account, even more
so as the legislative and regulatory framework did not change between January 2012

and the time of the Investment in June 2012.16°

The Claimant further counters Bulgaria’s criticism of the due diligence efforts made at

the time, and the Respondent’s argument pertaining thereto, as inaccurate. '°!

a. The Respondent, for example, misquotes and misrepresents the Crescent Capital
Investment Memorandum of 7 June 2012 and the Allen & Overy draft
bankability review of 27 January 2012 and the mandate behind Allen & Overy’s

report, '%? and takes commonplace disclaimers out of context. '3

b. While the Common Terms Agreement between ACWA Bulgaria (then ZBE
Partners) and the Senior Lenders (as defined therein), dated 9 March 2012 (the
“Common Terms Agreement”) does indeed provide that ZBE Partners “is
required to prepay the loan in the form of a cash sweep if there is a change in
law resulting in a lower FiT after ZBE locked in the FiT”,!%* this is of no
relevance since contracting parties in financing arrangements attempt to allocate
responsibility for a multitude of events without expecting them actually to occur.
The Common Terms Agreement, for example, also allocates responsibility in

the event of the expropriation or nationalisation of the project without this

meaning that the Claimant expected such a thing to happen. '

c. Contrary to what the Respondent insinuates, a sensitivity analysis in internal
presentations of investors, even when concerning a 5% or 20% reduction of the
FiT, also does not mean that investors conducting such an analysis actually

expect the calculated scenario to materialise. In any case, none of the
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170.

Shareholders modelled any scenario that would have expected or predicted any
of the Seven Measures, for example, the APC (as defined below). In addition, a
sensitivity analysis does not imply that the person running the analysis would
believe that the changes considered for the calculation of the analysis, e.g. a
reduction of the FiT, would be lawful.!®® Placing importance on a sensitivity
analysis of a reduction of the FiT is also inconsistent with Bulgaria’s argument

that it never reduced the FiT. !¢’

Notwithstanding the Respondent’s criticism of the Shareholders’ or the Lenders’, or the
Project developer’s due diligence efforts, the fact remains that none of these reports ever
raised any red flags that amendments as they did happen in the form of the Seven

Measures could or would happen directly or indirectly. '
b. The knowledge of the Respondent of the Claimant’s project

The Claimant argues that, in addition to the general and detailed monitoring of its energy
market as a whole, the Respondent was also fully aware of the Karad Plant’s design and
financial expectations in particular.'® The Karad Plant, as the second-largest and most
innovative PV plant of Bulgaria at the time,'”® and the Karad Project were “well known
to government officials at the highest levels, including the Minister of Economy and

Energy”.!”! “Bulgaria knew virtually everything there was to know about this

Project”.!7?

The Respondent vetted every aspect of the Karad Project.!”® By the time the Karad
Project was ready for commissioning, it had already received 17 official “acts” of

approval, all of which had followed the study of application materials, including
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172.

documents indicating the total capacity of the Plant, its projected production, its
projected revenue, its projected rates of return, and including investment analysis and a
financial model that was based on a fixed FiT on all the projected electricity production

over a period of 20 years.!7*

The EWRC approved the financial model and the License only after a thorough review
of the application over several sessions, which included a hearing of the investors at an
open session, and only after “the unique aspects of the Karad Project were
communicated [] and fully understood”,!”> and the EWRC had “closely scrutinized the
submitted documents”.!’® At all times during the process, the EWRC had the
opportunity to raise questions or seek further information regarding the financial models
if any aspect of the application or documents had given rise to concerns. The EWRC
was furthermore kept fully appraised of the changes in the business plan and the

financing structure.!”’

The application materials for the License, including the business plan and the production
estimate, much like minutes of an open session with the EWRC regarding the License,
and the License itself, evidence that EWRC knew and took note of the expected output,
the financing structure of the Karad Project, including its high profitability, and the
60.4/50 Ratio. The License specifically acknowledges a “total installed module
capacity” of 60,434.64 kWp and an “estimated average annual quantity of produced
electricity” of 78,632 MWh. Such an ouput would have been impossible to achieve for
a PV plant at that location with only 50 MWp of installed PV panels, as all entities and
persons involved would have known at the time.!”® For the Respondent now to argue
that its regulators did not understand the meaning of the 60.4/50 Ratio when issuing the

License, or that it had never licensed the Karad Plant’s actual design, is “non-serious”
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and “embarrassing”, unsubstantiated by evidence, and casts into doubt the credibility of

Bulgaria’s entire case.!”

It is, however, not the position of the Claimant that every single one of the 17 official
approvals the Karad Plant received in itself serves as a stability assurance regarding the

ERSA Regime. '8

The Claimant further disputes as contradicted by the facts and law of the case that the
developers of the Karad Plant built the plant on a “fast-track™ timeline without the
required regulatory approval.!®! Contrary to the submission of the Respondent,
Bulgarian law does not require that a license from the EWRC be granted before the
construction of a PV plant begins. Rather it provides that if such a license is granted
before construction, the license shall include conditions for the further construction and
timing of the completion of a plant necessary in order to keep the license valid and
accurate.'®? In casu, the License was granted after completion of the construction of the
Karad Plant.'® In addition, in July 2015, the Public Financial Inspection Agency of
Bulgaria audited ACWA Bulgaria for 34 days and found no aspect of the Karad Plant,
not its design and not the 60.4/50 Ratio, to be in violation of the License and its

underlying conditions. '%*

In any case, even if the Karad Plant had been in violation of its License, this would not
provide a justification of, or stand in any connection to, the APC (as defined below) or
any of the Seven Measures, or the expectations regarding the ERSA, since, at most, it
could have and would have led to direct regulatory action against the Karad Plant

itself, 8>

It is furthermore false for Bulgaria to argue that returns in excess of the figures that the

applicants for the License assumed at the time of application would be unauthorised
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178.

179.

returns under the License. That argument is also of less relevance given that the actual
performance of the Karad Plant only “slightly” exceeded the projections in the
application by around 6% (average production of 81,353 MWh from 2014-2019 as
opposed to projection of 78,632 MWh for 2013).!8¢

Finally, the detailed vetting process and the detailed knowledge of Bulgaria of the Karad
Project sets the Project apart also from projects that were the subject of cases against

Spain or Italy.'®’

0. The Respondent gave a guarantee and created legitimate
expectations
a. The Respondent gave a guarantee

Based on the above, the Claimant concludes that “[s]eeking to induce significant
investment in its renewable energy sector, Bulgaria guaranteed that Claimant’s Karad
Project would receive an incentive tariff at a fixed amount of BGN 485.60/MWh, for a
fixed period of twenty years, on 100% of the electricity that the Karad Project delivered
into the grid”,'®® or that the Respondent gave a “firm commitment” that the Karad Plant

would receive the FiT “on all of the electricity that it delivered”.'®

The stabilisation guarantee was included in the ERSA and reinforced by the FiT
Decision, the License, and the Karad PPA as well as repeatedly confirmed by statements
of Bulgarian State officials in public as well as directly to the Shareholders.!'*® More in

particular, “all price insecurity was removed through an express stabilisation guarantee

in the [ERSA]”.1!
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183.

184.

Implicit in such a guarantee is the commitment that future changes to the legislative or
regulatory framework would not apply to the Karad Plant in a way that would alter or

undermine the provisions that stabilised the revenues of the Karad Plant.'®?

The Claimant invested in reliance on that commitment of the Respondent (see below).!*?
The very success of the ERSA Regime in attracting investment, as seen also in contrast
to the “lukewarm reception” of the RAESBA Regime, indeed proves that by means of
the specific guarantees of the ERSA Regime, the Respondent induced investors to

invest. !
b. The Respondent created legitimate expectations

The Claimant argues that the Respondent also created the legitimate expectation that all
the electricity produced from the Karad Plant would receive a fixed FiT of BGN 485.60

MWh over twenty years. !>

Because of the ERSA Regime, the Shareholders expected that a fixed purchase price, a
fixed volume, and a fixed duration was guaranteed by law,!’® and the Claimant,
naturally, based its calculations that led to the purchase price for ACWA Bulgaria on

that expectation. '’

Much like other investors and their lenders, the Claimant and the Lenders expected the
economic benefit of the ERSA Regime to remain exactly what the Claimant was
“promised” in the beginning, and they could not rationally expect the Respondent to

amend the Regime in the way it did.!*®
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The Shareholders did expect that the ERSA Regime would prevent an unsustainable
boom in renewables and would make the network able to accommodate new

producers. '’
(1) Sources of legitimate expectations

The Claimant submits that the Respondent created legitimate expectations regarding the
parameters of the ERSA Regime by confirming these parameters in writing and

orally.2%

The Claimant’s expectations were formed “first and foremost by the plain language of

Bulgarian law and its surrounding context”.?’!

However, Bulgarian officials also gave “numerous” explicit representations regarding
the essential elements of the ERSA Regime in public in order to induce investors like
the Claimant to invest.2> Minister Dobrev of MEET, for example, gave an interview
where he stated that under the ERSA “[t]here is no unpredictability in the cases where
the construction can be completed with this time frame [i.e. the one year during which
a set FiT applies]”.?%® “State representatives” also gave “direct assurances” in person to
representatives of the Claimant that Bulgaria would not impose unexpected fees or
costs.?”* Such statements by Bulgarian officials corroborated and confirmed the
Claimant’s expectations and their reasonableness.?%> Especially the significance of the
meeting with the Deputy Minister of Energy “is difficult to overstate” as it bases the

legitimate expectations of the Claimant on a direct, in-person meeting.>%

The FiT Decision provided “explicit transparency” for investors regarding the

Respondent’s assumptions and methodology when setting the applicable FiT rate and
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the Decision made it clear to the Claimant that, provided the Karad Plant was completed
by June 2012, the Karad Plant would receive a fixed FiT as determined in the FiT

Decision.2"’

As outlined above, the Respondent signed off on and granted the individualised License
of the Karad Plant only after a thorough and detailed review of the application. The
License confirms the economic parameters that would govern it, and was only one of as
many as 17 individual approvals of the Karad Plant. All those approvals were the result
of a thorough study of the materials and, therefore, gave the Claimant the legitimate
expectation that Bulgaria would not renege on its commitments after only just having

entered into them following such a thorough process.?%

The approvals and the process leading to them also reinforced the Claimant’s
expectation that the Respondent understood the productive capacity of the Karad Plant
including the 60.4/50 Ratio and the criticality of receiving the FiT on the entire
production of the plant for the economics of the Investment, and that this understanding
of the Karad Plant was also underlying the Respondent’s repeated commitments not to
make detrimental changes to the FiT regime for the Karad Plant over its twenty-year
duration.??’ In short, the Claimant expected “that once the Plant had this License it was

a reliable investment”.?'°

It is irrelevant in that regard that the License was issued to ACWA Bulgaria (then ZBE
Partners) not to the Claimant. The License and the licensing process also create
expectations of the Claimant directly. The Investment having received the License and
having endured the licensing process creates trust of the Claimant (i) in the process and

(ii) in the knowledge of the Respondent about the Karad Plant.?!!

The Karad PPA further enhanced the expectation “that the incentive framework
governing its investment was secure” because in the Karad PPA, NEK agreed to

purchase all the power produced by the Karad Plant, at the fixed FiT for a period of 20
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years.?!? The Claimant submits, however, that its claim is not that the Karad PPA “itself
created the expectations of the Claimant”, but rather, (i) that the Karad PPA was the
culmination of the process and the elements that created the expectations, such as the
ERSA, the history of the ERSA, and the licensing process, and (ii) that it was the ERSA
that created the expectations of the Claimant.?!'* In that regard, the Claimant recalls, that
the ERSA at the time of the Investment stated that a granted FiT would not be changed
for the term of a PPA, being 20 years.?!*

In any case, the “investment context” gave rise to the same expectations for the Claimant
and other investors.?!> Indeed, the manner in which the ERSA Regime operated,
working with, and offering long-term commitments (and clear-cut and public criteria to
qualify for them; “designed and marketed to investors as a kind of ‘open offer’” to be
accepted by applying and qualifying) reinforced the impression of a commitment to

stability and to the fulfilment of the bargain on the side of the Respondent.?!®

More abstractly: it being clear to any reasonable investor that the ERSA Regime
constituted an ex ante remuneration model, no investor would have reasonably expected
ex post changes to its remuneration terms, which changes, by definition, go against the

fundamental principles of ex ante regulation.?!”
C. Response to counterarguments of the Respondent

(1) Existing plants, “overcompensation”, and plants being put “on

notice”

It is false and not supported by any evidence, for the Respondent to claim (i) that any
investor would have known that Bulgaria would amend the ERSA Regime and cut the
revenues of existing plants to reduce the costs of its incentive scheme and to address

“overcompensation” and (ii) that investors were put “on notice” that such changes
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would occur.?'® The Respondent had explicitly confirmed that reductions to the
guaranteed incentives would only be made prospectively to new plants, not to existing

plants.>"’

In the contemporaneous view of politicians in Bulgaria, the ERSA also already
addressed any alleged “overcompensation” problem of the RAESBA Regime. In
addition, even though politicians at the time criticised the overcompensation under the
RAESBA Regime, the ERSA did not reduce the return rates for plants already
commissioned under RAESBA. Both of those factors further support the reasonable
expectation that (i) the ERSA had tackled any alleged problem with overcompensation
and (ii) that reform of a programme would not affect the compensation for existing
plants.??® It can also not be argued that an investor would have had to expect that
Bulgaria would reduce, and have the right to reduce, returns in excess of 9-10% when
contemporaneously it was made clear that individual plants could earn higher or lower
returns than that, and while, as highlighted above, return rates of 20% or more achieved
under the RAESBA Regime were left untouched when the RAESBA Regime was

reformed to become the ERSA Regime.??!

Finally, any argument of Bulgaria that legitimate expectations or assurances were not
violated as long as the Karad Plant’s IRR exceeded its cost of capital is also

nonsensical.?%?

(2) Consequences of the risk of a spike in electricity prices

The Claimant acknowledges that the Shareholders flagged as regulatory risk that too
many PV projects could cause a spike in electricity prices which could cause the

government to take away promised benefits.?*?

The Claimant, however, did not expect that risk to become a reality given that when its

Shareholders highlighted that risk, they also highlighted the differences between the
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situation in Bulgaria and the situation in Spain or the Czech Republic. Those differences
are significant because (i) the Bulgarian Government had “limited the final grid
connection agreements that have been issued with a goal not to exceed 600 MW in the
medium term and not to create an uncontrolled rush to solar tariffs”,??* (ii) “Bulgaria
had not accumulated any tariff deficit in its electricity system (compared with Spain,
which had an accumulated tariff deficit in excess of €15 billion in 2010)”,%2° and (iii)
the ERSA Regime seemed more soundly prepared for handling and managing a great

influx of new projects and project applications.?%¢
3) EU State aid law and legitimate expectations

The Claimant finally also disputes the Respondent’s argument that until a State aid
scheme is notified to, and approved by, the European Commission, an investor cannot
legitimately expect total certainty to receive all revenues promised under that unnotified
and unapproved scheme. The argument is disingenuous because, (i) at the time of the
Investment, which is the only relevant time for the assessment, neither Bulgaria nor the
European Commission believed a scheme to promote renewable energy production
funded by the end-consumer rather than the State to be EU State aid, and (ii) the EU and
Bulgaria at the time urged investment in the renewable energy sector in the country. The
argument would thus come down to the assertion that an investor was not entitled
legitimately to rely on the laws of the host State and could not legitimately expect that
the legal assessment of a situation of both the host State and the European Commission

was correct.??’

The opposite is true. “Investors are entitled to assume that states act in compliance with
their legal obligations, and the consequences of Bulgaria’s failure to do so should not
be foisted on Claimant.”??® In addition, even if EU law were relevant, quod non, then

the Respondent has grossly simplified EU law regarding the notion that allegedly under

224

226

227

228

1bid. This assumption was wrong. See below.
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EU law an investor cannot legitimately expect to rely on an aid program that has not

been notified to the European Commission.??’

4) Allegedly relevant renewable energy booms in other

Contracting Parties

The Claimant avers that the Respondent’s claim that other countries, such as Spain,
Italy, and the Czech Republic, have taken allegedly similar measures in allegedly similar
situations, i.e. allegedly similar booms, is false and even if it was not, could not justify

its measures.?*°
To start with, the Claimant disputes the existence of an alleged boom (see below).

In addition, to the degree that measures in Spain, Italy, and the Czech Republic can be
called similar, if at all, Bulgaria overlooks that those measures have led to more than
sixty investment arbitration cases under the ECT and many findings of unlawfulness
there and in national courts.?*! In these circumstances, no investor can be required to
expect that Bulgaria would act in an equally unlawful manner.?*? Indeed, at the time of
the Investment, the Claimant had believed that, e.g., the challenges against the

production cap in Spain would be successful.?*?

More in particular regarding Italy, allegedly similar measures by, e.g., Italy, post-date
the Investment and were the result of policy changes, not a boom in the sector, as any
such boom was prevented by a pre-defined threshold at which the Italian incentive

regime was capped in its volume.?**

More in particular regarding the Czech Republic, both the incentive regime there as well
as what investors did in reaction to it was different from the situation in Bulgaria and
how investors, and specifically the Claimant, reacted to it. First, in the Czech Republic

an actual boom took place whereas in Bulgaria there was only fear of a boom. The
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CROMCMOYJ, paras. 410-418, 424, 429.
CROMCMOJ, para. 6.

CROMCMOJ, paras. 188, 233, 400.
CROMCMOYJ, paras. 188, 190, 233.
CROMCMOYV, para. 258, WS Blum II, para. 16.
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incentive regime in the Czech Republic, similarly to the previous RAESBA Regime in
Bulgaria, only allowed for an annual decrease of the FiT rate by 5%, which led to a
disconnection of technology costs from the applicable FiT rates and thus led to a solar

“boom” with 2,200 PV plants having been installed in 2009 as opposed to 28 in 2007.2%

Secondly, investors in the Czech Republic invested in anticipation of a looming change
of legislation. That is because some investors in the Czech Republic were fully aware
of the discrepancy between the FiT rate and technology costs and that the government
might resort to taxation measures to deal with the solar boom but nevertheless, as held
by the tribunal in Antaris GmbH and Dr Michael Gode v. the Czech Republic
(“Antaris”), rushed in “opportunistically” still to obtain the FiT.?*® By contrast, the
Claimant and other investors in Bulgaria invested in the understanding that the newly
adopted ERSA already represented changed legislation that would (i) fix flaws of the
previous law, the RAESBA, and namely the restriction to adjust the FiT by more than

5% annually, and (ii) prevent a boom.*’

Thirdly, whereas investors in the Czech Republic invested without performing due
diligence and then sued when the taxation measures were introduced, the Investment
was based on thorough due diligence and took place in a market where the host State
had created, by means of the ERSA, a system to monitor its incentive programme and
pipeline, to vet, and to approve or deny applications of individual plants. This system
gave Bulgaria much more control over the process and any alleged boom than had any

of the other countries like Spain, the Czech Republic, or Italy.?3®

Fourthly, the Czech inaction had to be anticipated to a degree because a caretaker
government was in place at the time of the increase of PV plant connections and many
of the investments, whereas in Bulgaria a regular government that had just introduced a

reform in the form of ERSA was in place at the time of the Investment.?*°

235

236

237

238

239

CROMCMO)J, paras. 191, 194, 459.

CROMCMOYV, paras. 191-193; Antaris GmbH and Dr. Michael Géde v. Czech Republic, PCA Case No.
2014-01, Award, 2 May 2018 (RL-236) (“Antaris”™).
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Finally, in any case, if booms in the Czech Republic, Italy, and Spain were comparable
to the situation in Bulgaria, the Respondent would have been aware of them at the

relevant time, including when it enacted the ERSA.?*°

10. The Respondent entered into a number of legislative and regulatory

obligations with regard to the Claimant and its Investment

The Claimant argues that the Respondent entered into a number of legislative and
regulatory obligations with regard to the Claimant and its Investment, and that in
particular the ERSA, the License, and the Karad PPA created explicit obligations
regarding the tariffs that the Respondent undertook to pay to qualifying facilities, the

term of the offtake, and the offtake amount.?*!

More in particular, regarding the amount of the FiT, the Claimant contends:**?

a. Article 31(1) ERSA determined that the public supplier must purchase
electricity from RES at the preferential price set by EWRC.

b. The FiT Decision defined the FiT for the energy the Karad Plant produced.

c. Article 31(4) ERSA determined that the FiT may not be changed for the term of

the purchase set in accordance with the ERSA.

d. The License for the Karad Plant explicitly mentions the FiT Decision as
applicable to the Karad Plant and identifies the FiT of BGN 485.60 as the correct
FiT.

e. Article 11 of the Karad PPA states that the electricity produced by the Karad
Plant shall be purchased by NEK at the FiT set by EWRC pursuant to Article 31
ERSA.

f. Article 11(2) confirms that the FiT is BGN 485.60 as set by the FiT Decision.

More in particular, regarding the term of the offtake, the Claimant argues:
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HT, D4, 10 June 2021, pp. 873-874.
CMOM, para. 355; HT, D1, 7 June 2021, pp. 57-58; CPHB, paras. 78, 80, 97.
CMOM, para. 355; CROMCMOJ, para. 246.
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a. Article 31(2) ERSA determines that electricity produced by solar energy must
be purchased based on long-term purchase contracts signed for a term of twenty

years.

b. The License states that the FiT remains unchanged “throughout the period in

question”.>*

c. The Karad PPA confirms that it is valid for a twenty-year term from 13 June

2012 to 12 June 2032.
More in particular, regarding the offtake quantity, the Claimant contends:

a. Article 31(5) ERSA determines that NEK must purchase the “whole amount” of

electricity from renewable sources.

b. The License confirms that the 60.4/50 Ratio was installed and includes an annual

power generation estimate of 78,632 MWh.

c. Article 1 Karad PPA covers the entire electric energy produced by the Karad
Plant.

In addition, the Respondent’s incentive tariffs were not of a general nature. They were
individually and specifically granted and became a specific commitment to the Karad
Plant itself through individual licenses, the extensive licensing process that enrolled the
Plant into the ERSA Regime, and the Karad PPA.?** The incentives furthermore were
“very specific as to the amount and duration of incentives that Claimant could
expect”.?*> Developers who intended to secure the ERSA benefits for their plants, but
did not meet the eligibility requirements by the required date, failed to obtain the
specific rights, to the granting of which the Respondent committed itself vis-a-vis

investors properly qualified under the regime, in a kind of “open offer”.?*¢
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CMOM, para. 355; referring to License Decision (C-103). This, however, does not appear to be an exact
quote, and where the License Decision uses similar wording (p. 8), it rather appears to refer to an
assumption contained in ACWA Bulgaria’s business plan that the price will not change.

CMOM, para. 356; CROMCMOJ, para. 398; CPHB, para. 18.
CROMCMOYV, para. 398.
CMOM, para. 356; CROMCMOJ, para. 387; WS Blum II, para. 7.
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The Karad PPA was furthermore not a normal commercial contract, but a restatement
of the Respondent’s commitments as imposed on NEK and a product of a legal
obligation in the ERSA. It was a vehicle through which the ERSA required NEK to
purchase all the electricity injected into the grid by ACWA Bulgaria, as 100% subsidiary
of the Claimant, at the FiT for twenty years and in respect of which the ERSA

guaranteed that the price paid should not change over the term of the Karad PPA.?

The Claimant, however, acknowledges that the Karad PPA is subordinate to the ERSA
and subject to change as the law might change. The Claimant submits that for the first
six of the Seven Measures, inasmuch as they required deviations from the Karad PPA,
in particular the Annual Production Cap (as defined below), NEK performed the Karad
PPA in congruence with the newly introduced measures. The Karad PPA was thus de
facto modified by the first six measures without having been formally amended or
terminated. The Claimant adds that the seventh measure, the Transition from FiT to FiP

(as defined below), then led to the termination of the Karad PPA (see below).?*8

11. The Claimant invested in reliance on the Respondent’s guarantee

and its legitimate expectations

The Claimant submits that the decision of its Shareholders to invest in Bulgaria was
“based on the transparent, stable, and legally certain FiT program that Bulgaria had
enacted”.?*’ It was made “in specific reliance on the guaranteed fixed tariffs for twenty
years for all the energy the plant would produce, which was ensured by the legal and
regulatory regime Bulgaria had enacted and additionally backed by a license and PPA”.
These were “essential elements” which were “repeatedly” touted by the Respondent in
order to induce investment.?>® The Claimant’s decision was “likely based on the
assurances that State officials gave them directly in an in-person meeting, along with

the other diligence they carried out and other repeated statements government officials
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CROMCMOYJ, para. 404; HT, D1, 7 June 2021, pp. 57-58.
HT, D1, 7 June 2021, pp. 73, 75-76, 104.
CMOM, paras. 19, 192; CROMCMOJ, paras. 13, 398; HT, D1, 7 June 2021, pp. 104-105.

CMOM, paras. 192, 273, 302-306; CROMCMOJ, para. 398; COS, p. 85; HT, D1, 7 June 2021, pp. 104-
105.
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had made about the regime” which led to the conclusion that “the risk of a FiT reduction

was remote”. !

The Shareholders expected that a fixed purchase price, a fixed volume, and a fixed
duration was guaranteed by law.?>> The Respondent’s specific guarantees regarding
those factors were the “sine qua non” of the Investment decision.?** The Claimant based
its calculations that led to the purchase price for ACWA Bulgaria on its expectation
regarding the stability of the three key factors.?>* To recall, the completion of all
necessary steps that would qualify the Karad Plant for the FiT under the conditions of
the ERSA then in effect, such as the License, the Karad PPA, the Permit, etc. were
preconditions for entering into the transaction to purchase ACWA Bulgaria (then ZBE
Partners).?>* In particular the License, which included as an integral part the conceptual
design of the Plant, its technical and technological characteristics, and the business plan,
and the FiT Decision, were “a necessary confirmation” before the Shareholders would

invest.>°

The Claimant argues that its witnesses confirm that had they expected that Bulgaria
might institute the changes it did, and had they considered that scenario to be a risk,
and/or had the Respondent been transparent about what it apparently believed it could

or would do, then they would have never invested in the Karad Project.?’

Regarding the notion of “reasonable return”, the Claimant argues that, if indeed a cap
at a certain rate of return (to be defined from the outset) had been part of the
Respondent’s regime, then the Claimant would have either not invested, or would have

designed the Investment differently on the basis of the knowledge of such a capped
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CROMCMOYV, para. 236; HT, D1, 7 June 2021, pp. 104-105.

CMOM, paras. 158, 165, 302-306; COS, pp. 84-85; HT, D1, 7 June 2021, pp. 104-105; CPHB, para. 83;
WS Blum I, para. 8, WS Malik I, para. 5.

CMOM, para. 203; CROMCMOJ, paras. 2, 399; COS, pp. 84-85; HT, D1, 7 June 2021, pp. 104-105;
CPHB, para. 83.

CMOM, para. 229; CROMCMO)J, paras. 2, 13.
CMOM, paras. 19, 168, 189, 273, 306; CPHB, para. §3.
HT, D1, 7 June 2021, p. 66.

CMOM, paras. 315-317; CROMCMO)J, paras. 237, 366, 476, 501; COS, p. 52; HT, D1, 7 June 2021, pp.
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return.?>® “Bulgaria’s decision to correct the problem of speculative projects ... was a

large part of Claimant’s decision to invest under [the ERSA]”.?%

The decision of SunEdison SLU to install the 60.4/50 Ratio was made in reliance on the
guarantee of a full offtake under the ERSA. First Reserve’s decision to acquire ACWA
Bulgaria was made because the 60.4/50 Ratio helped the Karad Project to fulfil First
Reserve’s financial criteria for projects.?®® The other two Shareholders equally found
the Karad Project “interesting” and “particularly attractive” because of the design to
maximise production “based on the ERSA’s ‘full offtake’ guarantee”.?! The Claimant
eventually agreed to spend more money to acquire a plant with the 60.4/50 Ratio
because the ERSA did not limit the volume of electricity for which the FiT would be
paid and because Bulgaria had signed off on the design and the production forecasts of

the Karad Project, e.g. in the License.?%?

In that regard, the Claimant disputes Bulgaria’s argument that no reasonable investor
would have interpreted the ERSA Regime as seeking to incentivise maximum
productivity of costlier plants. As stated above, a perfect incentive scheme guarantees
full offtake and thereby, logically, incentivises maximalisation of the output of a plant.
That guarantee was included in the ERSA Regime, and as such, the Regime, by
definition, incentivised output maximalisation.?®® Incidentally, Bulgaria’s argument that
as a poor country it could not have been interpreted to be interested in attracting highly
productive PV plants is also incorrect because at a fixed FiT any additional MWh
produced by the Karad Plant would have cost Bulgaria and its consumers exactly the

same as a MWh produced by any other PV plant in the same size category.?**
12. How the Respondent “changed the game”

According to the Claimant, the Respondent, starting “just weeks after Claimant

29 <¢

completed its investment”, “change[d] the rules of the game” in seven different ways,
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CROMCMOV, para. 501; HT, D2, 8 June 2021, p. 406; CPHB, para. 37.
CROMCMOYV, para. 140.

CMOM, paras. 159-160, 229; CROMCMOJ, para. 16; HT, D1, 7 June 2021, p. 105.
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“upending the stability and legal certainty it had guaranteed to attract investment from

99 ¢

Claimant and others.”?%° The Respondent “almost immediately” “embarked on a course

of action designed to claw back the value of the incentives it had guaranteed to Claimant
and others to attract their investment”,?®® and “backtracked” on its promises after

“reaping the benefit” of its representations.?®’

“The fact is that Bulgaria decided to change its priorities, shifting away from a policy
that sought to attract RES investment and toward one that sought to minimize consumers
electricity prices, leaving RES investors to bear the consequences of that policy
shift.”2%® The Respondent “fundamentally transformed the support regime from an ex

ante to an ex post model”.%

According to the Claimant, Bulgaria’s intention behind the Seven Measures was to

reduce the cost of its support scheme”.?”

The Claimant calls the Seven Measures “retroactive measures” even though none of
them had an effect before their date of introduction, because the Seven Measures
retroactively amend a bargain struck with an asset 85-90% of the cost of which are sunk

at construction, and which cannot adapt to changes.?”!

The Claimant observes that the Respondent has not denied having introduced the Seven

Measures.>"?
a. Temporary Grid Access Fee

The Claimant submits that a temporary grid access fee was the first measure of the

Respondent that upended the guaranteed legal certainty.?”?
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According to the Claimant, on 17 July 2012, the Respondent’s legislature amended
ERSA to impose a new “grid access fee” on producers of renewable energy. [The
Tribunal observes that it appears that the Energy Act, not the ERSA was amended.] The
fee was to be determined by the EWRC.?’* On 14 September 2012, by means of
Decision C-33/14.09.2012, the EWRC then imposed said grid access fee, which
according to the EWRC was “temporary” (the “Temporary Grid Access Fee”).?’> The
Temporary Grid Access Fee for the Karad Plant was set at BGN 189.38/MWh which
amounts to 39% of the FiT for the Plant. There was no legal or factual justification for
the fee and it was introduced in violation of due process.?’® The Respondent’s Supreme
Administrative Court invalidated the Temporary Grid Access Fee in June 2013, because
“the purported justifications for it were not supported by evidence” and “it exceeded the

regulator’s authority”.2”’

The true purpose of the Temporary Grid Access Fee was not to cover actual costs but
“to claw back a substantial share of the FiT that Bulgaria had guaranteed to attract RES
investment in the first place”. This is demonstrated by two facts: (i) after the Temporary
Grid Access Fee was invalidated by the Supreme Administrative Court, it was not re-
imposed with the support of the sort of evidence which the Court had found to be
lacking; (ii) as discussed below, when the Permanent Grid Access Fee (as defined
below) was introduced later, it was set at only a very small fraction of the amount set as

Temporary Grid Access Fee.?’®

Following the decision of the Supreme Administrative Court to invalidate the
Temporary Grid Access Fee, the Claimant sought reimbursement of the charged fees,
leading to a settlement agreement between ACWA Bulgaria and the Elektroenergien

Sistemen Operator EAD, i.e. the Electricity System Operator (the “ESQO”) to whom the
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CMOM, paras. 20, 197; Energy Act, amended and supplemented, SG No. 54/17.07.2012, effective
17.07.2012 (C-108) (This Exhibit is, apparently incorrectly, named “Act for amendment and supplement of the
Energy from Renewable Sources Act, 17 July 2012” by the Claimant.

CMOM, paras. 20, 198; EWRC Decision No. C-33, 14 September 2012 (C-109) (R-212); CPHB, para.
39.

CMOM, paras. 20, 198-199; CPHB, para. 39.

CMOM, paras. 21, 204-206, 213; Supreme Administrative Court of Bulgaria, Decision No. 8937 on
Administrative Case 6082/2013, 19 June 2013 (C-116); CPHB, para. 39.

CMOM, para. 213; CROMCMOJ, para. 283.
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Temporary Grid Access Fee was due, dated 21 December 2015 (the “Access Fee

Settlement Agreement”).”’

According to the Claimant, in the Access Fee Settlement Agreement, ESO “refused” to
reimburse an amount of fees of BGN 315,253.80, which would equal the amount of fees
due had the Permanent Grid Access Fee (as defined below) been applied instead of the
Temporary Grid Access Fee (the withheld amount hereinafter being referred to as the
“Remainder”).?%° The Claimant seeks reimbursement of the Remainder in line with its

argumentation on the Permanent Grid Access Fee (as defined below).?!

The Claimant disputes that by means of the Access Fee Settlement Agreement it agreed
to forego compensation for the portion of the Temporary Grid Access Fee already paid
which ESO “refused” to reimburse, because (i) the Claimant is not a party to the Access
Fee Settlement Agreement, ACWA Bulgaria is, and (i) the fact that ACWA Bulgaria
accepted less than full reimbursement was an act of mitigating damages which does not
impact the Claimant’s claim on the basis of the introduction of the Temporary and the
Permanent Grid Access Fee (as defined below). The damages that arose from that
introduction were only partially compensated in the Access Fee Settlement

Agreement. 2%
b. Permanent Grid Access Fee

The Claimant submits that, on 13 March 2014, the Respondent, through its agency the
EWRC, and by means of the EWRC’s Decision C-6/13/03/2014, imposed a new
permanent grid access fee on the basis of the 2012 amendment to the Energy Act (the
“Permanent Grid Access Fee” and the decision being referred to as the “Permanent
Grid Access Fee Decision™).?%3 This was done, “purportedly to cover the high cost of

system imbalances arising from RES production”.?®* For 2014-2015, the Permanent
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CMOM, para. 211; CPHB, para. 41; Settlement Agreement between ESO and ACWA Bulgaria, 21
December 2015 (C-147) (the “Access Fee Settlement Agreement”).

CMOM, paras. 211-212; HT, D1, 7 June 2021, p. 71; CPHB, para. 40; Access Fee Settlement Agreement
(C-147).

CMOM, para. 212; HT, D1, 7 June 2021, p. 71; CPHB, para. 41, fn 87.
CROMCMO)J, para. 286; CPHB, para. 41, fn 87.

CMOM, paras. 21, 207; CPHB, para. 40; EWRC Decision No. C-6, 13 March 2014 (FR-84b) (the
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Grid Access Fee was set in the amount of BGN 2.45/MWh, for 2015-2016 in the amount
of BGN 7.14/MWh, for 2016-2017 BGN 7.02/MWh, for 2017-2018 BGN 6.68/MWHh,
for 2018-2019 BGN 3.02/MWHh, and for 2019-2020 in the amount of 5.14/MWh.?

These fees are “material” and range from 0.5% to 1.4% of the FiT for the Karad Plant.
In a financial model that is based on a fixed price over 20 years for delivery to one and
the same customer, and that is calculated with high-leverage debt, any additional fee (i)
cannot be passed on to a new customer, given that the price is fixed, and (ii) can have a

“significant” impact on the value of an investment.?3¢

Bulgaria’s assertions in that regard that the costs of grid access are independent of the
FiT rate are illogical and wrong. The true reason that grid access fees were not included
in the calculations underlying the FiT Decision is that at the time of the decision, all
grid access fees were allocated to network users, i.e. energy consumers. When the
Respondent then imposed grid access fees on producers, it reallocated the network costs
from consumers to producers, converting the FiT from a “factory gate” price to a
“delivered” price. The allocation of the pricing was thus completely changed in a way

that no reasonable investor could have expected.?®’

In addition, at the time of the FiT Decision, an increase in network costs was a
foreseeable consequence of Bulgaria’s policy decision to increase its renewable power
capacity. However, despite that knowledge, the FiT Decision did not allocate any of
those anticipated cost increases as costs of producers of renewable energy. It could have

done so, but the inclusion thereof would have resulted in a higher FiT.?®

Contrary to arguments of the Respondent, the fact that the European Commission and
the Respondent’s expert noted that some EU Member States also allocate network costs
to producers, or the fact that an increase in network costs was a foreseeable consequence
of the ERSA Regime and that Bulgarian network operators warned about it, in no way

undermines the argument that the allocation of such costs should not shift, and cannot

286

287

288
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Decision No. C-27/2015, 31 July 2015 (C-117); EWRC Decision No. C-19/2016, 30 June 2016 (C-118);
EWRC Decision No. C-19/2017, 1 July 2017 (C-119); EWRC Decision No. C-11/2018, 1 July 2018
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CMOM, para. 210; CPHB, para. 40.
CROMCMOV, paras. 274, 276-278.
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be expected to shift, once the FiT rate is set and the investment is made. Indeed, the EC
document on which the Respondent’s argument relies, observes that it is best practice

to consider network-related costs in the calculation of the proper support level. 2%

Decisions of the Supreme Administrative Court of Bulgaria which rejected domestic
legal challenges against the Temporary and Permanent Grid Access Fee are irrelevant
to a decision of this Tribunal on a violation of the ECT. Any such domestic decisions
furthermore are incorrect where they misunderstand the connection between the FiT and
network costs. That connection is that if a host State seeks to induce investment in
renewable energy via a FiT scheme but seeks to burden a producer of renewable energy
with network costs at the same time, it needs to increase the FiT accordingly in order to
obtain the same effect as if no network costs were imposed. Domestic court decisions
are further incorrect where they misunderstand that increased network costs are a

necessary effect of the desired increase of the production of renewable energy.>”°

Finally, the situation regarding the grid access fees (thus also regarding the Temporary
Grid Access Fee dealt with above) in Bulgaria is not comparable to that in Spain and
Italy, because in Spain and Italy there was no undertaking similar to the undertaking in
Bulgaria that network costs would be allocated to consumers instead of producers and
in those countries the grid access fees were not deliberately left out from the decision to

set the price for the incentivised energy, as was the case in Bulgaria.?’!

C. Annual Production Cap

According to the Claimant, in January 2014, the Respondent imposed a cap on the
quantity of electricity produced by the Karad Plant which was eligible to receive the FiT

set in the FiT Decision.?"?

The Respondent did so by amending Article 31(5) ERSA not to cover “the whole
amount of electricity from renewable sources” any more but to cover only “the

quantities of electric energy up to the amount of the determined average annual duration
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CROMCMOYJ, para. 281; European Commission, Commission Staff Working Document, Guidance for
Design of Renewables Support Schemes, SWD(2013) 419 final, 5 November 2013 (FR-41) (“European
Commission Guidance”), p. 19.
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of work™ as per the decision of the EWRC to determine the price of a particular
producer, such as the FiT Decision (the “ERSA Amendment” and the amended ERSA
hereinafter referred to as the “2014 ERSA”).%?

The Claimant submits (and the Respondent does not appear to dispute, see below) that
starting from January 2014, after the ERSA Amendment, the Respondent, or more
specifically, NEK, applied the FiT set for the Karad Plant only to 1,250 operating hours
per year, coinciding with the 1,250 hours “average annual duration of operation”
mentioned in the FiT Decision (1 operating hour for a nominal 50 MW plant equalling
50 MWh per year, and 1,250 hours thus equalling 62,500 MWh per year, roughly 24%
less than the expected average output of the Karad Plant of roughly 82,000 MWh per
year).?%* The Claimant does not explain how the ERSA Amendment could have applied
to the Karad Plant, which by then had already entered into a PPA and had already been
commissioned. The Claimant also does not submit any decision or correspondence

including any such information.

Again without a clear or detailed explanation as to the how thereof, the Claimant appears
implicitly to submit that by EWRC Decision “SP-1" of 24 July 2015 (“Decision SP-
17), the Respondent further decreased the amount it had its Public Provider take off
from the Karad Plant at the FiT to 1,188 operating hours per year. (As discussed below,
the Respondent presents a different explanation as to how the reduction came about.)
The amount of 1,188 operating hours equals 59,400 MWh per year for a nominal 50
MW plant, i.e. roughly 28% less than the expected average output of the Karad Plant of
roughly 82,000 MWh per year (the 2014 and 2015 reduction together are referred to as
the “Annual Production Cap” or the “APC”).?> According to the Claimant, this

change was purported to have been made to account for the assumed self-consumption
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CMOM, para. 222; ERSA (C-41); 2014 ERSA (C-152).
CMOM, paras. 222-224 and fn 289; HT, D1, 7 June 2021, p. 75; CPHB, para. 42.

CMOM, para. 230. The Claimant speaks of a “further 5% reduction”, rather than of a reduction of roughly
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submitted by the Claimant’s expert as EWRC Decision SP-1, 24 July 2015 (FR-81b (corrected))
(“Decision SP-17) as referred to in RCMOMO)J, para. 146, fn 320; the explanation in the RfA, para. 39
appears to be a more accurate description of what happened.
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of a plant in that category of PV plants.?’®* ACWA Bulgaria appealed Decision SP-1 but

later it withdrew its appeal.?®’

The Karad Plant typically reaches the annual production threshold around August of a
year.?”® The price that ACWA Bulgaria receives for the excess production (typically
around 15% of the FiT) was not even sufficient to cover the variable costs of operating
the plant, such as operation and maintenance costs, “much less” to recoup the capital
investment and generate a profit.?*” The Claimant considered shutting down the plant
every year after reaching the production cap. The Claimant, however, came to the
conclusion that the logistics of shutting down operations and then ramping them up
again were too difficult for the Claimant to accomplish and, in any event, shutting down
operations would not have eliminated all operation and maintenance costs over that

period.>%

In conclusion, the APC was “just another attempt to reduce the FiT in the guise of a
production cap”. The Annual Production Cap reduced the expected cash flows over the
life of the Karad Plant by approximately 24% and the value of the Investment by
48.5%.3°! Under cross-examination, Mr Kristensen confirmed that “[t]he imposition of

the annual production cap materially affected the plants who were affected by it”.3%2

Notably, as acknowledged by the expert for the Respondent, annual production caps in
other countries such as Estonia, the Netherlands, and Hungary applied to new plants

only, not to existing plants.>*

Finally, Bulgaria’s policy objective in its Regime was not only to implement EU law or
meet certain targets of installed capacity, but also to increase clean energy generation.

Therefore, punishing the production-maximising design of the 60.4/50 Ratio was
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CMOM, para. 230.

CMOM, para. 230, fn 297.

CMOM, para. 224; CPHB, para. 42.

CMOM, para. 231.

CMOM, para. 231.

CMOM, para. 233; CROMCMOJ, paras. 273, 456; CPHB, para. 43.
HT, D4, 10 June 2021, p. 633; CPHB, para. 43.

HT, D4, 10 June 2021, pp. 830-831; Oxera II, p. 76, para. 7.24, tn 353.
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contrary to Bulgaria’s own objectives.?** When introducing the APC, Bulgaria should
have taken into account that through its full offtake guarantee under the ERSA Regime,
it had created an incentive to maximise production.’*® Against that background, the APC
was disproportionately harmful to the most productive plants as it varied the quantity

term rather than the FiT directly.%
(1) Counterarguments

(a) The role of the reference plant and overcompensation versus

risk reward in an ex ante incentive scheme

Bulgaria’s argument that it had always intended only to reimburse the production of a
hypothetical reference plant is implausible because it comes down to an argument that
what had been introduced as an ex ante scheme in which the price per unit is fixed was
actually intended to be an ex post scheme in which only a certain revenue is
guaranteed.’”” As confirmed by Mr Kristensen in cross-examination, the ERSA did
include an obligation for NEK to purchase all electricity from RES, and did not include
an annual production cap, and nothing would have prevented the Respondent at the time
of the introduction of the ERSA to establish an annual operating-hour cap as part of the
ERSA Regime.3®

The FiT Decision had explicitly anticipated that “[u]pon the actual application of the
FiT set by the Commission each investor has the opportunity to achieve different
profitability, depending on the individual management of the investment project”, an
understanding of the ERSA Regime also reflected in other government documents.**
Therefore, it is incorrect for the Respondent to argue that the APC, rather than a

fundamental change to the ERSA Regime, was a necessary adjustment to bring
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CROMCMOYV, para. 16; COS, p. 72.
CROMCMOJ, para. 253.

CPHB, paras. 43, 94.

CROMCMOJ, paras. 19, 264.

HT, D4, 10 June 2021, pp. 828-829, 835.

CROMCMOYJ, para. 261; COS, pp. 28-29, 59, 73; HT, D1, 7 June 2021, pp. 42-43, 45-46, 97-98; CPHB,
paras. 15, 65, 98; FiT Decision (C-48), p. 7; Letter from Mr. Vasil Shtonov, Minister of Economy and
Energy, to Mr. Rumen Porozhanov, Minister of Finance, 17 October 2014 (C-244), pp. 5-6.
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compensation back in line with the ERSA Regime as exemplified by the FiT

Decision.>!?

The ex post characterisation of successful achievement of such added profitability or
efficiency as “overcompensation” rather than as a “risk reward” destroys the symmetry
of risk in an ex ante “at risk” scheme. An ex ante at risk scheme places the risk of how
an individual plant will fare against the reference plant with the management of an
individual plant but, in turn, in the symmetry of risk of such a scheme, does not punish
those that manage to be more efficient than the reference plant, just as it would not
compensate or reimburse plants that would not achieve the assumed efficiency of the
reference plant.’!! To eradicate risk rewards ex post as alleged overcompensation
penalises investors that built or acquired very efficient plants.?!> Even the Respondent
and its expert concede that “[t]he distribution of actual returns of investments in PV
plants would normally be expected to be scattered around the target return in a FiT
scheme.” And that “[i]n principle, investors should retain the right to a share of the
profits attributable to investor and management decisions (e.g. plant design, financing,

operations) ... over and above those achieved by a notionally efficient plant.”!3

Further, Mr Kristensen does not define, and there is no evidence that the EWRC had
ever defined, what would constitute windfall profits or overcompensation, i.e. in a
system that necessarily expects deviations from a target, what deviation from a target
return would constitute e.g. “overcompensation”. Therefore, the Respondent has not and
cannot demonstrate that the Karad Plant earned returns in excess of what the Respondent

anticipated.’!*

Furthermore, neither Mr Kristensen nor the Respondent proves or substantiates that

renewable energy plants in Bulgaria as a whole systematically earned windfall or
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CROMCMOYJ, paras. 259-261.
CROMCMO, paras. 262-265, 442; HT, D3, 9 June 2021, p. 600; CPHB, para. 67.
CROMCMOY, para. 442.

COS, p. 29; HT, D1, 7 June 2021, pp. 44-45, 81-82; HT, D4, 10 June 2021, pp. 769-770, 780, 783-784,
838; HT, D5, 11 June 2021, p. 992; HT, D6, 12 June 2021, pp. 1108-1109; CPHB, paras. 4, 15, 67, 98;
Oxera II, para. 6.19, fn 225.

HT, D1, 7 June 2021, pp. 43-44; HT, D3, 9 June 2021, p. 717; HT, D4, 10 June 2021, p. 765-789; CPHB,
paras. 17, 66.
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excessive profits.3!> The only evidence on which the Respondent appears to rely to that
effect is a list of 15 out of 1,072 plants, all much smaller than the Karad Plant, and as

such not representative.>!'

It is in that regard important to remember, as confirmed by Mr Kristensen in cross-
examination, that the ERSA Regime incentivises, as it should, efficient management
and design of plants, including choice of location, usage of trackers, etc. As such, the
ERSA Regime may have a built-in desire or expectation that investors, especially of
such large “utility-scale” plants as the Karad Plant, beat the reference plant in terms of

efficiency and output.>!’

The Seven Measures were, in any case, no response, much less a rational, non-arbitrary,
non-discriminatory response to alleged ‘“systematic” overcompensation. The
Respondent had mechanisms against overcompensation, such as the possible annual
reduction of the FiT and could have improved its methods by, for example, increasing
the frequency at which it could adjust FiT rates for future plants (increasing the risk for
non-commissioned plants and making the scheme less attractive as a consequence).
What it could not do was to attract investment with a more generous system only to take

the incentives away for existing investors after they had sunk their costs.>'®

Finally, as a result of the Respondent’s acknowledgments on overcompensation as set
out above, the Respondent cannot sustain the position that the Karad Plant was earning
windfall profits. Therefore, the Respondent falls back on its argument that the 60.4/50
Ratio exceeded the License, which it did not (see above). This is thus a “specious”

argument. 319
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HT, D1, 7 June 2021, pp. 43-44; HT, D3, 9 June 2021, p. 717; HT, D4, 10 June 2021, pp. 765-789; CPHB,
paras. 62, 66.

HT, D1, 7 June 2021, pp. 43-44; HT, D3, 9 June 2021, p. 717; HT, D4, 10 June 2021, pp. 788-794;
Complaint No. E-04-11-9 from EWRC to European Commission in Respect of Infringement of European
Union Law, 20 June 2014 (R-067), pp. 5-6; CPHB, para. 66.

HT, D4, 10 June 2021, pp. 783-784, 806-807, 814; HT, D5, 11 June 2021, 992; CPHB, para. 16.
CPHB, paras. 62, 68.
CPHB, paras. 16, 94.
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(b) Production caps in other Contracting Parties

Bulgaria’s argument that the Claimant had to expect a production cap since Spain had
responded to a similar boom in its PV sector with similar caps, or that the Annual
Production Cap did not constitute a fundamental change to the ERSA Regime because
a production cap in Spain would have been found not to constitute such a change is

incorrect.3%°

Spain in fact introduced two production caps, a permanent one which was set at such a
high level that it had “little actual impact”, and a temporary one.*?! The situation in

Spain was also different from that in Bulgaria for several other reasons:
a. the Spanish caps came at a later stage of a significant increase of PV capacity,

b. the Spanish caps were less onerous than the APC because they were tailored,
e.g. (1) by being only temporary and taking into account different PV plant
technology, such as “trackers” which increase productivity of a plant, or (ii) by
taking into account technology levels of a plant and the production capacity of
plant location, thereby recognising the connection between technology of a plant
and its output and minimising the effect of a cap on PV plants with higher

productivity, and

c. Spain extended the full applicability of the FiT by five years in order to alleviate

the impact of the caps.3??

Nevertheless, the Spanish caps were found to be in violation of the ECT and no ECT
tribunal held that any investor in Spain should have expected Spain’s measures “as a
result of the over-capacity of PV plants Spain’s program generated.”3?* At the time of

its Investment in Bulgaria, the Claimant believed that challenges against the Spanish
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CROMCMOJ, paras. 189, 454.

CROMCMOYV, para. 255.

CROMCMOYV, paras. 189, 233, 256-257, 455-456; HT, D5, 11 June 2021, pp. 927-933.
CROMCMOJ, paras. 189, 233, 259, 454.
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caps would prevail.*** The Claimant also had received assurances of Bulgaria’s

government that no cap as the ones in Spain would be introduced.?%

Finally, if the Claimant should have considered the Spanish caps as a warning, those
caps would at least show that the Claimant had no reason to fear a one-size-fits-all cap
that did not take into account individual production capacity and technology of

individual plants.?

(c) Article 31(5) ERSA
Bulgaria’s argument that

a. Article 31(5) ERSA did oblige Bulgaria to purchase “the whole amount of
electricity” produced by a renewable energy plant that fell under the ERSA
Regime, but did not include an obligation to purchase said amount of energy at

the FiT, together with the submission that

b. even after the introduction of the APC, Bulgaria still was under an obligation to

purchase all of the energy produced at the Karad Plant, just not at the FiT,

is tortured and belied by the plain text of the relevant legislation and many
contemporaneous government statements, as well as by legal advice given to Claimant

from its counsel at CMS.3?’

Articles 31(1), (2), (4), and (5) ERSA must be construed as a whole. Read together, no
other construction is reasonable than one of an obligation of full offtake at the FiT for
the full term of a PPA.?*® As stated above, price and quantity go hand in hand in a FiT

scheme for renewable energy.*?’
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CROMCMO)J, para. 258; WS Blum II, para. 16.

CROMCMOJ, para. 258.

CROMCMOJ, para. 258.

CROMCMOYV, paras. 246, 404, 481; COS, pp. 25-26; HT, D1, 7 June 2021, pp. 40-42.
CROMCMOYV, paras. 246-247, 404, 481; COS, p. 25; HT, D1, 7 June 2021, pp. 40-42.
CROMCMOYV, para. 248.
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(d) Further counterarguments

Bulgaria’s argument that the FiT Decision did not contain a guarantee of full offtake of
the whole production of a plant is equally misguided. First, this is because the FiT
Decision, setting the FiT, would not have been the place for any such guarantee.
Secondly, it is because the FiT Decision in calculating the appropriate FiT actually
assumes that all of the production of the reference plant would be sold at the FiT rate.
In doing so, the FiT Decision shows that it was the EWRC’s assumption at the time that

full offtake was the government’s obligation.>*°

Similarly, the License shows how much ACWA Bulgaria expected to sell and that
ACWA Bulgaria assumed that it would sell the whole production. Consequently, it also

shows that Bulgaria’s must have received and understood this information.**!

Bulgaria’s argument that the APC ensured that PV plants with more than 200kW
capacity would continue to achieve “the 9% return target” also misses the point. The
argument is conditioned on such plants to “have costs in line with the Regulator’s
assumptions” which the more expensively designed Karad Plant, with its 60.4/50 Ratio,

did not have — a fact of which Bulgaria was well aware.*?
d. 20% Levy

According to the Claimant, in January 2014, Bulgaria imposed a new electricity
production fee on PV plants (and wind farms) calculated as 20% of FiT revenue (the

“20% Levy”).33

The 20% Levy was introduced in the same ERSA Amendment as the Annual Production
Cap and thus came about equally “unexpectedly” and “surreptitiously” as the Annual

Production Cap.3*

By its very formula as set out in Article 35a of the 2014 ERSA, being FiT times quantity
of production times 20%, the 20% Levy is clearly identifiable as a direct 20% cut to the
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CROMCMOYV, para. 249.
CROMCMOJ, para. 250.
CROMCMOV, paras. 271-272.
CMOM, paras. 21, 310.
CMOM, paras. 221-222, 234,
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FiT in violation of the price guarantee of Article 31(4) ERSA.3*> Denying this fact,
elevates form over substance to the extent that any reduction of the FiT as long as it

happened “on the sly” would be possible. 3

On 31 July 2014, on the application of the then President of the Respondent, who
deemed the 20% Levy unconstitutional, Bulgaria’s Constitutional Court invalidated the
20% Levy.?*” The Constitutional Court did so because the setting of the fee took place
in a non-transparent manner, the necessity for the fee was not substantiated, and the fee

only targeted wind and PV energy producers.>*8

The Claimant does not argue that the decision of the Court automatically makes the 20%
Levy a measure in breach of the ECT. The 20% Levy violates the ECT independently
of the Constitutional Court’s decision.**° Notably however, the Court observed that
where the legislature encourages investment and economic activity, it must create a
regime that protects legitimate investments which have already been made by Bulgarian
and foreign natural and legal persons.’*® Contrary to Bulgaria’s submissions, the
grounds on which the Constitutional Court struck down the measure were also not
limited to the measure having been introduced as a “fee” for which no services were

offered in return.>*!

The Claimant paid approximately BGN 4.9 million pursuant to the 20% Levy until it
was invalidated.*** MEET, NEK, ESO, and the Ministry of Finance of the Respondent
either refused to return any of the sums collected under the 20% Levy or did not respond

to a request to do so.**
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CROMCMOY], para. 294; CPHB, para. 47; 2014 ERSA (C-152).
CROMCMOYV, para. 294.

CMOM, para. 21; CPHB, para. 47. Constitutional Court of Bulgaria, Decision No. 13, Constitutional
Case No. 1/2014, 31 July 2014 (C-155) (“Constitutional Court Decision No. 13”).

CMOM, para. 236; CPHB, para. 47; Constitutional Court Decision No. 13 (C-155).
CROMCMOYJ, para. 299.

CMOM, para. 236; Constitutional Court Decision No. 13 (C-155).

CROMCMOYV, para. 300.

CMOM, para. 237.

CMOM, paras. 21, 237; CPHB, para. 47; referring to Letter from ACWA Bulgaria to MEET, ESO and
NEK, 19 August 2014 (C-187); Letter from NEK to ACWA Bulgaria, 29 August 2014 (C-188); Letter
from ACWA Bulgaria to Minister of Finance, 10 August 2016 (C-156); Letter from Minister of Finance
to ACWA Bulgaria, 30 September 2016 (C-157).
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When Bulgaria in that regard states that on the Claimant’s own case the effect of the
20% Levy was just 2% of the counterfactual value of the Investment, it disregards that

the 20% Levy was in effect for less than one year.>*

Incidentally, where the Respondent, when arguing that the 20% Levy was a risk which
was accepted by the Claimant, relies on the existence of a Tariff Event in the Common
Terms Agreement, which anticipates that the Karad Plant will receive an amount less
than the “Expected Tariff Price”, i.e. the FiT, as a consequence of a new law or a
decision of the Regulator, the Respondent admits that the 20% Levy had such a direct
effect on the “Expected Tariff Price”, i.e. the FiT.>* An allocation of risk such as the
inclusion of the Tariff Event in the Common Terms Agreement is furthermore a
common occurrence in a sophisticated transaction between professional parties. Such
an allocation, however, does not mean that the parties anticipate that an event will
actually occur, or that the inclusion of the event would have any influence on the

lawfulness of the third party’s actions that cause the occurrence of the event.34®

Finally, a comparison with the situation in the Czech Republic is inapposite because, in
contrast with the Respondent, the Czech Republic experienced and failed to address an
actual “solar boom™ and because claimants against the Czech Republic sought to rely
on an allegedly expected income-tax exemption, while the claims regarding the 20%
Levy and the 5% ESSF Contribution (as defined below) concern the Claimant’s reliance

on the stability of a price, the stability of which was guaranteed in express language.>*’
e. Balancing Cost Exposure

According to the Claimant, in 2014, the Respondent implemented new electricity
trading rules that exposed producers of renewable energy to imbalance costs by
eliminating earlier special protections such as (i) the placing into a “special balancing
group” designed only for renewable energy producers, (ii) a 20% deviation tolerance
threshold for deviations from the production forecasts, and (iii) a 50% discount on any

balancing costs to be paid, and (iv) not charging balancing costs when the overall group
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CROMCMOJ, para. 295.

CROMCMOY, paras. 296-297.

CROMCMOY], para. 298; Common Terms Agreement (C-84) p. 43, Article I, Section 1.01.
CROMCMOYV, para. 459.
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result of a balancing group did not cause an imbalance to the grid (charging producers
of renewable energy for such (im-)balance costs without the aforementioned special
protections and limitations hereinafter being referred to as the “Balancing Cost

Exposure”).3#

The Claimant submits that, as evidenced by “its” business plan approved by the EWRC
in the process of approving the License of the Karad Plant, the Claimant “reasonably
expected” that imbalance costs would be assessed in line with the Electricity Trading
Rules of 17 August 2010 (the “2010 ETR”).>* The business plan contains no provisions
for balancing fees, consistent with the Claimant’s expectation that any balancing fees to
be incurred by the plant would be nominal.**° The Claimant, however, has not submitted

said business plan.>>!

The Claimant “does not argue that it never expected to be exposed to any balancing
costs at all”.?>? The Claimant acknowledges that the SPA of 28 June 2012, by which it
acquired ACWA Bulgaria (Exhibit C-107, the “SPA”), contains a price adjustment
clause that can reduce the purchase price in the event that, within two years after closing,
Bulgaria implemented balancing rules which would require the Karad Plant to pay fees
for deviation from its production forecasts. The price adjustment is capped at a

maximum of EUR 750,000.33

The adjustment clause was introduced to the SPA because at the time of the SPA it was

not yet fully clear how the existing balancing rules from 2010 would be implemented
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CMOM, paras. 21, 242, 311; CPHB, para. 44; Electricity Market Rules, published SG 66 /26.07.2013,
amended and supplemented SG 39/9.05.2014, in force as of 26 July 2013 (C-159) (the “2013 ETR”).

CMOM, para. 240, referring to License (C-158). The Tribunal notes that neither (C-158_EN) nor (C-
158 BG) (English and Bulgarian version of the License), nor (C-103_EN) and (C-103_BG) (English and
Bulgarian version of the License Decision) contain said business plan. In any case, the business plan
would appear to be that of ACWA Bulgaria (then ZBE Partners), not that of the Claimant. It is unclear
whether Exhibit (C-171_EN), the “Long-Term Business Plan of Photovoltaic Park 50 MW Karadzhalovo
2013-2032 of ZBE Partners EAD”, only once referred to, namely in paragraph 216 of the Claimant’s
Reply where it is deliberately left unclear which business plan it is, would be the business plan referred
to here. There are indications that it is not, given that the business plan at (C-171_EN) refers to a different
period from the one referred to in the License (2013-2032 rather than 2012-2031) and that it uses a higher
annual output expectation (79,266 MWh v. 78,632 MWh); Electricity Trading Rules of 17 August 2010
(C-49) (“2010 ETR”).

CMOM, para. 240.

See fn 349.

CROMCMOY, para. 289.

CMOM, para. 241; SPA (C-107), Article 4.4(c).
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and would affect the Karad Plant.>>* The cap of EUR 750,000 over 20 years represents
a reasonable estimate based on experience of what balancing costs in a mature market
would consist and shows that the Claimant had a reasonable expectation that any
changes to the balancing rules would not have a big financial impact.*>®> Knowing that
the 2010 ETR were subject to modification which might result in some balancing costs
imposed on it does not mean that the Claimant had no legitimate expectations at all, or
that the Respondent could impose any balancing rules without also adjusting the FiT

which, nota bene, had been calculated at a time that no balancing costs applied.**®

The Balancing Cost Exposure, in contrast with the existing balancing cost regime until
then, disregarded the difficulties that producers of renewable energy have with
balancing and forecasting their output and the immaturity of the balancing market in

Bulgaria. >’

By placing producers of renewable energy into different balancing groups, and ignoring
compensation of imbalances between groups, balancing fees to be received were also
artificially increased. As a consequence thereof, the balancing costs imposed are
materially higher than the actual balancing costs incurred across the Respondent’s
electricity system.*® Whereas the charged costs represent 4 to 6 % of the revenue of PV
plants, the European Commission had recommended only EUR 0.5 per MWh as a
charge for “cross-border” balancing of electricity, showing that the costs actually

charged “far exceed” recommended values. >’

In addition, the Respondent implemented the Balancing Cost Exposure before it had
developed a mature balancing market, precluding the Karad Plant from mitigating its

balancing exposure in a mature market.>%
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CMOM, para. 241; CROMCMOJ, para. 289.
CMOM, para. 241; CPHB, para. 46.
CROMCMOYJ, para. 289.

CMOM, paras. 21, 243, 311; CROMCMOJ, para. 290; CPHB, para. 44; Compass 11, paras. 8.6, 8.14-
8.17.

CMOM, para. 243; CPHB, para. 45.

CMOM, paras. 243-244, referring to Commission Regulation (EU) No. 838/2010 on laying down
guidelines relating to the inter-transmission system operator compensation mechanism and a common
regulatory approach to transmission charging, 23 September 2010 (C-160).

CPHB, para. 45.
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Finally, the introduction of the Balancing Cost Exposure undermines the argument, used
at the time that the Balancing Cost Exposure was introduced, that the Permanent Grid

Access Fee was introduced to cover imbalance costs.3¢!

In conclusion, the Balancing Cost Exposure qualifies as “a radical change”, and “serves
no purpose other than to erode the value of the FiT that Bulgaria had promised to induce
Claimant’s investment”.*? The Respondent destroyed an incentive regime specifically
designed “to shield renewable energy projects of imbalance costs by limiting their
financial responsibility to deviations from production forecasts greater than 20%”.36
The Claimant reasonably expected that Bulgaria would implement balancing rules
“broadly consistent” with the risk allocation in the 2010 ETR and good international
practice regarding allocation of balancing responsibility, and would in doing so
“maintain” its regulatory framework. The Claimant did not expect “sweeping changes

to the fundamental structure of the balancing rules”.3%

The Balancing Cost Exposure has reduced the value of the Investment by approximately
EUR 7.3 million, i.e. about 10 times the EUR 750,000 maximum purchase price
adjustment to which the Claimant had agreed in the SPA.3%

The fact the FiT Decision did not consider balancing costs does not mean that these
were irrelevant to the setting of the FiT, but rather means that it was not anticipated at
the time of the FiT Decision that renewable energy plants would be exposed to material

balancing costs.>®

The situation regarding balancing charges in Italy is not comparable to that in Bulgaria
and does not make the charging of balancing costs in Bulgaria foreseeable. This is

because in Italy the “legal or regulatory” framework did not take into consideration
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CMOM, paras. 21, 245.

CMOM, para. 311; CPHB, para. 45.

CROMCMOJ, para. 460.

CROMCMOYV, paras. 289, 460.

CMOM, para. 246; CROMCMOJ, para. 293; CPHB, para. 46.
CROMCMOYV, para. 288.
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balancing costs when setting the FiT, while in Bulgaria producers of renewable energy

were specifically protected by the design of the balancing cost rules.¢’
f 5% ESSF Contribution

According to the Claimant, in 2015, the Respondent introduced a monthly contribution
to the Security of Electrical Power System Fund (“ESSF”) for producers of renewable
energy of 5% of their FiT revenue (the “5% ESSF Contribution”).%

The Claimant submits that the Respondent introduced the 5% ESSF Contribution by
amending the ERSA another time. [The Tribunal notes, however, that the 5% ESSF

Contribution was introduced by an amendment to the Energy Act, see below.]*®

The Claimant submits that according to that law, the contribution was introduced “for
the purpose of management of the financial resources for covering the expenses incurred
by the public supplier”, which the Claimant translates to mean that the purpose of the
amendment “was to require RES producers to subsidize the costs of NEK, rather than

passing those costs on to the consumers who use electricity”.3”

The legislation required that electricity producers pay 5% of the “revenues” from the
electricity sold per month, excluding VAT.>’! A 5% deduction from the revenue of an
entity that receives a preferential and guaranteed price by the government, and that only
sells one product to one customer at one price, constitutes, in fact, a 5% reduction of

that guaranteed price, i.e. the FiT.?’> Mr Kristensen admitted during cross-examination
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CROMCMOYJ, para. 460.
CMOM, paras. 21, 247, 310; CPHB, para. 48.
CMOM, para. 247; repeated at CPHB, para. 48.

CMOM, para. 247. The first quotation allegedly stems from Article 36b of the ERSA as amended and
supplemented, SG No. 56/24.07.2015, effective 24.07.2015 and exhibited by the Claimant as Exhibit (C-
163) (the “2015 ERSA”). That ERSA version, however, does not contain an Article 36b or the quoted
language at any place. The Energy Act in force as of 24 July 2015 Energy Act, SG No. 107 dated 9
December 2003, as amended SG No. 56, 24 July 2015 exhibited by the Respondent as Exhibit (R-082)
(the “2015 Energy Act”) does contain an Article 36b and almost identical language; CROMCMOJ, para.
301.

CMOM, para. 248, referring to an allegedly existing Article 36f of the incorrect law. Article 36f of the
2015 Energy Act in the translation submitted by the Respondent, (R-082), which is the only translation
on file, speaks of “profit” rather than of “revenue”. Exhibit (C-164) contains a later version of the Energy
Act (2018 Energy Act, see below), in which the Article has already been amended, but in that translation
“revenue” is used also in other parts of the article, which were not amended, and where the translation at
Exhibit (R-082) uses “profit”.

CMOM, paras. 248-249; CROMCMOJ, para. 301; CPHB, para. 48.
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that “if ... the feed-in tariff represented, let’s say, all of the remuneration to all the
generation that it had, then [the 5% ESSF Contribution] wouldn’t be materially different
from reducing the FiT by 5%.”%"3

The Respondent cannot dispute that the 5% ESSF Contribution targets FiT receivers
just because it also applies to the revenue of conventional producers.®’* This is the case
because a “tax” on revenue per MWh disproportionately affects producers that receive
a FiT. Such a FiT increases the revenue per MWh of that producer, but such a FiT also
reflects such a producer’s higher costs per MWh. A regular producer of energy selling
at a price of BGN 50 per MWh would pay BGN 2.5 in ESSF Contribution per MWh,
whereas a producer of PV energy at the scale of the Karad Plant, receiving BGN 485.6
per MWh would pay BGN 24.28 per MWh, roughly ten times as much.’”* Such
arbitrariness and discrimination could have been avoided by structuring the alleged
“tax” in a way based on the market value of electricity, which is the same for renewable
and conventional energy producers, or by basing it on the net profit, but such

arbitrariness and discrimination deliberately was not avoided.3”

As stated before in relation to other measures, Bulgaria’s reliance on the inclusion of a
Tariff Event in the Common Terms Agreement in its argument regarding the 5% ESSF
Contribution equals an admission by Bulgaria that the 5% ESSF Contribution reduced
the FiT in violation of Article 31(4) ERSA.?"’

In conclusion, the 5% ESSF Contribution serves no purpose but to reduce the incentives
guaranteed to producers such as the Claimant.?’® The Contribution was shaped in the
way it was “in bad faith, in order to disguise a de facto reduction of the FiT as a ‘taxation

measure’ in order to shield it from domestic and international legal scrutiny”.3”’

A comparison with the situation in the Czech Republic is inapposite in that regard. This

is because, contrary to the Respondent, the Czech Republic experienced and failed to
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CPHB, para. 48; HT, D5, 11 June 2021, p. 956.
CROMCMOY, paras. 303-305.

CROMCMOJ, paras. 303-304.

CROMCMOYV, paras. 305-306.

CROMCMOYV, para. 302.

CMOM, paras. 21.

CROMCMOYV, para. 306.
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address an actual “solar boom” and because claimants against the Czech Republic
sought to rely on an allegedly expected income tax exemption, while the claims
regarding the 20% Levy and the 5% ESSF Contribution concern the Claimant’s reliance

on the stability of a price, the stability of which was guaranteed by express language.>*°
g Transition from FiT to FiP

According to the Claimant, in 2018, the Respondent replaced the FiT element of the
ERSA Regime with a “Contract for Premium” (“CfP”’) scheme, under which producers
of renewable energy must sell their energy on the wholesale market and receive an
additional premium (the Feed-in Premium, “FiP”) of the difference between the

estimated wholesale price and the original FiT.3!

The change was brought about by an amendment to the Energy Act and ERSA. The
amendment required all energy producers having more than 4MW capacity to sell their

electricity production on the wholesale market.*?

In order to receive the new FiP, which was set annually by the EWRC, producers of
renewable energy with a capacity of more than 4 MW had to enter into “premium-
compensation contracts” with the ESSF.**® Without providing details, the Claimant
submits that the legislation “abrogated” the Karad PPA (the thus-described transition

referred to as the “Transition from FiT to FiP”).’%

The Claimant acknowledges that the CfP scheme was introduced with the “apparent
intent” of broadly replicating the same level of financial support as the original FiT
scheme.® The Claimant further acknowledges that the background of the introduction
of the FiP was the Respondent’s effort to implement a wholesale market for electricity

trading.**® The Claimant also acknowledges that “the winds were blowing toward the
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CROMCMOYV, para. 459.

CMOM, paras. 21, 312; CPHB, para. 49.
CMOM, para. 252.

CMOM, para. 253.

CMOM, para. 252; during the Hearing, the Claimant submitted that “the change to the feed-in tariff
regime that Bulgaria imposed in July of 2018 officially terminated the PPA, so in the new law that was
enacted in July of 2018, I believe it is Article 68(9) there is an express reference in that law that says
PPAs are now terminated”; HT, D1, 7 June 2021, p. 75; CPHB, para. 49.

CMOM, paras. 21, 250, 254, 311; CPHB, para. 49.
CMOM, para. 251; CPHB, para. 49.
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full liberalization of EU energy markets in 2011-2012”.The Claimant argues, however,
that it does not follow from that trend that the Claimant should have expected that the
FiT scheme would be replaced with a FiP scheme, or that it was reasonable for Bulgaria

to apply the change also to existing plants.®’

The Claimant further disputes the Respondent’s argument that it was obligated to
replace the FiT with a FiP in order to comply with EU law as unsubstantiated, and adds
that “numerous EU Member States” maintained “legacy FiT programs” for existing
investments.>®® The very EU document on which the Respondent seeks to rely as
evidence of an EU preference for FiP schemes only speaks of “phasing out” FiT
schemes, not of replacing them mid-term. The document emphasizes that it is a best
practice to enter into “long term legal commitments on the timing and phasing out of
support” and so are “clear commitments to avoid changes that alter the return on

investments already made and undermine investors’ legitimate expectations.”*’

In any case, the FiP scheme was poorly designed and less favourable and less secure
than the existing FiT scheme. It reduced the price below the original FiT level.**° This
was the case mainly because the premium was set prospectively every year based on an
estimate of the wholesale price of electricity in the coming year. Such estimates can be

wrong, leading to losses or windfalls for the producer of renewable energy.*"

The EWRC also has a natural incentive “systematically” to overestimate the wholesale
price in order to reduce the financial burden on the ESSF, or to claw back what it
perceives as windfall profits if it had estimated the previous year’s wholesale price as
too low. The EWRC has no incentive on the other hand to adapt its estimate if it had
been off to the detriment of the renewable energy producers. That creates an additional

and asymmetric regulatory risk.>%?

The FiP scheme also creates a counterparty risk (i) in the form of the ESSF, given that
its funding is more insular than that of NEK and that its potential bankruptcy would be

387

388

389

390

391

392

CROMCMOY, paras. 308-309.

CROMCMOYJ, para. 307; Compass II, Table 2.

CROMCMOYJ, para. 309; European Commission Guidance (FR-41), p. 5.
CMOM, paras. 21, 250, 311; CROMCMOJ, para. 3.

CMOM, para. 255.

CMOM, para. 255; CROMCMOJ, para. 310.
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309.

less consequential for the Bulgarian market than that of NEK, and (ii) in the form of

third-party off-takers that purchase electricity from a producer.®*?

In contrast with the previous scheme which relied on PPAs regulating the full offtake
of the production of electricity of a plant, in a FiP model the risk of not achieving full
offtake is moved to the producer, which creates a “market risk” and constitutes another

disadvantage of the FiP to the Claimant.>%*

Finally, less harmful, or indeed non-harmful ways of transitioning to a FiP model would
have been possible, e.g. through a “true-up”, the remuneration of the difference between
the FiT and the actual wholesale price achieved and through a NEK guarantee for the

ESSF liabilities, which would assimilate the counterparty risk to its previous status.*>

In conclusion, the Transition from FiT to FiP in the way it was executed violated the
Respondent’s obligations under the ECT as a violation of the Claimant’s legitimate
expectations and an unreasonable and unfair reallocation of risks. It injured the

Investment and caused about EUR 700,000 in damages.**®
13.  The consequences of the amendments to the ERSA Regime

The Claimant submits that, overall, the Respondent’s changes to the ERSA Regime
slashed the Karad Plant’s expected free cash flows by approximately 28%, and reduced

the value of the Investment by over 73%.3%7

In doing so, the Respondent transformed a “relatively” low risk, “modestly” profitable
investment into a much riskier investment with nearly zero profit.>*® As a result of the
Seven Measures, the Claimant went on to operate the Karad Plant merely for the benefit

of the financing banks.*
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CMOM, paras. 256, 311; CROMCMOJ, para. 310; CPHB, para. 49.

CMOM, para. 257; Compass I, para. 6.62; CROMCMOJ, para. 310; CPHB, para. 49.
CMOM, para. 259; CROMCMOJ, para. 310.

CMOM, para. 250.

CMOM, paras. 22, 195, 262; CROMCMOJ, para. 452; COS, p. 5; CPHB, para. 2.
CMOM, para. 264.

CROMCMOJ, para. 3.
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The reduction of the free cash flows caused ACWA Bulgaria to breach its debt
covenants and made a restructuring of the project debt necessary in order to “avoid

default and forfeiture of the entire investment.””*%°

Fighting the Seven Measures, unexpectedly having to collect receivables and to market
electricity, and having to restructure the debt entailed additional legal and administrative
costs, estimated to be more than 80% of ACWA Bulgaria’s whole legal costs in the
period of 2013-2019.4%!

The Claimant submits that when it sold ACWA Bulgaria to Enery it had “recouped only

t,402 t,403

a portion of its initial investment”, and had not earned a profi or nearly no profi
or that “essentially [] all of the profitability of the project” was “eliminated”.*%*
According to the Claimant, at the time of the sale to Enery, the total valuation of the
Karad Plant was nearly 40% less than the acquisition value in 2012. The Claimant had
only once received a “small” distribution of EUR 5.9 million from its Investment (in
2017), and that distribution together with the purchase price in the sale to Enery “barely
repaid the Claimant’s equity investment”.*%> Because the Karad Plant was financed with
project debt with a priority claim to its cash flows, as would be standard for renewable
power plants, the reductions in return due to the Seven Measures “effectively wiped out
all of the profit that Claimant legitimately expected to receive on its equity

investment.””#%°

The Claimant initially posited that at the time of the sale the overall project IRR was
less than 2%,*"7 but later clarified that the 2% figure relates to the Claimant’s return on
its Investment, not the project IRR.*® In any case, since the first witness statement of

Mr Roberts, the “return on investment” had further dropped to 0.67%, against an

400

401

402

403

404

406

407

408

CMOM, para. 262.

CMOM, para. 262; WS Roberts I, para. 25.
CMOM, paras. 22, 263; CROMCMOJ, para. 452.
CMOM, para. 264.

CROMCMOJ, para. 3.

CMOM, para. 263.

CROMCMOJ, para. 273.

CMOM, para. 263; relying, however, on a statement by Mr Roberts regarding the “return on investment”
of the Claimant, Roberts WS 1, para. 27.

CROMCMOYV, para. 317.
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318.

expected return on investment of 15.375%.% The Seven Measures had reduced the
return on investment to less than 1/20™ of the return the Claimant had reasonably
expected when it decided to invest in Bulgaria.*! Mr Kristensen did not contest the

figure of 0.67%.*!!

The project IRR of the Karad Plant when calculated on the same basis as the 9% target
in the FiT Decision was only 6.1% (6.8%-8.6% in the calculations of the Respondent’s
expert), 30% below Bulgaria’s own definition of a reasonable return, and even further

apart from the Claimant’s expected project IRR of around 10% pre-tax.*

The return on investment — the equity return — is so much lower and so much more
affected by the Seven Measures than the project IRR because of the debt financing of
the Karad Project which gives the banks priority on the cash flows making the investor

the one that suffers the marginal impact on profitability of the Project.*!3

The Respondent’s changes increased the Claimant’s risk by reducing the certainty of
full offtake and increasing the counterparty risk of payment default of the FiT which it

was due.*!*

The Seven Measures were disproportionately harmful to the Karad Plant compared to
other Bulgarian PV plants because of the Plant’s efficient design (the 60.4/50 Ratio).*!>

They were far more harmful than measures adopted in, e.g. Spain and Italy.*!®

The Respondent does not dispute that the Karad Plant’s cash flows were drastically
reduced, which can also not come as a surprise given that a substantial impact on the
Karad Plant’s cash flow was necessary to achieve Bulgaria’s policy aim of reducing the

cost of electricity for consumers.*!” Nevertheless, instead of engaging with the
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CROMCMOYV, para. 317; COS, pp. 5, 139; HT, D1, 7 June 2021, pp. 15-16; CPHB, para. 104.
CROMCMOJ, para. 3.
CPHB, para. 104.

CROMCMOYJ, paras. 273, 315-317, 443, 480, 502, 543, 552, 569-570; COS, p. 5; HT, D1, 7 June 2021,
pp- 16, 146; CPHB, paras. 99, 104; Oxera II, para. 8.63, Figure 8.4.

HT, D1, 7 June 2021, p. 147; CPHB, para. 104.
CMOM, para. 261.

CPHB, paras. 5, 53, 94.

CPHB, para. 5.

CROMCMOYV, para. 313; CPHB, para. 2.
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Claimant’s calculations and attempting to justify the impact of the Seven Measures, the
Respondent rather “moves the goalpost” with its argument on “reasonable returns” and

418

a lack of harm if costs were covered and some profit was made,” ® or with its argument

that the FiT was only protected against direct changes.*!

As outlined in more detail above, however, the ERSA Regime did guarantee a price, a
volume, and a term, not a “reasonable return”, and it did not cap returns at a certain
level, and therefore, even if the Karad Plant had earned a “reasonable return” but not
the return the Claimant had reasonably expected based on the Respondent’s
commitments, the Claimant still would have been harmed.*?° In addition, as outlined
above, after the introduction of the Seven Measures, the Karad Project, even on the
calculations of the Respondent’s expert, never earned the targeted reasonable return of

9% IRR.*!

14. Arguments regarding the alleged necessity to amend the ERSA

Regime
a. The alleged boom

The Claimant submits that Bulgaria’s argument is premised on a “solar boom” that “did
not occur”, or that the Respondent at least “grossly overstates” the purported boom in

its renewable energy sector at the time and shortly after the Investment took place.**?

The Claimant concedes that “it is certainly true” that the ERSA and the FiT Decision
resulted in a “significant amount” of investment in PV energy production in Bulgaria,
and that Bulgaria secured more PV capacity than it had expected as a result of ERSA.
The Respondent, however, failed to achieve its goal of 5,189 MW for total capacity of
energy from RES installed by the end of 2012 (by 300 MW), because it did not secure

even half of the necessary increase in wind energy.*?* The Respondent thus needed the
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CROMCMOYJ, paras. 313-314.
CPHB, para. 2.
CROMCMO)J, paras. 314, 551.

CROMCMOYJ, paras. 315-316, 481, 480, 502, 543, 552; COS, p. 5; HT, D1, 7 June 2021, p. 16; CPHB,
para. 99; Oxera II, para. 8.63, Figure 8.4.

CROMCMOY, paras. 98, 176ff, 480; CPHB, para. 55.

CROMCMOY, paras. 182-183, 498; COS, p. 67; HT, D1, 7 June 2021, p. 83; CPHB, para. 56; Compass
II, para. 5.7, Figure 6.
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424

additional PV capacity to obtain its renewable energy goals,”" and consequently there

was no excess capacity or boom and certainly not at the level that Bulgaria claims.**

The increase in capacity was a positive development because it was the very result
Bulgaria sought to achieve and it helped Bulgaria to reach its EU-mandated and internal

policy objectives.*?

The Respondent cannot, in any case, either in terms of facts or law, argue that it came
as a surprise to the Respondent that the ERSA Regime caused a boom in PV capacity,
but that both the alleged boom and its consequences should have been expected by

investors.*?’

In particular, in light of the unsurprising nature of the intended increase of investment
in PV energy following an improvement of the Respondent’s incentive regime, i.e. the
alleged boom, the Respondent cannot claim that any investor would have known that

Bulgaria would cut revenues of existing plants.*?®

Even if there was an unexpected boom in Bulgaria, the Respondent cannot argue that
while that boom came unexpected to the Respondent, it should have been expected by

the Claimant.**®

Indeed, Bulgaria, rather than any investor, was in the position to anticipate, manage, and
limit the capacity in the pipeline.**° In fact, Bulgaria knew since July 2011 that there
was a pipeline of projects of 4,000 MW, and, accordingly, could have decided to end
the programme then.*! Therefore, even if there had been a boom, it could not have been

unanticipated by Bulgaria, because Bulgaria controlled the system.**? It could also not
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CROMCMOYV, para. 184; COS, p. 60; HT, D1, 7 June 2021, p. 83; CPHB, para. 56.
CROMCMOYV, para. 498; CPHB, para. 56.

CPHB, para. 56.

CROMCMO, para. 8.

CROMCMOJ, paras. 6, 187.

CROMCMOJ, para. 8; HT, D4, 10 June 2021, p. 859.

CROMCMOYV, paras. 187, 497.

CROMCOYJ, para. 186, corrected by Presentation Dr Roques 9 June 2021, pp. 16-17; HT, D3, 9 June
2021, pp. 588-589. Elsewhere, the Claimant further submits that the Respondent “knew” that more than
600 MW of added PV capacity was possible and likely; COS, p. 60.

CROMCMOJ, paras. 6, 187, 497-498.
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have been a justification for the Respondent to renege on its commitments, given that
“Bulgaria assumed responsibility and risks of managing the capacity enrolled in the

support regime”. 43

The Respondent could have limited additional renewable energy capacity by various
means including by denying grid connection agreements. The Respondent, however,
while fully informed about the pipeline of projects, did not see a need to do so at the
time.*** Furthermore, while under the Claimant’s understanding of Bulgarian
administrative law, the issuance of a preliminary or final license to a project that met
the eligibility criteria was not discretionary, Bulgaria would nevertheless have had the
practical ability, of uncertain lawfulness depending on the circumstances of a particular

case, to delay the final license and other approvals until after June 2012.43

The Respondent’s claim that it obtained new capacity more quickly than it desired is
thus a “post-hoc rationalisation”, which, even if true, could not have justified what

Bulgaria then proceeded to do to existing investments.**

b. Plants were not able to profit from the alleged drop in costs of PV

panels

The Claimant further disputes the premise of the Respondent’s argument that investors
that wanted to lock-in the FiT were able to profit from an alleged 50% reduction in costs
of PV panels between July 2011 and June 2012. The Claimant submits (i) that it takes
more than one year to develop and enrol a large PV plant, (i1) that the purchase of PV
panels would take at least three to four months and would typically be timed to coincide
with the anticipated receipt of a construction permit, and (iii) that, not least in light of
annually decreasing FiTs under the ERSA Regime, it was imperative to avoid delays as

much as possible.

Therefore, investors seeking to obtain the 2011-2012 FiT for their plant would usually
have ordered PV panels before they could have profited from the alleged reduction in

costs between July 2011 and June 2012. The Karad Plant, for example, was operational

433

434

435

436

CPHB, paras. 4, 60.

COS, pp. 64-66; HT, D1, 7 June 2021, pp. 88-89; CPHB, para. 57.
CPHB, para. 21, fn 40.

CROMCMOJ, para. 6.
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by March 2012 and thus necessarily would have had to order its PV panels many months
earlier. Notably, no evidence to the contrary was submitted or exists on the record. What
is more, with a particular view to the Karad Plant, these considerations are of no
relevance since the Claimant bought the plant from SunEdison BV when it was already
operational. Therefore, not the Claimant, but the developer would have profited from
lower prices for PV panels (which it however would likely not have achieved in light of

the timing constraints outlined above).*’

During cross-examination of Mr Kristensen, the Claimant further developed this
argument and submitted that it is inaccurate to compare the Karad Plant’s LCOE, or
costs against any average of LCOEs in June 2012, but that rather a point of comparison
for a PV plant with a start of construction in September 2011, would most likely lie in
2011 as panels would have had to be purchased at that time.**® The Claimant submits
that the Respondent “acknowledges” that the Karad Plant’s development timeline was

not representative of the average Bulgarian PV project.**’

C. The financial burden of the ERSA Regime on the Public Provider, the

public debt, and the citizens of the Respondent was not too high

Contrary to the Respondent’s submission, NEK, the Public Provider, could not have
gone bankrupt as the prices it charges to the end consumer are set annually to enable
NEK to earn a guaranteed return on its actual costs, which was even increased from
2.28% t0 3.99% in 2013. Any deficit would have been only temporary, to be recovered

in the next regulatory period.**°

In addition, the Respondent cannot complain that significant financial resources were
expended on the increase of renewable energy, given that it had exactly been the plan

to subsidize those energies to increase their share. This naturally means that rising
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CROMCMO)J, paras. 178-181; COS, 59, 68; HT, D1, 7 June 2021, 80-81, 145-146; CPHB, para. 59.

HT, D5, 11 June 2021, 919-924; SunEdison/MEMC, Karadzhavolo — Bulgaria — 60.4 MWp, November
2011 (C-63), p. 9.

CPHB, para. 59; RROMRO)J, para. 82.

CMOM, para. 215; HT, D3, 9 June 2021, pp. 606-607; EWRC Decision No. C-25/2013, 29 July 2013
(C-149); EWRC Decision No. C-17/2012, 28 June 2012 (C-150).
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financial costs of said increase of the share were costs that were both planned and needed

to achieve a stated goal of the Respondent.**!

The Claimant in that regard further refers to an interview with Mr Angel Semerdzhiev,
of 19 April 2012, at the time the head of the EWRC. In that interview, Mr Semerdzhiev
reports three factors for the losses of NEK and higher-than-expected costs: (i) the
covering of preferential prices for cogeneration plants, (ii) the covering of the prices for
the electricity from the coal power plant Maritsa-I, and (iii) the financing of the hydro
power plant Tsankov kamak. Mr Semerdzhiev explains, however, that any loss of NEK
in one year will be covered by higher prices the next year and vice versa, and that NEK’s

low liquidity ratio is not a problem and improving.*+?
15.  EU State aid law

The Claimant submits that the Respondent’s arguments on EU State aid law are a

“complete red herring” and a “sideshow”.*+*

Measured against the applicable legal and policy background (i) the ERSA Regime did
not constitute State aid, (ii) if it did, it constituted legal State aid, and, in any case, (iii)
at the time of the Investment, which is the only relevant time, anyone reviewing the
applicable EU Directives, guidelines, and European Commission decisions would have
expected that the European Commission would approve of, and be in favour of state aid
schemes supporting renewable energy, and that the Commission would grant EU

Member States wide latitude in how to structure such schemes.***

The Claimant submits ad (1), that EU State aid law did not apply to renewable incentive
schemes at the time of the Investment, which is the relevant time to assess whether it
did.** Prior to 2014, and namely the “Vent de Colére!” decision of the CJEU, incentive
regimes funded by end consumers rather than the State itself, such as the ERSA Regime,

were not qualified as State aid, because the cost of the program ultimately was paid by
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CMOM, para. 217.
CROMCMOYJ, paras. 171-174; 168 Hours Interview Angel Smerdzhiev (C-181).
CROMCMOYJ, paras. 5, 14.

E.g. CROMCMOYJ, paras. 98, 102, 115, 409-410; COS, pp. 59, 74; HT, D1, 7 June 2021, pp. 81-82;
CPHB, para. 69.

CROMCMOV, paras. 14, 98, 116, 121.
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the end-consumers, and not by the State directly.**® The Claimant submits, as an
example, that the European Commission, following the PreussenElektra judgment of
the CJEU, had explicitly found, at the time, that the German renewable energy regime,
which was very similar to that of Bulgaria, did not qualify as State aid.**” Prior to 2014,
neither Bulgaria, nor the European Commission, while being fully aware of the
programme and under a duty to investigate and review, had notified, presented,

analysed, or recognised the ERSA Regime as State aid under EU law.**8

In that regard, the Respondent cannot now claim that NEK is a state entity and as such
its role in the ERSA Regime makes it a State aid scheme, and elsewhere claim that

NEK’s actions are not attributable to Bulgaria.**

The Claimant, however, acknowledges that after the Vent de Colere! decision, which it
qualifies as “subsequent changes in EU law” that “brought Bulgaria’s incentive scheme
within the arguable scope of EU State aid law”,*° the European Commission amended
its legal position and started to qualify support schemes for renewable energy production
that were funded that way as State aid.*’! Nevertheless, the fact that the ERSA Regime
was unnotified prior to 2014, contrary to what the Respondent requests, cannot lead the
Tribunal to assume that an investor could not expect an unnotified State aid scheme to

remain unchanged.*>?

The Claimant submits ad (ii) that there is no evidence on file that the regime under
which the Claimant invested was unlawful State aid or was considered by anyone as
such.*? “[T]here is no dispute as to whether Bulgaria complied with” EU State aid
laws.** Neither the Respondent nor the European Commission alleges that Bulgaria
was ever in violation of its EU law obligations with respect to any of the incentives at

issue in this case, or with notification requirements, and there was never a finding that
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CROMCMOJ, paras. 5, 14, 104, 116-120, 406; HT, D1, 7 June 2021, p. 99; CPHB, para. 69.
CROMCMOJ, paras. 14, 117-119, 406; HT, D1, 7 June 2021, p. 99.

CROMCMOYJ, paras. 100, 104, 121, 124, 127-128, 405-406, fn 120; CPHB, paras. 70-71.
HT, D1, 7 June 2021, p. 99.

CROMCMOYV, para. 129.

CROMCMOYJ, para. 14.

CROMCMOJ, paras. 14, 124, 129, 164, 405.

CROMCMOV, paras. 14, 129, 405-406; COS, p. 74; HT, D1, 7 June 2021, p. 98.
CROMCMOYV, para. 336.
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Bulgaria violated EU State aid law.*> The eventual European Commission decision on
whether the Bulgarian programme constituted unlawful State aid, European
Commission Decision on State Aid SA.44840 (2016/NN) of 4 August 2016 (the “EC
Decision on State Aid”) concluded that the ERSA Regime was compatible with EU
law both before and after the Seven Measures had been introduced and the EC Decision

on State Aid did not require that aid granted before 2014 had to be clawed back.*®

The Claimant argues ad (iii) that the European Commission at the time of the Investment
had long encouraged, and viewed favourably, support schemes to incentivize
investments in renewable energy plants. It had “routinely” determined such schemes
either not to constitute State aid, or to be permissible State aid, and had allowed the EU
Member States “tremendous freedom” to develop their programs.*’ In 2011, for
example, the European Commission praised the ERSA Regime as “in perfect harmony”

with Brussels.*®

In addition, however, an EU State aid law defence cannot work because Bulgaria did
not, nor does it provide any evidence that it did, enact any of the Seven Measures (i)
because EU State aid law would have required it to do so, or (ii) that it did so after
consultation with the European Commission, in order to bring the ERSA Regime into
compliance with EU law, or (iii) that it did so after a change in EU State aid law. Rather,
Bulgaria introduced the Seven Measures for different reasons.*> Therefore, the legality
of any of the Seven Measures in dispute in the present case cannot depend on questions
of EU State aid law, even if one deemed such law applicable and deemed the ERSA

Regime to constitute State aid under EU law. Neither can the Seven Measures be
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CROMCMOJ, paras. 100, 104, 121, 124, 127-129, 408 fn 120. Nevertheless, the Claimant submits that
in its first (indirect) notification of State Aid, the EWRC alleged overcompensation in case of FiTs
awarded to photovoltaic and wind installations, which would appear to constitute an allegation of a breach
of State aid rules, CROMCMOJ, para. 126, fn 123; European Commission Decision on State Aid
SA.44840 (2016/NN) of 4 August 2016 (FR-78) (the “EC Decision on State Aid”), para. 38.

CROMCMO)J, paras. 128, 408; HT, D5, 11 June 2021, pp. 943-946; CPHB, para. 73; initially the
Claimant had agreed with the Respondent that the EC Decision on State Aid only dealt with the ERSA
Regime after the Seven Measures had been introduced but it amended that position during the Hearing.
EC Decision on State Aid (FR-78).

CROMCMO, paras. 14, 98; CPHB, para. 72.

CROMCMOJ, paras. 122-123, 407; COS, p. 74; HT, D1, 7 June 2021, p. 100; HT, D5, 11 June 2021, pp.
940-941; CPHB, para. 71; referring to Telegraph, EU Climate Commissioner: You are in harmony with
Brussels, 14 May 2011 (C-60), where the translation, however, speaks of “complete” not “perfect”
harmony, both words of course meaning the same.

CROMCMOYJ, paras. 5, 14, 124-125, 336, 439; COS, p. 74.
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qualified as measures to be expected on the basis of EU State aid law.** The
Respondent’s State aid arguments, even if they represented a correct reading of the law,
cannot destabilise the commitments of price, quantity, and term made in the ERSA as
long as EU State aid law has not made a modification of the commitments necessary, a

condition which, even on Bulgaria’s own case, was never met.*¢!

Bulgaria’s submissions on State aid also come down to an argument that investors like
the Claimant should bear responsibility for Bulgaria’s alleged shortcomings in obeying
EU law obligations. The Claimant, however, was entitled to expect that Bulgaria
complied with any State aid obligations it had when it enacted the ERSA, as Bulgaria

in fact did.*6?

Finally, if the Tribunal did not follow the Claimant’s arguments as to the compliance of
the ERSA Regime with State aid law, it would be improper for this Tribunal to speculate
whether the European Commission might have found the ERSA Regime under which
the Claimant invested, i.e. the ERSA Regime before the Seven Measures were

introduced, to constitute incompatible State aid.*%*

In any case, even if EU State aid law stood in the way of a finding that the Claimant
developed legitimate expectations, EU State aid law can have no bearing on the
Respondent’s compliance with other components of the fair and equitable treatment
standard of Article 10(1) ECT, i.e. the duty to act transparently and consistently (fair
and equitable treatment as referred to in that Article hereinafter being referred to as

“FET” and the obligation to accord FET being the “FET Obligation”).*¢*
16.  Applicable Law

The Claimant submits that, according to Article 42(1) Convention, the Tribunal must

decide the merits of the dispute based on the laws agreed between the Parties.*¢> The
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CROMCMO)J, paras. 5, 14, 124-125, 336, 130.

CPHB, para. 11.

CROMCMOYV, para. 14; COS, pp. 59, 74; HT, D1, 7 June 2021, p. 99.
CROMCMOYV, paras. 427, 429.

CROMCMOY, paras. 428-429.

CMOM, para. 265.
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applicable law to which the Parties agreed is identified in Article 26(6) ECT. Therefore

the ECT itself and other international law form the applicable law to this dispute.*6®

Principles found in the VCLT are applicable as between Bulgaria and Malta and thus
can assist the Tribunal in interpreting or applying the ECT, independently of the
applicability of the VCLT between the Parties.*’

Even if VCLT principles did not apply between the Parties, that would still not lead to
an interpretation of the ECT in which EU law would be found to be part of the applicable
rules and principles of international law that govern the present dispute as per Article

26(6) ECT. 468

The Parties furthermore “seem to agree that EU law does not apply to the merits of this
dispute”, and “no Party has asked this Tribunal to interpret or apply EU law when
reaching its conclusions in this case”.*®® Repeating arguments from the Achmea phase
of this dispute, the Claimant “insists” that “EU law is not part of the governing law of
disputes arising under the ECT”, but acknowledges the Tribunal’s finding in its Achmea
Decision that “[a]s a matter of course, in an intra-EU case such applicable rules and
principles may include EU law, given that EU law is applicable international law
between the Member States of the EU and thus contains rules and principles of

international law applicable between them.”*7°

Questions of the general applicability of EU law notwithstanding, the Respondent’s
argument also makes EU law on State aid determinative for the decision on whether the
Claimant’s expectations regarding its entitlement to receive the FiT were legitimate.

The Claimant objects to giving any EU law such a role in this dispute.*’!

The Claimant agrees that EU law may be relevant to the factual background of a dispute,

and thus may inform how an investor should have considered the investment climate
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CMOM, paras. 265-269; CROMCMOJ, para. 320.

CROMCMO)J, paras. 321-324.

CROMCMOJ, paras. 321, 325.

CROMCMOYJ, paras. 320, 325, 336.

CROMCMOV, paras, 326-337; Achmea Decision, paras. 185, 191.
CROMCMOYV, para. 320.
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(but disagrees with Bulgaria’s characterisation of EU law in the period leading up to the

Investment).*"?

The Claimant further submits that Bulgarian law is relevant to the dispute only as a
matter of fact. It cannot influence the legal standards that the Tribunal applies to
determine whether the Respondent violated the ECT and international law, and it was
not agreed as governing law between the Parties. Violations of Bulgarian law can
however, inform, and provide context to, determinations that an action also constituted
a violation of international law. Compliance with Bulgarian law of certain actions, on
the other hand, however, is irrelevant to the Tribunal’s consideration of whether the
Respondent breached the ECT and other international law. In that context, it is well-
settled that a State cannot avoid liability under international law by relying upon its

domestic law.*"
17. Evidentiary case of the Respondent

The Claimant points out that Mr Kristensen is the only witness for the Respondent. The
Tribunal was not presented with any testimony from Bulgarian officials, or anyone else
from Bulgaria, as to the facts or the intentions behind the ERSA Regime, or how
Bulgaria understood it, or as to Bulgaria’s knowledge of the Karad Plant or the alleged
boom. More specifically, the Tribunal did not receive any testimony from the Bulgarian
side as to the meeting(s) of government officials with Shareholders and (future)

representatives of the Claimant or regarding any representations made therein.*’*

The Claimant further submits, and confirmed in cross-examination, that Mr Kristensen
only worked on the basis of documents, that in his research on the situation in Bulgaria
he had no communications with anyone from Bulgaria, and that, consequently, none of

his opinions are based on any such communications.*”®
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CROMCMOYV, paras. 99, 336.
CMOM, paras. 270-271.
HT, D4, 10 June 2021, pp. 753-759, 851, 861, 882; HT, D5, 11 June 2021, pp. 918-919.

CPHB, para. 3; HT, D4, 10 June 2021, pp. 753-759, 809-810, 851, 861, 882; HT, D5, 11 June 2021, pp.
918-919.
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18. Objections to Jurisdiction

Regarding the Respondent’s objections to jurisdiction, the Claimant submits the

following.
a. Article 17(1) Objection

The Respondent cannot be deemed to have successfully invoked Article 17(1) ECT
against the Claimant because (i) Article 17(1) ECT cannot be invoked after a dispute
has arisen and (ii) because not all of the other conditions of Article 17(1) ECT are met
since the Claimant maintains substantial business activities in Malta.*’® Accordingly,
the Tribunal should reject outright the Respondent’s objection to the Tribunal’s
jurisdiction based on the submission that the advantages of Part III of the ECT were
validly denied to the Claimant pursuant to Article 17(1) ECT (the “Article 17(1)

Objection”).*”’

(1) The scope of Article 17(1) ECT

(a) Impact of an invocation of Article 17(1) ECT on the consent to

arbitration

The Claimant submits that the Article 17(1) Objection is flawed from the beginning
since Article 17(1) ECT can never operate to deprive a tribunal of jurisdiction at all.
The clause only provides for the right to deny the advantages of Part III of the ECT and
the arbitration clause, and thus the Respondent’s consent to arbitration, is situated in

Part V.47
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CROMCMOY, paras. 25, 29-30; CROJ, para. 65.
CROMCMOYV, para. 54; CROJ, paras. 2, 5, 65.
CROJ, paras. 3, 42, 44, 46; COS, p. 95; HT, D1, 7 June 2021, p. 113.
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(b) Interpretation of Article 17(1) ECT and timing, manner, and
effect of invoking Article 17(1) ECT

The Claimant further submits that many States have attempted to use Article 17(1) ECT
for an objection to jurisdiction, but all (but one) have failed, at least when the objection

was raised after an arbitration was commenced.*”’

It is clear from the drafting history of the ECT and from the decisions of all but one
ECT tribunal that has ever dealt with Article 17(1) ECT that a State that wishes to invoke
Article 17(1) ECT must do so “well in advance” of a dispute arising,**° and in any case
before an arbitration has been commenced.*®! Some tribunals even suggest that an

invocation prior to the investment being made is necessary.*%?

To the extent that there is a minor debate in the case law on Article 17(1) ECT, also
alluded to in some of the cases on which the Respondent seeks to rely, such a debate
relates to the precise cut-off after which Article 17(1) ECT cannot be invoked any more,
i.e. before arbitration, before a dispute, or before the investment. It never relates to

whether Article 17(1) ECT could be invoked after an arbitration was commenced. **?

The requirement that Article 17(1) ECT be invoked well in advance of a dispute stems
from the need of investors to know whether their investments are protected or not.*3* It
is also dictated by a good faith interpretation of the clause which cannot be read to allow
a host State to lure investors to invest and then to deny benefits when a dispute arises.*%
Any interpretation not requiring advance notification before a dispute arises would be
used opportunistically by States in order to benefit from investments while wiping out
claims brought by litigants with upstream ownership in a third State. Any such

interpretation can therefore not be a good faith interpretation.*®® The Claimant
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CROMCMOYV, para. 23; CROJ, paras. 3-4; CPHB, para. 115.
CROMCMOYV, paras. 23, 25, 29, 38, 40-41, 52; CROJ, paras. 17, 19; COS, p. 96 CPHB, para. 115.

CROMCMOY, para. 29; CROJ, paras. 3, 17, 19; COS, p. 96; HT, D1, 7 June 2021, pp. 112-113; CPHB,
para. 115.

CROMCMO, para. 33; CROJ, para. 17.

CROJ, paras. 22, 26; COS, p. 95; HT, D1, 7 June 2021, p. 113; CPHB, para. 116.
CROMCMOJ, paras. 23, 29, 38, 40-41.

CROMCMOYV, para. 39.

CROMCMOY, para. 31; COS, p. 95; CPHB, para. 116; Khan Resources Inc. et al. v. Government of
Mongolia, PCA Case No. 2011-09, Decision on Jurisdiction, 25 July 2012 (CL-26), para. 429.
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characterises as “bold” and unsupported the Respondent’s assertion that all but one ECT

tribunal thus far have been wrong on the point.*%

After all, one could and should even go as far as to argue that any notification would

have to take place before the investment is made.**®

In any case, the near unanimous case law of ECT tribunals on Article 17(1) requires that
a State wishing to invoke the right it has reserved under Article 17(1) ECT must also

take some form of further action to invoke the right and notify the affected investor

f 489

thereo If the ECT Contracting Parties had wished globally to exclude the investors

mentioned in Article 17(1) ECT from the protections of the ECT, then, as pointed out
by many ECT tribunals, they would not have drafted Article 17(1) ECT as a reservation
of rights, which by definition requires additional affirmative action to activate said right,

but as an express exclusion.*”

To support its interpretation, the Claimant quotes from the decision on jurisdiction in
Plama Consortium Limited v. Bulgaria (“Plama”), i.e. an ECT case against Bulgaria,

which came to the conclusion that:

The exercise [of the State’s right in Article 17(1) ECT] would necessarily be
associated with publicity or other notice so as to become reasonably available to
investors and their advisers. To this end, a general declaration in a Contracting
State’s official gazette could suffice; or a statutory provision in a Contracting
State’s investment or other laws; or even an exchange of letters with a particular
investor or class of investors. Given that in practice an investor must distinguish
between Contracting States with different state practices, it is not unreasonable
or impractical to interpret Article 17(1) as requiring that a Contracting State must
exercise its right before applying it to an investor and be seen to have done so.
By itself, Article 17(1) ECT is at best only half a notice; without further
reasonable notice of its exercise by the host state, its terms tell the investor little;
and for all practical purposes, something more is needed.*”! [emphasis omitted]
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CROMCMOYJ, para. 31.

CROMCMOJ, paras. 33, 36, 44, 52.

CROMCMO, para. 32; COS, pp. 95-96; HT, D1, 7 June 2021, pp. 117-118.
CROMCMOY, para. 42; CROJ, para. 41; COS, p. 95; HT, D1, 7 June 2021, pp. 111-112.

Plama Consortium Ltd. v. Republic of Bulgaria, ICSID Case No. ARB/03/24, Decision on Jurisdiction,
8 February 2005 (CL-24) (“Plama™), para. 157, CROMCMOJ, para. 32; COS, p. 99; HT, DI, 7 June
2021, pp. 116-117; CPHB, para. 115; concurring Khan Resources Inc. et al. v. Government of Mongolia,
PCA Case No. 2011-09, Decision on Jurisdiction, 25 July 2012 (CL-26), para. 423.
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According to the Claimant, Plama is the seminal decision on Article 17(1) ECT and, in
terms of the facts, it deals with a situation similar to the situation in the present case:
Bulgaria in that case had sought to deny the claimant the advantages of the ECT three
months after the commencement of the arbitration — an invocation which the tribunal in

Plama found to be ineffectual.*?

Relying on case law, including the Plama case, the Claimant further submits that in its
view an invocation of Article 17(1) ECT does not have retroactive effect.*”> The
Claimant acknowledges in that regard that Article 17(1) ECT does not include an
“explicit limitation ... to the pre-investment phase”, as had been proposed by Norway
during the drafting of the ECT, but argues that that cannot mean “that the provision can
be invoked to retroactively deny protections to investments that actually were made
years, or decades, before”, or that Article 17(1) ECT would be unlimited in its temporal

scope.***

In any case, the Tribunal’s jurisdiction is to be determined as per the date this arbitration
was filed. At that date, the Respondent had not denied the Claimant the benefits of Part
III of the ECT (see below).**

More in detail, countering arguments of the Respondent one-by-one, the Claimant
disputes that (i) it is necessary to rely on the object and purpose of the ECT in the
interpretation of Article 17(1) ECT, (ii) that said object and purpose would command a
different interpretation of Article 17(1) ECT from that at which all but one ECT tribunal
has arrived thus far, (iii) that the object and purpose of the ECT is to prevent “free
loaders” from benefitting from the Treaty, (iv) that any investor controlled by third state
nationals without substantial business activities in the Contracting Party in which it is

seated is automatically a “free loader”, (v) that the Claimant would be a “free loader”,
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COS, pp. 97, 101; HT, D1, 7 June 2021, pp. 114-115; CPHB, paras. 115-116.

CROMCMOY, paras. 38, 40, 43; CROJ, para. 21; COS, pp. 95, 97, 101, 103-104; HT, D1, 7 June 2021,
p. 114; CPHB, para. 116.

CROMCMOYV, para. 45; CROJ, paras. 21, 40.
CROJ, para. 47.
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and (vi) that the travaux préparatoires would shed any new light on the ECT’s object

and purpose in that regard.**°

The Respondent relies on commentary to the effect that two actions are inconsistent
with the purpose of the ECT: “treaty shopping” and “hidden nationalities”. But neither
of these two actions is present here. The Claimant’s corporate structure was created
before the dispute arose and the Claimant never hid its nationality or its role in the

shareholding in the Karad Plant vis-d-vis the Respondent.**’

Finally, despite the fact that the seminal decision on the Article was issued against
Bulgaria and required the above-mentioned types of further action to invoke Article
17(1) ECT, Bulgaria never drew any consequences from that decision and never
reserved its rights either generally or specifically as envisioned in Plama.*® According
to the Claimant, “[i]f there is any State on the planet that should have known that it
needed to exercise its Article 17(1) right much earlier in time, it is the State of

Bulgaria”. %

(c) The alleged prospective effect of the Respondent’s invocation of
Article 17(1) after 6 August 2018

Regarding the alleged prospective effect of the Respondent’s invocation of Article 17(1)
ECT, Bulgaria is incorrect in asserting (i) that its invocation of Article 17(1) ECT would
at least apply as of 6 August 2018, the date of the letter in which it invoked the Article
and (i1) that consequently, a valuation date of 31 December 2019 would be set too

late.>%°

Because none of the Seven Measures were implemented after 6 August 2018, all Seven
Measures would still fall, and the harm caused by them would still materialise, at a time
when, even on the Respondent’s alternative denial-of-benefits case, the advantages of

Part I1I of the ECT had not been denied yet, and, therefore, the consequences of those
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CROMCMOYJ, paras. 42-43; CROJ, paras. 36, 38-39; COS, pp. 103-104; HT, D1, 7 June 2021, pp. 118-
122.

CROJ, para. 37.

COS, p. 97; HT, D1, 7 June 2021, pp. 114-115.
HT, D1, 7 June 2021, p. 115.

CROMCMOY, para. 51; CROJ, para. 48.
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measures would have to be repaired anyhow.>°! The Respondent cannot point to any
tribunal that ever interpreted Article 17(1) ECT in the manner now requested by the
Respondent. The Respondent’s references to the travaux préparatoires of the ECT in

that respect are furthermore “oblique” and fail.*

The Respondent also conflates carrying out and completion of a harmful act with
continuing effects of a harmful act, which are distinct legal concepts.>*® The invocation
of Article 17(1) ECT on 6 August 2018 cannot repair the inherent defect that it was not

2,504

made before the Investment was made, i.e. before June 201 or at least that it was

not made before the Seven Measures were implemented or the dispute arose.>%

In conclusion, the Respondent’s invocation of Article 17(1) on 6 August 2018, could,
at most, apply to future violations of Part III of the ECT by the Respondent. It cannot

be invoked to avoid responsibility for the continuing effects of the Seven Measures.>%

What is more, with respect to the quantum aspect of the present case, even a valid
invocation of Article 17(1) ECT cannot influence the appropriate valuation date. The
determination thereof is a question of quantum, not of jurisdiction, and the principles
governing the finding of an appropriate valuation date do not stem from the part of the

ECT the advantages of which can be denied, i.e. Part I11.5%

(d) Interpretation of Article 17(1) ECT and what constitutes

“substantial business activities”’

Regarding what constitutes “substantial business activities”, at first, Bulgaria did not

even attempt to articulate a legal standard therefor.>* Later, Bulgaria urged the Tribunal
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CROJ, paras. 47-48, 51; CROMCMOJ, paras. 51-52; CPHB, paras. 123, 125.
CROJ, para. 48; CPHB, paras. 122, 124.

CROJ, para. 50; COS, p. 110; CPHB, para. 123; William Ralph Clayton, William Richard Clayton,
Douglas Clayton, Daniel Clayton and Bilcon of Delaware, Inc. v. Government of Canada, PCA Case No.
2009-04, Award on Jurisdiction and Liability, 17 March 2015 (RL-330), paras. 268-269.

CROMCMOYV, para. 52.
CROMCMOYV, para. 53; CROJ, para. 49; CPHB, para. 123.
CROJ, paras. 49, 52.
CROMCMOYV, para. 53.
CROMCMOYV, para. 55.
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to follow an “unreasonably high and arbitrary legal standard”.>® All the while, the

actual standard to be applied is “relatively low”.!°

The term “substantial business activities” is to be interpreted, in the words of the tribunal
in Limited Liability Company AMTO v. Ukraine (“Amto’), in a way that it seeks to
exclude “nationalities of convenience” and that it means being “of substance and not

merely of form” with “materiality” not “magnitude” of the activity being decisive.’!!

The Claimant highlights the finding of the tribunal in 9REN Holding S.a r.l. v. Spain
(“9REN”) that the nature of a business is relevant for the determination of the substance
of the business activity given that “bricks and mortar are not of the essence of a holding
company, which is typically preoccupied with paperwork, board meetings, bank

accounts and cheque books.”>!2

It is accepted case law that investors may organise their investments from the outset so
as to enjoy treaty protection and that there is nothing wrong if that was the sole reason

for an investment’s particular ownership structure.'?

The Claimant disputes that in order for its business activities in Malta to qualify as
substantive it would have had to carry out “investment-like” activities in Malta, rather
than the activities of a properly registered and active Maltese business investing
elsewhere.>'* It would also be arbitrary and absurd if a qualification as “substantial”
business activities required that regular business decisions be made only when the

members of a board are physically present in Malta.>'>
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CROJ, para. 4; although later the Claimant submits that the Parties agree that the legal standard for
establishing the existence of substantial business activities “is not high”, CROJ, para. 55; COS, p. 111.

CROJ, para. 54.

CROMCMOYJ, para. 56; CROJ, paras. 55, 60; Ltd. Liab. Co. AMTO v. Ukraine, SCC Case No. 080/2005,
Final Award, 26 March 2008 (CL-29) (“Amto”), para. 69.

CROMCMOYJ, para. 57; CROJ, para. 64; COS, 111; 9REN Holding S.a.r.l. v. Kingdom of Spain, ICSID
Case No. ARB/15/15, Award, 31 May 2019 (CL-62) (“9REN”), para. 182.

CROMCMOYJ, paras. 42, 59; CROJ, para. 56; Mobil Corp. Venezuela Holdings BV et al. v. Bolivarian
Republic of Venezuela, ICSID Case No. ARB/07/27, Decision on Jurisdiction, 10 June 2010 (CL-153);
Aguas del Tunari S.A. v. Bolivia, ICSID Case No. ARB/02/3, Decision on Respondent’s Objections to
Jurisdiction, 21 October 2005 (CL-154).

CROMCOJ, para. 56.
CROJ, para. 61.
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(e) Littop v. Ukraine

The Claimant argues that the one “lone outlier” ECT award in which a respondent
successfully invoked Article 17(1) ECT, i.e. the award in Litfop, is inapposite since the
“extreme” circumstances of that case are very different from the present case and since

something is “very off” about that award.>!'®

The Article 17(1) ECT analysis in Littop was superfluous as other objections to
jurisdiction had already succeeded in the cases. What is more, while the Respondent
was aware of ACF’s upstream ownership as early as 2012, in Littop the respondent only
became aware of it later. Ukraine had also requested that information just weeks after
the notice of dispute and it was refused, while in the present case all information was
provided to Bulgaria in 2012 already. In addition, the change of nationality in Littop

took place after the dispute arose and was made in order to benefit from the ECT.>!”

In any case, the Respondent also did not fulfil the “Littop standard” according to which
Article 17(1) ECT must be invoked “within a reasonable time” according to the

circumstances and facts of a case.”!®
(2) The conditions of Article 17(1) ECT

According to the Claimant, Article 17(1) ECT imposes three cumulative requirements

for successfully denying an investor the advantages of Part III of the ECT.>"°

First, as discussed above, the timing of denial must be correct, that is, its invocation
must have taken place “in a timely manner” at least before an investment dispute

arose.>2°
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COS, p. 109; HT, D1, 7 June 2021, pp. 126-127; CPHB, para. 120; Littop (RL-331), paras. 592, 593, 602,
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CROMCMOY, para. 30; CROJ, para. 14.
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Secondly, the investor concerned must be owned or controlled by citizens or nationals

of a State that is not a Contracting Party.>?!

Thirdly, the investor concerned must not have “substantial business activities” in the

Area of the Contracting Party in which it is organised.>??
(a) First condition — invocation in a timely manner

Regarding the first condition, the Claimant submits, as outlined above, that this
condition is not met because the Article was invoked only after the dispute had already

arisen and six months after the arbitration had already commenced.>?

Bulgaria was fully aware of ACF’s investment in the Karad Project since its
inception,>?* and would have had many opportunities to invoke Article 17(1) ECT in a
timely manner. It could, for example, have included such an invocation in the ERSA

itself,>»

While arguably not timely anymore, the Respondent could also have invoked Article
17(1) ECT after 18 September 2012, the date on which the Claimant’s third-State
Shareholders, ACWA Power International, First Reserve, and Crescent Capital wrote to
the Minster of MEET, copying the Prime Minister and the Minister of Finance, to
complain about the Temporary Grid Access Fee and to inform the Minister that in the
preparation of their investment in Bulgaria they had relied on “the assurances received

99 ¢

from the Government” “not to levy discriminatory taxes or other similar measures” and
“the protections available to Investors under the relevant bilateral investment treaties
and the Energy Charter Treaty” (the “18 September 2012 Letter”).>¢ At the latest after

that Letter, Bulgaria must have known that the Shareholders came from a third State
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CROMCMOYJ, para. 30.

CROMCMOY, para. 30; CROJ, para. 14.
CROMCMOJ, paras. 27, 29; CROJ, para. 17.
CROJ, paras. 15, 30; HT, D1, 7 June 2021, p. 122.
CROMCMOY, para. 34; CROJ, para. 15

CROMCMOYJ, paras. 34-35; CROJ, para. 15; COS, pp. 105, 108; Letter from ACWA Power, Crescent
Capital, First Reserve and SunEdison to Minister Dobrev, Prime Minister Borisov et al., 18 September
2012 (C-110) (the “18 September 2012 Letter”’); CPHB, para. 118.
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within the meaning of the ECT and that they intended to rely on the protections of Part
11 of the ECT.*

At least for this particular project, i.e. the Karad Project, the 18 September 2012 Letter
also defeats any argument that a State cannot always be aware of every foreign
investment in its territory and cannot always know whether it could or would need to
invoke a denial of benefits provision or to whom such an invocation should be

addressed.>?®

It is “farcical” for the Respondent to suggest that the 18 September 2012 Letter cannot
be read as a notification of Bulgaria that the Claimant intended to claim the advantages
of the ECT.>® It is equally implausible that the Respondent did not know about the
Shareholders not originating from a Contracting Party or about their link to the
Claimant, ACWA Bulgaria, or the Karad Plant, at the latest after the 18 September 2012
Letter.

In any event, the Respondent would also have had access to that information on the
basis of the registration of ACWA Bulgaria in Bulgaria, official documents, or the

meetings of the Shareholders with government officials of the Respondent.*°

Although it would have been too late, the Respondent did not even invoke Article 17(1)
ECT after 30 August 2017, when the Claimant sent a notice letter informing the
Respondent of the Claimant’s intention to pursue ECT arbitration in the case of the

unresolved dispute between them — six months before the Request for Arbitration.>’!

In any case, as of the date this arbitration was filed, which is the date relevant for the
determination of the Tribunal’s jurisdiction, the Respondent had not denied the

Claimant the benefits of Part III of the ECT. Therefore, in any case, the Respondent’s
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CROMCMOYV, paras. 35-37; HT, D1, 7 June 2021, pp. 123-124; CPHB, para. 118.
CROMCMOYJ, para. 37.
CROJ, para. 28.

CROJ, paras. 29-32; COS, pp. 106-108; HT, D1, 7 June 2021, pp. 124-125; Certificate Commercial
Registry ACWA Bulgaria, 28 January 2014 (C-254).

CROJ, para. 33; COS, p. 108; HT, D1, 7 June 2021, p. 126; Notice of Legal Dispute Arising Under the
Energy Charter Treaty and Offer of Amicable Settlement to Bulgaria, from ACF to the Respondent, 30
August 2017 (C-8); CPHB, para. 117.
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arguments must fail as an objection to jurisdiction, and the Tribunal must conclude that

the Claimant’s claims are admissible and properly raised.’*

Finally, the Respondent’s invocation of Article 17(1) ECT can exclude the
Respondent’s liability only for future acts that, but for the invocation of Article 17(1)
ECT, would violate Part III of the ECT, and not for the continuing effects of the Seven
Measures (see above). Therefore, the Respondent’s invocation of that provision cannot
be regarded timely also in respect of the alleged effects of the invocation that do not

concern the Tribunal’s jurisdiction, e.g. on the quantification of damages. >

(b) Second condition — control or ownership by citizens or

nationals of a State that is not a Contracting Party

Regarding the second condition, the Claimant acknowledges that the condition is met.>3*

(c) Third condition — substantial business activities in Malta

Regarding the third condition, the Claimant submits that it is not met. The Respondent
failed to demonstrate that ACF never carried out substantial business activities in
Malta.3*> The Claimant is also not just a “sham” or a “mailbox” and indeed “can and

did conduct substantial business activities in Malta in accordance with Maltese law”.>3°

The Shareholders legitimately chose to establish ACF as a holding company to operate
from Malta. The Claimant’s board members, including Mr Blum and Mr Roberts,
tended to the business of the company through executing board resolutions, attending
corporate matters, and appointing auditors. While most board meetings were held
virtually, such board meetings nevertheless reflect business activities “designed to

ensure that ACF was compliant with local Maltese business law.”3’

The Claimant always had a bank account in Malta. It was used to pay the Shareholders’

interest, debt, “various service providers”, including the Maltese auditors, and “at times
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CROJ, para. 47.

CROJ, paras. 49, 52-53.
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CROJ, para. 4.

CROMCMOYV, paras. 30, 58; CROJ, paras. 4, 54, 56-57, 64-65; COS, p. 112.
CROMCMOYV, para. 59; CROJ, para. 58; COS, p. 112.
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404.

had a balance in excess of 3 million euros”.>® In any case, the balance of an operating
account at any particular point in time is irrelevant to the question of whether substantial
business activities were carried out. The Claimant disputes that it would be relevant that
the EUR 3 million balance was on the account after the present arbitration commenced.
At any rate, the money was on that account before the Respondent invoked Article 17(1)

ECT.>*

The Claimant disputes that it is of relevance that no Maltese nationals are employed by
it or that 90% of its activities took place outside of Malta, and adds that, the latter, in

turn, would mean that “ten percent” took place inside Malta.>*°

3) The Claimant’s conclusion on Article 17(1) ECT

The Claimant concludes that the Tribunal should dismiss Bulgaria’s Article 17(1)
Objection because it fails the Plama standard for timeliness. The Tribunal should
equally reject the application of Article 17(1) ECT as of that date because all Seven
Measures preceded that date and because the request is unanchored to any rule or

principle of law. !
b. Article 21 Objection

The Claimant disputes that the 5% ESSF Contribution and the 20% Levy would
constitute Taxation Measures within the meaning of the ECT because, according to the
Claimant, they do not qualify as taxes even under Bulgarian law, let alone international
law.>*? Therefore, the objection based on Article 21 ECT which claims that those
measures do qualify as Taxation Measures (the “Article 21 Objection™) is without merit

and should be dismissed.>*

As shown by their direct application to the revenue achieved through the FiT, the two

measures, in their legal form and economic impact, were tools indirectly to reduce the
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FiT, and in so doing, to circumvent the Respondent’s obligations under the ECT. As
such, these measures were FiT cuts in violation of the ECT, not bona fide measures of

taxation. Consequently, they are not protected by Article 21 ECT.>*

Even if the two measures could be construed as taxes, they could also never be bona
fide taxes because they were introduced as fees and up until this arbitration treated as
fees by Bulgaria, the State that introduced them.>* Their re-qualification now by the

Respondent is a made-for-arbitration claim.>*®

Nevertheless, to defeat the Article 21 Objection, the Claimant “is not required to show
that [it] was a deliberate ruse by Bulgaria”, an act of bad faith, to introduce the two
measures to claw-back incentives and circumvent protections of the ECT by

retrospectively labelling them a tax”.3%

(1) Bulgarian law

(a) The relevance of domestic law for the determination of whether

a measure constitutes a Taxation Measure

The Claimant disputes the Respondent’s argument that qualification under domestic law
is decisive for the determination of whether a measure is a Taxation Measure within the
meaning of the ECT.>*® “[I]nvestment treaty case law” is clear that measures that are
taxes under domestic law may nevertheless not amount to Taxation Measures within the
meaning of Article 21 ECT, and thus even if an analysis concludes that a measure was
a tax under national law that measure will also have to be analysed under international
law.>*° The only time that the domestic legal qualification is determinative of its status
as a tax under the ECT is when a measure cannot be considered to be a tax under

domestic law.>>°
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The case which, according to Bulgaria, purportedly determines the definitive role of
domestic law in the qualification as a Taxation Measure, Voltaic Network GmbH v.
Czech Republic (“Voltaic Network”), comes to the conclusion that (i) “there are also
international limits imposed by Article 21 on those measures which a Contracting State
may define as tax measures as a matter of domestic law”, and that (ii) both sets of
criteria, i.e. the criteria set by domestic and by general public international law, need to
be fulfilled in order for a measure to qualify as Taxation Measure — a conclusion that is
also reached by all other cases against the Czech Republic, two tribunals against Italy,
“most if not all” of the cases against Spain, and the tribunals in Murphy Exploration &
Prod. Co. International v. Ecuador (“Murphy’) and Occidental Petroleum Corporation

and Occidental Exploration and Production Company v. Ecuador (“Occidental”).>>!

The tribunal in SunReserve Luxco Holdings S.a r.l. and others v. Italy (“SunReserve”),
another case on which the Respondent relies, much like the Voltaic Network tribunal,
also treats domestic law only as a “starting point” in its Taxation Measure analysis.>>?
The SunReserve tribunal furthermore underlines its alignment with “the autonomous
international law understanding of a ‘taxation measure’” and its agreement, as ECT

tribunal, with Murphy as decided on the basis of the United States-Ecuador BIT.>>

The analysis of two other tribunals, on which the Respondent relies, namely the
tribunals in Belenergia S.A. v. Italy (“Belenergia”) and CEF Energia B.V. v. Italy
(“CEF™), “the only cases that offer any hope to Bulgaria’s position”,>* is incorrect.
Rather, the tribunals in Greentech Energy Systems A/S and others v. Italy (“Greentech’)

and ESPF Beteiligungs GmbH and others v. Italy (“ESPF”), adopted the correct
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CROJ, paras. 72, 73; SunReserve (RL-262), para. 521.
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2019 (RL-252) (“Belenergia”); CEF Energia B.V. v. Italian Republic, SCC Arb. No. 2015/158, Award,
16 January 2019 (CL-60) (“CEF™).
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412.

approach.>® Evidently, the “two-pronged” national and international law test applies
regardless of whether circumstances are as “extreme” as those present in the case of

Yukos Universal Limited (Isle of Man) v. The Russian Federation (“Yukos™).>>¢

If domestic law were the determinative factor in the qualification of a measure as
Taxation Measure, then this would allow host States a loophole through which they
could circumvent ECT obligations by targeting investments and revoking incentives
under the guise of taxation.”’ It is a “long-held view”, ultimately stemming from the
principles enshrined in Article 3 of the ILC Articles on State Responsibility, that the
characterisation of an act of a State as internationally wrongful is governed by
international law and not affected by the characterization of the same as lawful by
internal law and that, as such, a State cannot merely label a measure as tax and thereby

shield it from the scrutiny of international law.>>®

As the tribunal in EnCana Corp v. Ecuador put it, a tribunal therefore must “look behind
the label”. It is of note in that regard that the tribunal in Novenergia Il Energy &
Environment (SCA) SICAR v. Spain (“Novenergia”) found it necessary to review
whether the objective of a domestic tax was truly taxation, i.e. whether it was enacted
in good faith,>*° and that the tribunal in Murphy held that a measure that operated like a
tax should nevertheless be interpreted as a unilateral change to the economic terms of a
contract, since that was how it impacted the investments in question in that case.>*® The
Claimant warns against the signal that would be sent to other host States, if Bulgaria

were permitted to get away with circumventing the ECT in such a way. ¢!
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In any case, the discussion about what set of laws is decisive for the determination of a
measure as Taxation Measure is largely academic, because the 5% ESSF Contribution
and the 20% Levy do not qualify as taxes under Bulgarian law,*®* not least because

when originally enacted, they were not considered to be taxes.>®
(b) The domestic law analysis

As to the required domestic law analysis, the Claimant submits that, according to
jurisprudence, a “cumulative review” of a measure of a host State must “convincingly”
establish that such a measure is a tax under domestic law in order for it to qualify as a
carved-out Taxation Measure under the ECT. Any “material ambiguity” over the alleged
tax nature of a measure would preclude the host State from relying upon Article 21

ECT.>**

As specified in more detail during the Hearing, factors that tribunals and scholars
consider in such a domestic law review are (i) the name of a measure, (ii) the nature of
the implementing legislation, (iii) the administrative authorities executing a measure
and collecting a fee/tax, (iv) how a measure is characterised internally, e.g. by domestic

courts, and (v) how it is paid.>®®

More generally, under Bulgarian law, fees are payments made in exchange for an
administrative service while taxes are not made in exchange for an administrative
service.’®® As such, it is relevant whether the payment levied on the basis of a measure

is related to a service.>®’

Further, in accordance with the decision in Greentech, which found the imposition of

VAT on charged fees relevant, the Claimant argues that a State cannot impose a tax on
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a tax, e.g. by charging VAT on a tax payment. Therefore, if VAT is levied on payments
under a measure, such as is the case here for the 5% ESSF Contribution and the 20%

Levy, then the measure cannot be a tax under domestic law.%%

Contrary to contentions of the Respondent, maintaining the financial stability of an
electricity system is indeed a service, and it is relevant whether a fee is introduced on
the basis of energy legislation such as is the case here, or on the basis of tax

legislation.>®

The Respondent furthermore bears the burden of establishing that the 5% ESSF
Contribution and the 20% Levy were created and treated as taxes, and that it was
unambiguously clear to everyone that they were created and treated as such. The
Respondent has not satisfied that burden, as it has failed to marshal any convincing

evidence in support of the domestic tax status of the two measures.>”’
(i) The 5% ESSF Contribution

The Claimant submits [incorrectly, the Tribunal notes] that the 5% ESSF Contribution
is regulated under Article 36(e) of the 2003 Energy Act.’’! The Claimant submits
[correctly, the Tribunal observes| that the 5% ESSF Contribution was introduced in

energy legislation, not in tax legislation.>’

The Claimant further submits [correctly, the Tribunal notes] that the provision that

regulates the 5% ESSF Contribution, in its English translation, uses the term

“contribution”,>”* and [incorrectly, the Tribunal observes] that it is also called a fee in

“legislation”.>"*
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version of 26 February 2021 (C-260).

CROJ, paras. 114-115; CPHB, para. 130.
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CROMCMOYV, para. 78. It appears to have been introduced in the 2015 Energy Act, Article 36f. Exhibit
(R-082) is the only version of the 2015 Energy Act available on file.

COS, p. 123; CPHB, para. 132.

CROMCMO)J, para. 78; CPHB, para. 132. The Claimant does not refer to an exhibit. However, the
Respondent has exhibited the 2015 Energy Act as (R-082), and in that translation, the term “contribution”
is used in its Article 36f (and 36e).

COS, p. 123; CPHB, para. 132, referring to articles in the 2015 ERSA which on their face appear unrelated
to the 5% ESSF Contribution: 2015 ERSA (C-163), Articles 11.1.4, 18.4.3, 34.5.
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The Claimant argues that the Bulgarian word for “contribution”, in terms of result, is
the same as the word for “fee” because the contribution in casu “(i)[] is not made to the
State or municipal budget as would be a tax; (ii) [] is deductible, as a fee, from taxes
owed by RE producers; (iii) [] is made on a monthly basis, while taxes are paid on an
annual basis; (iv) [] is not defined in Bulgaria’s tax legislation, but only in its energy
legislation, together with other fees; and (v) [] is collected in exchange for Bulgaria’s

‘service’ of ensuring the financial stability of the Bulgarian electricity system.”>”®

Even if the word used in the Bulgarian original of the Energy Act meant “instalment”
rather than “contribution”, and were not synonymous with “fee”, still that word would
not mean “tax” or be synonymous with the word “tax”.3’® Moreover, the “implementing
legislation” to the Energy Act and the 5% ESSF Contribution, which in the Claimant’s
view is the ERSA (see above), specifically authorises the EWRC to collect fees for
covering its expenses in managing the electricity grid, as would be confirmed by a

whitepaper. Therefore, the 5% ESSF Contribution must be considered a fee.>”’

Bulgaria itself described the 5% ESSF Contribution as a contribution in consideration
of the service of NEK of administering the electricity grid and the ERSA Regime.”’® In
addition, in contrast with many taxes imposed on corporations, such as VAT, which are
“passed through”, the 5% ESSF Contribution is not refundable.>”® No tax form was
used, and invoices sent to renewable energy producers for the 5% ESSF Contribution
specifically provided that the fees were services subject to VAT. No actual tax is

invoiced in such a manner in Bulgaria.*%°

The tax authorities are also not involved in the collection of the 5% ESSF

Contribution.’! Furthermore, because the 5% ESSF Contribution is paid into the ESSF
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directly, and thus never touches State or municipal budgets and is never collected for

the general revenue of Bulgaria, it cannot be a “tax” either.>%?

The Claimant speculates that the Respondent “likely” structured the 5% ESSF
Contribution as a fee, not a tax, because the “retroactive application” of the 5% ESSF
Contribution would have violated the Bulgarian constitution if the Respondent had

introduced the 5% ESSF Contribution as a tax.>%3
(ii) The 20% Levy

The Claimant submits [incorrectly, the Tribunal notes] that the 20% Levy was regulated
under Section V of the ERSA of 2011.3% The Claimant submits [correctly, the Tribunal
observes] that the 20% Levy was introduced in energy legislation, not in tax

legislation.’®

The Claimant submits [correctly, the Tribunal notes] that when the 20% Levy was
introduced (in the 2014 ERSA), the section heading of the section about the 20% Levy
and the text thereunder, in the undisputed translation provided by the Claimant, speak

of a “fee”, not a tax.>*® According to the Claimant, the Respondent admits as much.’®’

The 20% Levy constituted payment for the “service” of the Regulator’s administration

of the FiT programme and the electricity grid and therefore was a fee under Bulgarian

law 588
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ascertained and collected under the procedure of the Tax Insurance Procedure Code by the National
Revenue Agency bodies.”
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CROMCMOYJ, para. 83; CROJ, paras. 104-106. In doing so, the Claimant submits that the retroactive
application of a tax is unconstitutional under Bulgarian law and that the 20% Levy and the 5% ESSF
Contribution were applied retroactively.

CROMCMO)J, para. 77. The Claimant refers to the incorrect version of the ERSA in which the 20% Levy
had not been introduced yet: ERSA (C-41). The Claimant further refers to two Articles in ERSA which,
on their face, appear not to have anything to do with the 20% Levy. The 20% Levy (see below) appears
to have been introduced by means of the 2014 ERSA, Articles 35a-35¢, 2014 ERSA (C-152).
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(CROMCMOYJ, incorrectly, refers to Articles 11.4, 34.5, and 19 of ERSA (C-41)).
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The Claimant initially submitted that Article 35¢ (3) of the 2014 ERSA would signify
that the 2014 ERSA would refer to the 20% Levy as a payment established by the
Chairperson of the EWRC, i.e. collected by the EWRC, not the Bulgarian revenue
authorities, being the sole authority to enforce taxes. In the view of the Claimant, the
lack of a role of the Bulgarian tax authorities in implementing and collecting the 20%
Levy is strong evidence of the 20% Levy not having been considered a “tax”.% In its
Post-Hearing Brief, however, the Claimant submits that NEK collected the 20% Levy,

transferred it to the EWRC, which in turn transferred “this sum to the state budget.”>*

In contrast with many taxes imposed on corporations, such as VAT, which are “passed
through”, the 20% Levy was not refundable (Article 35¢ (2) 2014 ERSA).>*! The 20%
Levy does not have a defined tax base, it is collected monthly, not annually, and does
not involve the use of any tax form.>*?> The Claimant submits that invoices which
producers of renewable energy received for the 20% Levy specifically provided that the
fees were services subject to VAT. The Claimant submits that no actual tax is invoiced

in such a manner in Bulgaria.>”

The Claimant speculates that the Respondent “likely” structured the 20% Levy as a fee,
not a tax, because the “retroactive application” of the 20% Levy would have violated

the Bulgarian constitution if the Respondent had introduced the 20% Levy as a tax.>*

The Claimant contests the Respondent’s argument that, because the Constitutional
Court of the Respondent found that the 20% Levy did not constitute a fee, as no service
was provided in return for it, it would constitute a tax. The Constitutional Court only

ever assessed the 20% Levy as a fee and, in doing so, found that it was not a lawful fee
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application of a tax is unconstitutional under Bulgarian law and that the 20% Levy and the 5% ESSF
Contribution were applied retroactively.
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in accordance with Bulgarian law. This finding does not mean that the 20% Levy was a

tax. It rather only means that the 20% Levy was not a lawful fee.>

In a similar vein, contrary to the Respondent’s submission, where the Supreme
Administrative Court of the Respondent treats the 20% Levy as a fee without engaging
in an analysis of whether it constitutes a fee or a tax under Bulgarian law, this indicates
that the Court treated the 20% Levy as a fee rather than that there was any uncertainty
about the proper classification of the 20% Levy in that regard.>*® Translations of other
decisions of Bulgarian administrative courts, up to the Supreme Administrative Court,

also refer to the 20% Levy as “fee”, as the Respondent acknowledges.>*’

Equally, comments of a Member of the Bulgarian Parliament, Ms Diana Yordanova, on
which the Respondent relies, only called the 20% Levy a tax to highlight that the “fee”,
as she refers to it, was adopted in a way that likely would run afoul of the Bulgarian

Constitution.>”®

In addition, in contrast with the cases against Italy, on which the Respondent relies, in
the present case the argument is not that reparation is due for damage caused by an
unconstitutional Taxation Measure, but rather that the unconstitutional measure, i.e. the
20% Levy, was not a Taxation Measure to begin with. The Respondent’s reliance on

the awards in CEF, Greentech, and ESPF in that regard is thus misplaced.>”

In conclusion, based on the review of the above-mentioned three factors the 20% Levy
is not a tax under Bulgarian law because (1) it was titled and referred to as a “fee” in the
legislation that introduced it, (i1) it was implemented by the EWRC, ESO, and NEK, not

by the Bulgarian tax authorities, and (iii) courts, including the Supreme Administrative
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CROJ, paras. 93-94.
CROJ, para. 96.

CROMCMOYJ, para. 77; CROJ, para. 96; COS, pp. 119, 122; CPHB, para. 131; Supreme Administrative
Court of Bulgaria, Decision No. 5642 on Administrative Case No. 14716/2018, 15 May 2020 (C-193);
Supreme Administrative Court, Decision No. 9218 on Administrative Case No. 969/2019, 18 June 2019
(C-194); Supreme Administrative Court of Bulgaria, Decision No. 9435 on Administrative Case No.
8690/2015, 2 August 2016 (C-195); Supreme Administrative Court of Bulgaria, Ruling No. 15608 on
Administrative Case No. 13717/2014, 19 December 2014 (C-196). However, these decisions also speak
of the payment of said fee “into the state budget”.

CROJ, para. 100.
CROMCMOYV, paras. 81-82.
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Court and the Constitutional Court of the Respondent, consistently characterised it as a

fee, not as a tax.%%

(2) International law

The Claimant submits that “the ECT’s governing law provision [] confirms that disputes
must be settled according to applicable rules and principles of international law” and
thus “requires that a question of whether a disputed measure is a ‘tax’ or a ‘Taxation
Measure’ include an international law analysis.” There is nothing in the definition of a
Taxation Measure in the ECT that limits its meaning only to taxes under a Contracting

Party’s domestic law. %!

Under international law only bona fide measures of taxation can qualify as Taxation

T.%%2 Under that law, a State may tax foreign

Measure within the meaning of the EC
investors only in a manner which is (i) non-discriminatory, (ii) “non-confiscatory” as in

that it does not unlawfully expropriate, and (iii) not arbitrary or an abuse of power.%*?

Tribunals have developed a test to identify bona fide taxation measures as only those
that are (i) imposed by law, (ii) upon a class of persons, and (iii) concern the payment

of money to the State for public purposes “without any benefit to the taxpayer”.%

The tribunal in Yukos, for example, held that bona fide taxation measures are “actions
that are motivated by the purpose of raising general revenue for the State” and mala fide
taxation measures are “actions that are taken only under the guise of taxation, but in

reality aim to achieve an entirely unrelated purpose”.%%

The Claimant quotes the tribunal in ESPF stating®’®

Finally, with respect to the administrative fees and imbalance costs, the Tribunal
agrees with the Claimants that these charges were not taxes in the sense provided
in Article 21 of the ECT: they were not imposed for the purpose of raising
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CROJ, para. 97.

CROJ, para. 73.

CROMCMOJ, para. 84; COS, p. 116.

CROJ, para. 119.

CROMCMOYV, para. 86; COS, p. 116.

CROMCMOY, para. 85; Yukos (CL-129), para. 1407.
CROJ, paras. 83, 112; ESPF (RL-266), para. 357.
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general revenue for the state; Italy’s tax authorities were not involved in
enacting, imposing or collecting either charge; [word missing] are subject to
corporate income tax; and they are not subject to double-taxation treaties under
Italian law, which apply to both direct and indirect taxes. Accordingly, they do
not fall within the definition of “Taxation Measure” in Article 21 of the ECT.

Bulgaria’s references to cases against Ecuador regarding a 50% levy on extraordinary
revenues are of no support to Bulgaria’s argument in that regard because that levy was
paid “through the same tax consortium” as the one liable for income taxes and, like all

taxes, directly into the “Cuenta Unica” of the State of Ecuador at its Central Bank. %"’

In addition, while the 5% ESSF Contribution and the 20% Levy were imposed on a class
of persons “in the most literal sense”, they were nevertheless imposed in a
discriminatory manner, only to reduce incentives rather than for the purpose of general
taxation. As such, they were discriminatory.®® The measures had a particularly
disproportionate impact on PV plants such as the Karad Plant.®*® There is furthermore
“no credible argument that the measures were not discriminatory”.®!® The 5% ESSF
Contribution and the 20% Levy were mala fide measures not enjoying the protection of

Article 21 ECT.¢!!

A comparison of the 5% ESSF Contribution and the 20% Levy with a 7% tax introduced
in Spain (the “TVPEE”) can also not help Bulgaria. Contrary to the situation in
Bulgaria, in Spain “there was no real doubt that the TVPEE was enacted domestically
as a ‘tax’” and treated as such domestically by officials, regulators, and domestic courts
(up to the Spanish Constitutional Court and the Spanish High Court) and internationally,
by the EU.%!? The TVPEE had a defined taxable base, tax rate, and was to be paid on a

tax form.°®!3

In contrast with the discriminatory 20% Levy, the TVPEE in Spain (i) also applied to

all electricity producers, not only wind and PV producers, (ii)) no ECT tribunal
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CROMCMOYJ, para. 93.

CROMCMOYV, para. 87; CRO]J, para. 121.

CROJ, para. 121.

CROJ, para. 122.

CROJ, paras. 117-118, 125.

CROJ, paras. 85, 88, 98-99; COS, p. 126-127; HT, D1, 7 June 2021, pp. 134-135.
CROJ, para. 99; COS, pp. 118, 127; HT, D1, 7 June 2021, pp. 134-135.
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considered it as discriminatory towards investors in renewable energy production, and
(ii1) the Spanish Constitutional Court upheld the measure, rather than striking it down

as the Bulgarian Constitutional Court did with the 20% Levy.°'
(a) The 5% ESSF Contribution

The Claimant submits that the moneys paid as the 5% ESSF Contribution were cycled
directly back into the ESSF with the purpose of subsidising the costs of NEK. Therefore,
these moneys are not paid for a public purpose and not paid into the public budget. They

do not constitute the payment of a bona fide tax.%'>
(b) The 20% Levy

The Claimant submits that it is indicative of the discriminatory nature of the 20% Levy
that it was struck down by the Constitutional Court of the Respondent, in part, for the
reason of being discriminatory.®!'® The Constitutional Court of the Respondent regarded
the 20% Levy as a measure that, in the words of the Respondent, “lacked transparency
and committed a social harm”. Some members of the National Assembly of Bulgaria
(the “National Assembly”) cautioned that the measure would “kill” the PV sector in
Bulgaria.®'” As such, the 20% Levy cannot be regarded to have served a public

purpose,®!® or as having been made in good faith.5"
C. Komstroy Objection

As set out in more detail below, the Respondent requests that in light of the Komstroy
Judgment,®?* the Tribunal should revisit its Achmea Decision and reconsider the
Achmea Objection to dismiss the Claimant’s claims for lack of jurisdiction (the

“Komstroy Objection”).

614

615

616

618

619

620

CROMCMOJ, paras. 88, 95; COS, p. 126.
CROMCMOY, paras. 92-93, 96.

CROMCMOY, para. 87; CROJ, para. 9.
CROMCMOJ, paras. 90, 91, 93; CRO], para. 124.
CROMCMOYV, para. 91.

CROJ, para. 124.

Komstroy Judgment (RL-332).
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Regarding that Objection, the Claimant submits the following.

As a preliminary matter, the Claimant points out that the Tribunal’s analysis in the
Achmea Decision explicitly proceeded on the assumption that the CJEU intended the
Achmea Judgment (as defined in the Achmea Decision) to apply to the ECT and treated
the Achmea Judgment as if the Komstroy Judgment had already been rendered.®?! The
Tribunal nevertheless concluded (i) that Article 26 ECT and Article 25 ICSID
Convention were valid and applicable provisions of international law, (ii) that all of the
requirements for the Tribunal to exercise jurisdiction over the present arbitration were
met and (iii) that, on the basis of Article 16 ECT, and other grounds, Article 26 ECT
prevailed over any EU legal rule that would exclude intra-EU arbitration from the ambit
of the ECT.%?? The Tribunal therefore has already concluded that a CJEU judgment such
as the Komstroy Judgment would not have such consequences as the Respondent argues
it to have now,%?* and has already explained how a conflict between the ECT and the

EU Treaties, as it assumed it to exist in the Achmea Decision, would be resolved.%%*

The Respondent has not provided any credible basis as to why the Achmea Decision
should be revisited or departed from.%* Indeed, the Achmea Decision should be treated
as res judicata in relation to the Komstroy Judgment. This is especially the case because
the Tribunal anticipated the way in which the Komstroy Judgment interpreted the
Achmea Judgment and came to its conclusions anyway.®?® There is furthermore ample
authority in the Convention, the Rules, and case law, that a decision on jurisdiction is
final and binding on the Parties just like an award, and can only be revised on the ground
of discovery of some fact, previously unknown to the Tribunal and the applicant, of

such a nature as decisively to affect the decision.®?’

In addition, since the date of the Komstroy Objection at least three intra-EU ECT

tribunals “faced with an almost identical situation” have rejected requests to reconsider

622

623

624

625

626

627

CC Komstroy, para. 3.

CC Komstroy, paras. 2, 3, 4, 16-18, 54.

CC Komstroy, para. 3.

CC Komstroy, para. 5; CR Komstroy, para. 21.

CC Komstroy, paras. 4, 54.

CC Komstroy, paras. 4, 6-8, 15; Claimant’s Letter to the Tribunal, 22 September 2021, pp. 4-5.
CC Komstroy, paras. 8-14.
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the merits of what is known as the intra-EU jurisdictional objection, while at least the
tribunal in Mathias Kruck and others v. Spain “for the sake of completeness” also
considered the impact of the Komstroy Judgment on the merits of its previous decision
on Spain’s intra-EU jurisdictional objection and rejected that it could have any. The
Claimant acknowledges that the Kruck tribunal considered that it would have the
authority to reconsider its earlier decision on jurisdiction in exceptional circumstances,
but notes that the tribunal doubted that the Komstroy Judgment was a sufficient basis to

do so0.%8

Regarding the merits of the Komstroy Objection, “the most that can be said of Komstroy
is that there now is a conflict between the EU Treaties and the ECT”. Exactly that
conflict was assumed and resolved by the Tribunal in the Achmea Decision by means
of the lex specialis that is Article 16 ECT.%?° The Respondent’s argument regarding the
significance of the absence of a mentioning of Article 16 ECT in the Komstroy Judgment
is disingenuous in that regard because the absence of a reference to Article 16 ECT in a
CJEU judgment on EU law cannot help or hurt any interpretation of Article 16 ECT
under the ECT.%%

Contrary to what the Respondent now argues, the Komstroy Judgment does not
constitute, and cannot make the EU Treaties the “successive, valid and binding, formal
treaty” doing away with parts of the ECT of which the Tribunal said that it could not
ignore such a treaty if it existed. This already becomes clear when quoting the Achmea
Decision more fully than the Respondent did. In any case, given that the Tribunal found
that the Achmea Judgment would not be, and could not make the EU Treaties, such a
“successive, valid and binding, formal” treaty, and assumed that the Achmea Judgment
would have the meaning that the Komstroy Judgment now affirms it to have had, the
Tribunal has already decided that the Komstroy Judgment much like the Achmea

Judgment cannot constitute said treaty.®!
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CR Komstroy, paras. 2-6, 12-14, 17-18, 21, Mathias Kruck et al. v. Kingdom of Spain, ICSID Case No.
ARB/15/23, Decision on the Respondent’s Request for Reconsideration of the Tribunal’s Decision on
Jurisdiction, 19 April 2021 (CL-213).

CC Komstroy, paras. 19-22; CR Komstroy, paras. 11-12, 17-19.
CR Komstroy, para. 22.
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The Respondent’s arguments regarding Article 351 TFEU also have already been
analysed and dealt with by the Tribunal in the Achmea Decision and are of no relevance

to an ECT tribunal.®*?

The Claimant further repeats, and elaborates on, its counterarguments regarding the
Respondent’s submissions as to the EU Treaties as “master treaties”, intra-EU
abrogations of the ECT, and on the interpretative power of the CJEU and the ab initio
effect of the Achmea Judgment originally made in the context of the Achmea

Objection. %

The Claimant concludes that the Tribunal should dismiss the Komstroy Objection, or,

alternatively, conclude again what it held in the Achmea Decision.®*

19. Principles to govern the Tribunal’s analysis and scope of the

allegedly violated obligations and standards

The Claimant argues that the main legal question facing the Tribunal is “Do the ECT
and applicable rules and principles of international law permit Bulgaria to induce
foreign investment by granting a fixed FiT on all electricity production from eligible
PV plants for a fixed period of time under a specific legal and regulatory framework,
and then fundamentally alter and abolish that framework once investments have been
made in reliance upon it?” The Claimant suggests that the answer to the question is

1’10.635

With a view to the applicable rules and principles, the Claimant makes detailed
submissions on the FET standard of Article 10(1) ECT, the Impairment Clause (as
defined below), and the Umbrella Clause (as defined below).

More generally on principles and standards to govern the Tribunal’s analysis, not

directly to be placed in any of those categories, the Claimant submits that “reasonable
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CC Komstroy, paras. 25-27; CR Komstroy, paras. 19-20.

CC Komstroy, paras. 29-30, 31-38, 39-47; CR Komstroy, paras. 7-10, 15-16, 24-27.
CC Komstroy, para. 54; CR Komstroy, para. 28.

CMOM, para. 272; COS, pp. 2-3; HT, D1, 7 June 2021, pp. 11-13.
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return” is not a legal standard under the ECT and as such not an appropriate legal

standard under which to assess the legality of the Respondent’s actions.®*

The degree of harm caused by the Seven Measures, while substantial, is not relevant to
liability but only to quantum. Liability should be assessed based on whether a measure
was qualitatively inconsistent with the fundamental allocation of risks at the time of

investment. %’

The intention to reduce costs is furthermore not a valid justification under international
law for breaching commitments made to investors and changing a bargain after an

investment was sunk and could not adapt any more.®

Finally, there is no element of “intent” in any of the Respondent’s obligations under the
ECT and under international law, “it is only the act of a State that matters, independently

of any intention.” %%’

a. FET

The Claimant submits that Article 10(1) ECT would require the Respondent to accord

FET to the Investment at all times.%*°

The VCLT requires an investment treaty tribunal to apply the FET standard contained

in a treaty in accordance with the object and purpose of that treaty.®!

The “fundamental aim” of the ECT is to “strengthen the rule of law on energy issues”.

Two of the overarching purposes of the ECT are to “catalyze economic growth” through
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CROMCMOV, paras. 314, 549; COS, p. 92; CPHB, para. 98.
CPHB, para. 86.
CPHB, para. 50.

CPHB, para. 50, referring to Draft articles on Responsibility of States for Internationally Wrongful Acts,
with commentaries, June 9, 2001, Commentary 10 to Article 2, available at
https://legal.un.org/ilc/texts/instruments/english/commentaries/9 6 2001.pdf, last accessed October 8§,
2021.

CMOM, para. 275.
CMOM, para. 276.

143



468.

469.

470.

471.

472.

investment and trade in energy and to establish a legal framework to promote long-term

cooperation. %42

“Ultimately, a State’s unfair and inequitable conduct — such as that present in the instant
case — is more than sufficient to prove a violation of ECT Article 10(1)’s FET

standard.” %%

Bulgaria erroneously argues that the FET standard of the ECT would equal the
minimum standard of treatment under customary international law. Any such position

is unsupported by case law interpreting the ECT.%*

The dominant view in the jurisprudence is that where a specific treaty does not include
a clear and express link to the international minimum standard, FET provisions like the
one contained in the ECT are to be interpreted as consisting of an independent and self-
contained treaty standard, which affords greater protection than the international

minimum standard. ®4°

ECT tribunals, such as, e.g., the one in RREEF Infrastructure (G.P.) Ltd and RREEF
Pan-European Infrastructure Two Lux S.a r.l. v. Spain (“RREEF”), have “consistently”
interpreted the FET standard under the ECT to go beyond the international minimum
standard.®*¢ The Respondent has misleadingly quoted the award in Liman Caspian Oil
BV and NCDL Dutch Investment BV v. Kazakhstan (“Liman”) in that regard, which
actually also supports the view exemplified by RREEF.%

The FET standard in Article 1105(1) NAFTA has distinct features that differ from the
features of the FET standard in the ECT and other treaties. Therefore, the Respondent
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CMOM, para. 276, referring to Energy Charter Treaty of 17 December 1994 (“ECT”) (CL-1), pp. 14, 25,
39.

CROMCMO)J, para. 361.
CROMCMO)J, paras. 339, 351.
CROMCMO)J, paras. 339, 361.

CROMCMOJ, paras. 349, 361; RREEF Infra. (G.P.) Ltd. and RREEF Pan-European Infra. Two Lux
S.a.r.l. v. Kingdom of Spain, ICSID Case No. ARB/13/30, Decision on Responsibility and on the
Principles of Quantum, 30 November 2018 (CL-59) (“RREEF™), para. 263.

CROMCMOY, para. 350; Liman Caspian Oil B.V. and NCL Dutch Inv. B.V. v. Republic of Kazakhstan,
ICSID Case No. ARB/07/14, Award, 22 June 2010 (CL-27) (“Liman”), para. 263.
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cannot successfully rely on NAFTA case law to further its submissions on the minimum

standard.®*®

The Claimant disputes that the protections under the FET standard as contained in the
ECT would be “very limited”, or that “a very high threshold” must be overcome to prove
a violation of the FET standard under the ECT.%* The cases that the Respondent relies
upon to support its argument regarding the alleged narrowness of the FET standard
under the ECT, do not, in fact, support the argument. This is with the exception of
SunReserve and RWE Innogy GmbH and RWE Innogy Aersa S.A.U. v. Spain (“RWE”),
which were decided on the basis of an incorrect, too demanding, interpretation of the
FET standard under the ECT, since they demand “manifest” unfairness and “radical” or
“fundamental” changes. These latter decisions constitute minority opinions in the ECT

case law. %

(1) Violating the Claimant’s legitimate expectations regarding the

FiT, offtake, and time period

(a) The protection of legitimate expectations as part of the FET
Obligation

According to the Claimant, a State’s duty to ensure a stable legal and regulatory
framework in the sense of the FET standard arises when the State has generated

legitimate expectations of such stability on the part of an investor. %!

Relying on investment treaty tribunals and scholars, the Claimant submits that the
protection of legitimate expectations is a major component, if not the dominant element
of the FET standard.®> Some tribunals even held that the concept of legitimate

expectations forms part of customary international law. %%
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CROMCMOJ, paras. 340-348.
CROMCMOYV, paras. 352, 358.
CROMCMOJ, paras. 352-361.
CMOM, para. 278.

CMOM, para. 279; CPHB, para. 76.

CROMCMOYV, para. 358, fn 473, interpreting Glamis Gold, Ltd. v. United States of America, UNCITRAL,
Award, 8 June 2009 (CL-78), para. 627 to mean this.
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(b) The applicable test

The Claimant is of the opinion that investment treaty jurisprudence establishes a three-
step approach to determine whether a host State has breached the FET Obligation by
frustrating an investor’s legitimate expectations.®>* That three-step approach requires a
tribunal to ascertain (i) whether a host State induced the investment by creating
legitimate expectations on the part of the investor, (ii) whether the investor reasonably
relied on the host State’s representations when deciding to invest, and (iii) whether the
host State subsequently failed to honour the expectations it created.®>> “The legitimacy
of an investor’s expectations is for the Tribunal to determine objectively in light of all
relevant circumstances”.%® The Claimant agrees with the Respondent that “only
expectations that an investor actually held and only those that are objectively reasonable
are protected”.®>” The Claimant argues (see below) that all requirements for a finding

of a breach of the ECT’s FET standard by the Respondent are satisfied in this case.5

(c) Sources and consequences of inducement and legitimate

expectations

The Claimant argues that according to clear case law, a State can create legitimate
expectations of stability explicitly (e.g. through a stabilisation clause) and implicitly, by

conduct and by statements.®>

If a host State induced an investment, that State is bound to maintain the conditions that
led to the inducement.®®® This is even more the case, if a State has specifically changed

the legal framework, e.g. by means of a FiT scheme or other support mechanisms, in
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CMOM, para. 280.

CMOM, paras. 280, 284; CROMCMOJ, para. 379.
CROMCMOYV, para. 356.

CROMCMOJ, para. 362.

CMOM, para. 280; CROMCMOJ, paras. 362-364.

CMOM, para. 281; CROMCMOJ, paras. 354, 367-368, 370, 372, 382-383; HT, D1, 7 June 2021, p. 102;
CPHB, para. 76; Parkerings-Compagniet AS v. Republic of Lithuania, ICSID Case No. ARB/05/08,
Award, 11 September 2007 (CL-91) (“Parkerings”™), para. 331; loan Micula et al. v. Romania, ICSID
Case No. ARB/05/20, Award, 11 December 2013 (CL-10) (“Micula™), para. 669.

CMOM, para. 282; CROMCMOV, paras. 368, 377.
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order to induce said investments.®®! This position should not be conflated with “an
extreme notion of a State being required to ‘petrify’ its laws”. A distinction should be
drawn, however, between laws that regulate day to day matters and a framework of laws
specifically designed to entice foreign investors with the promise of a specific
remunerative regime, and specifically tailored to the particular stability requirements

and useful life periods of renewable energy and investments therein. %>

Contracting Parties to the ECT, which are generally free to fix policies and legislation
as they deem fit, by means of the ECT have accepted limitations on their power to alter
the legislative or regulatory framework governing an investment when their acts gave
rise to legitimate expectations of stability, much as, for example, Bulgaria in setting a
FiT in an ex ante model, relinquished the power to “fine-tune” that FiT ex post.%%® As
confirmed by a “number” of tribunals, the “[r]ight to regulate is not a legal defence to a

treaty violation”. %64

An inducement to invest from which an investor may derive legitimate expectations can
come in many forms, including a promise, a guarantee, a commitment, an assurance,
and otherwise. It can stem from a variety of sources (and combinations thereof), such
as statutory commitments, the legal framework, repeated statements by a State, the
context of an investment, the conduct of a State, or a specific undertaking between the

State and the investor.®

Regarding the many sources from which legitimate expectations may be derived, it
follows from the award in loan Micula and others v. Romania (“Micula”), in the words
of that award, that “an interplay of the purpose behind the [incentives] regime, the legal
norms, the PICs [administrative certificate granting the incentives to a specific investor],
and Romania’s conduct” could be interpreted as, and indeed was interpreted by that
tribunal as, “a representation that created a legitimate expectation that the [...]

incentives would be available substantially in the same form as they were initially
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CROMCMOJ, para. 377; Y. Selivanova, Changes in Renewables Support Policy and Investment
Protection under the Energy Charter Treaty: Analysis of Jurisprudence and Outlook for the Current
Arbitration Cases, ICSID Review 2018, Vol. 33, No. 2 (CL-176), p. 442.

CROMCMO, paras. 377-378.

CMOM, para. 278; HT, D1, 7 June 2021, pp. 13-14, 108; CPHB, para. 1.
HT, D1, 7 June 2021, p. 108.

CMOM, para. 284; CROMCMOJ, paras. 354, 373, 380, 383-385.
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offered”.®%® Further underlining its point, the Claimant quotes an UNCTAD report
submitted by the Respondent stating that

Arbitral decisions suggest in this regard that an investor may derive legitimate
expectations either from (a) specific commitments addressed to it personally, for
example, in the form of a stabilization clause, or (b) rules that are not specifically
addressed to a particular investor but which are put in place with a specific aim
to induce foreign investments and on which the foreign investor relied in making
his investment.®¢’

The Claimant further submits, relying on Dolzer, that the local laws at the time of an
investment nurture the legitimate expectations that are inherent to the FET standard, %
and that “numerous” ECT tribunals held that legitimate expectations may arise from

general legislation. %

The Claimant further quotes the Micula tribunal stating that it “must take account of the
accepted principle that Romania is free to amend its laws and regulations absent an
assurance to the contrary” but that it “finds that Romania’s conduct had included an
element of inducement that required Romania to stand by its statements and its
conduct.”®’® The Claimant also points to the Micula tribunal’s observation that “[i]f
Romania had spelled out that it retained the right to eliminate the incentives at its
discretion, despite the stated duration term for the incentives, Romania likely would not
have achieved its objective of attracting investment. Investors require legal certainty,

and Romania knew this full well”.¢”!

Finally, the Claimant quotes the Micula tribunal stating that “[i]t is irrelevant whether
the state in fact wished to commit itself; it is sufficient that it acted in a manner that

would reasonably be understood to create such an appearance”,’’> which, to the

666

667

668

669

670

671

672

CMOM, para. 297; CROMCMOJ, para. 376; Micula (CL-10), para. 677.

CROMCMO)J, para. 380; UNCTAD, Fair and Equitable Treatment: UNCTAD Series on Issues in
International Investment Agreements II: A Sequel (2012) (RL-215), p. 69, footnote references omitted.

CPHB, para. 78; Rudolf Dolzer & Christoph Schreuer, Principles of International Investment Law (2nd
ed. 2012) (CL-89), p. 146.

CPHB, para. 78, although the awards referred to in fn 172 do not appear to hold as much at the referenced
parts: Micula (CL-10), para. 686; Total S.A. v. Argentine Republic, ICSID Case No. ARB/04/1, Decision
on Liability, 27 December 2010 (CL-76) (“Total”), paras. 117-118.

CROMCMOYV, para. 368; Micula (CL-10), para. 686.
CROMCMOYV, para. 369; Micula (CL-10), para. 678.
CMOM, para. 285, fn 380; CROMCMOJ, para. 371; Micula (CL-10), para. 669.
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Claimant, shows that there is no requirement under international law that a State have

the “intent” to create commitments on its part or expectations on the investor’s part.®’

(d) Specific commitments/undertakings/assurances and/or

stabilization clauses

Regarding “specific undertakings”, the Claimant submits that “ample awards”,
including the one in Micula which the Respondent relies on to argue the opposite, hold
that specific commitments, or an express stabilisation clause, are not required for a
finding that an investor held legitimate expectations.’”* This is only logical because,
specifically for investments in renewable energy, inducement normally takes place
through the general legal framework since it would be impractical for a government to
negotiate individual investment agreements while seeking to induce investments in

thousands of projects of all sizes at the same time.®”>

In that regard, the Claimant quotes the finding of the tribunal in Electrabel S.A. v.
Hungary (“Electrabel’”) that “while specific assurances given by the host State may
reinforce the investor’s expectations, such an assurance is not always indispensable”, %7
the Antaris tribunal’s finding that “there is no requirement that there be an express
stabilisation provision ... it is sufficient for the Claimants to establish an express or
implied promise giving rise to a legitimate and reasonable expectation of stability”,%"’

and the Micula tribunal’s finding that “[t]he crucial point is whether the state, through
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CMOM, para. 318, fn 407; CROMCMOJ, para. 373.

CMOM, para. 284; CROMCMOJ, paras. 367-368, 370-372, 379, 381, 384; CPHB, para. 78; Antaris (RL-
236); Electrabel S.A. v. The Republic of Hungary, ICSID Case No. ARB/07/19, Decision on Jurisdiction,
Applicable Law, and Liability, 30 November 2012 (RL-050) (“Electrabel’”) (the exhibit number which
the Claimant actually uses, CL-52, is incorrect, the exhibit submitted under that exhibit number appears
to match the Exhibit at CL-58); Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic,
ICSID Case. No. ARB/01/3, Award, 22 May 2007 (CL-93); Saluka Investments BV v. Czech Republic,
UNCITRAL-PCA, Partial Award, 17 March 2006 (CL-81) (“Saluka”); LG&E Energy Corp., LG&E
Capital Corp., and LG&E International, Inc. v. Argentine Republic, ICSID Case No. ARB/02/1, Decision
on Liability, 3 October 2006 (CL-94) (“LG&E”); EIl Paso Energy International Company. v. Argentine
Republic, ICSID Case No. ARB/03/15, Award, 31 October 2011 (CL-79) (“El Paso”).

CROMCMOYV, paras. 387, 397.

CMOM, para. 284, referring to Electrabel (RL-050), para. 7.78 (the exhibit number which the Claimant
actually uses, CL-52, is incorrect, the exhibit submitted under that exhibit number appears to match the
Exhibit at CL-58).

CPHB, para. 78; Antaris (RL-236), para. 399.
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statements or conduct, has contributed to the creation of a reasonable expectation, in

this case, a representation of regulatory stability.”®”8

While the Respondent relies on the award in E/ Paso Energy International Company v.
Argentina (“El Paso”) as an example that a “specific commitment” would be required
to give rise to legitimate expectations, the Claimant argues that the tribunal in that award
actually does not use “specific commitment” in a way that it would help the
Respondent’s argument. The tribunal in £/ Paso underlines that a commitment does not
need to be legally binding to be specific, as a legally binding commitment would not
require the FET standard for its enforcement and that a commitment can also be a
specific commitment if it is specific as to its object and purpose rather than to its

addressee, e.g. has the specific object and purpose to give an investor a guarantee.®””

The Claimant acknowledges that the tribunal in 9REN found that a legitimate
expectation in order to arise requires a clear and specific commitment. However, the
tribunal in that case continued to find that “there is no reason in principle why such a
commitment of the requisite clarity and specificity cannot be made in the regulation
itself where (as here) such a commitment is made for the purpose of inducing
investment, which succeeded in attracting the Claimant’s investment and once made
resulted in losses to the Claimant.”® In that same vein, the Claimant quotes the finding

of the tribunal in SilverRidge Power BV v. Italy (“SilverRidge’) that

a State may make specific commitments to investors also by virtue of legislative
or regulatory acts which are not addressed to particular individuals, provided
that these acts are sufficiently specific regarding their content and their object
and purpose. In this context, the Tribunal considers the creation of legitimate
expectations more likely where a State has adopted legislative or regulatory acts
“with a specific aim to induce [...] investments” [footnotes omitted]®®!
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CMOM, para. 285; CROMCMOJ, paras. 371-372; Micula (CL-10), para. 669.
CROMCMO)J, paras. 388-391; similar on Total, CROMCMOJ, paras. 393-395; El Paso (CL-79).
CPHB, para. 78, fn 175; 9REN (CL-62), para. 295.

SilverRidge Power BC v. Italy, ICSID Case No. ARB/15/37, Award, 26 February 2021 (RL-287)
(“SilverRidge”), para. 408; also 9REN (CL-62), para. 295.
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(e) Findings of legitimate expectations in cases against other

Contracting Parties

According to the Claimant, legitimate expectations of stability are typically found to
exist on much less than the context present in this case.®®> The ERSA Regime in
particular “epitomizes” the “specificity required to give rise to legitimate

expectations”. 83

The ERSA Regime was also far more robust, and the commitments given by the
Respondent were far more specific than, for example, Spain’s regime and the
commitments given therein.®® The April 2012 meeting with the Deputy Minister, in
particular, is a unique aspect of the present case. It makes the Claimant’s case a
legitimate expectations case based on an in-person meeting with a government minister

who confirms expectations so that the investor goes ahead with its investment.5*°

Last but not least, “the question of whether Bulgaria created an appearance of long-term
stability for renewable energy projects accepted into the ERSA Regime” and “gave rise
to legitimate expectations” must not be assessed in reference to other cases or other

countries, but with respect to the Respondent’s own statements, conduct, and actions. 5%

Nevertheless, many of the considerations made in investor-State cases involving Spain’s

renewable energy sector may be helpful when deciding the present case.®’

To that end, the Claimant offers a great deal of quotes from cases against Spain and, for
example, quotes the tribunal in Antin Infrastructure Services Luxembourg S.a r.l. and

Antin Energia Termosolar B.V. v. Spain (“Antin”) stating that: 3%

... Over all, the Respondent emphasized the stability of the legal and economic
regime established in RD 661/2007 in order to attract investment in the sector.
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CPHB, para. 81.

CROMCMOYV, para. 399.

CMOM, para. 289.

HT, D1, 7 June 2021, p. 69; CPHB, paras. 32, 81.
CROMCMOYV, para. 404.

CMOM, para. 289.

CMOM, para. 289; CROMCMOJ, para. 401, referring to Antin Infra. Servs. Lux. S.a.r.l. & Antin Energia
Termosolar B.V. v. Kingdom of Spain, ICSID Case No. ARB/13/31, Award, 15 June 2018 (CL-40)
(“Antin”), paras. 540, 552.
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Given the precision and detail exhibited in the royal decrees, particularly the
contemplation that the treatment would be accorded for a defined period of time,
the Tribunal has no difficulty in concluding that this falls squarely into the type
of State conduct that was intended to, and did, give rise to legitimate
expectations of the Claimants.

The Respondent’s thorough and extensive approval and licensure process, during which
the Karad Plant went through 17 approvals which took note of detailed technical and
financial information regarding the plant, and the Respondent’s intensive contact with,
and knowledge of, the Karad Plant, exhibits the precision and detail referred to by the

Antin tribunal %

The Respondent only cites seven cases involving Spain, and only selectively cites them,
while “largely” ignoring eleven ECT cases that held that Spain was “liable for failing to
honor specific incentive guarantees”.®® The Respondent likely avoids those latter
awards because each of those tribunals held “to one degree or another” that States can
foster investor expectations through a general regulatory framework and through
statements of government officials to an industry as a whole.®! Only three out of a total

of 21 awards against Spain held that Spain did not breach the ECT.%
1] An incentive regime as an “open” and “unilateral” “offer”

With regard to Spain, and Romania, the Claimant also points out that the tribunals in
Masdar Solar & Wind Cooperatief U.A. v. Kingdom of Spain (“Masdar”) and Micula
highlighted the manner in which the Spanish and Romanian regime operated, that is
guaranteeing long-term stability for those that fulfilled a number of procedural and
substantial conditions/requirements by a certain time. Indeed, the Masdar tribunal saw
in that manner of operation a “specific unilateral offer from the State” that any investor
could accept by fulfilling said conditions on time, while the Micula tribunal found that
the Romanian regime “created a general scheme of incentives available to investors who
fulfilled certain requirements” and “a generalized entitlement that could be claimed by

qualifying investors ... later crystallized with respect to qualifying investors through the
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CMOM, paras. 290-291.
CROMCMOYV, para. 400 and fn 528.
CROMCMOYV, para. 400.
CROMCMOYV, paras. 402.
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granting of the PICs [Permanent Investor Certificates]”.®® This conclusion can be
equally applied to the ERSA Regime with the “PICs” equalling the license under the
ERSA Regime.®*

“The confirmation of specific rights to defined tariffs for a defined duration” in the
ERSA is in itself sufficient to conclude that enrolling a plant into the ERSA Regime
gives rise to legitimate expectations based on the specific terms of that law.%°> That way,
the ERSA Regime, like other FiT programmes all over Europe, was designed as “a kind

299

of ‘open offer’” to be accepted by investors that applied and met the qualification
criteria.®® In addition, primary implementing regulations of the Respondent, such as the
FiT Decision, provided explicit transparency and predictability regarding what investors
could expect when it came to the application of the FiT and the ERSA Regime by

Bulgaria.®’
(g) Legitimate expectation of a “reasonable return”

Regarding the assertion of a legal standard that would limit legitimate expectations of
stability under the ECT to the legitimate expectation of a “reasonable return”, the
Claimant argues as follows.®® First, attaching any such importance to the notion of a
“reasonable return” is a minority view, even within the cases against Spain, developed
in “a handful” of ECT awards against Spain only.®® The “reasonable return” cases
furthermore do not correctly interpret the Spanish regulatory framework, misinterpret
important evidence, and ignore evidence contradicting their conclusions.””’ They

introduce a “vague and extremely subjective” concept.”"!
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CMOM, paras. 299-300; CROMCMOJ, paras. 371, 374-375, 401; Masdar Solar & Wind Cooperatief
U.A. v. Kingdom of Spain, ICSID Case No. ARB/14/1, Award, 16 Mai 2018 (CL-39) (“Masdar”), para.
512; Micula (CL-10), para. 674.

CMOM, para. 300; CROMCMOJ, paras. 371, 375-376.

CMOM, paras. 287.

CROMCMO)J, paras. 387, WS Blum II, paras. 7.

CMOM, paras. 288.

CROMCMOJ, paras. 4301t 543.

CROMCMOYV, paras. 431, 440, 444; COS, p. 92; HT, D1, 7 June 2021, p. 110.
CROMCMOY, para. 434, fn 592.

CROMCMOYV, para. 440.
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Secondly, those few tribunals that employed the concept reached their conclusion based
on the specific facts of Spain’s incentive framework the cornerstone and main specific
commitment of which was, in contrast with the situation in Bulgaria, not the
remuneration itself, but the reasonable return or profitability. A fact that had been
communicated to investors.”” Those few tribunals noted that Spain’s law and
regulations required the Spanish regulator to set premiums so as to achieve reasonable
profitability, and required the regulator periodically to review the remuneration to that
effect. Spain’s regime further allowed for the setting of incentives by reference to the
cost of money in capital markets and the claimants in those “reasonable return” cases
had been aware of Spanish precedent that had approved of changes to existing incentive
frameworks if a reasonable return was maintained and that had held that “reasonable
return” was the only guarantee given under Spain’s law.’% At the same time, Spain’s
primary legislation did not know the guarantee of full offtake and of no changes to the

FiT for the duration of a PPA as included in the ERSA.7%

In conclusion, “reasonable return” is not an appropriate legal standard under which to

assess the legality of Bulgaria’s actions.’*’

(h) Legitimate expectations and State aid law and expectations of

the shareholders of an SPV

The Claimant further engages with two counterarguments regarding the applicable

standards with regard to legitimate expectations and the FET Obligation.

Regarding arguments of legitimate expectations and State aid law, the Claimant submits

that investors are entitled to assume that a State complies with its legal obligations.”%
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CROMCMOYJ, paras. 431-434; HT, D1, 7 June 2021, p. 110.
CROMCMOYJ, paras. 432-433; HT, D1, 7 June 2021, p. 110.
CROMCMOJ, para. 436.

CROMCMOV, para. 549; COS, p. 92; CPHB, para. 98.

CPHB, para. 74; Total (CL-76); Cube Infrastructure Fund SICAV and Others v. Kingdom of Spain, ICSID
Case No. ARB/15/20, Decision on Jurisdiction, Liability and Partial Decision on Quantum, 19 January
2019 (CL-148) (“Cube’), Antin (CL-40); Novenergia (CL-23).

154



503.

504.

505.

506.

Regarding the “novel” argument that an SPV’s investment expectations cannot include
the expectations of the sponsors who formed the SPV, i.e. its shareholders, the Claimant

submits that the Respondent cites no precedent therefor. "’
(2) Fundamentally altering the investment framework

The Claimant submits that, as agreed by “several” ECT tribunals, the obligation to
encourage and create stable, equitable, favourable, and transparent conditions for
investors of the first sentence of Article 10(1) ECT is an independent obligation,
independent of the enumeration later in the Article of what such conditions “include”,

e.g. the accordance of FET.%

The obligation entails, in the words of the tribunal in SilverRidge, that even in the
absence of a specific commitment giving rise to a legitimate expectation, investors are
also protected from “fundamental or radical modifications to the legal framework in

which their investment was made”.”%

The tribunals in, among others, Eiser Infrastructure Limited and Energia Solar
Luxembourg S.a r.l. v. Spain (“Eiser”), Novenergia, Antin, and Cube Infrastructure
Fund SICAV and others v. Spain (“Cube”) held that “regulatory regimes cannot be
radically altered as applied to existing investments in ways that deprive investors who
invested in reliance on those regimes of their investment’s value” and found that Spain
breached the FET Obligation by imposing a new regulatory regime that “drastically and

710 <

abruptly” dismantled the original regime, entirely transformed and altered the legal

and business environment under which” an investment was decided and made,”"!
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CPHB, para. 37.
CROMCMOYV, paras. 445-450; HT, D1, 7 June 2021, pp. 105-111.

CPHB, para. 84; SilverRidge (RL-287), para. 402; it would appear though that the SilverRidge tribunal
merely takes note of the agreement on that point between the parties before it and also more generally
subsumes the point under the FET Obligation as a whole rather than under an additional, independent
obligation.

CMOM, paras. 320-325; CPHB, para. 188; referring to Eiser Infra. Ltd. and Energia Solar Lux. S.a.r.l.
v. Kingdom of Spain, ICSID Case No. ARB/13/36, Award, 4 May 2017 (CL-21) (“Eiser”), paras. 382,
387; Novenergia (CL-23); Antin (CL-40); Cube (CL-148).

CMOM, para. 321; referring to Novenergia (CL-23), para. 695, itself citing CMS Gas Transmission
Company v. The Argentine Republic, ICSID Case No. ARB/01/8, Award, 12 May 2005 (CL-101), para.
275.
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“stripped” the regime of its “key features”,”!? and “definitely abolished the fixed long-

term FIT and [did] so retroactively”.”!3

The Claimant quotes as relevant the Cube tribunal’s statement’!*

[T]he Tribunal considers that there was [a] move away from a regime based on
what were at the time of the investments ‘promised’ tariffs and premiums, to a
regime based on capped ‘reasonable returns’, and that this move represented a
fundamental change in the economic basis of the relationship between the State
and the Claimants. It agrees with the view that the regulatory changes of 2013-
2014 constituted “what economists call ‘a mid-stream switch in the regulatory
paradigm.’

The Claimant also alerts the Tribunal to the holding in Eiser that’'®

Because the new system provided for the reduced target rate of return based on
a hypothetical “efficient” plant, facilities like Claimants’, which incurred higher
initial construction and financing costs in order to attain increased production
later, necessarily had a lower return on their investment. ...

Respondent then retroactively applied these “one size fits all” standards to
existing facilities, like Claimants’, that were previously designed, financed and
constructed based on the very different regulatory regime of RD 661/2007. No
account was taken of existing plants’ specific financial and operating
characteristics in establishing their remuneration. ...

Respondent’s new 2014 standards in effect retroactively prescribe design and
investment choices that in regulators’ view should have been incorporated in
plants designed and built some years before. Such design choices — for example,
to design higher cost plants capable of higher annual production and therefore
of generating higher revenues under the RD 661/2007 regime — are retroactively
condemned as inefficient and undeserving of subsidy.

According to the Claimant, while these tribunals describe the situation in Spain their
considerations and observations highlight that the situation in Bulgaria in this regard
was the same as in Spain, because in Bulgaria, much like in Spain, fundamental, radical
changes to the regulatory framework and incentive program took place.”'® The situation

in Bulgaria might even have been more severe than, at least, in Italy.”!”
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CMOM, para. 322; COS, p. 87; referring to Antin (CL-40), para. 532.
CMOM, para. 321; referring to Novenergia (CL-23), para. 697.
CMOM, para. 323; CPHB, para. 87; Cube (CL-148), para. 427.
CMOM, para. 324; Eiser (CL-21), paras. 393, 400, 414.

CMOM, paras. 320-325; CROMCMOJ, paras. 451-452.

HT, D1, 7 June 2021, pp. 107-108.
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In addition, tribunals, even absent a stabilisation commitment, have held that changes
have to be made “fairly, consistently, predictably and taking into account the

circumstances of the investment.””'®

“[IInvestment treaty case law” further confirms that the type of “fundamental change”

in an investment framework, as took place here, violates the FET Obligation.”"

It is in that regard an “overgeneralization” of the Respondent when it states that only
drastic, radical, or otherwise seriously improper modifications to the applicable legal
framework can be considered a violation of the FET Obligation.”?® In any case, the
Respondent admitted that the Claimant was legitimately entitled to expect “that Bulgaria
would not radically or fundamentally change the legal framework in place when
Claimant invested.””?! Therefore, even if Bulgaria had retained some discretion to alter
the commitments it made to induce the Investment, that discretion would have been

limited to “finetuning”.”?

3) Inconsistent and non-transparent treatment

Quoting the tribunal LG&E Energy Corp. v. Argentina (“LG&E”), the Claimant
submits that the FET standard also “consists of the host State’s consistent and
transparent behaviour, free of ambiguity that involves the obligation to grant and
maintain a stable and predictable legal framework.”’** Much like a violation of an
investor’s legitimate expectations, failing to treat an investor or its investment
“transparently or consistently” equally violates the FET Obligation, making a claim
regarding transparency and consistency of a respondent’s behaviour a stand-alone

claim.”?**

The Parties agree that the FET Obligation contains a separate, independent obligation

that Contracting States act in a transparent and consistent manner with respect to
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HT, D1, 7 June 2021, p. 107.

CMOM, para. 319.

CROMCMO)J, para. 451.

CPHB, para. 84; HT, D1, 7 June 2021, p. 191, though qualifying it with an “at most”.
CPHB, para. 84.

CMOM, para. 329; LG&E (CL-94), para. 131; CPHB, para. §9.

CMOM, para. 329.
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investors and their investments. The Respondent, however, misrepresents the legal
standard when it submits that “there is a high threshold to establish a breach of the
ECT’s obligation to accord fair and equitable treatment on the basis of lack of

transparency.”’?

Transparency requires that Investors be informed of decisions before they are imposed
and that there be no ambiguity or opacity in the treatment of investments.”?¢ It further
mandates that if any ambiguity was created by the host State itself, the State cannot use
ambiguity as an excuse.’?’ The obligation of transparency also requires that the legal

framework that will apply to an investment be readily apparent.’?8

As held for example in Micula, a State violates the standard of transparency if it fails to
correct or clarify uncertainties that develop in a regime, or fails adequately to inform
investors regarding possible changes to a legal regime.’?’ In Greentech, a majority held
that tariff reductions that could not reasonably have been foreseen at the time of the
claimants’ investments constituted a failure of the State to encourage and create
transparent conditions for investors of other Contracting Parties within the meaning of

the ECT.”?

The Claimant acknowledges that the tribunal in AES Summit Generation Limited and
AES-Tisza Eromii KFT v. Hungary (“AES”) (relying ultimately on wording of the ICJ
in Elettronica Sicula S.p.A. (ELSI) (United States of America v. Italy)) noted that the
standard for transparency is “not one of perfection” and found that a State breaches its
obligations of transparency when its “acts or procedural omissions are, on the facts and

in the context before the adjudicator, manifestly unfair or unreasonable (such as would
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CROMCMOYV, paras. 462, 482; RCMOMOJ, para. 420; CPHB, para. §9.
CMOM, para. 330; CROMCMOJ, paras. 465-466; CPHB, para. 89.

CROMCMO), para. 478; Thomas W. Wilde, Energy Charter Treaty-Based Investment Arbitration,
Transnational Dispute Management, Vol. 1, Issue 3, July 2004 (CL-111), p. 24.

CMOM, para. 330; CROMCMOJ, para. 467; CPHB, para. 89.

CMOM, para. 331; CROMCMOJ, para. 475-476; Micula (CL-10), paras. 869-870, finding it a breach in
an unclear situation to not have informed PIC holders in a timely manner that the “EGO 24 regime” would
be ended prior to its stated date of expiry.

CMOM, para. 333; referring to Greentech (CL-48), para. 458.
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shock, or at least surprise a sense of juridical propriety).””?! In the view of the Claimant,

however (as set out below), the conduct of the Respondent meets that standard.”*

The standard for a violation of the obligation to act in a transparent manner as set by the
tribunal in Stadtwerke Miinchen GmbH and others v. Spain (“Stadtwerke”) is higher
than appropriate and higher than the standard adopted by “most tribunals”. In addition,
in terms of the facts of the case, contrary to the conclusion of the tribunal in the
Stadtwerke case, a continuing pattern of non-transparent conduct occurred in Spain as

it did, and even clearer than in Spain, in Bulgaria.”*

Finally, consistency requires that a State act coherently and apply its policies and legal
framework consistently, whereas a failure to do so constitutes a violation of the FET
Obligation.”** The duty to act consistently endures after a change of administration. A
new government “cannot repudiate or alter the commitments or relationships entered
into with investors by a previous government without violating its obligation to afford

FET to investors.”’?

b. Unreasonable Impairment

The Claimant submits that in Article 10(1) ECT, sentence 3 (the “Impairment
Clause”), the ECT provides that conduct that is either unreasonable or discriminatory
breaches the ECT if it “in any way impair[s]” a protected investment’s “management,

maintenance, use, enjoyment or disposal.”.”3®

731

732

733

734

735

736

CROMCMOM, para. 463; AES Summit Generation Ltd. & AES-Tisza Eromii Kft. v. Hungary, ICSID Case
No. ARB/07/22, Award, 23 September 2010 (CL-47) (“AES”), para. 9.3.40, using in turn the words of
the tribunal in Técnicas Medioambientales Tecmed S.A. v. México, ICSID Case No. ARB(AF)/00/2,
Award, 29 May 2003 (CL-82) (“Tecmed”), using the words of the ICJ in Elettronica Sicula S.p.A. (ELSI)
(United States of America v. Italy), Judgment, ICJ Reports 1989, 20 July 1989, p. 15 (RL-152).

CROMCMO)J, para. 463.

CROMCMOJ, para. 464; Stadtwerke Miinchen GmbH, RWE Innogy GmbH, and others v. Kingdom of
Spain, ICSID Case No. ARB/15/1, Award, 2 December 2019 (RL-256) (“Stadtwerke”), para. 311.

CMOM, para. 332, referring to MTD Equity v. Chile, ICSID Case No. ARB/01/7, Award, 25 May 2004
(CL-96), para. 165; CROMCMOQJ, para. 477.

CMOM, para. 332.
CPHB, para. 90.
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The Impairment Clause sets forth a low threshold as to the impact on an investment

required to constitute impairment.”*’

It is independent of the FET Obligation.”*® Quoting the tribunal in ESPF, for example,
the Claimant submits that while a breach of the FET Obligation will usually also breach
the Impairment Clause, the converse is not necessarily true.””” Accordingly, the
Impairment Clause is broader than the FET Obligation.”* It is the only place where
considerations as to the reasonableness and non-discriminatory nature of a measure of
a host State are relevant — a measure that is reasonable and non-discriminatory but
breaches a legitimate expectation would still violate the FET Obligation, according to

the Claimant.”*!

Tribunals have held that the term impairment means any negative impact or effect,
including acts and omissions,’*? and that the resulting impairment “need not meet a
particular level of harm” or be significant.”** The majority in Greentech, for example,
found that in light of the addition of “in any way” in the impairment clause in Article
10(1) ECT, the required “impairment” must not be qualified as only referring to
“significant” impairment.’** The tribunal in ESPF held that “the ECT’s clear language

provides that any impairment will be sufficient to establish a breach of the ECT.”’#

Awards on which the Respondent relies such as SunReserve, Electrabel, and Voltaic

Network, to the extent that they create a legal standard that requires a certain threshold
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CMOM, para. 339; CPHB, para. 90.
CROMCMOYV, paras. 483-485; CPHB, para. 90.

CROMCMOJ, paras. 485-486; ESPF (RL-266), para. 698. The Claimant however also quotes J. W.
SALACUSE, The Law of Investment Treaties (2nd ed. 2015) (CL-172) making the point that a breach of
either the Impairment Clause or the FET Obligation that does not breach the respective other clause is
possible; COS, p. 91.

CROMCMOYV, para. 486.
HT, D1, 7 June 2021, p. 109.

CMOM, para. 339; referring to Saluka (CL-81); CMS Gas Transmission Company v. The Argentine
Republic, ICSID Case No. ARB/01/8, Award, 12 May 2005 (CL-101); Azurix Corp. v. Argentine
Republic, ICSID Case No. ARB/01/12, Award, 14 July 2006 (CL-110); Fisheries Jurisdiction (Spain v.
Canada), Jurisdiction of the Court, Judgment, 4 December 1998, ICJ Reports 1998, p. 432 (CL-150).

CROMCMOYV, paras. 488, 506.

CMOM, para. 339; CROMCMOJ, paras. 490-491; referring to Greentech (CL-48), para. 461; as the
Respondent also observed, however, the tribunal majority actually held that the impairment was
significant, and that a final position on the question therefore did not have to be taken; ¢f. RCMOMOJ,
para. 447.

CROMCMOV, paras. 492, 508; ESPF (RL-266), para. 698.
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of impairment, inappropriately conflate issues of liability with issues of quantum, and,
moreover, fail even to attempt to reconcile their finding of a threshold with the plain

language of the Treaty, and, therefore, should not be followed.

In addition, because of the use of the disjunctive “or” instead of the conjunctive “and”
in Article 10(1) ECT, unreasonable measures and discriminatory measures both violate

the Impairment Clause.”’

A measure may be unreasonable if it is taken without due consideration of its potential
negative effects on foreign investors and if it is not the product of a rational decision-

making process consisting of weighing of interest and consideration of effects.’*®

The tribunal in BG Group Plc v. Argentina (“BG Group”), relying on the partial award
in CME Czech Republic B.V. v. Czech Republic, for example, held that the withdrawal
of assurances given in good faith in order to induce investments was by definition

unreasonable.”*®

The majority in Greentech found that a 6-8% reduction in revenues was significant and
a violation of the Impairment Clause. Such a reduction is considerably lower than the
reduction of the revenues of the Karad Plant, which amounted to 28%, and as such, it

represents, by and of itself, an objective measure of an impairment.’>°

The notion of a “reasonable return” should not be introduced into the analysis of what
is reasonable within the meaning of the Impairment Clause because (i) as argued above,
the determination of whether an impairment exists and whether a measure is reasonable
is independent of the “level of harm™ and (ii) the invocation of a reasonable return cap
can only be deemed reasonable if that cap was communicated before an investment was

made.”!
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CROMCMOYJ, para. 489.
CMOM, para. 340; CROMCMOJ, para. 488.
CMOM, para. 340.

CMOM, para. 340, referring to BG Group Plc. v. Argentine Republic, UNCITRAL, Final Award, 24
December 2007 (CL-109) (“BG Group”), para. 343.

CMOM, para. 347; CROMCMO)J, para. 490; COS, p. 139; At HT, D1, 7 June 2021, p. 108, the Claimant
appears to conflate reduction in value with reduction in revenue.

CROMCMOYV, paras. 501, 508; see also para. 549; CPHB, paras. 86 (more in general), 98.
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Finally, “impairment clauses have become increasingly prominent in investment treaty
jurisprudence” and tribunals in cases such as BG Group, Azurix Corp v. Argentina,
Saluka Investments BV v. Czech Republic (“Saluka”), and Greentech found a violation

of an impairment clause in their awards.’>?

In response to points of the Respondent, the Claimant further argues, first, unlike
Bulgaria suggests, a measure is not just reasonable because it is related to a rational
policy. Such a reading would devoid the Impairment Clause of its meaning, give States
the possibility of post-hoc rationalisations, and undermine the purpose of the ECT of
fostering investment by stability. It would allow harmful measures to existing

investments as long as such measures are aligned with shifting policy priorities.”*

Secondly “it may be true” that the ECT does not require a State to choose the best policy
option available to accomplish a goal. However, the reasonableness of even an
abstractly reasonable measure is to be measured against the harm that it causes
concretely, and in the analysis of whether a measure is reasonable it is a factor whether

a State had other options available that would have avoided causing the harm.”>*

C. The Umbrella Clause

The Claimant argues that Article 10(1) ECT, last sentence, being the “Umbrella

b

Clause”, brings “any” obligation, not just contractual obligations, of a host State

regarding an investor or an investment under the protective umbrella of the Treaty.’>>
The Claimant submits that the Umbrella Clause is “famously broad” and specifically
intended to expand the reach of the Treaty to include obligations that might otherwise

not be covered.”®

As Professor Thomas Wilde observed, tribunals should read the Umbrella Clause in

light of the extensive scope of protection which the ECT intends to convey on
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CMOM, para. 338; referring to Greentech (CL-48); Saluka (CL-81); BG Group (CL-109); Azurix Corp.
v. Argentine Republic, ICSID Case No. ARB/01/12, Award, 14 July 2006 (CL-110).

CROMCMOYV, para. 494.

CROMCMOYV, para. 500.

CMOM, para. 349; CROMCMOJ, paras. 20, 510-511; CPHB, para. 96.
CMOM, para. 349; CPHB, para. 96.
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investments.”’ In that same vein, “[o]ther scholars” convincingly noted that given that
States have the option to opt out of the Umbrella Clause, as, for example, Australia,
Canada, Hungary, and Norway did, logically it must have been intended as a very broad
clause, the breadth of which some Contracting Parties may not be comfortable with and
from which they may want to opt out.’”>® Bulgaria should not be afforded an opportunity
retroactively to escape liability under the Umbrella Clause from which it could have

opted out but did not.”’

Had the Contracting Parties wanted the Umbrella Clause only to cover contractual
obligations, they would have used a reference to “contractual obligations” instead of a
reference to “any obligations” in it.”" As confirmed, among others, by Plama, the
Umbrella Clause therefore has a wide character and next to contractual obligations, also
covers legislative or regulatory undertakings, i.e. obligations undertaken through law or
regulation.”®" As Gary Born stated in his dissent in Jiirgen Wirtgen and others v. Czech
Republic: “it is both commonplace and essential for states to be able to provide
undertakings to private parties by way of ‘general’ legislative or regulatory instruments”
and “[1]t would seriously impede the task of governance and regulations, and contradict
aspirations for the rule of law, to deny states the ability to make commitments to private
parties, including foreign investors, in the form of legislative (or regulatory)

guarantees.”’%?
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CMOM, para. 350, referring to Thomas W. Wilde, Energy Charter Treaty-Based Investment Arbitration,
Transnational Dispute Management, Vol. 1, Issue 3, July 2004 (CL-111), p. 36

CMOM, para. 350, referring to Johan Billiet, International Investment Arbitration: A Practical
Handbook, Maklu Publishers 2016 (CL-112), p. 128; CROMCMOJ, para. 531.

CROMCMOYV, para. 531.
CROMCMOV, paras. 512-514.

CMOM, paras. 351-352; referring to, among others, Plama Consortium Ltd. v. Republic of Bulgaria,
ICSID Case No. ARB/03/24, Award, 27 August 2008 (CL-113), paras. 186-187; CROMCMOJ, paras.
20; 510-511, 524, 527-528. Nevertheless, the reference to Plama appears somewhat misleading since the
full quote of paragraph 186 thereof reads:

The Arbitral Tribunal can limit itself to noting that the wording of this clause in Article 10(1) of
the ECT is wide in scope since it refers to “any obligation.” An analysis of the ordinary meaning
of the term suggests that it refers to any obligation regardless of its nature, i.e., whether it be
contractual or statutory. However, the ad hoc Committee that decided the annulment in the case,
CMS v. Argentina, commented that the use of the expression “entered into” should be interpreted
as concerning only consensual obligations. In any case, these obligations must be assumed by
the host State with an Investor. [Footnotes omitted; emphasis as in original]

CROMCMOYV, para. 386; Wirtgen et al. v. Czech Republic, PCA Case No. 2014-03, Dissenting Opinion
of Gary Born, 11 October 2007 (CL-179), para. 15.
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The award in Khan Resources Inc and others v. Mongolia (“Khan Resources™) is
another relevant example. In that case the tribunal held that a breach by Mongolia of
any provision of its Foreign Investment Law would constitute a breach of the Umbrella
Clause.”® The Respondent cannot blame the finding in Khan Resources on the
respondent in that case not contesting the issue. Indeed, Mongolia’s decision not to
contest rather suggests that it recognised that the Umbrella Clause covered these

obligations.”®*

The Claimant disputes that umbrella clauses from other treaties that it referred to in its
argument are narrower than the Umbrella Clause, and submits that the Umbrella Clause
is “among the broadest — if not the broadest iterations of the provision in investment
treaty practice”, a view which it considers to be “supported by dozens of ECT tribunals

sharing [this] interpretation and forming a consensus in the jurisprudence”.”®®

Relying on the Oxford English Dictionary and a scholarly article of one of its counsel’s
colleagues, the Claimant dismisses the Respondent’s argument that the wording of
“entered into” as used in the Umbrella Clause signifies that the obligations referred to
must be contractual, bilateral obligations.”® The cases that the Respondent relies on to
make this point, i.e. Stadtwerke, OperaFund Eco-Invest SICAV PLC and Schwab
Holding AG v. Spain, and RREEF, are incorrectly decided in light of the wording of the
Umbrella Clause and the object and purpose of the ECT.”®” Awards that do not read the
Umbrella Clause as only referring to contractual obligations, but read it narrowly as
requiring specific personal promises, are equally incorrect for the same reasons.”®® In
any case, a domestic law analysis cannot be decisive as to whether an obligation of a

host State exists or ceased to exist within the meaning of the Umbrella Clause.”’
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CMOM, para. 354, referring to Khan Resources (CL-118), para. 366 [more clearly: paras. 294 and 295];
CROMCMOJ, para. 528.

CROMCMOJ, para. 529.
CROMCMOYV, para. 530.

CROMCMOYJ, para. 515; Lexico Dictionaries, Definition of “enter into”, 19 July 2019 (CL-183); Craig
S. Miles, Where’s My Umbrella? An “Ordinary Meaning” Approach to Answering Three Key Questions
That Have Emerged from the “Umbrella Clause” Debate, in Investment Treaty Arbitration and
International Law, Vol. 1 (2009) (CL-184).

CROMCMOYV, paras. 516, 517.
CROMCMOYV, paras. 518, 519.
CROMCMOV, paras. 520-522.
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Quoting the tribunal in Amfo, the Claimant argues that the Umbrella Clause also covers
obligations of the host State towards the investment of an investor, including subsidiary
companies of the investor established in the host State.”’" Relying on the majorities in
Greentech and ESPF, and countering an argument of the Respondent, the Claimant adds
that obligations of the host State entered into with the investment are also protected, if
at the time of the entering into the obligation, the investor did not yet own the

investment.””!

The situation in the present case is also similar to that in the LG&E case, and to the
situation in Italy. Italy promised fixed tariffs for PV plants connected to the grid by a
certain date and confirmed that the fixed tariff would remain constant for twenty years.
Italy spelled out its obligation to pay the tariffs at constant rates in various regulations
called “Conto Energia”, in letters to the producers whose plants qualified, and in
contracts for the full offtake of all electricity produced entered with the state entity in

charge called “GSE”. Italy then “unilaterally reduced the tariff rates”.””>

In light of that situation, the tribunal in Greentech held that it did not need to consider
whether the regulation, the letter, or the contract were obligations covered by the
Umbrella Clause, because there could be no question that, taken together, these official
acts bound Italy to honour its obligation of paying fixed tariffs to eligible plants over
twenty years.””> Faced with the same situation, the majority in ESPF went even further,
finding that Italy’s legal framework alone was sufficiently specific to create a binding
obligation, “akin to a contractual arrangement”, vis-a-vis plants which were properly
enrolled into it and which thus had met the criteria set forth in the relevant decree

thereby accepting Italy’s offer to pay the promised tariffs, unchanged, for 20 years.””*

Nevertheless, the Spanish, and even the Italian renewable energy regimes were more
“general” and not as “specific” as the one in Bulgaria. For example, the Italian argument

that its contracts issued to investors were “form agreements” issued automatically and
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CMOM, para. 353, referring to Amto (CL-29), para. 110.

CROMCMOJ, paras. 539-541; Greentech (CL-48), para. 467; ESPF (RL-266), para. 757.
CMOM, paras. 356-357.

CMOM, para. 357; referring to Greentech (CL-48), para. 466.

CROMCMOYV, para. 535; ESPF (RL-266), para. 815.
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evolving automatically is not available to Bulgaria because the License was more

specific.””

Finally, it is irrelevant to the analysis whether the Umbrella Clause is breached whether
the promised FiT was reduced directly or indirectly, as otherwise any Contracting Party
could avoid triggering the Umbrella Clause by circumventing obligations indirectly
rather than by breaching them head-on. Such an outcome and interpretation would be
contrary to the object and purpose of the ECT to promote foreign investment and the

broad language of the Umbrella Clause.”’®

20. The Respondent’s alleged violations of the ECT and applicable rules

and principles of international law

The Claimant submits that the Seven Measures have violated the ECT and applicable

rules and principles of international law that protect the Investment.””’

More specifically, in violation of Article 10(1) ECT, the Respondent has breached (1)
its obligation to accord FET to the Investment, (ii) unreasonably impaired Claimant’s
management, maintenance, use, and enjoyment of the Investment, (iii) failed to observe
the obligations it entered into with the Investment, and (iv) overall, violated the “spirit
and purpose of the ECT” (detailed arguments presented per the first three categories

below).””®

Therefore, the Claimant should be awarded full compensation for the losses it has

suffered as a result of the Respondent’s breaches.””

The Seven Measures violate the ECT for reasons independent of their impact on the
return of the Karad Plant relative to any — inapplicable — “reasonable return” benchmark.
As set out below, however, even against the Respondent’s own benchmark, and even

on the calculations of the Respondent’s own expert, no reasonable return was earned.”®°
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CROMCMOYV, paras. 532-535.

CROMCMOYV, para. 538.

CMOM, para. 23, CROMCMOJ, para. 319.

CMOM, paras. 23, 274; CROMCMOV, para. 503.

CMOM, para. 23.

CROMCMOY, paras. 273, 314-317, 443, 480, 502, 543, 551-552; CPHB, para. 98.
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Therefore, even on the Respondent’s own case of only being bound by a promise of a

reasonable return, the Seven Measures have breached the ECT.”8!
a. FET

The Claimant argues that the Respondent breached the FET Obligation, separately and
cumulatively,’®? (1) by violating the Claimant’s legitimate expectation of receiving a
fixed tariff of BGN 485.60/MWh on all the electricity the Karad Plant delivered to the
grid for a twenty year period, i.e. reneging on specific commitments that the Claimant
legitimately expected to be honoured;’®* (2) by fundamentally altering the essential
characteristics of the investment framework that formed the basis for the Claimant’s
decision to invest after the Investment was executed and the Claimant’s costs were

k;784

sun and (3) by failing to treat the Claimant and its Investment transparently and

consistently, and rather treating it in an arbitrary and discriminatory manner.’’

(1) Violating the Claimant’s legitimate expectations regarding FiT,

offtake, and time period

Regarding the legitimate-expectations element of the Claimant’s FET claim, the
Claimant argues that Bulgaria induced the Investment by creating legitimate
expectations (of stability), ACF reasonably relied on that inducement, and Bulgaria
subsequently failed to honour the expectations it had created, and in so doing, breached
its FET Obligation.”®® The Claimant has demonstrated above that it held these

expectations, that it held them reasonably, and that it invested in reliance on them.”®’
(2) Fundamentally altering the investment framework

Regarding the alleged second breach of the FET standard, the Claimant argues that the

Seven Measures had serious negative impacts on the Investment and represent a
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CROMCMOYV, para. 570.
CMOM, para. 277.

CMOM, para. 277, CROMCMOJ, para. 338; HT, D1, 7 June 2021, pp. 101-105; CPHB, paras. 75, 76-
83.

CMOM, paras. 277, 319ff; CROMCMOJ, paras. 338; COS, p. 86; HT, D1, 7 June 2021, pp. 105-109;
CPHB, paras. 75, 84-88.

CMOM, para. 277, CROMCMOV, paras. 338, 482; CPHB, paras. 75, 89.
CMOM, para. 280; CROMCMOJ, para. 461; CPHB, para. 77.
CROMCMOYJ, paras. 363-364; CPHB, paras. 77, 81.
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“fundamental change to the regulatory framework” on which the Shareholders relied.”®®

In particular, changing ex post the risk allocation of an ex ante “at risk” scheme to cap
returns of an investor achieved under the ex ante model is a fundamental change to, and
a midstream switch of, the ERSA Regime and the logic thereof from ex ante to ex post
— all in violation of regulatory best practices.”® It cannot credibly be suggested that
changes to a regulatory regime that have more than a 70% impact on the value of an
investment and cause damages of at least EUR 77.6 million are not fundamental and

radical.”®
3) Inconsistent and non-transparent treatment

Regarding the consistency and transparency of the Respondent’s acts, the Claimant
argues that by introducing an incentive regime in order to meet EU and internal policy
goals, and by promoting the regime as a stable and transparent system, in control of the
pipeline of new projects, and then, once Bulgaria’s goals were met, retroactively
modifying the regime and reducing investor’s revenues, the Respondent acted
unforeseeably and non-transparently. In doing so, the Respondent also acted
inconsistently with its legal framework and prior actions and statements and,

consequently, the Respondent breached the FET Obligation.”!

This is particularly the case because, despite the harm that Bulgaria caused the Claimant
with the Seven Measures, Bulgaria itself remained unharmed as it retained the entire
benefit of the Karad Plant’s electricity production at all times. Therefore, Bulgaria’s acts

are shocking, or at the very least surprising, to a sense of juridical propriety.’*?

The Seven Measures were furthermore designed to disguise Bulgaria’s real intentions
behind them, namely, to reduce the FiT. They also made the legal framework of the
Respondent not readily apparent to investors. Both constitutes non-transparent

behaviour in violation of the FET Obligation.”?
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CMOM, paras. 326-327.

CROMCMOYJ, paras. 263-264, 269; HT, D3, 9 June 2021, p. 600; CPHB, paras. 51-52, 85, 87, 89; Cube
(CL-148), para. 247.

CROMCMOYV, para. 457; COS, p. 139; CPHB, para. 86.

CMOM, paras. 334-336; CROMCMOJ, paras. 463, 476-477, 480.
CROMCMOYV, para. 463.

CMOM, paras. 335-336; CROMCMO)J, para. 467; CPHB, para. 89.
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The inapplicable and high standard of Stadtwerke was also met by Bulgaria’s behaviour:

there was a continuing pattern of non-transparent conduct in Bulgaria’s actions.”*

If one were to believe the Respondent’s defence that the ERSA Regime was based on,
at most, a “reasonable return” or an “economically justified” return instead of on the
detailed conditions and regulations set out in ERSA, and/or if one were to believe that
the ERSA Regime, while being set out in the form of a law, and including a stabilisation
of the FiT, was subject to constant change and amendments that would affect existing
plants and their revenues, then Bulgaria was not transparent about that purported
limitation in the original framework or elsewhere, or about the scope of any such
“reasonable return”. That would be in violation of the ECT. In such a scenario, Bulgaria

would also be hiding behind an ambiguous notion it itself created.”

As a matter of fact, Bulgaria’s State aid argument even constitutes an admission of a
lack of transparency and consistency on its side. If Bulgaria had to notify the ERSA
Regime to the European Commission, and did not, and if it knew that it might have
retroactively to change the ERSA Regime to affect existing plants, but did not
communicate that to investors, then Bulgaria was not transparent about those aspects of
the ERSA Regime.””® Equally, if the Respondent attracted investment based on a regime
in violation of EU law, i.e. an illegal regime, it would violate its transparency and

broader FET obligations.”’

Finally, regarding the April 2012 meeting with the Deputy Minister of MEET, if it is
the Respondent’s argument that any comments made in that meeting were only to tell
potential investors what they wanted to hear so that they would invest, that itself would

also represent an admission of a violation of Bulgaria’s duty to act transparently.”

(4) Reneging on an internationally protected obligation entered into

The Claimant further argues that, by offering long-term stability of the ERSA Regime

to all that fulfilled certain procedural and substantial conditions by a certain date, the
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CROMCMOYV, para. 464.

CROMCMOYV, paras. 18, 478, 480; HT, D1, 7 June 2021, p. 37; CPHB, para. 89.

CROMCMOV, para. 428, cf. also CROMCMOJ, para. 475; COS, p. 74; HT, D1, 7 June 2021, p. 100.
CPHB, para. 74.

CPHB, para. 81.
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Respondent entered into an internationally protected obligation once the Claimant
accepted the offer by fulfilling those conditions by the set time.”®® The breach of that
obligation is a violation of the ECT, and namely a violation of the Claimant’s legitimate
expectations of fulfilment of that obligation and a violation of the Respondent’s duty
not to undermine the stability as promised in that obligation (but also an obligation under

the Umbrella Clause, see below).5%

b. Unreasonable impairment

The Claimant argues that the Respondent violated the Impairment Clause by introducing

unreasonable and/or discriminatory measures.%"!

The Seven Measures were unreasonable because they violated the commitments and
guarantees of the ERSA and deviated from repeated assurances of the Respondent’s
officials — guarantees and assurances that had induced the Claimant to invest.5> The
Respondent induced the Investment only to remove the incentive retroactively after the
costs were sunk while retaining the benefit of the increase in production of renewable
and clean energy. This is a manner of acting unreasonably in the sense of the Impairment

Clause.?®

It was furthermore unreasonable of the Respondent to bring about regulatory change

when there was no sound economic or regulatory policy basis for the change. 3%

Finally, the Seven Measures were unreasonable from an economic and regulatory
perspective, because better options were available to address the alleged problems the
Respondent cited to justify its measures.®® Bulgaria could for example have reduced

the energy costs of groups or industries which are particularly vulnerable to energy
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CMOM, paras. 299-300; CROMCMOJ, paras. 375, 387, 536; CPHB, para. 51.

CMOM, paras. 299-300.

CMOM, para. 337; CROMCMOJ, para. 503.

CMOM, para. 341; CROMCMOJ, paras. 494, 499; CPHB, para. 91.

CROMCMOYV, para. 500.

CMOM, para. 341; CPHB, para. 91.

CMOM, para. 343; CROMCMOV, paras. 20, 500; HT, D1, 7 June 2021, pp. 82-83; CPHB, paras. 57, 92.
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costs.?% Moreover, the reasonable course of action would have been to close the ERSA

Regime to new entrants, but not to reduce the revenues of existing plants.5'’

The Claimant’s expert on regulatory issues concludes that the Seven Measures targeted
the wrong beneficiaries, introduced inefficiencies in the Bulgarian economy, increased
regulatory uncertainty, negatively affected the cost of capital, increased the costs of
achieving Bulgaria’s targets for electricity from RES, and may even have led to further
increases of the electricity price.®”® For these reasons, the Seven Measures were

unreasonable measures that impaired the Investment.3%

The 28% reduction of the revenues of the Karad Plant as a consequence of the Seven
Measures is an objective measure of an impairment.®! In addition, even if a “reasonable
return” were relevant for the assessment of reasonableness of a measure, which it is not,
it would not help