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|. Procedural Issues

1. On November 19, 2007, the Arbitral Tribunal unanisly resolved to order
the following provisional measures pursuant to deti47 of the ICSID
Convention [hereinafter, the “Provisional Measutes”

“1. The Republic of Ecuador and Empresa EstatatérRets
del Ecuador [Petroecuador] shall refrain from

- Instituting or prosecuting, if already in placany judicial

proceeding or action of any nature whatsoever againinvolving

City Oriente Limited and/or its officers or empl@geand arising
from or in connection with the Contract of March 2995, and/or
the effects of the application of Law No. 2006-4Be Law

Amending the Hydrocarbon Law, to that Contract;

- Demanding that City Oriente Limited pay any antsuas a result
of the application of Law No. 2006-42, the Law Arderg the
Hydrocarbon Law, to the Contract of March 29, 1995;

- Engaging in, starting or persisting in any otbenduct that may
directly or indirectly affect or alter the legatugtion agreed upon
under the Contract of March 29, 1995, as therelbgexhupon and
executed by the parties.

2. These provisional measures shall remain inféutte and effect
unless and until modified or revoked by the Tridumauntil the
rendering of the final award.

3. The Tribunal’'s communication of October 24, 20&7hereby
invalidated.

4. The Tribunal preserves for later resolutiondéision on the
costs arising from this proceeding.”

2. The Provisional Measures ordered that a procedhaaing be held [the “First
Session”], the Agenda of which could include, & tbquest of either party, a
motion to amend or revoke such Provisional Measures

3. Thereatfter, through a letter dated November 2772@0kaimant informed the
Tribunal of certain events occurred following thasging of the Provisional
Measures, which—in Claimant’s opinion—entailed eolation of such
Measures.

4. Thus, Claimant requested that the Tribunal orderState’s Attorney General
to communicate the Provisional Measures to all @Gawent Authorities.

! Seethe Decision dated November 19, 2007 for an adcofiprocedural developments prior to the
passing of the Provisional Measures.
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11.
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The Tribunal notified that request to Respondemtstablishing that any

allegations in connection therewith were to be sttiech by November 30,

2007. Respondents objected to the contents of Glaimletter through letter
dated November 30, 2007, and argued that the testableshed by the

Tribunal to present further allegations was insigit, and reserved

themselves the right to present those allegatibasl@er date. In response to
Respondents’ request, the Tribunal extended tine textil December 5.

Within the new term, by letter dated December )72Respondents alleged
that notice of the Provisional Measures had beewedeon both the Chief
Justice of the Second Division of the Supreme CatfirtJustice and the
Ecuadorian Prosecutor, and once again denied theerds of Claimant’'s
letter.

By a communication sent to the parties on Decer2bBer2007, the Tribunal

convened the parties to the First Session, providedn rule 13(1) of the

ICSID Arbitration Rules, to be held on January 2008, at the seat of the
Centre in Washington D.C., as previously commuseigah the Provisional

Measures. Moreover, it informed the parties of ghevisional agenda of that
session and urged them to cooperate to come togeeeraent on certain
procedural aspects.

In response to the invitation to the First Sessioade in the Provisional
Measures, Respondents requested that the amendmeavocation of the
Provisional Measures be incorporated into the RBromal Agenda.

In turn, on December 27, 2007, Claimant informeeé ffribunal of the
procedural arrangements agreed upon regarding thedsle, the non-
separation of the decision on jurisdiction and dleeision on the merits, and
the method for the filing of written submissiondieTagreements were later
ratified by Respondents. Additionally, the partiequested that the date of the
First Session be postponed.

By a communication dated January 7, 2007, the habacknowledged the
agreements reached by the parties and set thengdariMarch 6, 2008.

Through a letter dated January 11, 2008, Resposd&iormed that the parties
had agreed on a specific schedule for the filingplefadings related to a
potential revocation of the Provisional Measuresrédver, they requested
that the Tribunal render a decision on whether gbold or, if applicable,

revoke the Provisional Measures based solely orpéntes’ submissions on
the issue, without an audience, and asked Claiteaekpress their view on
the matter. By letter dated January 22, 2008, Glainstated that it had no
objections to such proposal.

In response to the request made by the Tribunaugir letter dated January 7,
2008, the parties informed the Tribunal of the agrents reached on all items
on the provisional agenda communicated to thegsman December 20, 2007,
except for two items, namely:



13.

14.

15.

16.

— Fees and expenses of the members of the Trilfixeal 2 on the
Provisional Agenda);
— Place of the Proceeding (item 13 on the Provaidgenda.)

Accordingly, through a communication dated Februty 2008, the Arbitral
Tribunal resolved as follows:

To cancel the hearing scheduled for March 6, 2608,

To open a simultaneous proceeding until March 882@or the parties to
file their written submissions regarding the twogedural issues pending
agreement.

Pursuant to the schedule agreed upon, on Febry@908, Respondents filed
their Request for Revocation of the Provisional Meas [hereinafter,
“Request for Revocation.”] Likewise, on February 2008, Claimant filed its
Reply to the Request for Revocation of the ProwigidMeasures [hereinafter,
“Reply to the Request.”]

Finally, the parties timely filed their written suisssions on the two procedural
issues pending agreement.

As a result, this decision has a threefold purpose:

first, to rule on the Request for Revocation of Br@visional Measures
filed by Respondents (l1);

second, to determine the rules applicable to tkes #8nd expenses of the
members of the Tribunal (Ill); and

finally, to set the place where the proceedingibéd held (V).

Il. Request for Revocation of the Provisional Meastes

1. Introduction

17. Before embarking on an in-depth analysis of thaiestfor revocation of the
Provisional Measures, we will provide a brief ouliof the most significant
facts underlying this claim in order to set tharievork of the dispute:

On March 29, 1995, City Oriente, Ecuador and Petrador entered into a
Contract subject to the laws of Ecuador, and thrigzaagreed that any
controversy arising in connection therewith wasb settled by way of
arbitration before the ICSID;

On October 10, 2006, City Oriente filed a request drbitration with
ICSID demanding that Ecuador and Petroecuador dered to perform
the Contract pursuant to Section 1505 of the @wate [the “Civil Code”]
which, in Claimant’s opinion, grants such reliefotdover, City Oriente
reserved its right to a potential claim for damagfasecessary;

City Oriente’s main argument is that the Contraaswegularly performed



as agreed, since its execution in 1995 until trecenent of Law No. 2006-
42 on April 25, 2006. Under that Law, regulateddmcree No. 1672 dated
July 11, 2006, Petroecuador demanded that City n@riemake an
additional payment that was not originally provided in the Contract, in
an amount in excess of USD37 millipand Claimant has refused to make
such payment;

- Then, Petroecuador filed an administrative claingquneng that the
termination of the Contract be declared due to Oitiente’s failure to pay
the amounts owed under Law No. 2006-42;

- On October 17, 2007, the Ecuadorian Prosecutorreddihat a criminal
investigation be opened against Messrs. Ford, YépdzPaez, executives
of City Oriente, on alleged charges of embezzlenuer@—precisely—to
the failure to pay the additional amounts owed lkgirGant as a result of
the application of the newly enacted law;

- On October 18, 2007, the State's General Attorn&fice filed a
complaint with the Prosecutor of Pichincha allegihgt City Oriente’s
failure to pay the amounts owed under Law 2006gt&stituted a crime.

18. In light of these events, on November 19, 2007 ,AHstral Tribunal ordered
the Provisional Measures pursuant to Article 4thefICSID Convention. On
February 1, 2008, Respondents requested that thasknal Measures be
overturned and Claimant objected to such requess iReply dated February
22.

19. In their submission, Respondents based their réqoes three major
arguments: first, that the Provisional Measurek geeprotect an inexistent
right; second, that they are not necessary to pteweeparable harm; and
finally, that the decision on provisional measwgtails a ruling on the merits.
Each of these lines of argumentation is address#didually below.

20. Before addressing each of the arguments raised dgpdtdent, it must be
noted that this decision relates to the Provisidviehsures, not to the merits
of the case. Thus, the party requesting the measesd only prove that its
claim has the appearance of good rigamus boni iurisor, in other words,
the petitioner must prove that the rights invokee plausible. Accordingly,
the Tribunal’s decision is merely provisional arsdsubject to revocation at
any time; moreover, the passing of such measures dot at all impact the
decision on the merits to be eventually renderecedhe proceedings have
been fully substantiated.

2. The Provisional Measures Seek to Protect an Inistent Right

21. (i) Ecuador and Petroecuador argue that no demang@drformance of the
Contract has been filed under Ecuadorian Law, aatthe Arbitral Tribunal
cannot interfere with the application of Law No. 0B042. Claimant
mistakenly cites Section 1505 of the Civil Coddated to performance, but
this section does not apply to the case under sisalyor administrative
contracts are not subject to implied terminatioavgsions nor do the rights
granted by such provisions in private law applygtch contracts. The alleged

2 According to a letter sent by Petroecuador datetlialy 15, 2008, the debt amounted to USD
37,730,481, Cf. Exhibit 1 to the Reply to the Regjdied by City Oriente.



breach by the State could only give rise to a clloamdamages, and would
never result in Ecuador being subject to any piitibiin

22. (i) Respondents further allege that City Oriergti@ot entitled to the rendering
of an award annulling the termination provided fonder this Law.
Termination is a public power of the Ecuadoriant&teecognized by both the
Hydrocarbon Law and by Clause 21 of the Contrdcis lan extraordinary
power for self-protection, by virtue of which thentracts entered into by the
State are subjected to a regime different fromaihe applicable to contracts
entered into by private parties. The State may egtoitself in certain
conditions without need of seeking judicial protect Thus, the termination
exceeds the scope of this arbitration, and thetradbTribunal cannot order its
stay.

23. (iii) Furthermore, Respondents argue that Law Ni&242 sets forth a new
duty to pay an additional amount of money whichsdaet result from the
Contract but from the Law, pursuant to Section 1453e Civil Code. No
Judicial Court -let alone an Arbitral Tribunal—catay the effects of a law
enacted by the Ecuadorian Congress.

24. (iv) Ecuador and Petroecuador finally argue thagréhis no general,
autonomous and abstract principle to prevent thggraagtion of the dispute
that would automatically justify the passing of yislonal measures. If there
IS no substantive right to be protected, the pplecof non-aggravation does
not warrant the passing of provisional measuresaniy case, since the only
remedy available to Claimant would be a potentahdge award, the increase
of such damages could never constitute sufficieatigds for the passing of
the Provisional Measures.

25. This summarizes the arguments submitted by Resptsdehe Tribunal will
now analyze each of the four lines of argumentanadividually.

(i) Ecuadorian Law does Not Provide for Demand3pecific Performance

26. First, Respondents argue that City Oriente demésyicific performance” of
the Contract, and that there is no legal basis mpial@ng such claim in
Ecuadorian Law.

27. In effect, City Oriente does not demandpécific performance” of the
Contract, but merely its “performancgThis is more than a mere semantic
distinction. Claimant is not requesting that thebi&al Tribunal force
Respondents to perform the Contract, which cleaxlyeeds the power of any
arbitrator. In these arbitration proceedings, Gityiente is only asserting a
claim for contract performance. In other words,itadisks is that Respondents
be ordered to fulfill the commitments undertakendem the applicable
contract, and an arbitrator does have the powmsstee such an order. Later, if
the party ordered to perform the contract refusesomply with such order, a
different issue will arise in connection with thecognition and enforcement
of the arbitration award; this issue exceeds thend made by the parties to

3 Cf. Request for Arbitration, at 17.



this arbitration proceedings and the jurisdictiénhis Arbitral Tribunal?

28. Thus, City Oriente requests that Ecuador and Paiemor be ordered to fulfill
their duties, and seeks to base this claim on &ed%61 and 1505 of the Civil
Code, which provide as follows:

Section 1561:

“Any contract duly executed constitutes law for tharties and
may only be voided by mutual consent or on legalgds.”

Section 1505:

“Any bilateral contract is subject to an impliedrrienation
provision upon default by one of the parties. lattbvent, the non-
breaching party may demand, at its discretion, itetion or
performance of the contract, with a claim for daesag

29. According to Claimant, it clearly arises from irgegting the sections above
that, in the event of default of a bilateral cootyahe partyn bonis(“the non-
breaching party,” in the terms of Section 1505 ICi@bde) may choose
(“demand, at its discretion”) between two altermadi to demand performance
or to terminate the contract, apart from a claim damages. City Oriente
explains that the Ecuadorian State is attemptingantend the Contract
unilaterally in violation to the provisions set antSection 1561 Civil Code,
and that, faced with this violation, it has chosles first alternative provided
by Section 1505 Civil Code — a demand for perforoeamf the Contract.

30. In response to Claimant's arguments, Respondeméshased their defense on
two basic arguments:

- that Section 1505 of the Civil Code does not agplythis case because
administrative contracts are not subject to anyhsuaplied termination
provision; and

- the alleged default on the part of the State comly give rise to a claim
for damages.

31. The first argument is untenable, for it rests onm#sinterpretation of
Claimant’s request: City Oriente has not opted tfee right to termination
provided for under Section 1505 of the Civil Codéso known as implied
termination provision in Civil Law. Conversely, litas chosen to demand
performance of the Contract. Thus, the issue whethmntractor party to an
administrative contract subject to Ecuadorian Laayror may not terminate
the contract in the event of default on the partthed State is completely
irrelevant for the purposes of this arbitration.

32. The second argument underpinning Respondents’ skefes that oil
production administrative contracts are not subjecEcuadorian Civil Law
other than by way of exception; thus, upon deféyltthe State, contractor
cannot demand performance of contractual duties,tla@ only remedy at its

* Cf. Article 54 of the Convention and Schreuer'sn@oent: ‘The ICSID Conventidn Cambridge
2001, page 1116t seq



disposal is a claim for damages.

Expert Opinion by Dr. Andrade Ubidia

33.

34.

35.

36.

Respondents have cited no Ecuadorian Laws, doctinpirisprudence in
support of their arguments, but only the opinionaofawyer, Dr. Andrade
Ubidia> In this opinion, which the Tribunal has found te bndated, Dr.
Andrade Ubidia bases his analysis on the assumghti@nthe administrative
contract subject matter of his opinion has alreakpired due to an
administrative sanction. Based on this assumptien,concludes that the
Contract is “fatally concluded; and it would beileitto seek performance or
termination thereof.”

The expert refers to facts which are completelfed#int to those that gave rise
to these arbitration proceedings, where the capeeissely the opposite: this
Contract has not expired, but is still in force Jpoiée the expiration

proceedings commenced by the State), and the ctmtreequests that the
State be ordered to fulfill the duties undertakerdar such contract. The
opinion of Dr. Andrade Ubidia does not contribubeproving the allegations
made by Respondents that the sole remedy avaitabée contractor upon

default by the State under Ecuadorian Administeatiaw is a claim for

damages, and that it has no right to demand peé&ioce

In response to Dr. Andrade Ubidia’s expert opini@imant has offered a
series of judicial decisions which—in its opinion-ewd prove that the
principles set forth in the Civil Code apply to @@tts entered into by the
State® so that the action for performance provided fodemSection 1505 of
the Civil Code may also be asserted in this typeootracts.

Among the Decisions cited, there is one relatedatds similar to those
analyzed in these arbitration proceedingscco v. IEOSSupreme Court of
Justice, Fourth Division, July 25, 1983.

Tecco v. |EOS

37.

Tecco Cia. Ltda. [“Tecco”] was a construction compéhat had entered into
an administrative contract with the Ecuadorian BadySanitation Works
[“IEOS,” for its Spanish acronym] for the constriect of a dam on the Pajan
River. Upon commencement of construction works,|BE®@S refused to make
the down payment required under the contract. Fagdld IEOS default,
Tecco commenced judicial proceedings requestingthieal EOS be ordered to
perform the contract and to make the down paynmesired thereunder, and
a court declaration that the 18-month period woctdnmence upon such
payment and an order to commence the works. Therloaurt dismissed the
defenses raised by the IEOS, admitted plaintiféssnes and ordered the IEOS
to perform the contract. The Supreme Court of dasipheld the lower court
decision on appeal, arguing as follows:

® Document RA 7.
® Reply to the Request for Revocation,  71.
" 38.



“Five: Sections 1582 [now 1561] and 1532 [now 158Kfhe Civil

Code provide that any contract properly executetsittutes law to
the parties thereto, and may only be voided by alutonsent or
on legal grounds. These sections further provide #fi bilateral
contracts contain an implied termination provisigpon default by
one of the parties. In such event, the non-bregcpiarty may
demand, at its discretion, termination or perforosarof the
contract, with a claim for damages. In the caseeumhalysis, to
date, the contract has not been voided, and dfah@s chosen to
demand performance. Thus, it is entitled to a dpayment, which
payment shall accrue interest at a rate of 14% ftoendate of
service of the complaint; and the term for congtamcshall begin
upon payment of such amount and upon issuance obrder

instructing that works be commenced.”

38. Thus, there is at least one decision of an EcuadoHigh Court where
Sections 1561 and 1505 of the Civil Code were applo a contract entered
into by and between a private person and a pulditybwhere the Court
admitted Plaintiff's claim and ordered the publiotity to perform its
contractual duties. Now well, the Arbitral Tribunadsses no judgment as to
whether this Decision constitutes case law, wheatheflects a consistent and
uniform position in Ecuadorian Law or whether ipaes to this case.

Occidental Petroleum v. Ecuador

39. Respondents also cite an arbitration decision mends another ICSID case
in support of their argument that an ICSID Tribulaaks the power to order a
public entity to comply with an administrative caatdt, namely, the decision
on Provisional Measures in the case betw@enidental Petroleunand the

Republic of Ecuadot.In this decision, the Arbitral Tribunal came toeth
following conclusion:

“It is well established that where a State hagheexercise of its
sovereign powers, put an end to a contract oreadie, or any other
foreign investor's entitlement, specific performanenust be

deemed legally impossibl@.”

40. TheOccidental Petroleurnase differs greatly from these proceedings.

41. (a) In theOccidental Petroleurmase, on May 15, 2006, the Ministry of Energy
and Mines entered &aducidad Decree (Expiration Order) ordering the
termination of the participation contract enteratbibetween the parties on
May 21, 1999. In response to such measure, Oceb@&mwtroleum filed a
request for arbitration with the ICSID, seeking (arg other things) an order
to declare null and void th€aducidad Decree. The case is precisely the
opposite in these proceedings: on October 10, 2Q, Oriente filed a
Request for Arbitration arguing that the countetypdrad defaulted upon the
contract by demanding payment of additional amount$er Law No. 2006-
42 and demanding performance with the contractiainsitments undertaken.
It was not until later that Petroecuador requesttedssuance of an Expiration
Order based on the same events that had led Cigni®rto file this

8 Occidental Petroleum Corporation and Occidental Exation and Production Company v. Republic of
Ecuador(ICSID Case No. ARB/06/01); Decision on Provisioneasures dated August 17, 2007; RA 4.
® Decision on Provisional Measures cited in Note B9
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43.

44,

45.

46.

arbitration: non-payment of the additional amouwtgsnanded under Law No.
2006-42.

(b) There is a second difference, of a legal nattheOccidental Petroleum
case is governed by the BIT between the US andRépiblic of Ecuadof®
while at the current stage of these proceedings,Atbitral Tribunal must
examine a request for provisional measures inrdnradwork of a case where
Claimant demands that Respondents be ordered fiarmea Contract subject
to Ecuadorian Law.

The differences between both arbitrations are n@dteiThe Occidental
PetroleumTribunal has concluded that in arbitration procegdisubject to
international law a claimant cannot demand perforceaof a contract
previously terminated by the State by virtue of #&evereign powers.
Nonetheless, this conclusion may not be directlyemed to contract
arbitration such as these proceedings, which, nvereavere commenced
before the expiration order.

In this regard, the Republic of Ecuador has argned submission filed to
defend its position irDccidental Petroleunthat Claimant cannot demand
performance of the contract terminated through »griration order, because
the contract may only be terminated through a jatlimomplaint fecurso de
plena jurisdicciéh before the Ecuadorian Coufts. The recognition of the
existence of this remedy by the Republic itselfdextito the decision of the
Supreme Court of Justice in tlieccocase mentioned aboV?evould seem to
indicate—at least initially—that, under certain comstances, under
Ecuadorian Law a Court may order the performanceadinistrative
contracts at the request of one of the parties.

To sum up: at this stage, the sole decision to agenby the Arbitral Tribunal
is whether the party requesting the provisional suess, City Oriente, has
been able to provumus boni iurisan appearance of good right. Weighing
and analyzing the evidence offered by the partiesfa, and without
advancing a decision on the merits, the Arbitrabdinal does not discard the
conclusion that under Ecuadorian Law a contractay rdemand that the
public entity it contracted with be ordered to iiifts commitments.

For Claimants have proven the appearance of sghh pursuant to Article 47
of the Convention the Arbitral Tribunal may orderya@rovisional Measures it
deems necessary to protect such right. Thus, theufal dismisses
Respondents’ Request that the Provisional Meashbeesevoked on these
grounds.

(i) The Expiration Order Cannot be Stayed

47.

Second, Respondents argue that City Oriente isentitled to an award
staying the expiration order issued pursuant tcaBotian Law and ratified in

10 pecision on Provisional Measures cited in Not€ 3,

' Requesting that the administrative terminationeorde declared null and void; cf. § 46 of the
Decision on Provisional Measures cited in note 8.

12.Cf. § 36supra.



Clause 21 of the Contract. The expiration order ldidlien exceed the scope
of these arbitration proceedings and the Arbitrabdnal would not have
jurisdiction to order the stay thereof.

48. It is undisputed that Clause 21 of the Contractresgly provides that an
expiration order issued by the Ministry of EnerggdaMines [now the
Ministry of Mines and Oil] on the grounds and thgbuthe procedure
established in the Hydrocarbon Law would termiriageContract.

49. The termination procedure set forth in the HydrboarLaw and in Clause 21
of the Contract is one of the mechanisms for sedtgetion awarded by the
legal regime to the Public Administration, as cotiye asserted by
Respondents. Under Ecuadorian Law, congress andatlrts have admitted
that public entities have a right to terminate aimanistrative contract
unilaterally—either through the implied terminatipnovision established in
the Civil Codé® or through the special procedures provided forear8pecific
Laws. It is undisputed that the termination procedprovided for under the
Hydrocarbon Law belongs in this last category.

50. Now well, the Contract also contains Clause 2013iclv provides as follows:
“the parties commit themselves to submit contraesrsor disagreements
related to or resulting from this Contract to thagdiction of the International
Center for the Settlement of Investment Disagre¢sn¢iCSID);” and the
same Clause 20.3.5 goes on to add that the filirey request for arbitration
shall not cause the suspension of the ContracttheuContract will continue
to be regularly performed. Finally, Clause 21.4 getth that arbitration will
be the method of choice to decree the terminatiothe@ Contract, without
prejudice to an expiration order by the State fitsglursuant to the
Hydrocarbon Law.)

51. Thus, clauses 20.3 and 21 of the Contract raigéfieutt issue concerning the
relationship between these arbitration proceediagd the administrative
expiration proceedings, considering that the psrtiave provided scarce
allegations. At this stage in the proceedings, Anlgitral Tribunal does not
need to decide whether expiration proceedings mestommenced seeking
termination of the Contract once the other party &leeady filed a request for
arbitration demanding performance thereof in a cedwre the factual
background of both proceedings is exactly the safie Tribunal must
resolve upon another issue: the Tribunal must deter whether it must order
a stay of the expiration proceedings in order totgmt the rights that City
Oriente apparently hds.

52. The Tribunal has already establishpdma facie that under Ecuadorian Law
a contractor has the right to demand the publityewith which it contracted
to perform the duties undertaken in the contractthe specific case of City
Oriente, it is so demanding through this arbitmatidhis right would be
impaired if, during these arbitration proceedirl@espondents may commence

B For example, see the Decisitdarvaez Camacho c. INECEICase 3168, Official Gazette of the
Administrative Court, No. 10, 1991, at 188seqRA 18.
14 Cf. Art. 47 of the Convention.



expiration proceedings and terminate the Contractaterally. Were the
Tribunal to allow such a course of events, any kiygiical final award in
favor of Claimant ordering performance of the Caatrwould be impossible
to execute, for the Contract would no longer bexistence, and City Oriente
would have already been forced to surrender aitsodssets to the State and
would no longer be in charge of hydrocarbon exptain®

53. Let us now analyze the opposite scenario: if thbulal finally renders a final
award in favor of Respondents, thus dismissing Citiente’s claims, there
would be no obstacles hindering the enforcement so€h decision.
Respondents would then be free to resume the dxpirgoroceedings
forthwith, terminate the Contract and take ovely@itiente's assets.

54. Upon weighing the interests at stake, the Arbifrabunal must choose to
protect the possibility of enforcing a hypotheticalvard favorable to
Claimant, even at the cost of temporarily depriviRgspondents’ of their
contractual right to self-protection. Thus, giveratt Claimant has already
commenced arbitration proceedings demanding pedoce of the Contract,
Claimant has a right to request that Respondefri@gimgrom performing any
act that may lead to early termination of the CacttrGiven that Claimant has
proven an appearance of good right, Article 47hef Convention empowers
the Arbitral Tribunal to order any Provisional Maess required to protect
such right. Accordingly, the Tribunal thus rejeBsspondents’ Request that
the Provisional Measures be revoked on these gsound

(iii) The Effects of a Law Enacted by the Congi@dscuador cannot be Stayed

55. Third, Respondents argue that Law No. 2006-42 imp@sduty on Claimant
to make additional payments, which duty arises ftbenLaw rather than from
the Contract (pursuant to Section 1480 of the C@ilde.j® No Judicial
Court—and especially not an Arbitral Tribunal—maaysthe effects of a law
enacted by the Congress of Ecuador.

56. In their Request for Revocation, Respondents'ciparagraph 43 of the
Decision on Provisional Measures, where the Tribatsed as follows:

“The Tribunal is very much aware that the Law wasged by the
Legislative Branch of the State of Ecuador in eisercof its
legitimate and undisputed national sovereignty drad, later on,
the Ecuadorian Constitutional Tribunal issued thesdtution of
August 22, 2006, declaring that such enactment doésntail a
violation of the Constitution. It is the duty angdht of the branches
of the Ecuadorian government to enact such lawsheg may
deem appropriate in furtherance of common goodefarador, and
the Tribunal cannot and does not wish to interfieresuch law-
making task. The Tribunal’s role in this case msitéd to disposing

15 Clause 21.2. of the Contract and Section 75 oftydrocarbon Law.

16 Section 1480 of the Civil Code: “Duties are creagcan actual meeting of the minds of two people or
more, such as a contract or agreement; by a vajuaizt on the part of the party liable, such asrupo
acceptance of an inheritance or legacy and almosuailateral act; or by an event that causes harm
damage to another person, as is the case with £rame torts; and may arise from the law or from the
family tie between parents and children.”

7 Seef] 36.



of any disputes arising in connection with the Cactt”

57. The Arbitral Tribunal assertively ratifies the ctusion above. An arbitrator

58.

59.

lacks any power whatsoever to impair Ecuador’'s tasking rights or to

overturn the laws enacted by the Congress of Ecuadhal the Tribunal has
never intended to do so—let alone order such agth#s clearly stated in

paragraph 43in fine, of its Decision'® “[t]he Tribunal’s role in this case is
limited to disposing of any disputes arising in ection with the Contract.”

And this is precisely the case: the Provisional slees ordered by the
Arbitral Tribunal are not directed to stay the effeof a law enacted by the
legislative branch of Ecuador, but any compulsargaercive measure or act
on the part of Petroecuador or Ecuador interfewrth duties arising from the
Contract, including Claimant’s right to demand pemiance thereof.

City Oriente has a right that tistatus quo antbe maintained for as long as
these arbitration proceedings are pending, andthigaContract continues to
be regularly performed as agreed by the partiesef@sessly required by
Clause 20.3.5 of the Contract) and it also hagat rihat Petroecuador and
Ecuador refrain from adopting any unilateral comnspty or coercive measure
impairing contractual balance. The Arbitral Triblungshes to reiterate that its
decision to preserve tretatus quadoes not imply any judgment as to which
position will prevail in the final award. If Respdents’ position finally
prevails and it is determined that the Law effegljnimposes additional duties
on City Oriente, the Tribunal may then issue anrdwadering payment of
any amounts accrued during these proceedings.

In the meantime, given that there is a right tHa $tatus quo antebe
maintained, Article 47 of the Convention providesharization to the Arbitral
Tribunal to order any Provisional Measures requfoedhe protection of such
right. Thus, the Tribunal dismisses Respondentsjugst that the Provisional
Measures be revoked on these grounds.

(iv) The Principle of Non-aggravation of the Dispuloes notpso JuréNarrant the

Passing of Provisional Measures

60.

61.

62.

Finally, Ecuador and Petroecuador point out tharehis no general,

autonomous, abstract right to the non-aggravatiothe dispute warranting,

ipso jure the passing of provisional measures. Where tiser® substantive

right requiring protection, the principle of nongmgvation does not justify the
adoption of provisional measures. Moreover, givet Claimant would only

be entitled to damages, the aggravation of suchagasdoes not constitute
grounds for ordering provisional measures.

With all due respect, the Arbitral Tribunal doed agree with Respondents’
argumentation.

(a) First, the Tribunal disagrees because it hasladed,prima facie that

under Ecuadorian law the concessionaire has a tmghdemand contract
performance upon default by the State; and thigasisely what City Oriente
is seeking through these arbitration proceedingghait the Provisional

18 phrase immediately following the text cited by Resgents.



63.

64.

65.

66.

Measures, Respondents may coercively collect arasdhat were not required
under the Contract, or even declare the expiraifahe Contract. That would
not result in the aggravation of the dispute, kdutvould put an end to
Claimant’s right to demand performance of the Caxtirand any potential
award in its favor would be thus impossible to ecdoand illusory.

(b) Second, the Arbitral Tribunal agrees with Resjents’ argument to the
effect that any increase in potential damages amtsgenerally constitute

basis for ordering provisional measutédhat having been said, the Tribunal
disagrees with Respondents in that City Orient&ke semedy would be

damages.

Faced with the alleged default by the other pa@yy Oriente could have
demanded enforcement of the implied terminationvigion established in
Section 1505 of the Civil Code, and then seek ifiaaion of the termination
of the contract, plus any applicable damages, by @faarbitration. In that
case, Respondents would have been right: Claimaaddy at best, have a
right to restitution and damages, and the Tribumauld have applied the
principle that a possible aggravation of a debtsdo@ generally warrant the
ordering of provisional measures.

However, in effect, City Oriente did not choosenteration, but the other
alternative available under the Civil Code: it oh@® action for performance;
it requested that the other party be ordered toparits contractual duties. It
is precisely in this kind of action that provisibmaeasures play their most
important role, for they prevent one party fromfpaning any unilateral act
that may affect thestatus quo anteén its own benefit, or that may turn it
impossible to perform a hypothetical future award.

Thus, since there is appearance of a good rigkt,ptotection of which is
sought by this arbitration, Article 47 of the Contien provides authorization
to the Arbitral Tribunal to order any Provisionaklbkures required to protect
such right. Thus, the Tribunal dismisses RespoisdeRequest that the
Provisional Measures be revoked on these grounds.

3. The Provisional Measures are Not Necessary to &rent Irreparable Harm

67.

The first argument raised by Respondents, which Aneitral Tribunal
analyzed in the chapter above, was based on thga#itbn that Claimants did
not have any right requiring protection. The secangument was based on
the fact that Provisional Measures may only be tghto prevent irreparable
harm, while Ecuador and Petroecuador argue that ikeno such possibility
in the case under analysis.

(i) Arguments of the Parties

68.

Respondents’ arguments may be summarized as folltlves Provisional
Measures ordered pursuant to Article 47 of the @atien and Rule 39 of the

1% TheDecision on Provisional Measures in the OccideRtdtoleum case, cited in notes@pracites that
principle in § 97: “Provisional measures are naigiged to merely mitigate the final amount of dagsag
Indeed, if they were so intended, provisional measswvould be available to claimant in almost every
case.”



Arbitration Rules are only justified in cases ofgemcy and to prevent
irreparable harm. Conversely, requests for measuuss be rejected when the
alleged breach may be compensated through the paywfe damages.

Moreover, Respondents argue that City Oriente is emditled to demand

performance, and that the sole remedy availableitoa claim for damages.
Law No. 2006-42 imposes a duty to pay an amourhofey. Any alleged

breach of the Contract due to non-payment of sumebuat would result in a

new debt.

69. Inresponse to these allegations made by Respandeity Oriente has argued
that neither Article 47 of the Convention nor RG of the Rules contain a
requirement that the provisional measures be odd&reprevent irreparable
harm; and that that requirement is thus inappleaflity Oriente adds that,
even if there were such a requirement, it is mehis case, because if it were
to make the additional payments required undernias law, City Oriente
would be forced out of business, incurring lossealmost USD 23 for every
barrel of produced oil.

(i) Analysis of the Arbitral Tribunal

70. First, the Tribunal has verified that neither Aicl7 of the Convention nor
Rule 39 of the Arbitration Rules require that psienal measures be ordered
only as a means to prevent irreparable harm. The @guirement arising
from the wording of Rule 39 is the traditional ungg requirement; this
requirement was analyzed by the Arbitral Tribumaparagraphs 6@t seq.of
the Decision dated November 19, 2007, and the mabooncluded that it has
effectively been fulfilled.

71. In the cited Decision, the Tribunal concluded &t urgency requirement had
been met because it deemed that “the passing girthasional measures is
indeed urgent, precisely to keep the enforced cidle or termination
proceedings from being started, as this operates @&ssuring mechanism,
aggravates and extends the dispute and, by iis@tfairs the rights which
Claimant seeks to protect through this arbitratidhf anything, fulfilment of
that requirement is even firmer now, since the mxtjgin proceedings are
progressing and Petroecuador has continued to derdands for payment.

72. Now, is there a second requirement to be fulfilktdting that provisional
measures must be necessary to prevent irreparabi®?hRule 39 only refers
to “circumstances that require such measuress.the opinion of the Tribunal
that this wording requires only that provisionalaseres must not be ordered
lightly, but only as a last resort, after carefahsideration of the interests at
stake, weighing the harm spared the petitionerthaedlamage inflicted on the
other party. It is not so essential that provisiom@asures be necessary to
prevent irreparable harm, but that the harm spahnedpetitioner by such
measures must be significant and that it exceedtlgrthe damage caused to
the party affected thereBy.

20 Cf. Decision on Provisional Measures dated NoveriBe2007, 1 69.

ZLCf. Article 17 A 1 ¢) UNCITRAL Model Law: “Harm naadequately reparable by an award of damages
is likely to result if the measure is not orderadd such harm substantially outweighs the harmithat
likely to result to the party against whom the meags directed if the measure is granted.”



73.

74.

75.

76.

77.

In ordering the provisional measures when it did enupholding them in this
decision, the Tribunal has always attempted to saghvthe interests at
stake??

We must remember the basis of the proceedingsmidie relief sought by
Claimant is the performance of the Contract, amer afareful consideration of
the allegations presented by the parties so far,Atbitral Tribunalprima
facie considers that this claim is admissible under Eouad Law. In
response to this petition, Respondents proceeddl@ass:

- Petroecuador has repeatedly claimed that City @rierake an additional
payment not originally required under the Contfactan amount in excess
of USD 37 million; City Oriente’s returns for 200&mounted to USD
16,971,089°

- Petroecuador and Ecuador have commenced an adatinistproceedings
which could result in an expiration order carryithg termination of the
Contract;

- The Ecuadorian Prosecutor and the State Generarngty's Office
brought criminal charges against Messrs. Ford, Y &mel Paez, executives
of City Oriente, on alleged charges of embezzlenter—precisely—to
the failure to pay the additional amounts owed lgirGant as a result of
the application of the newly enacted law;

In light of the foregoing, to adequately weigh thterests at stake, the
Tribunal must analyze two potential scenarios whigre interests of the
parties would be affected: (a) first, the Triburrakolves to revoke the
Provisional Measures and the final award on theitslés favorable to City
Oriente; (b) second, the Tribunal resolves to na@ntthe Provisional
Measures and Respondents’ position prevails imidets stage.

(a) In the first case, if the Provisional Measuaes revoked, the expiration
proceedings would go on with a high risk that thenttact may be finally

terminated by an administrative declaration unikdtg adopted by the State.
Moreover, Petroecuador would become entitled fatthvo demand that City

Oriente pay an amount of money not originally regdiunder the Contract
that doubles the total return earned in FY 2007.tHis case, if these

proceedings result in a final award granting tHeefsought by Claimant, the
decision would be impossible to perform, for then@act would have already
been terminated. Besides, the amounts claimed IspdRelents are so high
that there is a risk that the early payment of saitiounts may jeopardize the
company's economic feasibility.

(b) In the second case, where the Provisional Measare maintained and the
final award favors Respondents, Petroecuador wbelentitled to demand

The Arbitral Tribunal in theDccidental PetroleunCase seems to have based its decision

on the same grounds (notes@prd, § 93: “...the Tribunal notes that provisional maas may not
be awarded for the protection of the rights of q@aety where such provisional measures would
cause irreparable harm to the rights of the othetyp

22 Also, cf. 1 54supra.

% Table prepared by Mr. Esteban Polit, Administratifieancial Manager of City Oriente, presented at
the Hearing and updated §if 159et seq of the Reply to the Request.



78.

payment of the additional amounts owed under Law R@06-42, plus

applicable interest and the State would then béoaized to resume the
expiration proceedings stayed by order of this Um#d. The damage suffered
due to the delay in payment would be compensatedayynent of interest,

City Oriente's creditworthiness would remain unciiéel because its
investments, concessions, and assets located omd&tan territory would

continue to exist, thus guaranteeing enforcemertheffinal award, and the
expiration proceedings could advance regularly (amdid only have been
delayed.)

In this state of affairs, the Arbitral Tribunal'sls remedy is to ratify the

Provisional Measures previously ordered, for haweghed the interests at
stake, it is the opinion of this Tribunal that sudleasures prevent serious—
and even irreparable—damage to the petitioner atdbst of lesser and

reparable damage caused to Respondents.

(iii) Precedents Cited

79.

80.

81.

82.

83.

This decision having been made, the Tribunal mast nite certain awards
and decisions entered in other cases concerningasifacts, cited by
Respondents in their submission.

The first decision mentioned is Procedural Order Blassued in the ICSID
arbitration inTokios Tokelés v. Ukrairfé.This case was an investment case
where Claimant demanded compensation for a viglatb the Lithuania-
Ukraine BIT. Following a first request for provisial measures granted by the
tribunal, Claimant requested that the tribunal éssunew order staying a
criminal proceeding against an executive commerfdre the request for
arbitration, revoking the seizure of certain assatsd suspending an
investigation carried out by the District Attorneljhe tribunal rejected this
request, arguing that for a provisional measureetgranted under Article 47
of the Convention, it must be necessary and urgemd.it is only considered
necessary if “there is a threat or possibility wéparable harm to the rights
invoked.™ Upon analyzing the facts of the case, Trios Tokelésribunal
found that the second provisional measures requiésited to fulfill the above
requirements.

The decision is irrelevant for the purposes of #rlstration.

First, it appears to be an isolated decision, amather case has been cited
where an ICSID Arbitral Tribunal has embraced thienpretation of Article
47 of the Convention proposed in Procedural Order3\of theTokio Tokelés
case.

Second, theTokios TokelésIribunal itself had previously granted in OP.
Number £° a first request for provisional measures filed@gimant, and in

24|CSID Case No. ARB/02/18, Procedural Order No. @dadanuary 18, 2005.

% q 8, citing as precedent the Dissenting OpinionJiaiénez de Aréchaga in the cakegean Sea
Continental Sheléf the International Court of Justice of 1976.

26 Not cited by Respondents, dated July 1, 2003; kemwerocedural Order Number 1 and Procedural
Order Number 3 the President was replaced.



that Procedural Order No. 1, the tribunal madeaference whatsoever to any
hypothetical requirement of irreparable harm andeoed the stay of any
judicial procedure liable to affect the final awawd aggravate the existing
dispute.

84. Moreover, in theTokios Tokeléslecision, the Tribunal cited the ICJ decision
in the Aegean Sea Continental Shedfse, in 1976, of doubtful application to
this arbitration due to the factual and legal backgd of such case, the
deciding body and the date, very remote.

85. Regardless of the weight that may be given to tkeisibn adopted in
Procedural Order No. 3 in th&okios Tokelésase from a strictly legal
standpoint, it is still irrelevant for the purposasthis arbitration for reasons
that are purely factual; if the Provisional Measuege not maintained, the
damage sustained by Claimant could be irreparaoid,the performance of
the award would become illusory. Since the requéeiestablished in the
Tokios Tokelésase has been met in this case, there is no nedwefdribunal
to analyze whether there is such a legal requirémen

86. Respondents also cite decisions enteredOiccidental Petroleufi and
Plam&® ICSID cases in support of their argument that merenetary
damages do not constitute irreparable harm. Onaaathere is no need for
the Arbitral Tribunal to render an opinion on thefexisions, because both
cases present a material difference with the caskeruanalysis: these are
investment arbitrations, where the sole relief $wixy Claimants is damages.
The facts of this case are completely differentalbse what City Oriente
seeks through this arbitration is contractual pennce. The conclusions in
Occidental Petroleunand Plamaare completely immaterial for the purposes
of this decision.

87. All in all, the precedents cited by Respondentsndb affect the conclusions
reached by this Tribunal.

4. The Decision on Provisional Measures Rules Fulbn the Request for
Arbitration

88. The third and last argument raised by Respondemntbject to the Provisional
Measures is that a complaint cannot be settled prnogisional basis. Any
request for provisional measures seeking earlygmton and ratification of
the same rights constituting the merits of the casst necessarily be rejected.
In the opinion of Ecuador and Petroecuador, siheeRrovisional Measures
were ordered Claimant would be trying this casehwtie benefit of an
anticipated victory. The Measures would imply adws interference with the
exercise of the powers of a Sovereign State omaitisral resources, and would
cause Ecuador to sustain irreparable harm in vawlabf Article 47 of the
Convention, which forces the Arbitral Tribunal toeperve “the respective
rights of either party.”

27 Cf. Note 8,supra
%8 plama Consortium Limited c. BulgaritCSID Case No. ARB/03/24, Decision of Septemhe2(®5.



89.

90.

91.

92.

93.

94.

95.

With all due respect, the Arbitral Tribunal disaggewith the arguments
presented by Respondents.

First, the Tribunal would like to state once adaits respect for the sovereign
powers of the Republic of Ecuador and the righdigpose of its natural

resources pursuant to any laws deemed appropriatéhd branches of

government of Ecuador. The Provisional Measuresi@ointerfere with the

exercise of those powers. Conversely, their sdiecefs to order that natural
resources be exploited pursuant to a Contract és@dy Ecuador's Branches
of Government, considering it a valid and effectivel to regulate its natural
resources for as long as a decision is pendindnennipact of a new law. If

Respondents consider that City Oriente owes thertaineamounts, this

arbitration is the perfect forum to make such claim

Second, the Tribunal wishes to remind the partiest the Provisional
Measures do not entail a prejudgment on the meaitel do not at all
constitute an “anticipated victory” on the part ©faimant, as alleged by
Respondents.

Third, the Provisional Measures ordered by Tribut@lnot entail any ruling
on the Request for Arbitration. City Oriente, Ecomdand Petroecuador
entered into a Contract and performed it reguladyagreed by the parties.
Following the enactment of Law No. 2006-42, Petuaelor sought to collect
certain additional amounts not required under thgiral Contract. Faced
with these attempts, City Oriente decided to filis request for arbitration and
demand performance of the contract plus any apggicdamages. The sole
purpose of the Provisional Measures is to mairtaérstatus quo antevhile a
decision is pending on this proceeding and whigeThbunal determines who
is right under Ecuadorian Law, chosen by mutuaéeaigrent of the parties as
applicable laws.

The Provisional Measures in no way grant the demémd Contract

performance which constitutes the claim of Cityedte in this arbitration. In
fact, the granting of such demand would translate an award ordering that
the Contract must continue to be performed purst@ants original terms

notwithstanding the enactment of Law No. 2006-4Ze TProvisional

Measures lack that scope; they are not based oanthgsis of the impact of
Law No. 2006-42 on the duties of the parties; thegrely establish that,
provisionally, pending a decision on this procegdi@laimants must refrain
from aggravating the dispute or unilaterally modfify the status quo ante,
which—it must be reiterated—is the one resultingnfr the terms and
conditions freely established by the parties.

Finally, for the reasons explained in the chapteva, the Arbitral Tribunal
considers that the maintenance of the Provisionahddres does not cause
irreparable harm to Respondents, while their retioeanay cause such harm
to City Oriente.

In light of the foregoing, the Tribunal thus resedvto reject Respondents’

29 As previously established in 43 of the Decisiated November 19, 2007.



Request that the Provisional Measures be revoketdese grounds.

96. To sum up having analyzed the different arguments presemyddespondents
in support of their request for revocation of thewsional Measures, the
Arbitral Tribunal has come to the conclusion trebétoday, and based on the
legal and factual arguments presented by the patie request previously
mentioned must be rejected. The decisions on Romak Measures do not
constituteres judicata so that the Provisional Measures ratified henetay

be amended, expanded or revoked at the requeghef party at a later stage
of the proceedings.

lll. Regime of Fees and Expenses of the Members thfe Tribunal

97. Through the communication dated February 21, 2@08,Arbitral Tribunal
asked the parties to make simultaneous submissamrgaining their
argumentation related to the fees and expensekleoftbitral Tribunal by
March 3, 2008, and both parties complied with scjuest.

98. The regime of fees and expenses of the Tribunadgalated in Clause 20.3.7
of the Contract, which provides as follows:

“The expenses incurred in this arbitration shalldoene by the
Party ordered to pay by the arbitration commissioits decision;
the foregoing notwithstanding, each Party shall freyfees of the
arbitrator designated by it or by the one appoirateids direction,
regardless of the outcome of the arbitration. Thesfof the
chairman of the arbitration commission shall beid#id equally
between the parties and paid by them. Any antieghatxpenses
required to be incurred during the arbitration exdings shall be

paid on a provisional basis by the Party that retpee the
arbitration.”°

99. Regulation 14(3)(d) of ICSID Administrative and &ntial Regulations, in

turn, sets forth the following rule concerning Holvance payments the parties
are required to make during the proceedings:

“(3) In order to enable the Centre to make the paym provided
for in paragraph (2), as well as to incur otheedirexpenses in

connection with a proceeding (other than expensegred by
Regulation 15):

(d) in connection with every conciliation proceeaglinand in
connection with every arbitration proceeding unlesslifferent
division is provided for in the Arbitration Rules © decided by
the parties or the Tribunal, each party shall pag balf of each
advance or supplemental charge, without prejudiceghe final
decision on the payment of the cost of an arbitrairoceeding to

be made by the Tribunal pursuant to Article 61() the
Convention.

30 cf. Contract, Clause 20.3.7.



100. Claimant suggests a narrow interpretation of Cla238.7 of the Contract.
This clause refers to any “anticipated expensesimed| to be incurred during
the arbitration” and provides that such expensedl dfe borne fully by
claimant. In the opinion of City Oriente, this typeexpenses regulated in the
arbitration clause would only include the expeneffectively incurred in
connection with the procedures, but would not ideluhe fees paid to the
ICSID or the expenses incurred by the arbitratedsich expenses must be
borne equally by both parties.

101. Claimant then argues that Regulations 14(3)(a)axc) (d) of the Regulations
make a distinction between two different types xgpenses: initial expenses,
which are required by the Secretary-General atctnmencement of the
proceeding, and supplementary anticipated expensegjired when the
former have been exhausted. In Claimant’s opintloa,“anticipated expenses
incurred during the arbitration” referenced in Gaw0.3.7 of the Contract
would only cover the former. These should be cbatad in full by Claimant,
while supplementary expenses should be borne mirsiea the general
principle established in Regulation 14(3)(d), tisatqually by both parties.

102.In turn, Respondents do not agree with City Oriemtethe scope of the
meaning of the phrase “advance expenses incurredgdthe arbitration”
established in Clause 20.3.7 of the Contract. IspBedents’ opinion, these
expenses would cover all the expenses resulting the procedure, without
limitation (expenses and fees of the Arbitral Tnbly ICSID fees, expert fees
and witnesses, hearing expenses) and without atiynction on whether they
are initial or supplementary. All of these expensasst be paid fully by
Claimant.

103. Respondents further argue that they have alreadle rma advance payment in
the amount of USD 100,000. They request that themiueat be allocated to the
fees and expenses of arbitrator Mr. J. Christoplhemas, Q.C., appointed by
Respondents, and to 50% of the fees of the Chairlmadrihat it not be applied
to support any other expenses. This allocation evdaél appropriate because
Clause 20.3.7 of the Contract sets forth that gazatty shall be liable for
payment of the fees and expenses of the arbitegipointed by such party, as
well as for 50% of the fees of the Chairman of Thiunal.

104.The Arbitral Tribunal considers that any analysiqisin start with an
examination of the Centre's Administrative and Roial Regulations adopted
by the parties under the arbitration clause induidethe Contract. Regulation
14(3)(d) provides that, as a general rule, bothialniand supplementary
expenses must be borne equally by both parties. eMery the rule also
authorizes the parties to modify the expense bigion scheme, and this is
precisely what happened in this case. Under ClaQs27. of the Contract, the
parties agreed that “any anticipated expenses neji0 be incurred during
the arbitration proceedings shall be paid on aiprowval basis by the Party
that requested the arbitration.” It is thus clelaattthe parties intended to
exclude the solution established by Regulation Xdj3of the ICSID
Regulations and replace it with the new rule sethfin Clause 20.3.7 of the
Contract.



105. There is absolutely no reason warranting such sowainterpretation of the
contract clause, limiting its scope of applicatiofhe parties agreed to
establish a regime to fund advance expenses ditférem the one provided
by the Regulations. Given such intention, themngoisndication that the parties
intended that that special regime would apply otdy certain advance
expenses to the exclusion of others. Pursuant tbtiocBel603 of the Civil
Code, “if the intent of the parties to the contractsufficiently clear, such
intention shall prevail over the literal wording."Thus, the reference to
“anticipated expenses” contained in Clause 20.3.the Contract must be
understood to include all the expenses covered éyuRtion 14(3) of the
Administrative and Financial Regulations, regarslles whether they are
labeled as anticipated expenses, supplementary gragmor additional
advance payments.

106. That having been said, the Tribunal concludes thatsuant to the express
agreement between the parties, Claimant shall jagntcipated expenses,
whether initial or supplementary, required durihg arbitration proceeding.

107. This decision shall only apply to anticipated exgen The final allocation of
arbitration costs and expenses shall be orderéaeirfinal award, pursuant to
the provisions set out in Clause 20.3.7 of the @ant the Convention, the
Arbitration Rules and the Regulations. At that tiriee Arbitral Tribunal shall
also decide the allocation of advance paymentadyrenade by Respondents.
In the meantime, these payments shall be allocated,required by
Respondent¥! to the payment of fees and expenses of the axitagpointed
by Respondents and 50% of the fees of the Chairman.

IV. Place of the Proceedings

108. Like it did in connection with the regime applicabio fees and expenses,
through communication dated February 21, 2008Attéral Tribunal invited
the parties to file simultaneous submissions imeation with the place of the
arbitration proceedings by March 3, 2008, and bptrties filed their
submissions within the stated term.

109. The place of the proceedings is governed both lay<& 20.3.3 of the Contract
and by Regulation 26 of the Administrative and Ririal Regulations, by
Rule 13(3) of the Arbitration Rules and by Artié8(b) of the Convention.

Clause 20.3.3 of the Contracts provides as follows:

“The arbitrage will be installed and performed e tcity of Quito
notwithstanding the arbitration committee’s right tmove
wherever is necessary to perform its duties.”

In turn, Regulation 26 provides as follows:
“Place of Proceedings
(1) The Secretary-General shall make arrangementté holding

of conciliation and arbitration proceedings at sleat of the Centre
or shall, at the request of the parties and asigedvin Article 63

31 Submission dated March 3, 2008, at 2.



of the Convention, make or supervise arrangemémceedings
are held elsewhere.

(2) The Secretary-General shall assist a Commissidimibunal, at
its request, in visiting any place connected witldigpute or in
conducting inquiries there.”

In turn, Rule 13(3) of the Arbitration Rules progglas follows:

“Sessions of the Tribunal

(3) The Tribunal shall meet at the seat of the feent at such
other place as may have been agreed by the partescordance
with Article 63 of the Convention. If the partiegrae that the
proceeding shall be held at a place other thanCietre or an
institution with which the Centre has made the Bsagy
arrangements, they shall consult with the SecreBayeral and
request the approval of the Tribunal. Failing sagproval, the
Tribunal shall meet at the seat of the Centre.”

Finally, Article 63 of the Convention provides adidws:

“Conciliation and arbitration proceedings may bddhef the

parties so agree, (a) at the seat of the Perma@entt of

Arbitration or of any other appropriate institutjomhether private
or public, with which the Centre may make arrangamdor that
purpose; or (b) at any other place approved byCiiamission or
Tribunal after consultation with the Secretary-Gahgé

110.Claimant alleges that under Clause 20.3.3 of thentit@ot, the parties

established Quito exclusively as “the place of @refice for the proceeding to
take place”, leaving it at the discretion of thebiwal Tribunal to decide on

the final place for the proceedings. In this liné reasoning, Claimant

considers that this is the reason for the inclusibnthe wording stating

“notwithstanding the arbitration committee’s righd move wherever is

necessary to perform its duties.”

111. Claimant does not object to the designation of Quas place of the

112.

proceedings; it points out, however, that Quito ek the minimum safety
conditions to protect the attendants to a heaand,that the regular course of
the proceedings may be affected by potential sacidlmedia pressure due to
the strong political essence of the arbitration.

In turn, Respondents believe that, since the Contantains a clause that
expressly establishes that the proceeding is thebe in Quito, this implies
that the parties have exercised the right confelnedRegulation 26 of the
Regulations, Rule 13 of the Arbitration Rules andtidde 63 of the
Convention. Respondents further argue that themoiobstacle preventing
the parties from establishing the territory of Respondent State as place of
the proceeding in exercise of such power, and Eiefessor Shreuer in
support of such argument: “But there are also eaus contracts providing
that ICSID arbitration proceedings are to be helthe host state. This was the
case in Mobil Oil v. New Zealand. In that case tigority of the Tribunal’s



sessions were held in Auckland, New Zealaifd.”

113.In line of the foregoing, Respondents request that/l Tribunal to consult
with the Secretary-General of the ICSID regardinge tpossibility of
designating Quito as place of the proceedings,yamtsto Article 63 of the
Convention, to guarantee the application in Quitthe immunity regime all
ICSID arbitrations are subject to, which requestd halready been
communicated by Respondents to the Arbitral Tribimavriting on February
19, 2008. They further argue that there should denoblem hindering the
designation of Quito as place of the proceedingsces similar ICSID
arbitrations have previously been carried out witht in Ecuaddt.

114.1n light of the arguments presented by the parties,Arbitral Tribunal now
considers that its decision on this procedural etspals for a definition of the
scope of Clause 20.3.3 and a clarification of IC§HDeral rules.

115.ICSID rules establish that the place of the arbdraproceedings must be
determined pursuant to the following order:

- Preferably, the place of the arbitration proceeslisiall be the seat of the
Centre (Article 62 of the Convention);

- Without prejudice to this general principle, thetgs have the right to
agree that the proceeding be held in a differeatgyl which may be the
seat of the Permanent Court of Arbitration or o¥ ather appropriate
institution, whether private or public, with whidghe Centre may make
arrangements for that purpo¥gArticle 63(a) of the Convention); and

- Additionally, the parties may establish any othlecp for the proceedings,
provided that such decision must be subject taafigroval of the Arbitral
Tribunal after consultation of the Secretary-Gehéhaticle 63(b) of the
Convention).

116. The Arbitral Tribunal understands that when thetiparexercised the right
conferred upon them by ICSID regulations and estaédl, in the contract,
that “The arbitrage will be installed and performedhe city of Quito,” they
intended to establish that Quito was to be theeptEcthe proceedings, in the
terms of ICSID regulations. This fulfills the regement established in Article
63 of the Convention, first paragraph, which reesiithe agreement of the
parties to choose a place for the proceeding dtteer the seat of the Centre
(“if the parties so agree”). There is no obstackvpnting that such consent be
given in advance, in a contract clad3e.

117.The second requirement established in Article 6&hef Convention is yet to
be fulfilled. Given that there is no ICSID office Quito and that the Centre
has not entered into any agreement with any puldliprivate Ecuadorian

32 Cf. Respondents’ Letter dated February 19, 2008e [2a

3 For example, they cit®epsol YPF Ecuador S.A. v. Empresa Estatal Petsoties Ecuador(ICSID
Case No. ARB/01/10) among others, Cf. Respondéetsér dated March 3, 2008.

34 The Centre has agreements of this kind with Cait@la Lumpur, Melbourne, Singapore and Sidney;,
but not with Quito.

% n the same regard, see Schreoer,cit note 4, at 1252.



institution, it is not possible to apply paragrafd) in this case. Under

paragraph (b) the proceeding may be performed yno#imer place, provided

two conditions are fulfilled: (i) a consultationtwithe Secretary-General; and
(ii) approval by the Arbitral Tribunal.

118. The consultation to the Secretary-General and ppeozal of the Tribunal are
required on a case-by-case basis, every time anigearust be held and
attended by the parties, because it is possibletier same arbitration
proceeding to develop in different placé#t present, the procedural calendar
iIs incomplete: the parties have only agreed onetkehange of Memorial,
Counter-Memorial, Reply and Rejoinder—which procesgl only be
completed on November 11, 2008. There is no spagmifivision regarding the
celebration and agenda of the next hearing.

119. The Arbitration Tribunal thus requests both parteestate, in their Reply and
Rejoinder, respectively (i) whether they deem itessary to hold a hearing; (ii) if
they so deem it, to propose the general structurddvelopment and list the people
that must be called to such hearing; (iii) to stheplace where the hearing is to be
held, in their opinion.

120. If Claimant, in the Reply, or Respondents, in tlegoihder, should request that
the hearing be held in Quito, the Arbitration Tmiali would proceed forthwith to
consult the Secretary-General to make a decisiosupnt to Rule 13(3) of the
Arbitration Rules.

For the Tribunal

[Signature]
Dr. Juan Fernandez-Armesto

Chairman of the Tribunal

3 Cf. Schreuerop. cit note 4, at 1247.



