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~ 2. 

' .I 

·J 

The arbitrators .,.,ere appointed as follows: 

Mr. Georg Ahrens 
Saar Papier's letter of March 5, 1992 

Dr. babil. Tadeusz Szurski 
Nominated by Ministcy of Foreign Economic Cooperation on April 
30, 1992, notified by Polish Embassy in Germany's letter of May 

29, 1992. 

Dr. PierreA Karrer 

3. 

President of the Arbitration Institute of the Stockholm Chamber of 
Commerce's letter of December 9, 1993 

Tl!e seat of the arbitration is Zurich by agreement of the parties. (Chairman's letter 
of January 10, 1994, Saar Papier's answer of January 14, I 994, and Poland's answer 

ofFebruary21, 1994). 

4. 
The Uncitral Arbitration Rules apply by agreement of the parties (see the 
correspondence just mentioned). 

5. 
English is the language of arbitration (see the correspondence just mentioned). 

6. 
Saar Papicr alleges that, on March l., 1988, it made contracts with Paged Zentrala 

Handlu Zagranicznego, Kosm:ynskie Zaklady Papiemicze, HV Jensen Aktieselskab, 
the paper mill Krapkowice, the Hikrap company, and Assort Scandinavia NS, and 

then formed a subsidiary, SP~ and imported increasing quantities of waste-paper into 

Poland, but after July 7, 1991, the shipments were held up at the border, pursuant to 

an amendment of the Statute of April 27, 1989, in force since July 1, 1989, but Polish 

enterprises were permitted to import waste paper at a time when Saar Papier was 
prohibit.ed from the importation of waste paper_ Saar Papier further points out that 

Saar Papiet had expressly applied for an authorization for the importation of waste 

paper, which had been granted by the President of the Agency for Foreign 
£nvesonents on May 4, 1990. 

17.08.94 ll; l7/5lo•21SI/Ie 
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") Saar Papier claims that the prohibition on importation of the raw material waste 

paper constitutes an act violating the Gennan-Polish-Investtnent Protection Treaty of 
November 10, 1989. 

7. 
Saar Papier's prayers for relief are as follows: 

I. 
To declare .that Poland is liable to compensate all damages 
sustained by Saar Papier resulting from the proh.ibition on 
importation of the secondary raw material waste paper since 
July 7, 1991. 

2. 
To render an award in favor af Saar Papier that Poland is 
required to pay to Saar Papier reasonable damages taking into 
consideration, as to the amount, lost profits of Deutsche Mark 
17'434'732.94 plus 12 per cent interest since March 5, 1992. 

3. 
To impose the costs of the aibitration proceeding to Poland. 

On May 20. 1994, Saar Papier reduced its claim to OM 2.3 Mio. plus 
12 percent interest since March 5, 1992. 

8. 
On May 13, 1994, Poland entered a plea of lack of jurisdiction. 

9. 
On March 17, 1994, the Arbitral Tnl>unal issued a Constitution Order. 

10. 

Submissions limited to the question of jurisdiction of the Arbitral Tribunal '?>'ere 
presented as follows: 

Poland: May 13, 1994 
Saar Papier: May 20, 1994. 

17,08. 94 ll!241stosl7S21le 



11. 
Thereupon Poland was set by order 2 of JW\e 8, 1994, an extendable deadline- until 
JW\e 17, 1994, to substantiate irs plea oflack of jurisdiction. Submissions were as 
presented as follows; 

12. 

Poland: June 17, 1994 

Saar Papier: July 27, 1994. 

On July 29, 1994, Poland received a last opportunity to substantiate its plea and to 
respond. Saar Papier protested against this on August 8, 1994. Submissions were 

presented as foUows: 
Poland: August 11, 1994. 

13. 
Thls is an inrernationai arbitration having its seat in Switzerland. Switzerland's 
Private International Statute applies (Art. 176). The Arbitral Tribunal decide on its 

own jurisdiction (Art. 186) and does this, by agreementof the parties, by an interim 
award {An. 186 subsection 3), 

14. 

6 

Poland does n.ot conrest the existence and validit' of the arbitration agreement as 
such (An. 178), but it claims that the present dispute does not fall within in the scope 

of the arbitration agreement 

15 . 

1n order to decide whether the Arbitral Tribunal has Jurisdiction it should nor enter 

into the merits of the case itself(for instance the circumstances in the fact of the 
prohibition ofimponation of secondary raw material waste paper since July 7, 1991). 

Rather. it must, on the basis of claimants allegations of fact (whether contested or 

not), assessed in the light most favorable to claimant, decide whether prima facie 

claimant has made allegations which constitute the beginning of a case that the Polish 

measures were measures having effect equivalent to nationalization or expropriation. 

16. 

Poland's plea of lack of jurisdiction was articulared in two points which shall be 
taken up one by one. 
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17. 
A first claim made by Poland is that a prohibition of importation can per se not be a 

"Massnahme, die in ihren Auswirkrmgen einer Enteignung oderVerstaatlichung 
gleichkommt" in the sense of article 4 subsection 2 of the Treaty. 

7 

The Arbitral Tribunal cannot read thjs from the Treaty. The Treaty itself does not 
give any indication what "equivalent measures" rrught be. To be sure, one will first 
think of cases of "materielle Enteignung" which are limitations on the use of assets 

such as a prohibition to build, or a prohibition of an environmental protection nature 
on the use of the assets, or a restriction of of access to the asset which subsrantial/y 

dimm1shes lis value for rhe investor. The Arbitral Tribunal cannot exclude that the 
prohibition of importation of the raw material te be processed in a factory (a com
bination of a restriction of an environmental nature and a restriction of access) could 

be an "equivalent measure" "also affecting the investment" in the sense of Protocol to 
article 4. Article 7 Protocol wlUch expressly mentions transportation of goods in 
connection with an investment lends support to such a reading. 

Moreover. Saar Papier's allegation is that Poland applies its prohibition of impor
tation in a discriminatory manner against Saar Papier but not against its Polish com
petitors (owned by Poland), a point not addressed by Poland at aiL A !liscrimatory 
application of law would diminish the value of an investment for an investor even 
more directly since it would affect the investor's capacity to compete. It would 
clearly run counter to Art. 4 Treaty. 

18. 

The second defense invoked by Poland is that the Treaty cannot be invoked where 

the host country provides adequate conditions for a just settlement of disputes within 

its own territory. 

This is not supported by the wording of the Treaty either. Such a procedure is indeed 
required by Art. 4, but Art. II does nol apply only in its absence. The Arbitral 

T noun a! considers that it need not ahady decide for purposes of its own jurisdiction 
whether the conllitions for a just settlement of llisputes within Poland are adequate or 

wherher Saar Papier made adequate use of them. Saar Papier's allegation is that it 

was wronged by the way Poland's administrative and judicial process worked. The 

Arbitral Tribunal need not distinguish between the various branches of the govern

ment wilhin Poland. The Treaty was set up to resolve disputes between investors and 
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the host country as a whole. Whether the investor was wronged by the host countty 

is the very question that the Arbitral Tribunal will have to decide. 

19. 
Accordingly, tbe Arbitral Tnounal finds that it bas jurisdiction. 

20. 

The costs for this decision will be assessed separately and are imposed on Poland. 

They were separately provisioned by Saar Papier. Accordingly, Saar Papier must be 

granted a right of rec;:ourse. 

21. 
The costs must follow the event also as far as party representation cosrs are 

concerned. 

• 
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'3 - Based on the foregoing. the Arbitral Tribunal issues the following 

Interim Award: 
L 

The Arbitral Tnounal has jurisdiction. 

2 . 
The Arbitration costs for the jurisdiction question ~e SFr. 15'000.-. They must be 

borne by Poland. They were advanced by Saar Papier. Accordingly, Poland must 
reimbw-se Saar Papier SFr. 15'000.-. payable into the account designated by Saar 

Papier's lawyer. 

3. 
' Poland shall pay Saar P.apier SFR. 2'000.-- towards its representation costs, payable 

as above. 

4. 
Notification i:n writing against red postal return receipt 

. . 
% 

Pierre A- Karrer 
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