


The Loewen Group’s claim ? turns on the allegation that the trial of the case of O 'Keefe
v. Loewen in a Mississippi state court (the Circuit Court for the First Judicial District
of Hinds County, Mississippi) involved a denial of justice by the United States to a
foreign investor. Ihave analysed this claim and briefty reviewed the material facts in
Part II of this Opinion. In my opinion, the LoeWen claim is not well-founded as a
matter of international law for a number of reasons. I have set out the factors which

lead me to this conclusion as follows:-

(1)  ininternational law, the decision of a trial court does not amount to a
denial of justice where recourse is available to a higher court which can
correct any deficiency in the administration of justice by the lower court
(Part III of this Opinion);

(2)  the provisions of NAFTA Article 1121 do not alter this conclusion or
dispense with the need for Loewen to challenge the decision by way of -
appeal in Mississippi or by other judicial proceedings in the courts of
the United States (Part IV of this Opinion);

(3)  a challenge to the decision in the Mississippi Supreme Court or by
proceedings in the United States federal courts cannot be dismissed as

“obviously futile” or “manifestly ineffective” (Part V of this Opinion);

(4)  inany event, the proceedings in the Hinds County Circuit Court did not
involve a denial of justice within the meaning of intemational taw (Part
VI of this Opinion);

? I have referred to the Loewen Group Inc. and Raymond Loewen throughout this Gpinion as

“Loewen”.
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II

(5)  the award of punitive damages by a national court is not in itself a

violation of international law (Part VII of this Opinion);

(6)  the award of punitive damages in the present case did not violate

international law (Part VIII of this Opinion).

1 do not claim any expertise in the law of the United States or the law of Mississippi.
In so far as I have referred to those laws in this Opinion, it is purely in the context of
applying what 1 consider to be the relevant tests in international law. 1 am not
attempting to offer my own opinion on the questions of United States and Mississippi

law as such.
The Claim and its Factual Background

The present claim arises out of proceedings in the Mississippi courts instituted by
Jeremiah O’Keefe and others (collectively referred to as “O’Keefe™) against Loewen
for breach of contract, various tort claims connected with breach of contract,
oppression, fraud, unfair competition and breach of the anti-monopoly laws of the State
of Mississippi.* I have not attempted to set out the details of the various heads of claim
here, not least because they are comprehensively discussed in the pleadings in the

current arbitration.’

‘4 See the Second Amended Complaint in O ‘Keefe v. Loewen, dated 16 May 1994; Loewen Group
Memarial Appcndlx 4.

See, in particular, Loewen Group Memorial, pp. 8-13; Memorial of the USA on Matiers of
Competence and Jurisdiction, pp. 17-24,



Nevertheless, I note that the claims were not confined to breach of the contracts and
settlement agreement between O’Keefe and Loewen but included substantial claims in
respect of fraud (both on O’Keefe and consumers of funeral services in Mississippi),
intentional torts arising out of contracts and antitrust or anti-competitive practices based
upon allegations that Loewen had abused a powerful position within the markets for

burial and funeral services in Mississippi. This fact is significant for two reasons.

First, the coxhpetition claims raise issues of considerable importance, going beyond the
specific contractual transactions between O’Keefe and Loewen, in a jurisdiction where
there are very severe penalties for anti-competitive behavioﬁr and fraudulent trading
practices. It must have been apparent to all concerned in the litigation that if O’Keefe
succeeded in making good its claims in this respect, the consequences for Loewen

would be serious.

Secondly, the size and economic strength of Loewen and of O’Keefe were matters of
relevance to the fraud and anti-competitive practice claims in that O’Keefe was alleging
that Loewen had acquired a dominant position in the relevant markets and had abused
that dominant position in order to harm O’Keefe and raise prices to the consumer.
O’Keefe also alleged that Loewen had used its superior bargaining strength to dupe

O’Keefe into entering into, and trusting in the completion of, an agreement which

Loewen had no intention of carrying out. The fact that counsel for O'Keefe made -

reference to the wealth and economic power of the Loewen businesses is reasonably
attributable to these factors.

I therefore disagree with Sir Robert Jennings® characterization of the claims in the
Mississippi proceedings as “a relatively straight-forward, small-scale contract matter
involving total sums of a few million dollars at the most.” ® This characterization

disregards the competition and fraud claims in the case which involved allegations that

First Opinion, para, 8.
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went beyond the contractual relationship between O’Keefe and Loewen and which
entailed claims for punitive damages. The difference between us is important, because
Sir Robert’s analysis of what the Mississippi claims were about leads him to conclude,
inter alia, that “the sums of damages awarded ... are so ludicrously disproportionate to
the actual modest value of the invested interests involved as to speak for themselves in
terms of an extreme example of denial of justice.” 7 With respect, I consider that this
conclusion is based upon a false premise. The claims asserted in the Mississippi
proceedings were never confined to the contracts between O’Keefe and Loewen or the
specific investments made by Loewen in the Wright and Ferguson and Reimann

businesses but included far broader allegations of misconduct.

I am, however, in complete agreement with Sir Robert Jennings that Loewen’s claim
in the present arbitral proceedings tumms on whether or not there has been a denial of
justice entailing a violation of international law by the United States of America, That
is the essence of Loewen’s claims under Article 1102 and Article 1105 of NAFTA,
since Loewen alleges that the proceedings before, and the decision of, the Mississippi
court were discriminatory on ground of nationality (contrary to Article 1102) and fell
below the international minimum standard (Article 1105). While Article 1102 extends
beyond denial of justice, in the circumstances of the present case, where Loewen’s
claims arise out of a decision of a Mississippi court, its claims under both Article 1102
and 1105 assert — and depend upon Loewen establishing — that there was a denial of
justice. Although the Loewen claim also alleges an expropriation in violation of Article
1110, an award of damages, including an award of punitive damages, can amount to an
expropriation only if the court proceedings are so flawed as to amount to a denial of
justice. As Sir Robert says, in the present case the expropriation claim “is another

aspect of the denial of justice™.?

First Opinion, para, 38,
First Opinion, para, 31.
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I think it is also common gréund between Sir Robert and myself that the proceedings

_in the Mississippi court are capable of amounting to a violation of NAFTA only to the

extent that they are imputable to the United States. The actions of O’Keefe and its
counsel are, of course, the acts of a private party and are in no way imputable to the
United States. They are relevant to the present proceedings only in so far as it is said
‘that they influenced the jury to return an improper verdict. Whether or not O’Keefe or
its representatives manifested prejudice against Canadians in general, or the Loewen

Group and its shareholders in particular, is otherwise of no legal significance at all.

This distinction is not always made clear in Loewen’s pleadings. For example, Loewen

refers to an advertising campaign by O’Keefe which it describes as “xenophobic™ and
as linking Loewen’s activities to the Japanese attack on Pear] harbour.” Irrespective of
whether the advertisements in question bear the meaning attributed to them by Loewen,
they have no bearing on the present proceedings. The advertising campaign is not
attributable to the United States and it is difficult to see how complaint can be made of
any effect which it might have had on the jury given that it was Loewen, not O'Keefe,

who introduced this material in evidence and drew it to the attention of the jury.'®

The question I have therefore considered in this Opinion is whether, either by the way
in which the court conducted the proceedings or by the verdict and award of damages
returned, the Mississippi proceedings constituted a denial of justice under international

law.

In approaching this question, it is important to bear in mind that international tribunals
are understandably cautious in concluding that the judicial system of a State has fallen
so far short of international standards that it has perpetrated a denial of justice. Only if

there is clear evidence of discrimination against a foreign litigant or an outrageous

]

o Loewen Group Memorial, paras. 18-20,

See, e.g., Transcript, pp. 96-99, 104-5.

GREENN $ 20 O IEAN 00 oGl 0 VR




e

failure of the judicial system is there a denial of justice in international law. The point

is very clearly put by O’Connell, who states that -

When one comes to examine failure of the courts themselves “palpable
deviations” from the accepted standards of judicial practice are not so readily
ascertained. For one thing, there is a presumption in favour of the judicial
process. For another, defects in procedure may be of significance only
internally, and not work an international injustice, For a third, wide discretion
must be allowed a court in the reception and rejection of evidence, in
adjournment, and in admission of documents, and it cannot be said that
deviations even from the municipal law rules of evidence are deviations from
an international standard. The first thing that must be ascertained is whether as

- aresult of court manoeuvrings substantial injustice has been done the claimant;
the second is whether these manoeuvrings really amount to obstruction of the
Jjudicial process, and are extrinsic to the merits of his claim. Bad faith and not
judicial error seems to be the heart of the matter, and bad faith may be indicated
by an unreasonable departure from the rules of evidence and procedure.
(International Law (2" ed., 1970), p. 948)

(See also the authorities cited by O’Connell, in particular, Chattin v. United Mexican
States, 4 UNRIAA 282 (1927) and Garcia and Garza v. USA,.4 UNRIAA 119 (1926),
Brierly and Waldock, The Law of Nations (6 edition, 1963), p. 287 and Article 9 of
the Harvard Research (1929) 23 AJIL Supp. P. 173.) The remarks of the Arbitration
Tribunal in the NAFTA case of SD Myers v. Canada that “a Chapter 11 tribunal does
not have an open-ended mandate to second-guess government decision-making” (para.
261) and its reference to “the high measure of deference that international law generally
extends to the right of domestic authorities to regulate matters within their own borders”
(para. 262) are particularly apposite where a case is based on an allegation of denial of

justice by a municipal court.



111 In International Law, the Decision of a Trial Court does not amount to a Denial of
Justice where Recourse is available to a Higher Court which can correct any Deficiency
in the Administration of Justice by the Lower Court

15. It is first necessary to consider whether the decision of a trial court is capable of
constituting a denial of justice in international law if recourse is available to a higher
court (whether by way of appeal or otherwise) which has jurisdiction to correct any
deficiency in the administration of justice by the trial court. This is not a matter of the
application of the local remedies rule. That rule concerns when (and whether) a claim
may be brought on the international plane for conduct which violates international law.
The issue in the present case is whether a decision of a trial court which is subject to

appeal is capable of constituting a violation of international law in the first place.

16.  Nevertheless, consideration of this question, both in arbitral jurisprudence and in the
literature, has tended to be bound up with consideration of the local remedies rule and
the imputability of acts to the State with confusing results. Properly analysed, where
a national of one State invokes international law (or where the State of his nationality
claims on his behalf) against another State, there are three separate issues to be

considered:-
(a)  whether there is an act which is imputable to the respondent State;
(b) whether that act is contrary to international law; and

(c) . whether the respondent State can be held responsible for that act in

international proceedings until local remedies have been exhausted.




17.

18.

19.

Since the normal rule is that an alien must exhaust all available domestic remedies
before his case can be taken up on the intemational plane, consideration of whether
there is a remedy in the courts of the respondent State is usually necessary whatever
was the original cause of harm to the alien. As a general rule, that is the case
irrespective of whether the original cause of the harm is (1) an act which is plainly
imputable to the State and contrary to international law — for example a discriminatory
and uncompensated expropriation, either by legislative decree or executive action — or
(2) the act of a private party which is not imputable to the State.

The significance of recourse to the courts of the respondent State, however, is different
in these two cases. In the first case, it is the expropriation which is the violation of
international law, The function of recourse to the local courts here is properly regarded
as procedural; it gives the respondent State the opportunity to rectify the original wrong
in its own courts before calling it to account at the international level. ' In the second
case, the original cause of harm is not imputable to the respondent State and cannot,
therefore, constitute a cause of action against that State in international law. If there is
to be a cause of action at all it can only be denial of justice, arising either because the
respondent State denies the alien access to the courts or because those courts behave in
a way which is discriminatory or manifestly contrary to international standards of
behaviour. In this case it is only the action of the courts (or of those organs of the State

who deny access to the courts) which is imputable to the respondent State.

The second case is not really an instance of the application of the local remedies rule

atall. Unlike the first case, where the question is whether the respondent State’s courts

n Although some governments and commentators have sought 1o argue that it is the failure to

provide a remedy, rather than the expropriation, which is the international wrong, this approach makes
denial of justice the only cause of action in international law in cases of mistreatment of aliens. That is
not the practice of most States and has not been the approach taken in the majority of judicial and arbitral
decisions.
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have provided a remedy for that State’s wrongful act, in the second case it is the

behaviour of those courts which is itself said to constitute the wrongful act.

This distinction is clearly established and I believe that it is not in dispute between the
parties in the present proceedings. Nevertheless, discussion of it in the literature and
the case law has ofien been confused and the second categor;y of case has frequently
been discussed as though it were an application of the local remedies rule, sometimes
with the qualification that the local remedies rule is described in such a case as being

“substantive”, whereas in the first category of cases it is regarded as procedural. Unless

. there has been a waiver of the local remedies rule, this confusion matters little, since the

practical effect of the local remedies rule and the principle at issue in the second -

category of case is the same. Nevertheless, there is an important difference of principle
between the two and once there is an agreement waiving the local remedies rule the
distinction becomes critical. A waiver of the local remedies rule will affect the first case
but not the second. In the second case, until the alien attempts to secure redress in a
local court, there is nothing which could form the substance of an international claim,

because there is nothiﬁg which is imputable to the respondent State.

Once, however, a court of the respondent State has taken a decision, then there is an act
imputable to that State. In so far as Borchard (Diplomatic Protection of Citizens
Abroad (1915), p. 198) bases his views on the principle that acts of the lower courts are
not imputable to the State, I believe that he is wrong and that his views have not been
followed. Nevertheless, it is still necessary to ask whether the act imputable to the State
constitutes a violation of international law. It is well established that a mistake on the
part of a court or an irregularity in procedure is not in itself sufficient to amount to a

violation of international law; there must be a denial of justice.

The term denial of justice has been given different meanings by different commentators.

“Justice”, however, refers to more than just the decision of an individual court. It is

10
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clear, for example, that the term denial of justice embraces a denial of access to the
courts. There can also be a denial of justice because of a systematic bias or other failing
on the part of the courts which would make recourse to those courts for the alien
pointless or ineffective, even though there may be no decision of a court in the

particular case.

While allegations of a denial of justice may turn upon decisions of the courts, what
constitutes a denial of justice is a failure of the syszem of justice within a State. To put
it another way, the obligation which the State owes the foreign national in this context
(whether under general international law or under the specific provisions of NAFTA)
is to provide a system of justice which affords fair, equitable and non-discriminatory
treatment. So léng as the system itself provides a sufficient guarantee of such treatment,
the State will not be in violation of its internationa! obligation merely because a trial
court gives a defective decision which can be corrected on appeal. While legal systems
strive for perfection at all levels, they also recognize that such a result is unlikely to be
attainable., It is precisely for that reason that legal systems today make extensive
provision for appeal and that many also contain other provisions for challenging
decisions of the lower courts on grounds which violate constitutional safeguards which
are frequently very similar to the standards of international law. The duty of a State
towards foreign nationals is to provide a system of justice which ensures fairness and
compliance with other standards of international law in all cases. That system includes

the appellate and review procedures for which it provides.

It follows that the responsibility of the State for a denial of justice arises only if the
system as a whole produces a denial of justice. Where there is 28 manifestly defective
judgment by a lower court, this will not amount to a denial of justice — and thus will not
constitute a violation of international law by the State — if there is available to the

foreign national an effective means of challenging the judgment.

11
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That consequence is not always made clear }n discussion of denial of justice and, as
explained above, is frequéntl)"and understandably confused with discussion of the local
yemedies rule. Nevertheless, it is recognized in a number of important texts. Thus,
Oppenheim's International Law (9th ed., 1992, vol. 1, edited by Sir Robert Jennings and
Sir Arthur Watts) states that -

If the courts or other appropnatc tribunals of a State refuse to entertain
proceedings for the redress of injury suffered by an alien, or if the proceedmgs
are subject to undue delay, or if there are serious inadequacies in the
administration of justice, or if there occurs an obvious and malicious act of
misapplication of the law by the courts which is injurious to a foreign State or
its nationals, there will be a ‘denial of justice’ for which the State is responsible
(quite apart from the effect which such circumstances might have for the
application of the local remedies rule). The State’s responsibility will at least
require it to take the necessary action to secure proper conduct on the part of
the court...(pp. 543-4; emphasis added) .

This last sentence suggests a standard which would be met by the State ensuring that a
manifestly deficient judgment was reversed on appea!l or that judicial review were
available to compel the lower court to adopt a proper decision. The ninth edition of

Oppenheim continuves -

Where, however, a court observes its own proper forms of justice and
nevertheless pronounces a materially unjust judgment, it is controversial
whether a denial of justice is thereby occasioned for which a State is
internationally responsible. The judgment giving rise to the material injustice
(itself a relative concept) may be the result of the proper application by the court
of a law which provides for such a result (in which case it is the law which
should properly be the object of complaint), or of an erroneous application by
the court of a law which is itself unexceptional. In this latter case, if the error
is not remedied on appeal, there is probably no international responsibility for
a denial of justice unless the error led to a breach of a treaty obligation resting
on the State or, possibly, the result is so manifestly unjust as to offend against

the standards of j Justice recognized by civilized nations. (pp. 544-5; emphasis
added)

12
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It is axiomatic in this passage that if an error is remedied on appeal there can normally

be no violation.

Freeman, International Responsibility of States for Denial of Justice (1938), comments
that “responsibility [of a State] is engaged as the result of a definitive judicial decision
by a court of last resort which violates an international obligation of the State” (pp. 311-
12; emphasis added). Elsewhere, in discussing denial of justice resulting from manifest

defects in the procedure followed by the national court, he states -

Ample protection against arbitrary violations of the local law will normally be

afforded within the State itself by the conventional means of appeal to a superior
court. Ruling improperly on evidence, erroneously charging a jury, exceeding
the decorous limits of judicial restraint with prejudicial effects for one of the
parties, (such as openly insulting the claimant’s attorney before the jury),
emotionally addressing the jurymen with the aim of kindling their hostility, and
the like will usually find rectification in the wisdom of the reviewing bench.
Where this does not happen, there is still left the question of whether these
various deviations from regular judicial activity are sufficiently flagrant to
embroil the State. (291-292; emphasis added)

It is true that, later in this work, Freeman refers to the principle that “no claim based

upon a denial of justice may be predicated upon the decision of a lower court” (p. 415)

- as bound up with the local remedies rule. There is no doubt that the two concepts have

always been bound up and, indeed, frequently confused. As the Tribunal pointed out
in paragraphs 66-71 of its Preliminary Award in the present case, in many cases the
effect of the two principles is the same and the test of whether there is in fact an

effective recourse available to the alien is the same in each case.

Nevertheless, the difference between them is one of real practical importance. That
becomes apparent when the local remedies rule is waived. If the principle thét, in
Freeman’s words, *no claim based upon denial of justice may be predicated upon the

decision of a lower court” is treated as nothing more than an application of the local

13
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remedies rule, the effect of a general waiver of the rule would be that any judgment of

a court at any level in the judicial hierarchy which was alleged to constitute a denial of

justice-could be the subject of a challenge in international proceedings (in this case

througﬁ NAFTA Chapter 11 arbitration), notwithstanding that there was an avenue of
appeal open to the foreign national. That would be the case even with interlocutory
decisions. That is clear from Sir Robert Jennings® explanation of why he considered
that the decision of a court constituted a “measure” within the scope of NAFTA Chapter
11. One of the examples which he gave of the use of the word “measures” in
connection with decisions of a court in international law was the use of the term
“provisional measures” in the Statute of the International Court of Justice, Article 41,
It-foliows that a decision grantiﬁg interlocutory relief would presumably constitute a

measure within Chapter 11 and could therefore be challenged in an arbitration.

In common law jurisdictions, many interlocutory decisions are given ex parte. For
example, an English court issues freezing orders (formerly known as Mareva
injunctions) on the basis of an ex parte application. The order can, of course, be
challenged by the defendant at a subsequent inter partes hearing. Yetthe act of granting
the original ex parte order is an act imputable to the State and, if the local remedies rule
has been waived by a provision in a general agreement equivalent to NAFTA, then a
defendant could bring an international claim alleging that the granting of the order was
a denial of justice, notwithstanding that he had not exercised his undoubted right to

contest the order at the inter partes hearing.

It is inherently implausible that States would intend to produce such a result, the effect
of which would be to give the foreign litigant the opportunity to engage in some quite
extraordinary forum shopping and to set aside the entire systemn of checks and balances
within the national judicial system. In my opinion, international law does not produce

such a bizarre result. That is because what constitutes a denial of justice in international

1 Second Opinion, para, 7.

14
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law is not the isolated decision to grant a freezing order on an ex parte application but
only a failure of the system of justice if that system either does not correct that decision
where the decision was manifestly unjust or does not offer any effective means of

challenging the decision.

To say that a decision of a lower court cannot constitute a denial of justice if the means

exists for an effective recourse to correct the deficiencies in that decision is not the same

-as saying that a foreign nationa! must always challenge any act of government before

the courts. In the case of denial of justice based on the actions of the courts, what is
involved is not a challenge to one branch of government before another (as was the case,
e.g., in the Interhandel case, ICJ Reports, 1959, p. 6) but the mechanisms which exist
within the judicial system for correcting errors made within that same system. These
methods generally exist as of right and recourse to them is largely in the hands of the

parties to the proceedings.

There has been very little consideration by international tribunals of the distinction
between the local remedies rule and the principle that a court decision which can be
challenged through the judicial process does not amount to a denial of justice. The lack
of discussion is scarcely surprising in view of the similar effects of the two principles
and the fact that, until recently, the local remedies rule was seldom waived.
Nevertheless, the distinction is clearly recognized by the Iran-United States Claims
Tribunal in its decision in Oil Field of Texas, 12 Iran-US CTR 308 at 318-319. As
paragraph 45 of the Preliminary Award in the present case recognizes, the Iran-US
Claims Tribunal there held that a judicial decision was capable of amounting to a
measure of expropriation. The decision in question was that of the Islamic Court of

Ahwaz, which appears to have been a lower court. The Tribuna! held that —

15
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The Court order did not only have temporary effect, but, as evidenced by
NIOC’s continued retention of the equipment, amounted to a permanent
deprivation of its use. In these circumstances, and taking into account the
Claimant’s impossibility to challenge the Couri order in Iran, there was a taking
of the three blowout preventers for which the Government is responsible. (p. .
319; emphasis added.) '

Since the Iran-US Tribunal operates on the basis of a waiver of the local remedies rule
(see Principle B of the General Declaration, G. Aldrich, The Jurisprudence of the Iran-
United States Claims Tribunal (1996), pp. 129-13 1, and paragraph 65 of the Preliminary
Award in the present case), this passage is not referring to the need to exhaust local
remedies. It is clear, therefore, that the Tribunal considered.that, if there had been a
means by which the Claimant could have challenged the decision of the Islamic court
within the Iranian judicial system, the decision of the Islamic court would not have

amounted to a violation of international law.

Amongst older authorities, the decision of Umpire Thornton in Jennings, Laughland
and Co. v. Mexico (Case No. 374, 3 Moore, International Arbitrations (1898), p. 3135

also takes this view —

The Umpire does not conceive that any government can thus be made
responsible for the misconduct of an inferior judicial officer when no attempt
has been made to obtain justice from a higher court. (p. 3136)

Umpire Thomton reached the same conclusion in Green v. Mexico (ibid., at 3139), Burn
v. Mexico (ibid., at 3140}, The Ada (ibid. at 3143), Smith v. Mexico (ibid., at 3146) and
Blumhardt v. Mexico (ibid., at 3146). The decision of Umpire Little in The Mechanic
(Corwin v. Venezuela) (ibid., 3210 at 3218) is to the same effect.

The Tribunal considered the relationship between the substantive principle examined
above and the local remedies rule in paragraphs 65-71 of its Preliminary Award. In

paragraph 66 it commented (although it expressed no final view on the point) that there

16
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was support for the view “that no distinction should be drawn bétwegn the princip]e of
finality and the local remedies rule”. While I agree that, for the reasons already given,
the two rules are closely connected and generally lead to the same result, I do not accept
that they are in fact one and the same rule. Nor do I read the authorities cited by Loewen
and referred to in paragraphs 65-7 of the Preliminary Award as requiring such a

conclusion.

The two NAFTA decisions, Azinian and Metalclad, arenot directly in point. In Azinian,
the Tribunal pointed out that no claim for denial of justice based on the decisions of the
courts had been made (paragraphs 102-3). Nor is there any-discussion of whether
Azinian could have taken the case further than it ailready had done within the Mexican
courts. The claim in Metalclad concerned the acts of the State and local governments

in the relevant part of Mexico; it was not based upon the decisions of the courts.

The Interhandel case (ICJ reports, 1959, p. 6) is a straightforward application of the
local remedies rule. The claim of Switzerland was based not upon the decisions of the
lower courts in the United States but on acts of the United States Government in
blocking the assets of Interhandel in the United States (see pp. 16-17). The issue in the
Finnish Ships case (3 UNRIAA 1497 (1937)) was specifically confined to whether or
not iocal remedies had been exhausted; the arbitrator was not asked to address the
merits of the shipowners’ claim. Moreover, it was the original requisition of the ships,

not the decision of the English tribunal, which had given rise to those claims.

Of'the writers quoted, Borchard was writing nearly a century ago, at a time when waiver
of the local remedies rule was rare. While his reasoning is open to criticism (his thesis
that the acts of a lower court are not imputable to the State is no longer accepted), his
conclusion that the responsibility of the State is not engaged by a decision of a lower
court from which an appeal lies is entirely consistent with the views set out in this

Opinion. Amerasinghe, Local Remedies in International Law (1990), p. 181, rightly

17
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states that the exhaustion of local remedies requires recourse to the highest courts, so
long as there is a possibility of obtaining redress there. He does not consider whether
a decision of a lower couit can itsclf amount to a violation of international law by the

State if that decision can be challenged on appeal.

The various Internationa! Law Commission reports referred to must also be seen in their
proper context. Since it embarked upon its present attempt to codify and develop the
law of State Responsibility, the Commission has proceeded on the basis that it would
deal only with the “secondary rules” of responsibility, i.e. the general principles
regarding the basis on which States are held responsible and would not consider the
substantive lav.;, or primary rules, for the violation of which they might be held
responsible (see, €.g., Report of Judge Ago, Year Book of the ILC, 1970, vol. I1, p. 306,
and First Report of Professor Crawford, UN Doc. A/CN.4/490, paragraphs 12-18), That
approach meant that the ILC considered the questions of imputability and exhaustion
of local remedies (questions (a) and (c) identified in paragraph 16 of this Opinion). The
Commission did not, however, consider the question of substantive law, namely what
constituted a denial of justice (question (b) in paragraph 16), because that concerned a
primary, rather than a secondary, rule. The reaffirmation of the duty to exhaust any
effective appellate procedures as part of the local remedies rule does not, therefore,
detract from the distinct proposition that a decision of a lower court which is open to
appeai does not in itself create responsibility because it does not involve a violation of

international law. .

I do not, therefore, accept that the United States is seeking to raise the local remedies
argument “from the dead”, as Sir Robert Jennings puts it (paragraph 37 of his Second
Opinion). What is at issue here is an entirely different question, namely whether, all
considerations of the local remedies rule aside, a judgment of a lower court which is
open to effective challenge on appeal is capable of amounting to a denial of justice, In

my view, it is not.
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The Provisions of NAFTA Article 1121 do not alter this Conclusion or dispense

with the need for Loewen to challenge the Decision by way of Appeal in Mississippi or by
other Judicial Proceedings in tlie Courts of the United States

40.

41.

If I am right in the opinion set out in Part III, above, then the provisions of NAFTA
Article 1121 will have no bearing on the issues in this case. While those provisions,
which are clearly procedural in character, might constitute a waiver of the local
remedies rule (a2 matter which I consider below), they cannot tumn something which is
not a violation of international law into something which isa viblation. However, even
if the principle that a State is not to be held responsible for a decision of a lower court
is no more than an aspect of the local remedies rule, I consider that Article 1121 does
not dispense with the need for Loewen to have challenged the decision of the Hinds
County Court in the United States before invoking NAFTA arbitration.

There is no doubt that, unless NAFTA contains some provision which waives the local

remedies rule, that rule applies to the Loewen claim. Loewen’s argument (Submission

_ of the Loewen Group concerning the Jurisdictional Objections of the United States,

para. 53) that the local remedies rule is not applicable where there has been a denial of
justice is based on a misunderstanding of the law. It is well established that local
remedies do not have to be exhausted where there are no effective remedies to exhaust
(a matter considered in the next section of this Opinion). That will be the case where
the entire system of justice within a State is so biased against the claimant or against a
particular group of foreigners that the courts are closed to them or there is no prospect
of success on appeal. That does not mean that, if a decision of a lower court has the
ingredients which, left uncorrected, would amount to a denial of justice, the local
remedies rule does not apply and the claimant is relieved of any requirement to appeal
from that decision, notwithstanding that an effective appeal is possible or even likely.
Indeed, it is difficult to think of a type of case in which the strict application of the local

remedies rule would be more appropriate. The authorities to which Loewen refers do

LY
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43.

45,

not support the conclusion suggested by Loewen (see, in particular, Amerasinghe at p.
200, which refers to “absence of due process in the legal system of the host or

respondent State” and statcs that “not all forms of denial of justice may have the result

- of exempting the alien or claimant from exhausting remedies™).

The question, therefore, is whether, and if so to what extent, Article 1121 operates to

waive the local remedies rule.

As the International Court held in the ELST case, ICJ Reports, 1989, p. 15, the local

remedies rule is “an important principle of customary international law” which should

not be held “to have been tacitly dispensed with, in the absence of words making clear
an intention to do so” (para. 50 of the Judgment). Contrary to what is suggesied by

Loewen (Submission of the Loewen Group concerning the Jurisdictional Objections of
the United States, para. 54), the fact that a treaty provides an alternative remedy does

not‘in itself suffice to amount to a waiver of the rule. That submission is directly

contrary to the approach taken by the International Court iri ELSI (para. 50 of the

Judgment). "

Article 1121 provides that a claimant cannot, at one and the same time, carry on
litigation in a national court in any of the NAFTA States and invoke Chapter 11
arbitration in respect of the same complaint, except that it may seek certain forms of
non-monetary relief in the courts of the respondent State at the same time as invoking
Chapter 11. Article 1121 does not expressly deal with the question whether the .
claimant must first go to the national courts of the respondent State before it invokes the

arbitration provisions of Chapter 11.
It follows that (a) in so far as Article 1121 deals with the local remedies rule at all, it

does so by implication, rather than by express statement and (b) the express terms of the

provision make a distinction between different types of domestic court proceedings.
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47.

48.

I agree with Sir Robert Jennings that Article 1121 is at least open to the interpretation
that it implies some measure of waiver of the local remedies rule. Where I differ from
Sir Robert is that I do not accept that this clause amounts to a waiver of the local

remedies rule in its entirety.

There is no a priori reason why a waiver of the local remedies rule - especially where
that is implicit rather than express — must necessarily take the form of a waiver of all
aspects of the rule in all cases, nor is there any authority to that effect. Whether a
particular treaty provision had such an effect would depend on the intention of the
parties to that treaty. Moreover, the frequently quoted maxim of Sir Hersch
Lauterpacht that the local remedies rule is “not a purely technical rule” but one which
“international tribunals have applied with a considerable degree of elasticity"

(Norwegian Loans case, IC] Reports, 1957, p. 9 at p. 39) must apply to waiver of the “

rule as well as to other aspects of its application.

In my opinion, there is an important distinction between the operation of the local
remedies rule where the claimant is complaining of the actions of the executive or
legislature of a foreign State and a case in which it is an action of a court in the foreign
State which gives rise to the claim. It is one thing to dispense with the local remedies
rule in the first type of case and to agree that a claimant who asserts that it has been the

victim of a violation of intemnational law may proceed straight to the international plane

- without first commencing proceedings in a national court. It is quite another to provide

thata f‘oreign investor whose sole ground for complaining of a violation of international
law is that it has been the subject of an adverse decision of a national court from which
there is an appeal (or against which there are other means of challenge through tlhe
courts) may elect to dispense with further national proceedings and go straight to
Chapter 11.
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50.

In the present case, the factors identified in paras. 28-31 of this Opinion stfongly
suggest that the parties to NAFTA never intended that Article 1121 should be read so

as to allow an investor from one member State who, whether as plaintiff or defendant,

became embroiled in litigation in another member State to disregard the appeals
procedure in that country and go straight to the international plane to complain about
the decision of one of the lower courts. Although Loewen expressly disclaims any
intention of using the Tribunal as a surrogate court of appeal from the decision of the

Mississippi court, (Loewen Group Memorial, para. 2), the effect of holding that a

challenge under Chapter 11 can be brought against a decision, even an interlocutory

decision, of a lower court, notwithstanding that there was an effective right of appeal
under national law, would mean that the Cﬁapter 11 procedure could in fact be used as

an alternative to the normal appellate procedures in domestic courts.

Nothing in the text of Article 1121 requires the Tribunal to interpret it as having such
a dramatic effect. Nor is such an interpretation a matter of necessary implication. The
local remedies rule is not the prime target of Article 1121 which deals with it only by
implication. It is perfectly possible without doing any violence to the text of Article
1121 or tampering with the purpose which underlies it to draw the line between the
obligation to appeal in a case where the complaint relates to a decision of a court and
the obligation to have recourse to the courts in respect of complaints about the
behaviour of the executive or the legislature of one of the parties and to conclude that
the parties to NAFTA intended to preserve the former even though they agreed to waive
the latter. In my opinion, Article 1121 does exactly that.
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V.

A Challenge to the Decision in the Mississippi Supreme Court or by Proceedings

in the United States Federal Courts cannot be dismissed as “obviously futile” or
“manifestly ineffective”

5L

32.

It is common ground that, whether as an aspect of the local remedies rule or of a
principle that there is no denial of justice until the appeals process has been exhausted,
international law does not require a litigant to have recourse to an appeal or other legal
proceedings if such recourse in fact offers no prospect of an effective remedy (see, e.g.,
the Finnish Ships case, 3 UNRIAA 1497 (1937) ). There is, however, a presumption
that remedies which are provided by national courts are assumed to be effective, It is
not enough that a litigant’s legal advisers consider that recourse to a particular remedy
is more likely than not to fail. Only if it is clear that recourse to a particular court will
obviously be futile is the foreign national no longer obliged to take such action.
Moreover, an intem:;tional tribunal is slow to brand the remedies of local courts as

ineffective. As Amerasinghe puts it, in the context of the local remedies rule -

The Finnish Ships arbitration made it clear that the test is obvious futility or
manifest ineffectiveness, not the absence of reasonable prospect of success or
the improbability of success, which are both less strict tests. (Local Remedies
in International Law, (1990), p. 195)
In his Separate Opinion in the Norwegian Loans case, Sir Hersch Lauterpacht insisted
that local remedies must be exhausted “however contingent and theoretical these
remedies may be” and cbncluded that, in that case, despite the considerable doubts
about the prospects of an effective challenge in the Norwegian courts “the legal position
on the subject cannot be regarded as so abundantly clear as to rule out, as a matter of
reasonable possibility, any effective remedy before Norwegian courts” (ICJ Reports,
1957, p. 9, at p. 39).

The present case is unusual in that the claimant, while admitting that it has failed to
pursue any of the local remedies which might have been available to it for the purpose
of challenging the decision of the Hinds County Court, has openly acknowledged that

23




53.

54.

33,

its legal advisers told it that it had an excellent chance of success on appeal. Indeed, it

-advances that advice as a major plank in its argument that the decision of the Hinds

County Court involved a denial of justice.

There is no doubt that an appeal to the Mississippi Supreme Court lay from a decision
of the Hinds County Court and that on appeal Loewen could have raised the matters of
which it now complains. If Loewen is right in what it says in its pleadings in the
preSent proceedings, it seems that it would have had a good arguable case on appeal
with a reasonable prospect of success. It is certainly not the case that an appeal would

have been “obviously futile” or “manifestly ineffective”.

Loewen would, of course, have been faced with the problem that it had failed to raise
at the appropriate point in the trial many of the matters of which it now complains. The
fact that Loewen’s appeal might have been dismissed on this ground does not, however,
mean that it was excused from the requirement to appeal (whether under the substantive
law of denial of justice or under the local remedies rule) or that an appeal would have
been obviously futile. It is well established that a remedy is not ineffective because the
claimant, by failing to take some necessary step at trial, has harmed the prospects of a
successful appeal, however serious the damage. In the Ambatielos case (23 ILR 308),
the arbitral tribunal held that the failure of the claimant to call a crucial }vimess at trial
meant that there had been a failure to exhaust local remedies (pp. 334-40). The fact that
the decision not to call the witness may have been “dictated by reasons of expediency -
quite understandable in themselves” was immaterial; the claimant had taken the decision
at his own risk (p. 337).

The only reason why Loewen contends that the appeal was not in fact open to it is
because Mississippi law required Loewen to post a bond in the sum of US$625 million,
That requirement was not a condition of pursuing an appeal; it was not the equivalent

of the security for costs which some jurisdictions impose as a condition of lodging or
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pursuing an appeal. The bond was required to prevent execution of judgment pending
an appeal, not to permit the appeal itself. Nor was the bond requirement discriminatory

-—I understand that under Mississippi law the bond requirement applies to all appeliants,

irrespective of whether they are resident in (or otherwise have a substantial presence in)
the State of Mississippi or the United States.

Loewen maintains that it could not afford to post the bond and was therefore compelled '
to settle out of court for a sum variously estimated at between $85 million (taking
account of deferred payment and-tax relief) and $175 million (Loewen’s upper figure
which disregards these considerations). Even assuming that Loewen had no choice in
the matter, on a strict reading of the authorities the fact that a litigant cannot afford the
cost of an appeal does not mean that that remedy is to be treated as ineffective in
international law (see Amerasinghe, Local Remedies in International Law (1990), p.
212, citing the David Adams case, 6 UNRIAA 85). Moreover, the evidence shows that
Loewen had suggested to the capital markets that it could afford to post the full bond
(Appendix to United States Memorial, Tab 76). 'If' that was indeed the case, then either
Loewen could indeed have afforded to post the bond, in which case its argument that
the appeal was not open to it is based on assertions of fact which are not true, or Loewen
misinformed the capital markets and thus, indirectly, the Mississippi Supreme Court,
in which case the decision of the latter not to reduce the bond required was neither

surprising nor arbitrary and Loewen has no ground for complaint about that decision.

The United States argues, however, that there were appellate and other remedies which
were open to Loewen as a matter of law even if it could not have afforded to post the
full bond. Loewen could have filed for protection under Chapter 11 of the United States
Bankruptcy Code and then pursued an appeal to the Mississippi court without posting
bond and without the risk of seizure of its assets. Alternatively, Loewen could have

challenged the bond requirement in the United States federal courts.
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Sir Robert Jennings (Second Opinion, paragraphs 44-45) dismisses the first of these
arguments on the grounds that (a) the decision to settle the case rather than apply for -
bankruptcy was a business decision for which Loewen could not be criticised and (b)
the advice that it could have relied on Chapter 11 without serious harm was not
available to it at the time and is an example of the United States encouraging Loewen

to be wise after the event. I do not agree with either of these propositions.

It is, of course, the case that in deciding to settle rather than applying for bankruptcy
Loewen took a business decision. The decision whether to settle a case rather than to
pursue an appeal is always a business decision, based on a wide range of factors
including advice as to the prospect of success, the effect of prolonged litigation on the
share price and credit of a company, other corporate plans etc. A company is entitled
to take whichever decision it pleasés in these matters but if, in the exercise of its

business judgement, it elects not to pursue an appeal, it cannot then be heard to say that

" no appeal was available to it. Whether in the context of the local remedies rule or the

definition of what constitutes a denial of justice, it has never been suggested (nor, in my
view can it be) that a remedy is available only if it makes business sense (taking account
of all of the party’s other business interests) to pursue it. To hold otherwise would mean
that a party who chose not to appeal because he wished to use all available funds for

other purposes could argue that an appeal was not a remedy available to him.

The Finnish Ships case (3 UNRIAA 1497 (1938)), to which Sir Robert refers, does not
affect this conclusion. Local remedies were there held to have been exhausted
notwithstanding that the shipowners had not appealed, because the finding of fact
which had led to their defeat at first instance could not be chﬁllenged on appeal. By
contrast, in Ambatielos (23 ILR 308) the fact that the plaintiff had failed to call a crucia!
witness at trial and had then been unable to call his evidence on appeal was held to
amount to a failure to exhaust local remedies.. '
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63.

As for the contention that the advice about Chapter 11 bgnkruptcy was not available to
Loewen at the time, it is simply untrue. The evidence about the efficacy and availability
of the bankruptcy route put forward by the United States includes the advice which was
given to Loewen at the time that Loewen decided to settle the case (see Memorial of the
United States of America on Matters of Competence and Jurisdiction, Tabs C and D).
It seems clear that the possibitity of recourse to Chapter 11 of the Bankruptcy Code was

considered and that advice to take that course was put by some of Loewen’s advisers.

However, even if it had been the case that such advice had not actually been given, the
fact that a litigant was poorly advised does not serve to relieve him of the consequences

in international law any more than it does in domestic law.

With regard to the possibility of recourse to the federal United States courts, I am not
in a position to assess whether, as a matter of United States law, the advice of one
former Solicitor-General of the United States is to be preferred to that of another.
Where one United States lawyer of that distinction testifies, however, that a remedy is
available in the US Suprenie Court and that there was a reasonable prospect of success,
I find it impossible to say that there was no reasonable possibility that a remedy lay in
that direction. In the words of Sir Hersch Lauterpacht in the Norwegian Loans case
(paragraph 51, above), “the legal position on the subject cannot be regarded as so
abundantly clear as to rule out, as a matter of reasonable possibility, any effective

remedy”,
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VL.  In any event, the proceedings in the Hinds County Circuit Court did not involve
a Denial of Justice within the meaning of International Law

64. International law understandably applies a very strict test of what constitutes a denial
ofjustice. The international tribunal is not a court of appeal from the national court (as
Loewen accepts), nor is its task to review the findings of the national court. In the

- absence of clear evidence of bad faith on the part of the relevant court (and I have seen
no such evidence here), the claimant must demonstrate either that it was the victim of
discrimination on account of its nationality or that the administration of justice was

. scandalously irregular. Defects in procedure or a judgment which is open to criticism

on the basis of either rulings of law or findings of fact are not enough.

65.  Moreover, as stated above, in applying this test international law allows a broad margin
of discretion to each State in the way it organizes its legal=system. The maxim of the
arbitral tribunal in SD Myers v. Canada ( para. 262), that international law extends a
high measure of deference to the right of domestic authorities to regulate matters within
their borders, applies with particular force to the regulation of judicial procedures,
which are of central importance where it is the actions of the national courts which give
rise to the complaint. It is self-evident that the evaluation of a claim of denial of justice

must take account of the legal procedures of the courts in question.

66.  In the case of the Mississippi courts, these procedures are adversarial in nature. The
burden is, therefore, on each party to the litigation to call the evidence which it needs
to establish its case and to object to arguments and lines of questioning by the other
party which it considers to be improper. Counsel who practise law in such a system are
accustomed to the need to raise objections in a timely fashion. The extent to which the
judge is entitled to intervene — or is accustomed to do so — in thé absence of an

objection is something which varies from one jurisdiction to another even within the
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common law world. That is a matter in respect of which the State has a particularly
broad discretion — international law does not prescribe any particular relationship

between judge, jury (if any) and the parties in this respect.

In an adversarial system, the failure of a party to object to something when it has an
opportunity to do so and when the local law requires a timely objection has two
implications for any future claim under international law that it has been the victim of
a denial of justice. First, the absence of objection is important at the factual level. If
a party fails to object, for example, to the tendering of particular evidence or a particular
line of questioning of a witness, that strongly suggests that that evidence or questioning
was not objectionable and was not considered to be so at the time. (See, eg, the decision
of the European Court of Human Rights in Gregory v. United Kingdom (1998) 25
Eu:opeari Human Rights Reports 577. In that case, where a juror in a criminal case had
informed the judge that the jury was showing signs of racial bias, the European Court
attached considerable significance to the fact that defence counsel had not urged a

particular course of conduct (see paragraph 45 of the Judgment)).

Secondly, if the party fails to exercise its right to object to such conduct, the fact that
the court did not intervene of its own volition to stop or to prevent such conduct cannot
amount to a denial of justice."” In an adversarial system, a party which fails to make
use of the procedures available to it at trial cannot complain that the result of that failure
amounts to a denial of justice. The principle which the arbitral tribunal in Ambatielos
(above, paragraph 54) stated in the context of exhaustion of local remedies is, in my
view, also applicable here - tactical decisions by a party’s counsel, however
understandable in themselves, are taken at that party’s own risk.

B There may be a qualification to this general principle in a case where a foreign national is denied

adequate legal representation but that is manifestly not the case here,
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In the present case, Loewen’s pleadings cite numerous passages in the transcript as
exémples of national and racial bias. In most of these passages the transcript reveals no
objection by Loewen’s counsel to the conduct which Loewen now maintains manifests
a denial of justice. For example, at pages 1082-1110 of the Transcript, where Mike
Espy, a former Congressman and Secretary of Agriculture, is giving evidence, there is
no objection by Loewen’s counsel to the questions which Loewen now cites in its
Memorial (Loewen Group Memorial, pp. 23-25). What Loewen did object to was the
use of leading questions, to which its counsel took exception; that objection was
allowed by the judge. Indeed, some of the evidence to which Loewen now takes
exception was elicited by questions from Loewen’s own counsel. Similarly, when one
examines the transcript of the punitive damages hearing, it appears that counsel for
Loewen did not object to the proceedings being held in a single day, did not cross-
examine Dr Parker, one of the expert witnesses for O’Keefe, despite his valuation of the
company at between four and five times what Loewen told the court was its net worth,
and did not object to the rhetoric of Mr Gary in his final address to the jury (see,
especially Transcript, pp. 5769-70 and 5799-5800).

Having reviewed the evidence on which Loewen relies, I do not believe that the
allegation of discrimination is made out. The evidence of jury attitudes does not suggest
any bad faith or prejudice against Canadians. The jury foreman was himselfa Canadian
by birth and former Canadian serviceman, something which was known to everyone at
the trial. The fact of his election by thé other jurors is scarcely consistent with the
existence of a bias against Canadians amongst the jury. The absence of objection by
Loewen’s counsel at the time to most of what is now said to demonstrate anti-Canadian
bias and the fact that Loewen had thought it worthwhile to try to gain advantage at the
trial by itseif introducing evidence of anti-Canadian prejudice on the part of O’Keefe

also strongly suggest that there was no instinct towards discrimination, nor was there
perceived to be at the time.




71.

72.

73.

Nor do [ think the trial process otherwise fell below the standards required by
international law. The fact that the case was tried by jury, whereas in most States today
such cases are heard by judge alone, in no wéy offends international law but falls well
within the discretion of a State to choose the form and procedure of trial. While
Loewen complains of the fact that judges in the Mississippi courts are elected, that
phenomenon is not confined to Mississippi but is a feature of the selection of State court
judges in many of the United States of America (including West Virginia). Thereisno
suggestion anywhere in the case law on denial of justice or the texts on the subject that
international law requires any particular method of appointment of judges or that an
elected judiciary is incapable of demonstrating the degree of independence which is
required (any more than judges appointed by the executive are incapable of being

sufficiently independent).

1 have read the affidavits of Mr Neely on this subject. The picture of justice in the
United States which he paints suggests that the “plundering” of foreign corporations is
a major feature of litigation in state courts in the United States. I am not qualified to
debate the issues of United States and Mississippi law which he raises but in so far as
he is suggesting that there is a widespread practice of state courts violating international
law in their treatment of foreign corporations (and that appears to be the theme of his
testimony), I disagree. If that were indeed the case, I would expect to find a substantial
body of protests from foreign governments; so far as I can tell, that is absent, despite the
fact that foreign governments have been extremely critical of other aspects of the
judicial process in the United States, in particular, the extraterritorial application of
certain United States laws.

It does not seem to be suggested that the verdict of the jury (as opposed to the size of
the award of damages, which I consider below) was one which no reasonable jury could
have reached on the evidence before it.
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It is my opinion, tinerefore, that even if the judgment of a lower court is capable by itself
of constituting a denial of justice (Which, for the reasons given in Part I1I of this Opinion

I do not accept), the judgment in the present case was not flawed in that way.

An Award of Punitive Dhmages does not, in itself, violate International Law

Although punitive damages play a more significant part and awards are generally higher
in the United States than in other jurisdictions, they are by no means a uniquely
American phenomenon. In the United Kingdom, for example, the courts have held that
exemplary damages may be awarded in certain circumstances, including where the
defendant’s conduct was calculated to make him a profit which might well exceed the
¢ompensation payable to the plaintiff (see, e.g., the decisions of the House of Lords in
Rookes v. Barnard [1964] AC 1129 and Broome v. Cassell [1972] AC 1027).

The fact that punitive damages involve the infliction of 2 punishment on one litigant to
the benefit of another does not make them expropriatory. The compulsory transfer of
property from one private party to another is capable of being an act in the public
interest (see the decision of the European Court of Human Rights in James v. United
Kingdom (1986) 8 European Human Rights Reports 123) provided that it serves a
legitimate public purpose. In the case of punitive damages awards for anti-competitive
practices and fraud, this has been part of United States law for over a century and is
intended, as I understend it, to serve the purpose of enlisting private citizens in the
enforcement of the law and deterring future violations, '

- It is true that awards of punitive damages in the courts of one State are not always

enforceable in the courts of another State. That is not, however, because such awards

are contrary.to a rule of public international law but because of the principle of private

international law that courts of one State do not normally assist in the enforcement of
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punitive decisions of any kind (Dicey and Morris, Conflict of Laws (13™ ed., 2000), pp.
89-93, 476-7 and 1558; Oppenheim’s International Law (9" ed., 1992, vol. I, pp. 488-
498). Even then, the position is not entirely clear and Lord Denning MR in S4
Consortium General Textiles v. Sun and Sand Agencies Ltd. [1978] QB 279 at 299-300
held that an award of punitive damages in a foreign court could be enforced in England
(“I see :iothing contrary to English public policy in enforcing a claim for exemplary
damages, which is still considered to be in accord with the public policy in the United

States and many of the great countries of the Commonwealth” (p. 300)).

It is nowhere suggested, however, that the act of awarding punitive damages is a
violation of public international law. If there was an international law prohibition on -
awarding punitive damages, it is extraordinary that that prohibition is not even
mentioned in the lengthy disputes between the United States of America and Canada
and the European Community States over antitrust. During those disputes, the United
Kingdom, for example, has repeatedly contended that the United States violates
international law by awarding punitive damages in respect of conduct outside its
jurisdiction but it is the extraterritorial jurisdiction to which the United Kingdom

objects; it has never suggested that the award of punitive damages is itself unlawful,

Moreover, while punitive damages awards in international tribunals have been rare, that
often reflects no more than a limitation in the jurisdiction of the specific tribunal (see,
e.g., the opinion of Umpire Parker in the Lusitania cases, Whiteman, Damages in
International Law, (1937), vol. 1, p. 715 at 719). There is a strong body of opinion that
punitive damages can be awarded in international law, even if it is very rare that they
are so awarded (see, e.g., Oppenheim 's International Law (9" ed., 1992), vol. I, p. 533).
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VIII. The Award of Punitivé Damages in the present Case did not Violate International

Law

80.

81.

82.

It is against the background of the considerations set out above that I approach the
question whether the award in the present case was so large that it is itself a violation
of international law. Sir Robert Jennings maintains that the award was so “ludicrously
disproportionate” that it speaks for itself and is, in his view, self-evidently a violation
of international law. With respect, I disagree with this view on a number of grounds.
While the size of the award was certainly large and I am not aware of any other
jurisdiction in which so large a punitive award would have been made, those facts do

not make the award a violation of international law.

First, Sir Robert starts from the premise that the dispute in the Mississippi court was
about a relatively small contract dispute, whereas, for the reasons given in Part II of this
Opinion, I consider that the case was about a far wider range of issues and involved
charges of fraud, economic torts and anti-competitive practices which were much more

serious and which the jury found to have been proved.

Secondly, Loewen may itself have been to biame for the size of the award, because of
the approach which it adopted at the punitive damages hearing. As provided in
Mississippi law, the jury’s award of punitive damages was based upon the evidence as
to the value of the Loewen company. While Loewen maintains that estimates of its net
worth by O’Keefe’s witnesses were distorted, it presented no clear evidence of its own
and did not adequately refute the evidence of the O’Keefe witnesses. At the hearing on
punitive damages, Loewen made no attempt to counteract the impression - which it now
claims Judge Graves had given the jury - that an award of US $ 160 million was
insufficient, Loew.en’s counsel told the jury that the evidence he would lead would

show that the company’s net worth was US $ 411 million (Transcript, p. 5757) but the
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witness whom he called testified that the net worth of the company in the first half of
1995 was between $ 600 million and $ 700 million (Transcript, pp. 5772 and 5777). No
further witness on this point was called by Loewen. Counsel for Loewen also accepted
(Transcript,“ pp. 5763-4 and 5804) that the market value of the company, based on its
share price, was US $1.7 or 1.8 billion. Counsel for Loewen challenged the evidence
of Dr Pettingill that the net worth of the company was US $ 3.1 billion but then did not
cross-examine O’Keefe’s second witness, Mr Parker, when he testified that the

company’s net worth was $ 3 billion.

_Finally, if the size of the award was excessive, it could be cﬁallenged on appeal and
Loewen’s own submissions in the present proceedings suggest that, based upon the
record of the Mississippi Supreme Court in reducing awards of punitive damages, there
was a reasonable prospect that the award would at least be reduced on appeal. In my
opinion, an award of punitive damages which can be challenged on appeal cannot be
regarded as a violation of international law if there is an effective avenue of appeal open
to the defendant.

Conclusions

In my opinion, the decision of the Hinds County Court did not constitute a denial of
Justice within the meaning of international law, or otherwise violate international law,
if there was available to Loewen under Mississippi law or United States federal law a
means of challenging that decision which was not “obviously futile” or “manifestly
ineffective™. I reach this conclusion as a matter of substantive international law
concerning the concept of a denial of justice and not by application of the local remedies
rule. Article 1121 of NAFTA does not alt;er this conclusion as it is purely procedural

in character,
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85.  Altematively, if the decision of the Hinds County coun,}s capable of constituting a
denial of justice, then Loewen was required to exhaust local remedies before
commencing NAFTA arbitration. Only if the remedies available in the United States
and Mississippi courts were “obviously futile” or “manifestly ineffective” would
Loewen have been relieved of that obligation. Inmy opini'on, Article 1121 of NAFTA
does not amount to a waiver of the local remédics rule wherg the claim is: based

exclusively upon decisions of national courts.
86.  Having considered the evidence as to avenues of appeal and other legal recourse open
to Loewen, I do not believe that the remedies available to it can be dismissed as

“obviously futile” or “manifestly ineffective”.

87.  In any event, I do not consider that the proceedings in the Hinds County Court
amounted to a denial of justice under international law.

88.  Finally, it is my opinion that punitive damages are not, in themselves, a violation of

international law and that the award of damages in the present case, taking account of

all relevant circumstances, does not violate international law.

Christopher Greenwood, QC -

26 March 2001
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