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- , 
Ms'. Claudia FtutOS-Petcrson 
Secretary of the Ad Hoc COlllII\ittee 
Intemauonal Centre for Settlement 
. of Investment Disputes 
1818 H Street, N.W. 

, . Washingto.n, D.C .. 20433 
.- ' ,- . ~ . t . " 

United States Departmt:nt of State , 

Wa .• hillg lull ,. /) (" J05JO 

May I, ZOOS 
-'--r~" --

· BE; SWnens AG v. Argentine Republic (lCSID Case No. ARB/02/S) Annulment 
P.rL~ 

Dear Ms. 'Frutos-Peterson: , 
, " . The United Sta~s is in receipt "fthe April 7, 2008 letter in the above-referenced 

" case from Mr. Os;'lildo Guglielmino, Procurador Del Tes\j>ro de la Naci6n of the ' 
Government of Argentiua. The United States waS among'..several parti.:s copied on the 
letter to the Ad Hoc Annulment Committee. J n that letter, me Govem:nent of Argentina 

· sets out its interpretation of Articles 53 and 54 afthe ICSID Convention regarding 
Contracting States' obligations with respect to ICSID awards, and suggests that the 

-United States shares that intetPrelation ,. . 

7' The United Slates wishes to clarify it~ P<)~ilion regarding a Contracting State , 
party's obligation to abide by and comply with adverse> I(;SID awards, and hereby 

· respectfully requests ~t th~ Tribunal accept tll" present ;;ub~Tlissior., ptfsuanu? Article 
37(2) of.the ICSID Nbltranon Rules, for that purpose. I \\Ilule the Ull.Ited Slates would 
not I10mulIly seek to make an unsolicited $ubmission iA In 'ICSID proceeding in which it 
is not a party, we feel compelled to do so in this caSco tirst, we believe that it is 

, important to correct the record in this case, in which the United States ' interpretation of 
key provisions of the ICSID Convention has been inaccurately characterized. Second, 
the interpretation of these provisions is of lilndamental imporiance as they rdale directly 
to the value ofICSID arbitration as a meaningful mechanism for the resolutioll of 
investment' disputes, Tlleir interpretation has repercussions for cases. well beyond the 

" present one, including a nwnber "f dispUTes by U.S, iny<fstors against .A..rgentina. 
~ - -' t . 

. ,-, . ( 

" In the event that the parties have nOl agr""d to accept the 2006 reVisions to rhe lCSID Rules for purposes 
ofmis arbittadon or ~O:lC revisions do not otherv..ist apply, the lj.ni;ed States requests that the OJmm;ittet: 

, accept this submission pW'Suant to its authority under ArTIcle 44 ofihe ICSID Con\'entjc{l~ cons islent with 
priot ICSlD practice. Su. e,g.; Sue::. SlJCj~darJ G'flerul de AgullS d~ Ba",.iona,'S,A .. "lid Vivendi 
Unill.rsal SA. v. The Are.ntine R~~b!i'. ICSlD Ca,. No "'RafO,/J 9. Order in ReSponse te a Pctiti('n tor 
Tran.patency and Participation 'as Ami~us Cur;"c, ~ I () (May 19,2005) (finding thar Article 44 of the ICS1D 
Convention "is a grant of residual power to the Tribullal to decide procedoral questions nor rreared in the 
Convention itself or tht! rules applicabl~ to a given dbpure" and concluding that it could accept amiclIs 
curi". submi~ions pursuam 10 this power), 
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'II " ' ',. .t, ,. 

, _ The United States' submission meets the standard articulated iri IO 'i1D Arbitl'ation ' 
,_. Rate 37(2), Specifically: (a) the submission will assist ililTribunal in tht';det,npinnli<'p 

of~ legal issue related to the proceeding by bringing parli~~lar knowjcdg,:, ,hat )5 ' 

different from that of the disputing parties; (b) the submission addresses a "matter witrun 
the scope of the dispute," I.e" the iTlterpretation of Articles 53 and 54 of the rcslD 

. Convention; and (c) the United States has a significantipterep in the proct)eding, as 
Argentina, through its April, 7, 20()8Ietter, has placed the United States ' Interpretation of 
those provisions ,at. the center of the dispute, 

. .:;' " ' 

In its letter, Argentina rejects Siemens's position that AI1icie 54 of l l1e 
Co~yention "only com~ into play once 'an award deblO~ ~as failc~ to comply with it. , 
obligation under Article 53 and is in default," o.I1ld asserts that "an:invo.':slOl· ~eeking. , 

recognition or enforccrnent of an rCSID award against ~gentina has to follow the 
"proceduresrovided for in tJ:t,e laws concerning the enforcemeht ofjudgrnents in force in 
Argentina" Argentina concludes its letter by asserting that "(tJhe United Stares 

, (Jovi!rnment has not objected to that interpretation of the leS!]) Convention,") thereby 
,'. ," suggestingdiat the United States agrees with its position.' The Unite9 States does riot . 

agree with Argentina's position. , ." ' , '. :," 
• ~ ~ • -' ~* 

, Article 53(1) of the ICSID Convention addresses a Contracting State parry's 
lInequivoc81 and unconditional obligation to '''abide by anlt! 'comply with the temlS o[the 
award," subject to Ii stay of the award pursuant to other:r~l~vant provisions of the >, " 

'Convention: AccorcUngiy, Airicle 53(1) requires a Contr~cting State party against which 
an' IC~ID award lUIs been enterc;d to satisfy the award on2~ it h,!s been rendered by th~ 
Trib\lnal. ".. , , ' - '" . , , 

, ~':. . 
Article 54 does not supersede or condition a Contracting Stale patt y's obligation 

under Article S3 in any way, Rather, Anicle 54 only applies after the losing 'State fails to 
pSy anaWllfd pursUant to Article 53. In other words, Arti,cle 54 sirnplyaddresses the 
obligation of ContIacting States to enforce an award in their rerritories .- inctuding where 
rhe,l?sing Contracting State has not complied with its Ar'!icle 53 obli&at~?l1s." ~e " 
proC\!dural requirements outlined in Article 54 - incJudin]l: enlorcement pf an award "as if , -
it were a firiaI judgment of a court in that State" and e)<;,,~ution as "governed by the laws 

' consernilli the execution of judgments in force in the S1<I~e" - certainly do not,allow a 
losing-State to avoid its Obligation under Artide 53 to satisfy an )CSlD'award in fulL4 

! Lener of April 7, 2008 from Osvaldo Guglielmino, Procurador Del Tesoro de la Nac;"" Government of 
Mllentino, 10 Claudia Frutos·l'eterwll, S<:CJ'~",ry of tho !CSID Ad Hoc Comminee at 4 

, . ~'t ~ 

J 1d.at5, 

, . As Professor Sc~ notes, ~'[t]he [Article 53] obhgation is inQe4endc:n t of any procedural obstacles that 
" may ariSl: in the course of enforcement. Article 54 relers to the law,of the Staie in which ,recognition lnd 

enforcement are sougbt, But any difficulties that may atise under, tI!pt law in no wa; affect tbo ob ligation 
of a,party to comply wim the award." CHRISTOPH H. ScHR£IJER, 'ffJE ICSlD CONVF."TlON: A 
COMMENTARY 1087 (2001). S •• a/$o Aroll Braches, AW<lrds R~ndJred Pursuant Ib the ICSID Convemion: 
Binding Force. Finality. Recov,fI!,eion;' En/orc.menl. £t~tuIiOfl, ilCSlD REv.--FOf<, lKV, L.J. 287, 302 

, 
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. ~,,~ ; -s . -' 
Thus, a State is obligated to abide by and comply, ~' illl wi award rcndered 3gair,sr 

it, irrespective ofan investor's enforcement effons LIlldc! ~rticle 54. ;-\rgentina' s 
. position to the con1rllry is an incorrect interpretation of Articles S3 and 5~ of tbe ICSID 
C'onv~tion. "" ~. < 1'1 ~' . , .... ' • ,~ 

cc: 

, . , "1 • 

Respectful I Y submin¢d, 

o1~--h~_ 
Lis~ 1. Gro" . 

.. ~ A' L J Ad . ActIO,/> sSJ.stanr , ega . .,. vtser 
Offic~ of International. Claims ' 

and"Invesunent Disputes 

Osvaldo Cesar Guglielrnino, Procurador Dell'esoro de ,Ia;N aci on, Government of 
, . . 

• Argentma , 
,'.' . Guido Santiago Tawil, M&M Bomchil Abogados , 

, A .;;. ,. Robert B. Zoellick, President, ICSID'Adrninistrative C~uhcil 
. . Ana Palacio, ICSID Secretary-General ' , ,'; 
. ~,.. Nassib G, Ziade. ICSID Deputy·Secretary-General 'h 

ThoIDllS Miller, CMS Gas Transmission Co. 
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(198'1) ("Article 53 of the Convention is the primary provision and.th.t ",hil. Artick 54 is impom m .. . 
that f"'ovision d:hould nOt be pernti~a to obscur~ Or ""caken the imp'ortan(;e of Anl clt: 53, 'I). 
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