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Céline Lévesque

Preface by Meg Kinnear 405

Chapter 18
Liberalizing Investment in the CARIFORUM–EU
Economic Partnership Agreement: EU Priorities, Regional
Agendas and Developmental Hegemony 429
Paul James Cardwell & Duncan French

Preface by Nico Schrijver 429

Chapter 19
The Asymmetrical Legalization of Investment Regimes in Africa:
Lessons from Water Privatization 453
Emma Saunders-Hastings

Preface by Don McRae 453

Chapter 20
Globalization and Inclusive Governance in China and
India: Foreign Investment, Land Rights and Legal
Empowerment of the Poor 481
Kishan Khoday & Jonathan Bonnitcha

Preface by M. Sornarajah 481

Chapter 21
The Energy Charter Treaty’s Investor Protection Provisions:
Potential to Foster Solutions to Global Warming and
Promote Sustainable Development 513
Edna Sussman

Preface by Graham Coop 513

Part III
Future Directions 533

Section 1
New Proposals for More Sustainable Investment Law 533

Summary of Contents

x



Chapter 22
Sustainable International Investment Agreements: Challenges
and Solutions for Developing Countries 535
Graham Mayeda

Preface by Susan Rose-Ackerman 535

Chapter 23
The IISD Model International Agreement on Investment
for Sustainable Development 561
Mahnaz Malik

Preface by David Runnalls 561

Chapter 24
Corporate Social Responsibility and Investment Treaties 585
Jarrod Hepburn & Vuyelwa Kuuya

Preface by Christopher McCrudden 585

Chapter 25
The Institutionalization of Investment Arbitration and
Sustainable Development 611
Jan Wouters & Nicolas Hachez

Preface by Gavan Griffith, QC 611

Section 2
Investment Provisions in Other Sustainable Development Treaty
Regimes 641

Chapter 26
Governing Investment in Sustainable Development: Investment
Mechanisms in Sustainable Development Treaties and Voluntary
Instruments 643
Marie-Claire Cordonier Segger & Duncan French

Preface by Christopher Greenwood, CMG, QC 643

Chapter 27
The Kyoto Protocol in Investor–State Arbitration: Reconciling
Climate Change and Investment Protection Objectives 681
Freya Baetens

Preface by James Crawford 681

Summary of Contents

xi



Chapter 28
Investment Promotion and Protection in the UNCBD:
An Emerging Access and Benefit Sharing Regime 717
Olivier Rukundo & Jorge Cabrera

Preface by Charles Gbedemah 717

Chapter 29
Two Rivers Meet: At the Confluence of Cross-Border
Water Law and Foreign Investment Law 745
Paul Stanton Kibel & Jon Schutz

Preface by Hans Christian Bugge 745

Part IV
Conclusion 769

Chapter 30
Promoting Sustainable Investment through International Law 771
Marie-Claire Cordonier Segger & Avidan Kent

Table of Treaties 793

Table of Cases 799

Table of Other International Instruments 811

About the CISDL 815

Bibliography 817

Index 859

Summary of Contents

xii



List of Contributors

Editors

Marie-Claire Cordonier Segger (International Development Law Organisa-
tion, Centre for International Sustainable Development Law)
Marie-Claire Cordonier Segger, MEM (Yale University), BCL, and LLB (McGill
University), BA Hons is a international legal scholar in the field of sustainable
development and currently leads the Environment and Sustainable Development
Law Programme for the International Development Law Organisation. In an
academic capacity, she serves as Director of the Centre for International Sustain-
able Development Law (CISDL), as a Associate Fellow of the Lauterpacht Centre
for International Law (LCIL) at Cambridge University, Faculty of Law, and as a
Visiting Professor at the University of Chile, Faculty of Law. She has also served as
Senior Director of Sustainable Prosperity, a green economy policy research
network, on interchange from Canada’s Ministry of Natural Resources, where she
served on the Advisory Board of the International Trade and Investment Centre
(Conference Board of Canada), on the Management Committee of the Extractive
Industries Transparency Initiative (EITI) Trust Fund, and on the Board of the
United Nation’s International Panel on Sustainable Resource Management.
Visiting Prof. Cordonier Segger also serves on the Board of the International Law
Association (Canadian Branch), as an expert on the International Law Association
(ILA) Committee on International Law on Sustainable Development, as a Coun-
cillor of the World Future Council, as a Fellow of the Royal Society of the Arts, and
as Vice-President of the CD Gonthier Legacy Committee. In addition, she chairs a
joint CISDL – ILA – IDLO Partnership on International Law for Sustainable
Development from the 2002 World Summit for Sustainable Development.
Selected publications include Sustainable Development Law: Principles, Practices
and Prospects (Oxford University Press, 2004) with A. Khalfan; Sustainable Jus-
tice: Reconciling Economic, Social and Environmental Law (Martinus Nijhoff,



2004) with former Vice-President of the International Court of Justice, Judge C. G.
Weeramantry; and Sustainable Development in World Trade Law (Kluwer Law
International, 2005) with Prof. M. Gehring; she also edits the Cambridge Univer-
sity Press Series Implementing Treaties on Sustainable Development with Prof.
M. Gehring.

Markus Gehring (Cambridge University, University of Ottawa, CISDL)
Markus W. Gehring, LLM (Yale University), Dr jur (University of Hamburg),
MA (University of Cambridge), is Lead Counsel for Trade, Investment and Com-
petition Law with the Centre of International Sustainable Development Law
(CISDL). He is Tutor in Law at the Faculty of Law, University of Cambridge and
affiliated Lecturer in International and European Law at the Centre of International
Studies, Department of Politics and International Studies (POLIS) and a Fellow in
Law at Robinson College. Prof. Gehring has been a Visiting Professor at several
universities around the world and is ad personam Jean Monnet Chair in Sustainable
Development Law and Associate Professor in the Faculty of Law, Civil Law
Section, at the University of Ottawa. He holds an MA from Cambridge University,
an LLM from Yale University, and a DR JUR from the University of Hamburg. He
is a member of the Frankfurt Bar and a former associate member of the Brussels
Bar. He represented the CISDL at World Trade Organization Ministerial Confer-
ences in Doha, Qatar; Cancun, Mexico; and Hong Kong, China; as well as at the
World Summit on Sustainable Development in Johannesburg, South Africa and
at various other international negotiations. He is a member of the International
Law Association (ILA), German Branch, and serves on the ILA Committee on
International Law on Sustainable Development. Prof. Gehring also serves on the
Research Committee of the IUCN Academy for Environmental Law and as an
instructor in international law at the International Development Law Organization.
Selected publications include Sustainable Development in World Trade Law
(Kluwer Law International, 2005) with M-.C. Cordonier Segger; World Trade Law
in Practice (Globe, 2007) with J. Hepburn and M-.C. Cordonier Segger; and
Sustainability through Process in World Trade Law (Duncker & Humblot,
2007); Prof. Gehring also edits the Cambridge University Press Series Implement-
ing Treaties on Sustainable Development with M-.C. Cordonier Segger.

Andrew Newcombe (University of Victoria, CISDL)
Andrew Newcombe, BA(Hons) (University of King’s College, Halifax), LLB
(University of Victoria), LLM (University of Toronto), is Associate Professor in
the Faculty of Law, University of Victoria, and a Legal Research Fellow of the
Centre for International Sustainable Development Law (CISDL). Prior to joining
the Faculty in 2002, he articled as a law student and practised as an associate with
Swinton & Co. (now Miller Thomson) in Vancouver. After pursuing his LLM,
he worked with the International Arbitration and Public International Law groups
at Freshfields Bruckhaus Deringer in Paris. Prof. Newcombe teaches in the areas
of international economic law, international arbitration and commercial law. His
research currently focuses on international investment and trade law, and

List of Contributors

xxxiv



international arbitration. Prof. Newcombe created and maintains Investment
Treaty Arbitration (ITA) (<http://ita.law.uvic.ca>), a leading international
research website focused on international investment treaty law, practice, and
dispute resolution. His book Law and Practice of Investment Treaties: Standards
of Treatment (co-authored with Lluı́s Paradell) was published in 2009 by Kluwer
Law International.

List of Contributors

xxxv



Contributors

Contributors of Prefaces

Prof. Hans Christian Bugge (University of Oslo, Faculty of Law)
Hans Christian Bugge is Professor of Environmental Law at the Department of
Public and International Law, University of Oslo. He holds a doctorate in regional
planning from the University of Paris II (Doctorat de spécialité) (1972) and a
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versity of Ceylon; the London School of Economics, King’s College, London; and
the Yale University Law School. He was Sterling Fellow at the Yale Law School,
Research Fellow at the Centre for International Law, Cambridge, and at the Max
Planck Institut fur Offentliches Auslandisches Recht at Heidelburg, Germany. Prof.
Sornarajah was International Law Fellow and Visiting Professor at American
University in Washington DC. He was Professorial Fellow at the Centre for Pet-
roleum and Natural Resources Law at the University of Dundee, Scotland. He was
a Visiting Professor at the World Trade Institute of the Universities of Berne and
Neuchatel, Switzerland; at Kyushu University, Japan; and at the Georgetown Cen-
tre for Transnational Legal Studies, London.

Dr Andrés Rigo Sureda (World Bank (former Deputy General Counsel);
International Arbitrator)
Andrés Rigo Sureda, a Spanish national, was appointed earlier this year as a Judge
on the Administrative Tribunal of the International Monetary Fund (IMF). Prior to
his appointment, he served with the World Bank in several capacities (1973–2000),
including Assistant General Counsel and Deputy General Counsel (1992–2000).
Before joining the World Bank, he was legal advisor to the government of Vene-
zuela and Assistant Professor of Public International Law at the Universidad
Autónoma in Madrid. Dr Rigo holds a law degree from the Universidad Complu-
tense in Madrid (1966), a diploma in International Relations from the School of
Advanced International Studies (Bologna Centre) of The Johns Hopkins Univer-
sity (1968), and a PhD in International Law from Cambridge University (1971).
Since leaving the World Bank he has developed an arbitration and mediation
practice and often chairs arbitral tribunals in cases involving investment disputes
between investors and States.

Prof. Susan Rose-Ackerman (Yale University, Faculty of Law)
Susan Rose-Ackerman is the Henry R. Luce Professor of Jurisprudence (Law and
Political Science) with joint appointments between Yale University’s Law School
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and Department of Political Science. She has taught and written widely on corrup-
tion, law and development, administrative law, law and regulatory policy, the
nonprofit sector, and federalism. Prof. Rose-Ackerman has been visiting Research
Scholar at the World Bank, a fellow at the Centre for Advanced Study in the
Behavioural Sciences and at Collegium Budapest, where she co-directed a project
on Honesty and Trust in Post-Socialist Societies. She currently directs the pro-
gramme in Comparative Administrative Law at Yale Law School. Prof. Rose-
Ackerman holds a PhD in Economics from Yale University and has held Guggen-
heim and Fulbright Fellowships.

Mr David Runnalls (International Institute for Sustainable Development)
David Runnalls is President of the International Institute for Sustainable Devel-
opment. He is a member of the Board of the Institute of Advanced Studies of the
United Nations University. He is a member of the Advisory Council for Export
Development Canada; a Member of the Council for Sustainable Development
Technology Canada; and a Member of the Ivey Business School Leadership Coun-
cil. Mr Runnalls also serves on the Inquiry Team for Tomorrow’s Global Com-
pany, the Sustainable Asset Management and Sustainable Performance Group
(SAM/SPG) Leadership award, the International Sustainability Innovation Council
of Switzerland (ISIS), and the Shell Report External Review Committee. He has
served as Co-Chair of the China Council Task Force on WTO and Environment.
He served as Chair of the Adjudication Panel for the ALCAN Prize for Sustain-
ability. Mr Runnalls has served as Senior Advisor to the President of the
International Development Research Centre (IDRC) in Ottawa, Canada, and to
the Administrator of the United Nations Development Programme.

Dr James X. Zhan (United Nations Conference on Trade and Development)
James X. Zhan is Director of the Division on Investment and Enterprise at the
United Nations Conference on Trade and Development (UNCTAD) and is team
leader of the UN World Investment Report. His previous experiences include
Chief of International Arrangements Programme, dealing with issues related to
investment agreements, technology transfer, intellectual property rights, and
corporate responsibilities; Chief, Office of the Director, Division on Investment,
Technology and Enterprise Development; Executive Secretary of UNCTAD
Commission on Investment, Technology and Related Financial Issues; and
Economist at the Executive Direction and Management, dealing with policy
coordination, strategic planning, and programme evaluation. Before joining
UNCTAD, Dr Zhan was a diplomat and government official dealing with
investment and trade issues. He has a PhD in international economics, and was
Research Fellow at Oxford University.
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Contributors of Chapters

Prof. Freya Baetens (Leiden University)
Freya Baetens is Assistant Professor in Public International Law at Leiden Uni-
versity. She wrote her doctoral thesis at the University of Cambridge (Gonville and
Caius College) as W.M. Tapp Scholar, Honourary European Trust Fellow and
Cambridge European Society Fellow, under the supervision of Prof. J. Crawford,
on the topic of ‘Nationality-Based Discrimination in Public International Law,
with a Specific Focus on Human Rights, Trade and Investment Law’. Previously,
she obtained her Cand. jur./Lic. jur. degree (BA/MA equivalent) at the University
of Ghent and her LLM degree (Harlan Fiske Stone Scholar) at the University of
Columbia (BAEF and Fulbright Fellow). Since 2008, Prof. Baetens has been a
Research Fellow at the Max Planck Institute for Comparative Public Law and
International Law in Heidelberg. She assists Prof. Donald McRae in his work as
Chairman of the ILC Working Group on Most-Favoured-Nation Clauses and is a
member of the ILA Committees on Islam and International Law, State Insolvency,
and Biotechnology. Prof. Baetens is also an editor of the Max Planck Encyclopae-
dia of Public International Law. She is working as tribunal assistant for several
Investor–State arbitration panels and cooperates in the drafting of memorials and
expert opinions in international dispute settlement.

Ms Nathalie Bernasconi-Osterwalder (IISD)
Nathalie Bernasconi-Osterwalder (Lic. jur. (Université de Neuchatel, Switzerland),
LLM (Georgetown University), is a senior international lawyer and heads the
Investment Program of the International Institute on Sustainable Development
(IISD). She previously was the managing attorney of the Centre for International
Environmental Law’s Geneva office. For several years Ms Bernasconi worked in
Hanoi, Vietnam, for a legal reform project of the United Nations Development
Programme (UNDP) as well as for the Australian law firm Phillips Fox. In Switzer-
land, Ms Bernasconi worked for the Justice Department, Berne, in the Section for
International Law. She is a member of the Bar of Basel, Switzerland. Her recent
book publications include Reconciling Environment and Trade (with John H.
Jackson and Edith Brown Weiss) (Nijhoff Publishers, 2008); Environment and
Trade: A Guide to WTO Jurisprudence (lead author) (Earthscan, 2006); and Fresh-
water and International Economic Law (with Edith Brown Weiss and Laurence
Boisson de Chazournes) (Oxford University Press, 2005).

Prof. Andrea Bjorklund (University of California, Davis)
Andrea Bjorklund, JD (Yale University), MA (NYU), BA (University of
Nebraska), is Professor of Law at the University of California, Davis School of
Law. She teaches courses in international arbitration and litigation, international
trade, international investment, public international law, international business
transactions, conflict of laws, and contracts. She is Co-Rapporteur of the
International Law Association’s Study Group on the Role of Soft-Law Instruments
in International Investment Law. Prof. Bjorklund has written extensively on
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investor-state arbitration issues and has published chapters in many books, as well
as pieces in several journals, including the American Journal of International Law,
the Hastings Law Journal, the American Review of International Arbitration, and
the Virginia Journal of International Law. She is also co-author (with Meg Kinnear
and John Hannaford) of Investment Disputes under NAFTA: An Annotated Guide
to NAFTA Chapter 11. Prof. Bjorklund worked on the NAFTA arbitration team in
the US Department of State’s Office of the Legal Adviser, and she also worked for
Commissioner Thelma J. Askey on the US International Trade Commission and in
private practice at Miller & Chevalier in Washington, DC. She clerked for Judge
Sam J. Ervin, III, on the US Court of Appeals for the Fourth Circuit.

Dr Chester Brown (University of Sydney)
Chester Brown, BA(HONS) (University of Melbourne), LLB(HONS) (University
of Melbourne), BCL(DIST) (University of Oxford), PhD (University of
Cambridge), is Associate Professor in the Faculty of Law at the University of
Sydney, Australia, and a Door Tenant at Essex Court Chambers, London. His areas
of practice and research are public international law, international commercial
arbitration, investment treaty arbitration, and private international law. Prior to
taking up his appointment at the University of Sydney, Dr Brown served as Assis-
tant Legal Adviser at the British Foreign and Commonwealth Office, where he
advised on a broad range of public international law and domestic law issues,
including international investment, international arbitration, and the work of the
International Law Commission. Previously, he was a Senior Associate in the
International Law and International Arbitration Group of Clifford Chance LLP,
London. Dr Brown is the author of A Common Law of International Adjudication
(Oxford University Press, 2007), a major study on the applicable procedure and
remedies before international courts and tribunals. He is an Associate Member of
the Chartered Institute of Arbitrators, a Fellow of the Australian Centre for
International Commercial Arbitration, and a Member of the International Chamber
of Commerce of Australia.

Mr Jonathan Bonnitcha (University of Oxford)
Jonathan Bonnitcha, BEc(SocSc)(HONS), LLB (HONS) (University of Sydney),
BCL, MPhil (University of Oxford), is a DPhil candidate at the University of
Oxford, where his research is focused on the political economy of international
investment law. His wider academic interest is in how systems of international
economic governance deal with questions of human rights and social justice. He
obtained undergraduate degrees in both economics and law from the University of
Sydney and the University Medal in political economy before winning a Rhodes
Scholarship. At Oxford he graduated with a BCL in 2007, with distinction and the
prize for International Economic Law, and the MPhil with distinction in 2008 for a
thesis comparing the regulatory expropriation jurisprudence of different jurisdic-
tions. He has worked in the Arbitration Group of an international law firm and has
also worked as a freelance travel writer and tourism critic.
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Prof. Jorge Cabrera (University of Costa Rica/CISDL)
Jorge Cabrera, BCL (University of Costa Rica), LLM (University of Costa Rica),
MBA (National University of Costa Rica), is a lawyer and Professor of Environ-
mental Law in the postgraduate degree programme on Environmental and Agricul-
tural Law and of Biodiversity Law in the Master’s degree on Environmental Law
programme at the University of Costa Rica. He was a tutor of the distance courses on
intellectual property of the World Intellectual Property Organization (WIPO). He is
currently legal adviser of the National Biodiversity Institute (INBio) and
international consultant in the area of intellectual property and biodiversity, bio-
technology and biosafety, access to genetic resources, and benefit sharing. He is the
Lead Counsel of International Sustainable Biodiversity Law of the Centre for
International Sustainable Development Law based in Canada. Prof. Cabrera was
Co-chairman of the Expert Panel on Access and Benefit Sharing of the Convention
on Biological Diversity (CBD) (1999–2001) and Chairman of the Sub-working
Group on intellectual property rights IPR and Capacity Building during the second
meeting of the Working Group on Access and Benefit Sharing (Bonn). He is a
member of the Technical Expert Group on Certificates of Origin-Legal Prove-
nance-Source established by the CBD in the context of the International Regimen
Negotiations and of the Technical Expert Group (TEG) on terms, working defini-
tions, and sectoral approaches. He is also a Member of the Delegation at the WIPO
Committee on Genetic Resources and Traditional Knowledge and at the Megadi-
verse Like-minded Countries. Prof. Cabrera is a consultant on intellectual property
rights (IPR), biotechnology, biosafety, and Access and Benefit Sharing (ABS) for
national and international institutions. He has participated in the drafting of several
biodiversity and Access and Benefit Sharing (ABS) laws, negotiations of ABS
contracts and development of environmental legislation in Costa Rica, Nicaragua,
Panama, El Salvador, Chile, Dominica, Bhutan, Seychelles, Honduras, Paraguay,
and elsewhere. Prof. Cabrera has been a trainer on ABS for several African coun-
tries, including Benin, Kenya, Tanzania, Botswana, and Nigeria. He has published
books and articles in the field of IPR, ABS, biosafety, trade and the environment.

Dr Paul James Cardwell (University of Sheffield)
Paul James Cardwell, LLB (University of Warwick), DEA (Sciences Po Bor-
deaux), LLM (University of Warwick), PhD (Edinburgh University School of
Law), is a Lecturer in Law at the University of Sheffield. He teaches constitutional
law, administrative law, and European Union law and previously taught at the
Université Montesquieu Bordeaux IV. His main research areas are in European
Union law and governance, with particular focus on foreign policy, external rela-
tions, and institutionalization. He is the author of EU External Relations and
Systems of Governance: the CFSP, Euro-Mediterranean Partnership and Migra-
tion (Routledge, 2009). Dr Cardwell speaks fluent French.

Mr Antony Crockett (Clifford Chance)
Antony Crockett, LLM (LSE), LLB (University of Melbourne) BSc (University of
Melbourne), is an associate with Clifford Chance LLP and is a member of the
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firm’s international arbitration and public international law groups. Prior to joining
Clifford Chance, Mr Crockett worked with the United Nations Office of Legal
Affairs (United Nations Commission on International Trade Law (UNCITRAL)
Secretariat) in Vienna. He is a member of the Association of International Petro-
leum Negotiators, the International Bar Association, the International Law Asso-
ciation, and the Chartered Institute of Arbitrators (MCIArb). In 2009 he was a
coordinator of the Trade and Investment Working Group of Advocates for
International Development (A4ID), a legal charity that facilitates pro bono legal
assistance to civil societies, developing country governments, social enterprises,
and bar associations to help achieve the UN Millennium Development Goals
(MDG).

Prof. Duncan French (University of Sheffield)
Duncan French, LLB (University of East Anglia), LLM (University of Notting-
ham) PhD (University of Wales), is Professor of International Law at the Univer-
sity of Sheffield. His principal research interests are the international legal
implications of sustainable development, international environmental law, and
general international law. He is the author of International Law and Policy of
Sustainable Development (Manchester, 2005). He is a Senior Research Fellow
of the Centre for International Sustainable Development Law (CISDL) and,
together with Professor Ximena Fuentes, Universidad Adolfo Uban’ez, Chile, he
is Co-rapporteur for the International Law Association (ILA) International Com-
mittee on International Law and Sustainable Development.

Mr Nicolas Hachez (University of Leuven)
Nicolas Hachez, LLM (New York University), JD (Université Catholique de Lou-
vain), is Research Fellow at the Institute for International Law and at the Leuven
Centre for Global Governance Studies, University of Leuven. He is drafting his
PhD dissertation on the possible emergence of an international rule of law in a
global governance context. His research interests mainly include international
legal theory, international human rights law, and International investmentlLaw.
He has published articles on various issues connected to those disciplines, such as
the corporate social responsibility movement, the role of non-State actors, and
private regulation in global governance, or the relations between international
investment law and other branches of international law. Formerly, he worked as
an attorney in the Brussels office of an international law firm, where he focused
his practice on international investment law and European Community law.
Mr Hachez speaks English, French, Dutch, and Spanish.

Mr Jarrod Hepburn (University of Oxford/CISDL)
Jarrod Hepburn, LLB, BE (University of Melbourne) BCL (University of Oxford)
is a Legal Research Fellow with the Centre for International Sustainable Devel-
opment Law (CISDL) in the Trade, Investment and Financial Law Programme.
Mr Hepburn’s research interests lie in the relations between trade and develop-
ment, balancing wealth creation through trade and traditional ways of life, and
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sustainable development law’s role in poverty eradication. He is currently a can-
didate for the MPhil at Oxford University, where he is examining issues of dis-
crimination in international economic relations. He has been admitted to practice in
Australian federal and state jurisdictions, and has experience in the Competition
Group of the Australian corporate law firm Mallesons Stephen Jaques. He speaks
English, French, and basic German.

Mr Marek Je _zewski (University of the Cardinal Stefan Wyszyński)
Marek Je _zewski is a Lecturer at the Faculty of Law of the University of the
Cardinal Stefan Wyszyński in Warsaw, where he teaches international public law
and international investment law. He acts as an expert on behalf of the Ministry of
Foreign Affairs of the Republic of Poland in the Interdepartmental Committee on
the Bilateral Investment Treaties, where he works on the model Polish Bilateral
Investment Treaty (BIT). He has participated in the Organisation for Economic
Co-operation and Development (OECD) Investment Committee and the Working
Group of the Investment Committee as a member of the Polish delegation. He
conducted his research in the field of international responsibility in (Word Trade
Organization (WTO) law in the Lauterpacht Centre for International Law (Uni-
versity of Cambridge, 2004), in the Max Planck Institute for Comparative Public
Law and International Law (Heidelberg, 2005), as well as at the University of
Geneva (2005).

Ms Anna Joubin-Bret (UNCTAD)
Anna Joubin-Bret is Senior Legal Adviser with the Division on Investment and
Enterprise of the United Nations Conference on Trade and Development
(UNCTAD) in Geneva. She is an expert on national and international investment
legal frameworks. She is providing expertise to developing countries through the
delivery of technical assistance and capacity-building activities (training courses
and advisory services) and participation in national, regional, and international
conferences and seminars. She also contributes to and oversees the publications
of the Division, in particular, the Issues in International Investment Agreements
Series, the International Investment Policies for Development Series, the Seminal
Studies on International Investment Rule-Making, and the Investment Policy
Reviews. Ms Joubin-Bret holds a post-graduate degree in Private International Law
from the University of Paris I, Panthéon-Sorbonne. She graduated in International
Economic Law and in Political Science. She has been Legal Counsel in the Legal
Department of the Schneider Group; General Counsel of the KIS Group, Director-
Export of Pomagalski S.A., and a judge at the Commercial Court in Grenoble,
France.

Mr Jörg Kammerhofer (Erlangen/Hans-Kelsen-Forschungsstelle)
Jörg Kammerhofer, Mag. jur., Dr jur., Vienna; LLM, University of Cambridge, is
currently a Research Fellow at the Hans Kelsen Research Group at the University
of Erlangen-Nuremberg, Germany, which is publishing a collected works edition
of all of Hans Kelsen’s writings. Dr Kammerhofer has written, inter alia, on
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customary international law, the law of the use of force under the Charter, the
procedure of the International Court of Justice, and Kelsen’s conception of
international law. His forthcoming book deals with the intersection between theory
and practice: Uncertainty in International Law. A Kelsenian perspective. He has
given speeches on the problem of the conflicts of norms in connection with the
fragmentation of international law and on the mythological use of the term ‘con-
stitutionalization’ in international legal scholarship. His main academic interests
are the general, theoretical, and procedural aspects of public international law,
international investment law, and the theory and philosophy of law, in particular
Kelsen’s Pure Theory of Law. Since 2006, he has been a member of the Co-
ordinating Committee of the European Society of International Law (ESIL) Inter-
est Group on International Legal Theory. He is currently working on his second
book, focusing on the concept of expropriation in international investment law.

Mr Avidan Kent (University of Cambridge)
Avidan Kent, LLB (Haifa University), LLM (McGill University), PhD candidate
(Cambridge University), is currently working with the Centre of International Sus-
tainable Development Law (CISDL) as its Publication Officer. Before joining the
CISDL, he worked for an Israeli non-profit organization, leading educational projects
in the field of environment, nature, and law. He has articled as a law clerk for the Israeli
law firm M. Seligman & Co, and he is a member of the Israeli Bar. Mr Kent’s research
interests include international trade and investment law and its intersection with other
legal disciplines, such as competition law and sustainable development law.

Mr Kishan Khoday (UNDP)
Kishan Khoday, JD (Vermont Law School), MSc (Antioch New England Graduate
School), BSc (McGill University), is a senior diplomat with the United Nations
Development Programme (UNDP) since 1997, as Sustainable Development Advi-
sor and Deputy Coordinator for Environment UNDP Indonesia (1997–2005);
Assistant Resident Representative and Team Leader for Energy and Environment,
UNDP China (2005–2009), and currently, as Deputy Resident Representative
UNDP Saudi Arabia. Since 2005 Kishan has also served as a Research Fellow
at the Centre for International Sustainable Development Law (CISDL) in Canada,
where he supports research into sustainability of international trade and investment
regimes. He has published widely on various aspects of sustainable development,
including issues of climate change, energy security, governance reform, conflict
prevention, human rights, world trade, and foreign investment.

Dr Roland Kläger (University of Tübingen)
Roland Kläger, First Legal State Exam, (Albert-Ludwigs-University of Freiburg),
Dr iur. (Eberhard Karls University of Tübingen) is currently a Law Clerk at the
Higher Regional Court of Frankfurt. He was previously a Research Fellow at the
Institute for Public Law (Section 1: European and Public International Law) of the
University of Freiburg, Faculty of Law and a Visiting Fellow at the Lauterpacht
Center for International Law of the University of Cambridge. Additionally, he has
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interned at the German Mission to the United Nations in Geneva and at the Depart-
ment of the German Federal Ministry of Economics competent for the negotiation
of investment agreements. His main areas of legal research include European
public and economic law, international economic law, comparative law, and
international legal theory. Mr Kläger speaks fluent German, English, and Spanish
and has working knowledge of French.

Prof. Paul Stanton Kibel (Golden Gate University)
Paul Stanton Kibel, LLM (University of California at Berkeley, Boalt Hall School
of Law), JD (Willamette University College of Law), BA (Colgate University), is
Associate Professor and Co-Director of the Center on Urban Environmental law
(CUEL) at Golden Gate University (GGU) School of Law, where he also serves as
Faculty Editor for the GGU Environmental Law Journal. His teaching at GGU
includes Water Law, Trade and the Environment, Environmental Law and Policy,
and California Environmental and Natural Resources Law. Mr Kibel has also
taught water policy in the West at Berkeley’s Goldman Graduate School of Public
Policy. Prior to his position with GGU, he was a partner with the Environmental
and Water Practice Group at Fitzgerald Abbott & Beardsley LLP, and he worked as
Legal Counsel for the California State Coastal Conservancy (a public agency) and
with the environmental nonprofit organizations Pacific Environment and Sierra
Club Legal Defense Fund (now Earthjustice). Kibel’s publications include the
books The Earth on Trial: Environmental Law on the International Stage (Rou-
tledge, 1999) and Rivertown: Rethinking Urban Rivers (MIT Press, 2007).

Ms Vuyelwa Kuuya (University of Cambridge)
Vuyelwa Kuuya, LLB (University of Cape Town), LLM (University College Lon-
don), is a Research Fellow of the Lauterpacht Centre for International Law at
Cambridge University and a Research Associate of one of Africa’s leading
investment advisory firms. She is the lead-researcher on a Cambridge University
research project investigating the concept of corporate complicity in human rights
violations related to their investment in resource-rich, weakly governed, and poli-
tically unstable environments in the developing world. Ms Kuuya is also a Legal
Research Fellow of the Centre for International Sustainable Development Law.
She is a South African citizen who grew up in Zimbabwe, and her research interests
include the legal and moral obligations of corporations vis-à-vis human rights and
the environment.

Prof. Céline Lévesque (University of Ottawa)
Céline Lévesque, LLL (University of Ottawa), LLB (Dalhousie University), LLM
(College of Europe), MA (George Washington University), is Associate Professor
in the Faculty of Law, Civil Law Section, at the University of Ottawa. Her main
research area is international investment law. She has published a number of
articles in this area and is the author of the chronique on investment for the
Canadian Yearbook of International Law (1999–2003, 2006–). In 2008 and
2009, she was Scholar-in-Residence at the Trade Law Bureau of the Canadian
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Department of Foreign Affairs and International Trade, where she was involved in
North America Free Trade Agreement (NAFTA) Chapter 11 litigation and bilateral
investment treaty negotiations. Before joining the Faculty of Law, she worked at
the World Bank (1995–1998).

Ms Mahnaz Malik (IISD)
Mahnaz Malik is an Associate and International Law Advisor, International Insti-
tute for Sustainable Development (IISD). She has been actively involved at the
IISD in building the capacity of over ten developing States and four regional
groupings of African and Caribbean States on international investment agreements
(IIAs), including bilateral and regional negotiations, model treaties, and foreign
investment policies. She previously worked in the dispute resolution department of
international law firm Simmons & Simmons in London, where she advised on
international arbitrations conducted under the auspices of the International Center
for Settlement of Investment Disputes (ICSID), the International Chamber of
Commerce (ICC), the London Court of International Arbitration (LCIA), as well
as on an ad hoc basis. Ms Malik has been admitted as an Attorney at Law (New
York), a Solicitor (England and Wales) and an Advocate (Pakistan). She received
the prestigious Financial Times Legal Innovator of the Year Award in 2007.
Ms Malik holds a BA(HONS) and MA degree in law from Cambridge University
(UK). She is a member of the ICC Commission on Arbitration and Anti-Corrup-
tion. Ms Malik regularly speaks and publishes on international investment and
sustainable development issues. More information on IISD’s work on investment
for sustainable development can be obtained from <www.iisd.org/investment>.

Prof. Graham Mayeda (University of Ottawa)
Graham Mayeda, MA (University of Toronto), PhD (Philosophy, University of
Toronto), JD (University of Toronto) is an Associate Professor at the Faculty of
Law, Common Law Section, of the University of Ottawa, Canada. His research
focuses on the effects of international trade and investment agreements on devel-
oping countries. He also writes in the area of legal philosophy, with two main areas
of concentration: (1) theories of judgment and the application of Japanese and
contemporary European phenomenology to understanding judgment, and (2) cos-
mopolitan theories of global justice and their implications for the structure and
application of international law. He is also interested in the impact of cultural,
socio-economic, racial, and gender differences in criminal law and the law of
evidence, and he has written on transgender identity and the law.

Prof. Kate Miles (University of Sydney)
Kate Miles is a Lecturer in International Law at the Faculty of Law, University of
Sydney. She has published work on international investment law, sustainable
finance, and the regulation of corporate conduct under international law. She is
a Legal Research Fellow of the Centre for International Sustainable Development
Law, Montreal, Canada, and, in 2009, she was appointed to the International Law
Association’s New Study Group on the Role of Soft Law Instruments in
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International Investment Law. She is a member of the Society of International
Economic Law, the International Law Association, Australian Branch, and the
Australia and New Zealand Society for International Law. She is also the Assistant
Editor of the Asia Pacific Journal of Environmental Law. Ms Miles has an LLM in
Environmental Law (HONS I) from the University of Auckland and an LLM in
International Legal Studies from the New York University School of Law. She was
the recipient of the Geoffrey Powell Prize and the Gary Davies Medal as an under-
graduate at the University of Auckland. She has taught at King’s College, Uni-
versity of London, and studied at University College London. She was awarded an
Australian Postgraduate Award to pursue her doctorate at the University of Sydney
on the interrelationship between international investment law and principles of
environmental protection. She has also practised in leading commercial law firms
in Auckland and Sydney, including Allens Arthur Robinson (Sydney).

Mr Martins Paparinskis (University of Oxford/New York University)
Martins Paparinskis, LLB (University of Latvia), M Jur(DIST) (Clifford Chance
Prize) (University of Oxford), MPhil(DIST) (University of Oxford), is a DPhil
candidate at Queen’s College, University of Oxford, and a Hauser Research
Scholar at New York University. He is also a Junior Research Fellow at Merton
College of the University of Oxford. He has been a Graduate Teaching Assistant in
Public International Law and International Economic Law at the University of
Oxford. His research concentrates on investment protection law, particularly in
the broader context of sources of law, treaty interpretation, State responsibility, and
international dispute settlement. As a Hauser Scholar, Mr Paparinskis addresses the
operation of systemic integration of treaty and custom in investment treaty law. He
has published and spoken in conferences about investment protection law, most
recently about the role of countermeasures in investment protection law and the
normative implications of the reliance on pari materia case law. Mr Paparinskis
speaks fluent Latvian, English, and Russian, and he has a working knowledge of
French.

Dr Marie-Estelle Rey (OECD)
Marie-Estelle Rey is a Policy Analyst and Project Coordinator in the Organization
for Economic Co-operation and Development (OECD) in Paris. She works for the
Investment Programme of the MENA (Middle East and North Africa) region. She
coordinates research and policy dialogue related to investment policies and pro-
motion in the region. Previously, she was a Legal Expert in the Division on
Investment and Enterprise Development in the United Nations Conference on
Trade and Development (UNCTAD) in Geneva. She was coordinating technical
assistance and training activities of the work programme on international
investment agreements. She also contributed to the research and analysis work
and the intergovernmental activities of the programme. Before that, she was Pro-
ject Officer in the UNCTAD programme on small and medium-sized enterprises
(Empretec). She holds a PhD in Public Law from the Université René Descartes
Paris V in France. She graduated in international relations and development law.
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Ms Åsa Romson (Stockholm University)
Åsa Romson, LLM (Stockholm University), is a doctoral student in Environmental
Law at Stockholm University. She writes about international investment agree-
ments (IIAs) and their impact on the function and development of environmental
law. Her research also focuses on developing States’ capacities to develop envir-
onmental law while complying with IIAs and has included field work in Central
America. She is affiliated with the Stockholm Resilience Centre and teaches
several undergraduate courses at the Centre and the University. She previously
worked with international policy issues at the Swedish NGO Centre for Develop-
ment Cooperation, Forum Syd, and participated as NGO Representative in various
United Nations and World Bank forums. Ms Romson speaks fluent Swedish,
English, and Spanish and has a working knowledge of French.

Mr Olivier Rukundo (CISDL/McGill University)
Olivier Rukundo, BA (University of North Iowa), Grad. Economics (Concordia
University), is an Associate Fellow with the Centre for International Sustainable
Development Law (CISDL). He has worked with the CISDL for the past three
years as a legal scholar and researcher with the Biodiversity programme. With the
CISDL’s research on legal aspects of access and benefit sharing (ABS) of genetic
resources, he hosted the CISDL Junior Legal Researchers’ Workshop on New
Research Priorities for the International Regime on Access and Benefit Sharing,
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Chapter 1

An Introduction to Sustainable
Development in World
Investment Law

Markus Gehring & Andrew Newcombe*

1. SUSTAINABLE DEVELOPMENT AS A
GLOBAL OBJECTIVE

Sustainable development is a widely accepted objective of the global community.
Ideas underlying sustainable development have governed the practices of many
cultures for thousands of years.1 As expressed in the 1987 Brundtland Report,
it can be defined as ‘development that meets the needs of the present without
compromising the ability of future generations to meet their own needs’.2 Signifi-
cantly, from inception, the concept did not focus on limiting economic activity but
rather on re-directing development in order to ensure the potential for long-term,

* The authors wish to thank Simon Grant from the University of Ottawa for his excellent research
assistance.

1. See Separate Opinion by H.E. Judge C.G. Weeramantry, Case Concerning the Gabcikovo-
Nagymaros Project (Hungary v. Slovakia), [1997] I.C.J. Rep. 7, 140.

2. Gro H. Brundtland et al., Our Common Future: The Report of the World Commission on Envi-
ronment and Development (Oxford: Oxford University Press, 1987) [Brundtland Report], at ix.

Marie-Claire Cordonier Segger, Markus W Gehring, and Andrew Newcombe, Sustainable
Development in World Investment Law, 3–11.
# 2011 Kluwer Law International BV, The Netherlands.



sustained yields.3 In this way, sustainable development is closely related to, and
could be viewed as a core objective of, national and international investment law
and policy.

Agenda 21, the world’s plan of action from the United Nations Conference on
Environment and Development, highlighted some of the sustainable development
challenges with regard to investment:

Investment is critical to the ability of developing countries to achieve needed
economic growth to improve the welfare of their populations and to meet their
basic needs in a sustainable manner, all without deteriorating or depleting the
resource base that underpins development. Sustainable development requires
increased investment, for which domestic and external financial resources are
needed. Foreign private investment and the return of flight capital, which
depend on a healthy investment climate, are an important source of financial
resources.4

Ten years later, the 2002 World Summit on Sustainable Development in
Johannesburg emphasized the need for more environmentally sound and equitable
development. The summit’s Johannesburg Plan of Implementation (JPOI) identi-
fied ‘an enabling environment for investment’5 as one of the foundations for sus-
tainable development. The JPOI is replete with references to the need to increase
and promote investment.6

The G8 Heads of State, in their declaration Responsible Leadership for a
Sustainable Future7 in 2009 highlighted the role investment plays in ensuring
sustainable growth:

3. Markus W. Gehring & Marie-Claire Cordonier Segger (eds), Sustainable Development in World
Trade Law (The Hague: Kluwer Law International, 2005) [Sustainable Development in World
Trade Law].

4. Agenda 21: Programme of Action for Sustainable Development, Report of the UNCED, vol.
U.N. GAOR, 46th Sess., Agenda Item 21, UN Doc A/Conf.151/6/Rev.1 (1992), 31 I.L.M. 874, at
para. 2.23.

5. UN World Summit for Sustainable Development: Plan of Implementation, World Summit for
Sustainable Development, vol. UN Doc. A/CONF.199/L.1 (Johannesburg, South Africa 2002).
Plan of Implementation of the World Summit on Sustainable Development, UN Doc. A/CONF.
199/20 (2002), para. 4 [Johannesburg Plan of Implementation], available online: <www.un.org/
esa/sustdev/documents/WSSD_POI_PD/English/POIToc.htm>.

6. Johannesburg Plan of Implementation, ibid., paras 16, 19, 21, 40, 42, 43, 62, 66–67, 69, 83–84,
106 and 141. Para. 84 addresses foreign direct investment and highlights the need to ‘facilitate
greater flows of foreign direct investment so as to support sustainable development activities,
including the development of infrastructure, of developing countries, and enhance the benefits
that developing countries can draw from foreign direct investment, with particular actions to:
(a) Create the necessary domestic and international conditions to facilitate significant increases
in the flow of foreign direct investment to developing countries, in particular the least developed
countries, which is critical to sustainable development, particularly foreign direct investment
flows for infrastructure development and other priority areas in developing countries to
supplement the domestic resources mobilized by them’.

7. ‘G8 Declaration’, available online: <www.g8italia2009.it/static/G8_Allegato/G8_Declaration_
08_07_09_final,0.pdf >.
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The current crisis has affected capital flows, including foreign direct invest-
ments (FDIs), which represent an important source of financing and a driver of
economic growth and integration. We stress the positive role of long term
investments. We will work to reverse the recent decline in FDI, by fostering an
open, receptive climate for foreign investment, especially in emerging and in
developing countries. [ . . . ] Conscious of the complementary role played by
governments and the private sector in reaching a sustainable growth, we call
for enhanced efforts to avoid wider consequences of the financial crisis and to
promote responsible business practices.8

This recognition was echoed and magnified in the Core Values for Sustainable
Economic Activity, agreed upon in Pittsburg in 2009, where the G20 Heads of
State noted:

We share the overarching goal to promote a broader prosperity for our people
through balanced growth within and across nations; through coherent eco-
nomic, social, and environmental strategies; and through robust financial
systems and effective international collaboration. . . . We have a responsibility
to recognize that all economies, rich and poor, are partners in building a sus-
tainable and balanced global economy in which the benefits of economic growth
are broadly and equitably shared. We also have a responsibility to achieve the
internationally agreed development goals. . . . We have a responsibility to
ensure an international economic and financial architecture that reflects
changes in the world economy and the new challenges of globalization.9

Furthermore, the G20 Heads of State in their 2009 Pittsburg Leaders Statement,
commit to a sustainable growth model:

We will work together to ensure that our fiscal, monetary, trade, and structural
policies are collectively consistent with more sustainable and balanced tra-
jectories of growth. We will undertake macro prudential and regulatory
policies to help prevent credit and asset price cycles from becoming forces
of destabilization. As we commit to implement a new, sustainable growth
model, we should encourage work on measurement methods so as to better
take into account the social and environmental dimensions of economic
development.10

Sustainable development has, in one formulation or another, been enshrined as an
explicit objective in more than fifty binding international treaties.11 It is central to

8. Ibid., at paras 49–53.
9. ‘G20 Leaders’ Statement, Pittsburgh Summit September 24–25’, Annex, Core Values for Sus-

tainable Economic Activity, paras 3, 5, available online: <www.g20.org/pub_communiques.
aspx>.

10. ‘G20 Leaders’ Statement, Pittsburgh Summit September 24–25’, para. 5, available online:
<www.g20.org/pub_communiques.aspx>.

11. Marie-Claire Cordonier Segger & Ashfaq Khalfan, Sustainable Development Law: Principles,
Practices & Prospects (Oxford: Oxford University Press, 2004), at 32–36.
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the mandate of many international organizations, and it is the subject of numerous
‘soft law’ declarations and standards.12 Sustainable development and its principles
guide domestic and international law in many areas of economic, social and
environmental policy, particularly where these fields intersect. However, in
international investment law, sustainable development remains challenging to
implement. The challenge is to ensure that new international and domestic rules
that are being developed to encourage investment by providing additional
protection for investors from capital exporting States also provide sufficient policy
flexibility and incentives to encourage sustainability.

2. THE CONCEPT OF SUSTAINABLE DEVELOPMENT
AND ITS MEANING IN INTERNATIONAL LAW

While the introduction of the concept of sustainable development can be traced
back to eighteenth-century forestry laws in Central Europe,13 its ongoing evolution
in the field of international law is a much more recent phenomenon to the point
that it is now included and, to lesser and greater degrees, implemented in many
international agreements. To date, the most frequently cited definition of sustain-
able development is ‘development which meets the needs of the present without
compromising the ability of future generations to meet their own needs’.14 There is
also a general understanding that the development mentioned above must take into
account three intersecting factors – economic development and social (human
rights) development, as well as environmental protection.15 The exact delimitation
of these factors and their applicability in practice has been at the centre of many
discussions over the last few decades across many academic and international
institutional fora.

The concept in its current form, primarily its ‘underlying environmental prin-
ciples’,16 can be traced back to the Conference on the Human Environment, hosted
by the United Nations in 1972 in Stockholm. The 1972 UN Stockholm Declaration
on the Human Environment that stemmed from this conference spurred significant
efforts at the international level to protect the environment, notably the creation of
the United Nations Environment Programme (UNEP) in 1973. While not tackling
the issue of sustainable development specifically, there were some minimal refer-
ences to the concept, most notably in the second paragraph of the Declaration,
where governments agreed that: ‘The protection and improvement of the human
environment is a major issue which affects the well-being of peoples and economic
development throughout the world’.17 As for sustainable development as its own

12. Ibid.
13. Sustainable Development in World Trade Law, supra n. 3, at 5.
14. Brundtland Report, supra n. 2.
15. Cordonier Segger & Ashfaq Khalfan, supra n. 11, at 1.
16. Ibid., at 16.
17. ‘Declaration of the United Nations Conference on the Human Environment’ (Stockholm, 16

Jun. 1972).
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socio-political concept, its first express manifestations were in the early 1980s in
the report from the International Union for Conservation of Nature, World Con-
servation Strategy, as well as in the book Building Sustainable Strategies.18

It was not until 1987 that the concept truly took hold with the release of the
World Commission of Environment and Development report entitled Our
Common Future, commonly referred to as the Brundtland Report.19 It was also
manifest in 1992 in the work that arose out of the United Nations Conference on
Environment and Development held in Rio de Janeiro. Investment is a key element
of both the Rio Declaration and Agenda 21.20

International economic institutions, such as the World Trade Organization
(WTO), have come to embrace the concept of sustainable development. In fact,
the concept went from being mentioned in the Preamble of the WTO Agreement in
1995 (‘while allowing for the optimal use of the world’s resources in accordance
with the objective of sustainable development, seeking both to protect and preserve
the environment and to enhance the means for doing so in a manner consistent with
their respective needs and concerns at different levels of economic develop-
ment’21) to being highlighted in later declarations. This was made clear in several
Ministerial Declarations in the years following the conclusion of the WTO Agree-
ment, including in the 1998 Geneva Ministerial Conference Declaration, where the
ministers state that: ‘We shall also continue to improve our efforts towards the
objectives of sustained economic growth and sustainable development’.22

Despite many references to the concept of sustainable development and
widespread recognition by States of the need to pursue it, there was little, if any,
consensus on its precise meaning. The 2002 World Summit on Sustainable Devel-
opment aimed to ‘reinvigorate global commitment to sustainable development’.23

From this conference came the JPOI, which shifted the focus of sustainable
development from ‘primarily ‘‘environmental protection’’ to an integrated envi-
ronmental, social and development agenda, with attention to poverty eradication,
sanitation, and health’.24 Once again though, a consensus was not reached on the
principles that govern sustainable development.

In 2002, after a decade’s worth of research, the International Law Association
(ILA) Committee on the Legal Aspects of Sustainable Development drafted the
New Delhi Declaration on the Principles of International Law Related to Sustain-
able Development (ILA Declaration).25 The ILA Declaration identifies seven
different principles in the field of sustainable development. There is the duty of

18. Cordonier Segger & Khalfan, supra n. 11, at 17.
19. Brundtland Report, supra n. 2.
20. See Ch. 6 in this volume.
21. Preamble of the WTO Agreement.
22. Geneva Ministerial Declaration, WTO Document WT/MIN(98)/DEC/1, 25 May 1998 at

para. 4.
23. Cordonier Segger & Khalfan, supra n. 11, at 25.
24. Ibid., at 26–28.
25. International Law Association 2002, New Delhi Declaration on the Principles of International

Law Related to Sustainable Development (London: ILA, 2002).
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States to ensure sustainable use of natural resources, first reflected in Principle 21
of the Stockholm Declaration, as well as in Principle 2 of the Rio Declaration.26

This principle calls upon States to use the natural resources within their jurisdic-
tions in such a way as to not damage the environment or natural resources of other
States. The second principle (equity and poverty eradication) refers ‘to both inter-
generational equity (the rights of future generations to enjoy a fair level of the
common patrimony) and intra-generational equity (the rights of all the peoples
within the current generation of fair access to the current generation’s entitlement
to the Earth’s natural resources)’27 and highlights the importance of the eradication
of poverty to achieving sustainable development (as did Principle 5 of the Rio
Declaration).28 Next there is the principle of common but differentiated respon-
sibilities, which draws on, among other concepts, ‘the polluter pays’ principle.
Principle 4 highlights the need to use the precautionary approach to human health,
natural resources’ and ecosystems, which was first enshrined by Principle 15 of the
Rio Declaration, which states that: ‘Where there are threats of serious or irrevers-
ible damage, lack of scientific certainty shall not be used as a reason for postponing
cost-effective measures to prevent environmental degradation’.29 In Principle 5,
the ILA Declaration emphasizes public participation and access to information and
justice as a necessary element of sustainable development in that ‘it is a condition
of responsive, transparent and accountable governments’.30 In close correlation to
that, in Principle 6, the ILA Declaration expresses that good governance is a key
principle to ensure sustainable development, both at the domestic and international
levels. In this respect, the JPOI states that:

Good governance within each country and at the international level is essential
for sustainable development. At the domestic level, sound environmental,
social and economic policies, democratic institutions responsive to the
needs of the people, the rule of law, anti-corruption measures, gender equality
and an enabling environment for investment are the basis for sustainable
development.31

Lastly in Principle 7, the ILA Declaration suggests that there is a principle of
integration and interrelationship, in particular in relation to human rights and
social, economic, and environmental objectives. This last principle permeates
many different soft law instruments, including Principle 4 of the Rio Declaration,

26. Cordonier Segger & Khalfan, supra n. 11, at 110.
27. New Delhi Declaration on the Principles of International Law Related to Sustainable Devel-

opment, supra n. 25.
28. 1992 Rio Declaration on Environment and Development, Report of the United Nations Con-

ference on Environment and Development, UN Doc. A/CONF.151/6/Rev.1, (1992) 31 ILM 874
[Rio Declaration].

29. Rio Declaration, ibid.
30. New Delhi Declaration on the Principles of International Law Related to Sustainable Devel-

opment, supra n. 25.
31. Johannesburg Plan of Implementation, supra n. 5, at para. 4.
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which states that ‘In order to achieve sustainable development, environmental
protection shall constitute an integral part of the development process and cannot
be considered in isolation from it’,32 and Chapter 39 of Agenda 21, where States
agree to ‘focus on the further development of international law on sustainable
development, giving special attention to the delicate balance between environmen-
tal and developmental concerns’.33

3. INTERNATIONAL INVESTMENT LAW AS AN
INSTRUMENT FOR SUSTAINABLE DEVELOPMENT

There is a global consensus that there is a need for sustainable development and
that foreign direct investment (FDI) is a key component of any development
agenda.34 Indeed, many soft law instruments have stressed the importance of
investment with regard to sustainable development. This relationship is reflected
in Agenda 21 and is stated very expressly in the final report of the International
Conference on Financing for Development (Monterrey Consensus): ‘Private
international capital flows, particularly foreign direct investment, along with
international financial stability, are vital complements to national and international
development efforts. Foreign direct investment contributes toward financing sus-
tained economic growth over the long term’.35

In light of this policy consensus, there needs to be an appropriate international
and national regulatory framework to facilitate FDI. According to the Monterrey
Consensus, key aspects of this framework are a ‘transparent, stable and predictable
investment climate, with proper contract enforcement and respect for property
rights, embedded in sound macroeconomic policies and institutions that allow
businesses, both domestic and international, to operate efficiently and profitably
and with maximum development impact’.36

Although there is general consensus on the importance of foreign direct
investment for sustainable development, there is still much to be done to ensure
that the current regulatory framework for international investment law promotes
sustainability. Given the proliferation of international investment agreements
(IIAs) across the globe,37 these agreements offer great potential to integrate

32. Rio Declaration, supra n. 28.
33. Agenda 21, supra n. 4, at para. 39.1, Ch. 39.1.
34. Andrew Newcombe, ‘Sustainable Development and Investment Treaty Law’, J. World

Investment & Trade 8 (2007): 357 at 357.
35. Paragraph 1, Monterrey Consensus of the International Conference on Financing for Devel-

opment, Report of the International Conference on Financing for Development, 22 Mar. 2002,
UN Doc. A/CONF.198/11, Ch. 1, resolution 1, annex (2002), available online: UN <www.un.
org/esa/ffd/monterrey/MonterreyConsensus.pdf> [Monterrey Consensus].

36. Monterrey Consensus, ibid., at para. 21.
37. See Andrew Newcombe & Lluı́s Paradell, Law and Practice of Investment Treaties: Standards

of Treatment (The Hague: Kluwer Law International, 2009), Ch. 1, for a description of the
development of investment treaty law.
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sustainable development principles while at the same time fulfilling their classic
role of promoting and protecting international investments. As international
investment law has matured, there have been attempts to integrate sustainable
development principles into the negotiation, structure, content and implementation
of IIAs.38 Thus, there are lessons to be learned from the successful implementation
of sustainable development principles into international investment law, but there
also remains room for improving the legal framework for foreign investment to
ensure that it actively promotes sustainable development.

This volume builds upon previous research on sustainable development in
international trade law and policy, published in Sustainable Development in World
Trade Law.39 The volume’s goal is to analyse the state of international investment
law through the lens of sustainable development and to clarify how international
investment law can contribute to sustainable development. The various chapters in
the volume identify, characterize, and analyse existing rules, innovations, and best
practices in international investment agreements, including the investment mea-
sures used by other sustainable development treaties and instruments. The volume
proceeds in four parts.

Part I establishes the foundations. Chapters by leading experts examine links
between investment law and development, investment law and the environment,
and investment law and human rights. A further chapter explains why traditional
rules on norm conflict do not present the most effective way to address the
problematic aspects of these relationships. The last chapter in this part proposes
a new agenda for a more integrated approach, taking into account principles of
sustainable development law.

Part II of the volume addresses the procedural and substantive dimension of
sustainable development in international investment law. The first section of Part II
covers procedural mechanisms for addressing sustainable development con-
cerns: impact assessments of investment treaties and innovations in the dispute
settlement process. The second section of Part II analyses substantive elements of
investment treaties: the definition of investment, fair and equitable treatment,
national treatment, regulatory expropriation, stabilization clauses, exceptions, and
necessity. The third section of Part II focuses on innovations in bilateral and
regional investment law, providing an analysis of the North American Free Trade
Agreement (NAFTA) and water resources, investment innovations in the European
Union – African, Caribbean and Pacific Group of States (ACP) agreements, experi-
ences with investment arbitration in the case of water privatization in Africa, recent
developments in investment treaty law in the Asia-Pacific region, and an exami-
nation of investment mechanisms found in the Energy Charter Treaty and their
potential role in addressing climate change.

Part III is divided into two sections. The first section examines emerging
issues and proposals: improvements to IIAs for developing countries, a chapter
on the International Institute for Sustainable Development’s Model Investment

38. Newcombe, supra n. 34.
39. Sustainable Development in World Trade Law, supra n. 3, at 4.
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Agreement, a chapter on one of the core issues identified in the G8 Declaration –
corporate social responsibility, and a final chapter of the institutionalization of
sustainable development in investment arbitration. The second section of Part
III examines how investment can be promoted through sustainable development
treaties in general, followed by chapters on climate change, and biodiversity
treaties, as well as treaties concerning water use and shared river regimes.

Part IV provides the conclusions, which draw out the themes from this volume
and provide a research agenda for the future in this emerging and important area.

With rich contributions from leading investment law practitioners, arbitrators,
and academics, the volume offers a constructive, timely, and accessible expert
analysis of recent ‘sustainable developments’ within the realm of international
investment law, providing an integrated and essential guide to some of the most
important debates in international economic law today.
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