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Investment protection obligations in bilateral istreent agreements and the investment chapter
of the North American Free Trade Agreemegnbvide that states must pay compensation for
measures tantamount to expropriation. The scopiisfobligation is controversial because
international law has failed to develop clear ritagsdetermining when a government measure is
expropriatory. This thesis analyzes the intermatidaw governing expropriation and the scope
of foreign investment protection under internatiofew. It argues that states should have
significant autonomy in the regulation of foreigmvéstment, even if regulation significantly
impairs the value of an investment. An internagiaminimum standard of investment protection
should require compensation for appropriationsropprty, national treatment, respect for state
contracts and protection against arbitrary and dppestic state conduct. The thesis then
analyzes the scope of expropriation under Chaplevels of the NAFTA and the effect of

international investment obligations on domestgutatory authority.
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INTRODUCTION

A prevalent theme in discussions of trade and imvest liberalization is the concern with the
loss of sovereignty and regulatory authority ovational economies. This concern was evident,
for example, in the concerted opposition by numernan-governmental organizations to the
negotiation of theMultilateral Agreement on Investme(the “MAI”) at the Organisation for
Economic Co-operation and Development. Critics tbé MAI and trade investment
liberalization point to the Government of Canad&tlement with US based Ethyl Corporation
in July 1998 as proof of their claims that the fddezation of trade and investment is a threat to
national sovereignty and results in reduced pratedbr the environment and public health. In
1997 Ethyl Corporation claimed $250 million (US) damages from Canada under Chapter
Eleven (Investment) of thorth American Free Trade Agreemdtiie “NAFTA”) in response

to the Canadian government's ban on the importeapdrt of MMT, a gasoline additive. Ethyl
Corporation claimed the ban violated the natiomahtment, performance requirements and
expropriation provisions in Chapter Eleven. Witile merits of Ethyl Corporation’s claim were
not unassailable, the Government of Canada chosettie with Ethyl Corporation rather than to

proceed with investor-state arbitration under Caafteven of the NAFTA. The claim by Ethyl



Corporation and its settlement raises importantstioes about the impact of investment

obligations on domestic regulatory authority.

Significant investment liberalization has occuriedhe 1990’s resulting in a numerous treaties
with investment protection provisions, includingetNNAFTA and the Energy Charter Treaty.
The number of bilateral investment treaties (“Bl)isiore than doubled between 1990 and 1997,
to over 1500. The number and scope of treatiesmgavg foreign direct investment continues to
increase and, as the result of investor-stateratigib provisions in many of these treaties, so
does the potential that state regulation that tdfgroperty rights may breach international

investment obligations.

In this thesis | focus on one controversial aspefctinternational investment policy and
investment protection, namely, the meaning and esaafpexpropriation in international law.
This area will become increasingly important asesters continue to launch claims under
Chapter Eleven of the NAFTA and under similar psauis in BITs. Chapter Eleven provides
that Canada, the US and Mexico may expropriateke measures tantamount to expropriation
only if the measure is for a public purpose, is-d@triminatory and the state party pays the
required compensation. One of the controversiakissn Ethyl Corporation’s claim was whether
the Canadian government's ban on the import andrexp MMT was a measure tantamount to
expropriation of Ethyl Corporation’s investment @Ganada. It is also an area that requires

considerable clarification in international law.

Expropriation cases in international law have tiadally involved confiscations or seizures of
property, the nationalization of key industrieschely foreign interests or the cancellation of
state-granted natural resource concessions. Iltrasdna number of claims under the NAFTA
are based on a conception of expropriation thabidrinally similar to “regulatory takings” in
US Fifth Amendment jurisprudence. A “regulatonkitg”, or what | will refer to as a
“regulatory expropriation”, arises where governmlegislation or a regulatory measure deprives
a property owner of the use or benefit of propdrtgits or prohibits the transfer or disposition

of property or has the effect of destroying theueabf property, but where the state does not



acquire title to the property in question. Regutatexpropriations, therefore, differ from typical

cases of expropriation, such as the taking of ptgger a highway or other public projects.

While courts in many states, especially in thos¢estwith constitutional protection of property
rights, have considered the distinction betweenapqmtion and regulation and have developed
a jurisprudence on when regulation is exproprigttingre are few sources in international law
governing the distinction between regulation angrepriation of property. Given the
experience of Chapter Eleven claims under the NARRA expanding network of BITs and the
potential for a multilateral framework for the treeent of foreign investment to be negotiated in
the future, potentially under the auspices of therld/ Trade Organization, it is important to
clarify the extent to which a state is responsfbleeconomic injuries to a foreign investor when
it exercises sovereign powers that affect the itor&spropertyt This is particularly important
in the domain of social regulation, for example ulagjon to protect the environmental and
health, since this form of regulation may signifitg affect the economic viability of an

investment and is at the core of domestic regujadathority.

The thesis is divided into five chapters that tréigtinct but interrelated issues. Chapter One
explores the diverse rationales for why governmshtsuld or should not compensate property
owners when government regulation impairs the valuproperty rights. The purpose of the
chapter is not to develop a theory of property tsghr a framework for compensation for
regulatory expropriation. Rather, | argue thate¢hs significant disagreement about the optimal
compensation policy for expropriation claims. T@eapter begins with a review of US Fifth
Amendment jurisprudence. It examines how the Ufr&ue Court has distinguished between
regulation and “takings” of property and analyzée tdoctrinal rationales used to justify
compensation and non-compensation. | then focusomnsome US property law scholars have
analyzed the “regulatory takings question” as astjae of transitions in property rights. The
chapter reviews the substantial economic literatarealyzing the incentive effects of

compensation versus no-compensation and under whatimstances compensation for

1it is important to note that the thesis is concerned withbthdy of international law that regulates state
treatment of property (or ‘investments” as defined in the NARNd BITs) of foreign nationals and not the state’s
treatment of the property of its own nationals.



expropriation is economically efficient. | conctudhat there are sound rationales supporting
compensation where the government acquires a eetlgnized and crystallized property
interest, but that claims for compensation areasotompelling where they are based on losses

of economic value or a deprivation of property tggtesulting from general social regulation.

The sources of international law are reviewed ira@ér Two in order to assess whether, and
under what circumstances, international law obligedes to pay compensation for regulatory
expropriation. The paucity of sources demonstrttasinternational law has failed to develop
clear rules to determine what government measunesu@at to expropriation. Customary
international law is unclear and BITs and otherinational treaties typically refer to an
uncertain and vague international law to deternwh@t amounts to an expropriation. Rather
than clarifying the scope of expropriation undeteinational law, international investment
instruments incorporate vague standards to be eapflly investor-state arbitration tribunals.
While the scope of expropriation under internatidas remains vague, there is considerable
authority to suggest that international law gergredquires compensation where the state has
either directly or indirectly acquired property rinca foreign national and there is no justification
under the state’s police power for the acquisitidvly review concludes that there is no duty in
customary international law for states to adopt ldeest restrictive measures available when
regulating property rights in the public interestldhat states generally exercise broad discretion
under their police powers to regulate uses of ptgpeln these cases state responsibility does
not arise under international law for the effectsoich regulation on the value of a foreign

investor’s property.

Chapter Three draws on the analysis in Chaptersaderwo to develop a framework for how
international law should treat claims of regulaterpropriation. | argue that the development of
a legal framework for the treatment of foreign istveent, including the treatment of claims for
regulatory expropriation, is best founded on a glthat views the level of investment
protection as instrumental to the maximization twfbgl social welfare resulting from foreign
investment flows. Investment protection is priryaan instrument of economic policy and
reference solely to the respect for property righies not serve as a compelling basis for the

development of international law on investment @ctbn. | argue that states should have



significant autonomy in the regulation of foreignvéstment, even if regulation significantly
interferes with property rights or the value of theestment. | then propose a framework for an
international minimum standard of investment protecthat would require compensation for
appropriations of property, cancellation of stadatcacts and breaches of a minimum standard of
treatment. In addition, foreign investors wouldgretected from discriminatory acts through a

national treatment requirement.

Chapter Three also addresses the complex inteoretaip between international investment law
and international trade law. A state measure maypitimarily aimed at trade in goods, for
example, an import restriction, but have a considlerimpact on investment. A paradigmatic
example is the Canadian government’s ban on theringnd export of MMT which, according
to Ethyl Corporation’s Chapter Eleven claim, wouldve destroyed Ethyl Corporation’s
investment in Canada. In such cases, what rulesternational trade law, international
investment law or both — should apply? A framewisrkequired to determine the applicable law
and jurisdiction in cases of overlap and this imtdepends on the future institutional structure

for international investment law.

Claims under Chapter Eleven of the NAFTA have bermemely controversial, particularly
because six of the claims have involved environalengigulation. The Chapter Eleven claims,
and the investment protection provided in Chaplevén, are viewed by many environmental
organizations and opponents of investment libeaibn as an assault on the ability of
governments to regulate investment, a vindicatibrihe rights of investors over the public
interest and proof that trade and investment libexthon constrains the ability of governments
to regulate in the public interest. These claimg the controversy over the proposed MAI have
created interest in the scope and impacts of iatemmal investment law. Chapter Four analyzes
the scope of the expropriation provisions of Chapieven and claims of expropriation under
the NAFTA. | argue that the scope of expropriatianChapter Eleven is not broader than
customary international law and that, on this hasis claims of regulatory expropriation made
to date under Chapter Eleven should not be suedessfowever, given the uncertainty and
vagueness of international expropriation law, aterimational tribunal may give a wider

interpretation to the expropriation provisions thaargue is warranted. Since the scope of the



obligations in Chapter Eleven is unclear, the meguoif expropriation in Chapter Eleven should

be clarified.

The final chapter compares Canadian expropriat@nwith international law and assesses the
impact of Chapter Eleven and international expetmn law on domestic regulatory authority.
A comparison of Canadian and international law rord the views and concerns expressed by
other commentators, namely, that international tegquires compensation for expropriation in
areas that Canadian law does not. Governmentityafor expropriation under Canadian law
arises where the government appropriates propemy & person while international law focuses
on whether the government measure in question \depr person of property. As a result
government measures that are not expropriatoryru@daeadian law may give rise to a claim of
expropriation under international law. By provigifor investor-state arbitration for breaches of
Chapter Eleven of the NAFTA, limits domestic regatg authority in ways that Canadian law
does not. These limits are potentially broaden tihe framework for investment protection that
| propose in Chapter Three. As a result, moreiexplules are needed to clarify when state

responsibility for regulatory expropriation arises.

A Note on Terminology

Throughout this thesis | use the term “regulatoggrepriation” to refer to non-traditional claims
of expropriation where, as the result of some typpgovernment action or regulation, a person is
deprived of the value of his or her property. Tisigo be distinguished from more traditional
forms of expropriation, for example where titlepiaperty is transferred to the government, the
property is seized or the government otherwisestgkeysical possession of the property. In
these cases, not only is the property owner degprdfehe value of property but there is also a
corresponding acquisition of property by the stdteUS constitutional jurisprudence, takings of
property by the state through regulatory measuresreferred to as “regulatory takings”. |
prefer the term “regulatory expropriation” in orderdistinguish between state responsibility for
regulatory expropriations under international lavd aegulatory takings under US constitutional
jurisprudence. International legal authoritiesénasferred to “regulatory expropriation” in many
different ways, including: indirect expropriatiothe facto expropriation, creeping expropriation,

measures tantamount to expropriation, wealth depom and regulatory takings.



In discussing international expropriation law, eubte terms “property”, “property rights” and
“property interests” to refer to the property imsts or investments of foreign investors.
International investment agreements use the defieed “investment” to provide an extensive
definition of the property interests that are toeige investment protection since the meaning of
“property” under customary international law is neithout doubt. | use the term foreign

national and alien interchangeably.



1. RATIONALES FOR COMPENSATION POLICY FOR
REGULATORY EXPROPRIATION

Introduction

Regulatory expropriation — or, as it is called Ime tUnited States, regulatory takings, occurs
where a government’s regulatory action depriveseesqn of property rights. The right to
compensation for regulatory is riddled with paradoXVhile a government will typically
compensate property owners for a direct expropradif an insubstantial piece of property, such
as a sliver of a half acre lot required to widemunicipal road, it is unusual for a government to
explicitly compensate property owners for signifiteeductions in property value resulting from
common types of regulatory changes, such as laadzosing. In general, most states do not
provide compensation for the effects of regulatmgnges resulting from legislative, executive
and judicial decisions, even though such changeg caase losses as, or more, severe than
outright expropriation. This chapter examines theerse rationales for why governments

should or should not compensate property ownerswvgoernment regulation interferes with



property rights. The purpose of this chapter is not to proposemimal compensation policy

for regulatory expropriation or to develop docttimales to implement that policy. Rather, |
argue that there is significant disagreement alibet optimal compensation policy for
expropriation claims. In the later chapters, Ivdien this analysis to develop a framework for

how international law should treat claims of regoig expropriation.

In order to provide a context for an analysis défnational expropriation law, I first review the
doctrinal development of US regulatory takingsgprudence. Examining why a particular state
compensates its citizens for government measusgsatfect property rights is a useful way of
exploring the potential policy rationales for ameimational minimum standard of treatment for
property and whether there are reasons to tregirthgerty of foreign nationals differently from
that of a state's citizens. In the second seclipmvide an overview of traditional justificatisn
for property rights and then examine how differpetspectives on US takings jurisprudence
reflect divergent conceptions of the right to pndpeand, more fundamentally, differences in
political philosophy and conceptions of justicen the third section, | examine utilitarian and
economic analyses of regulatory expropriation anthgensation, focusing on Michelman's
seminal article, “Property, Utility, and Fairne€2omments on the Ethical Foundations of ‘Just
Compensation’ Law”, Kaplow's work on legal transits, and economic analyses of
compensation for expropriation. In the final sectil describe how regulatory expropriation
often involves transitions in property rights regsn and | examine the role of political
institutions in establishing policy for regulatotsansitions. | conclude that there are sound
rationales supporting compensation where the govenh acquires a well-recognized and
crystallized property interest, but that claims dompensation are not as compelling where they
are based on losses of economic value or a dejorivat property rights resulting from general

social regulation.

1] analyze only incidental losses resulting from government messind not policies of intentional
redistribution, i.e. taxation. Clearly, compensation fes&s caused by intentional redistribution is inconsistent
with a policy of redistribution.
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1.1 Regulatory Takings and Just Compensation in US Law

The Takings Clause in the Fifth Amendment to the Cihstitution provides that “nor shall
private property be taken for public use, withousstj compensation”. The Fourteenth
Amendment, applicable to individual states, prositigat “No state shall deprive any person of
life, liberty or property, without due process @w’.2 Even though there is no explicit
compensation requirement for takings in the FoutteeAmendment, individual states are
required to pay compensation for takings as a reduhe due process clause in the Fourteenth
Amendment and, often, under state constitutions. The ctutginal protection of property
rights under the Fifth and Fourteenth Amendments lbd to extensive US jurisprudence on
government measures that affect property rightdilé\the US is not unique among nations in
its constitutional protection of property rights,hbve chosen US caselaw for a number of
reasons. First, the US courts have explicitly ggted with how to make a principled legal
distinction between takings and regulation for ovbryears. New forms of social regulation
have forced the US Supreme Court (the “Court”) teate doctrinal rules for distinguishing
between takings and regulation. Second, many conatwes have analyzed US takings law
extensively, and their analyses provide valualdeints into the policy rationales for and against
compensation and the deficiencies and inconsisteriai the doctrinal tests that the Court has
developed. Third, because of the political andneadc influence of US investment interests
and the participation of the US in disputes regaydihe protection of foreign property, US
takings law has had a significant influence onustons of the international minimum standard
in international expropriation lawW. Indeed, the influentiaRestatement (Third) of the Foreign
Relations Law of the United Statiekes the view that, for the purpose of deternginrhether
there has been an expropriation, international dmaws a similar line to that drawn in US

jurisprudenceé. US takings law regularly sets the baseline facassions of international

2This review of US takings law does not consider the USe3n@iCourt jurisprudence of the Lochner era in
which a constitutional requirement of substantive due processr the Fourteenth Amendment was used to
invalidate laws affecting property rights. Semchnerv. New Yorkl98 U.S. 45 (1904).

3Chicago, B. & Q.R. Cov. City of Chicagp166 U.S. 226 (1897).

4M. SornarajahThe International Law of Foreign Investmé@ambridge: Cambridge University Press, 1994)
at 294.

SAmerican Law InstituteRestatement (Third) of the Foreign Relations Law of thieedrStategWashington:
American Law Institute Publishers, 1987) at §712, Repoften® 6 [hereinafter Third Restatement]. Also see D.
Schneiderman, “NAFTA's Takings Rule: American Constitutional@omes to Canada” (1996) 46 U.T.L.J. 499 in
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expropriation law. An analysis of regulatory expiapon in international law is deepened by an

analysis of US takings law.

US takings caselaw in the nineteenth century fatuse the distinction between government
appropriation of property that requires compensaand government regulation of property
based on the state's police powers that does mptiree compensation. Case authority
recognized that a taking does not require a fotraakfer of title. A taking may occur where the
government obtains some benefit in the course dypng a public project. Muglerv. Kansa$
provides a classic statement of the governmentisoaity to regulate in the public interest under
its police powef. In Mugler, the State of Kansas prohibited the manufactuate snd
consumption of alcohol. Brewers challenged theslagon as a taking of their breweries and
inventory. The Court denied the claim and held:tha

A prohibition simply upon the use of property faurposes that are declared by valid

legislation to be injurious to the health, morais,safety of the community, cannot, in

any just sense be deemed a taking or an appraypriafiproperty for the public benefit.

Such legislation does not disturb the owner incibretrol or use of his property for lawful

purposes, nor restrict his right to dispose obiit is only a declaration by the State that

its use by any one, for certain forbidden purpoisagstejudicial to the public interests.
Prior toPennsylvania Coal Cos. Mahon!! it was generally thought that the Fifth Amendment
only required compensation in cases of direct gmmton of property by the government or a
practical ouster of possessi®n. However, in the classic US regulatory takingsecas
Pennsylvania CoalJustice Holmes held that “while property may bgutated to a certain

extent, if regulation goes too far it will be recaged as a taking®® thereby explicitly

which Schneiderman argues that US takings law may be impotte@amada through Chapter Eleven of NAFTA.
Schneiderman's argument is discussed in Chapters Four and Five.

6See generally E. Freund's classic distinction between harm-paventi benefit-extraction ifhe Police
Power: Public Policy and Constitutional RigHtShicago: Callahan, 1904).

’SeePumpellyv. Green Bay C.80 U.S. (13 Wall.) 166 (1871). Pumpelly the Court held that the
government must pay compensation to owners whose landsfibbddd on the basis that the government was
using the property for its own purposes.

8123 U.S. 623 (1887) [hereinaftitugler].

9This is commonly called the state's police power and, in theotasgulating nuisances, is also referred to as
the noxious use doctrine.

10supranote 8 at 668-69.

11260 U.S. 393 (1922) [hereinafteennsylvania Coal

12| ucasv. South Carolina Coastal Council12 S. Ct. 2886 (1992) per Justice Scalia at 2892 [het@inaf
Lucag.

13supranote 11 at 415.
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recognizing claims for regulatory taking®ennsylvania Coaarose as the result of tik@hler
Act, a Pennsylvanian statute that prohibited the mgimihcoal that caused the subsidence, within
city limits, of any structure used for human hatoota Mr. Mahon, and others like him, held a
property deed that conveyed the surface rightsréserved, in express terms, Pennsylvania
Coal’s right to remove all coal under the surfat¢he conveyed property. The deed provided

that the grantee waived all claims for damagesrayisom the removal of coal.

While Justice Holmes acknowledged that governmeutdcnot function if it could not diminish
property values to some extent without the paymé&ebmpensation, he held that limits must be
placed on the state's police powers, otherwisegtppights would disappear. According to
Holmes, whether or not a regulation amounts tkanggis a question of degree, depending on a
case by case judgment that cannot be determingersral propositions. Holmes found that the
effect of theKohler Actconstituted a taking of Pennsylvania Coal’'s prgpenn making this
finding he considered a number of factors includihg diminution in the property's value,
whether the purpose of the prohibition was to mofiblic safety and whether there was an
average reciprocity of advantage (a balancing okbts and burdens). He concluded that the
state's police power could not justify the destorctof previously existing property rights.
Implicit in his reasons is the argument that Mr.hda acquired only the surface rights to his
property and that the state could not effectivaketaway Pennsylvania Coal’s property and give

it to Mr. Mahon without the payment of compensation

In a forceful dissent, Justice Brandeis held tfigtrestrictions imposed to protect public health,
safety or morals (the traditional police powers aot takings; (2) th&ohler Actprohibited a
noxious use of property; and (3) the prohibitionswalid even if it deprived the owner of the
only use to which the property could be put prblya Brandeis noted the interpretive
difficulties with the diminution in value test ifrgperty rights are separated into different
interests. He asked rhetorically whether an owmeo sold the air rights 100 feet above the
surface would be entitled to compensation for zgnstrictions, and if not, why a sale of the
undersurface rights should bar the state's powerdbibit mining that causes subsidence. He
also held that where public safety is imperile& power of contract cannot prevail against the

exercise of the police power.
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Pennsylvania Coaland the regulatory takings cases that followedhave been subject to
extensive academic analysis. J.L. Sax’ articlekiiigs and the Police Powét"was the first
contemporary attempt to critically analyze US tgkijurisprudence and to develop a framework
for determining when compensation should be pa8hx argues that the Court traditionally
adopted two approaches to takings. The earlieroagph was formalistic and focused on
whether there was an appropriation of property oegulation of a use of property that was
harmful. This relied on a formalistic definitiar “taking” (an invasion or appropriation by the
state) and “property” (the abatement of a noxiceesig not a taking of property, since there is no
property right to noxious use¥). The second approach, typified Bgnnsylvania Coalfocused

on whether the regulation goes too far becauskeohature of the loss suffered and the extent of
the economic harm inflicted by the regulation. Saxiews the jurisprudence and finds
inconsistencies in the Court’'s takings jurisprudencFirst, he argues that the invasion and
appropriation tests have not caught instances eokmment taking$® Second, while the
noxious use doctrine (abatement of nuisances) &xwsn who created a “harm”, regulation
depriving a person of property right may resultirthe state having to resolve the inconsistency
between perfectly innocent and independently delgrases, rather than an inherently harmful
use. For example, iNiller v. Schoengthe State of Virginia passed legislation allowihg
destruction of red cedar trees to protect neighhguapple orchards because a rust fungus grew
in cedars, that, while perfectly benign for cedaermed apple treés. The Court held that this
did not constitute a taking. Third, he argues tha diminution of value test is inconsistent with
the purpose of the Takings Clause and creates workable definitional problem in trying to
determine the property interest that has been dhaa. Is the diminution in question
determined with respect to total coal productivityPennsylvania Coal’s holdings or the amount
of coal that cannot be removed as a result of Kbther Ac? The basis for quantifying

diminution in value continues to be a source oftemrersy. InLucas Justice Scalia remarks

143 L. Sax, “Takings and the Police Power” (1964-5) 74 Yaled6Jhereinafter Sax (1964)].

159bid. at 39.

16seeinfra note 20.

17276 U.S. 272 (1928). Although Sax does not explicifer to Coase, his analysis of reciprocity of harm
appears to draw on Coase's classic analysis of nuisance law iRf@lhlem of Social Cost” (1960) 3 J. L. & Econ.
1.
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that the rhetorical force of the diminution in valtule is greater than its precision because the

rule does not make clear the property interestragarhich the loss of value is to be measuped.

Sax' solution is to differentiate between the kiradsprivate economic loss resulting from
government activity by focusing on the role the gownent plays in each case. Sax
distinguishes between the role of government aaricgpant and enterpriser in acquiring and
enhancing public goods and the role of governmentinadiator in the process of competition

among economic claims:

...The precise rule to be applied is this: whenralividual or limited group in society
sustains a detriment to legally acquired existingnemic values as a consequence of
government activity which enhances the econominevalf some government enterprise,
then the act is a taking, and compensation is ttatshally required; but when the
challenged act is an improvement of the public domd through resolution of conflict
within the private sector of the society, compeiosais not constitutionally required.

Sax acknowledges certain caveats to this genelal feirst, compensation may come in many
forms such as reciprocal benefit (in-kind compensatand incidental benefits. Second, he
acknowledges that takings cases do not allow fer wmversal rule to cover all circumstances.
For example, under his formulation, taxes couldcedrably fit into the government's enterprise
role, but general taxation measures would be exerbjstder his framework, property owners
affected by the noise of airplanes and those whoseace is invaded by over-flights would be
equally entitled to compensation because the &giiviquestion enhances the economic value of
a government enterprise (the airport). LikewiseUnited States/. Central Eureka Mining
Company?©® where the US War Production Board shut down prlyatevned gold mines to
induce experienced miners to pursue other essemdialvork, compensation should have been
paid because the government effectively regulabedgionld mines out of business in order to
induce a shift of labour to favour war productioBut Sax would side with Justice Brandeis'
reasons inPennsylvania Coathat the Kohler Actwas not a taking because a government

enterprise was not enhancéd.

18 ucas supranote 12 at 2895.

19supranote 14 at 67.

20ynited Statey. Central Eureka Mining Compang57 U.S. 155 (1958). The Court denied compensation in
the case.

2lIn Keystone Bituminous Coal Ass'nDeBenedictus480 U.S. 470 (1987) the Court upheld legislation lsimi
to that inPennsylvania Coal
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In his subsequent work on takings, Sax revisedrammework of analysis from a focus on the
nature of the government action to the nature efube of property. Sax maintains that where
government regulates a property use that creaspsllaver (an externality), then the regulation
enforces a public right and the government shoubd pay compensation. But where
government regulates a property use that createteonalities, then compensation should be
paid. Sax revised his framework because of his@onthat environmental regulation, such as
wetlands protection, would be categorized as enhgrmublic goods and, therefore, a taking. In
his later works, Sax generally advocates a non-emsgtion policy for claims of environmental

regulatory expropriatiof?

In “Property, Utility, and Fairness: Comments one tlEthical Foundations of ‘Just
Compensation’ Law?? Michelman also argues that the Court's doctrinkds for compensation
were unsatisfactory. Michelman finds that the €@wards property owners compensation in
four types of cases. First, the state is requicegay compensation where the state uses or
occupies property. Michelman argues that this irequent breaks down on analysis because
there is no principled difference between the sttquiring a restrictive covenant over a
property and imposing a restrictive zoning regolati Affirmative occupancy may have the
same effect on the property owner as a negativeanetson useé4 Second, the Court focuses on
the impact of government measures on property.h&linan argues that requiring compensation
only for significant impacts is arbitrary becaudetee artificial cut-off. Why should the state
pay compensation for a 90% devaluation in propeutynot a 50% devaluation? And as Justice
Brandeis had argued Pennsylvania Coalonce property interests are divisible, a takiag be
defined based on the property interest that theegowent measure affects. Third, the Court
draws a distinction based on government action that gain or benefit to the public.
Michelman argues this simply ignores the questibrwby, if there is an overall benefit to

society, the losers are not compensated. FirthkyCourt considers whether the property owner

225ee J.L. Sax, “Takings, Private Property and Public Righ@71)L81 Yale L.J. 149, J.L. Sax, “Property
Rights and the Economy of Nature: Understandingas v. South Carolina Coastal Couni¢il993) 45 Stan. L.
Rev.1433 and J.L. Sax, “Takings Legislation: Where It StandsWhat is Next” (1996) 23 Ecol. L. Q. 496.

23F.I. Michelman, “Property, Utility, and Fairness: Commenmtstee Ethical Foundations of ‘Just
Compensation’ Law” (1967) 80 Harv. L. Rev. 1165.
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is prohibited from conducting an activity considetrermful to other people. Michelman argues
that non-compensation on the basis of harmful usesot a principled basis for non-
compensation. For example, in the case of a céistnion a property owner placing roadside
billboards on his or her property, the distinctibatween preventing harms (distractions to
drivers) and securing benefits (safety) cannot bstatned. Michelman's framework for

analyzing compensation for takings is examinedeitailin Section 1.3.1.

In Penn Central Transportation Ca. New York City> the Court affirmed that takings cases are
essentially ad hoc, factual enquiries. In casesegtilatory takings, the Court will examine a
number of factors including: the nature and purpolsthe government activity; the economic
impact of the regulation; and, particularly, theest to which the regulation has interfered with
distinct investment-backed expectations.Penn CentralPenn Central claimed that New York
City's Landmarks Preservation Lawas a taking because heritage designation prevehte
development of a multistory office building oveethite of Grand Central Terminal. The Court
denied the claim and held that the law did not er¢\WPenn Central from realizing a reasonable
return on its investment and that, since the ciadenpre-existing air rights transferable to other
development parcels in the vicinity, any finandiairden was mitigated. A minority of three
justices held that there was a taking since Pemir@levas deprived of the use of the airspace

above Grand Central Terminal.

Seventy years aftePennsylvania Coal the US Supreme Court reviewed its takings
jurisprudence inLucasv. South Carolina Coastal Coungit a case involving a restriction on
development in an ecologically sensitive coastakezoThe State of South Carolina had enacted
the Beachfront Management A@mong other things, to protect the South Cardatimast from
erosion and to preserve South Carolina's beachesa result of the legislation, Mr. Lucas was
prohibited from erecting any permanent habitabtacstire on two residential lots that he had
purchased for $975,000. Lucas had intended tal lsiilgle-family residences on the parcels,

similar to the houses on the immediately adjaceist | The trial court found that, as a result of

24bid. at 1187.
25438 U.S. 104 (1978) [hereinafteenn Centrgl
26sypranote 12.
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the prohibition on building, Lucas' two parcels eeendered valueless. Justice Scalia, for the
majority, held that, in addition to the requiremémt government must compensate a property
owner when it appropriates property, two other idlc$t categories of regulatory action are
compensable without a case-specific inquiry inte public interest served by the regulation.
First, where the regulation compels a property ovwoesuffer a physical invasion of the owner's
property; and second, where the regulation deriescanomically beneficial or productive use
of land. In the second case, where land is to iremats natural state, Justice Scalia held that i
is likely that private property is being used forse form of public service. He held that “when
the owner of real property has been called uposatwificeall economically beneficial uses in
the name of the common good, that is, to leavetdperty economically idle, he has suffered a

taking”27

Justice Scalia reviewed previous decisions thadeain the police power to prohibit harmful or
noxious uses of property. He noted the difficultydistinguishing between harm-preventing
regulation and benefit-conferring appropriatioriie preservation legislation in question could
be interpreted as either preventing Lucas from hragrBouth Carolina's ecological resources or
as conferring the benefit of an ecological preserSace a harm-preventing justification can be
formulated in every case, Scalia notes acerbidhly a harm based test “amounts to a test of
whether the legislature has stupid sté#"Holding that the harm/benefit test is subjecalioise,
Justice Scalia suggests a new test with nuisancesathe baseline for evaluating government

action:

Where the State seeks to sustain regulation thptivés land of all economically
beneficial use, we think it may resist compensatmty if the logically antecedent
inquiry into the nature of the owner's estate shthas the proscribed use interests were
not part of his title to begin with...

... that title is somehow held subject to the “iragl limitation” that the State may
subsequently eliminate all economically valuable issinconsistent with the historical
compact recorded in the Takings Clause that hasnbecpart of our constitutional
culture?®

27bid. note 12 at 2895.
28|hid. note 12 at 2898.
29 bid. note 12 at 2899-2900.
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Therefore, the state can regulate nuisances, uttate-defined nuisance prohibition must be in
accordance with the principles of nuisance lawali&deld that it is unlikely that common law
principles would have prevented the erection ofabitable structure on the land, but the
guestion was one of state law to be tried on remamte state would have to identify the

principles of property and nuisance law that praatLucas' use of the propedy,.

In obiter, Scalia noted that because the state has traalijoexercised a higher degree of
control over personal property, a property ownemisre aware that a regulation may render
personal property economically worthless, espgciahere the property's only economic use is
sale or manufacture for safe.For example, irAndrusv. Allard,32 regulations under thEagle
Protection Actand theMigratory Bird Treaty Acfpermitted the possession and transportation of
certain bird parts but prohibited commercial tratigas in the same parts. The prohibition was
upheld under the Takings Clause even though itifsagntly affected the owners of “pre-
existing avian artifacts” (i.e. headdresses). Aimdrus the Court held that where an owner
possesses a full bundle of property rights, thérdetson of one strand is not a taking because
the aggregate must be viewed in its entirety. piahibition on the sale of lawfully acquired

property did not effect a takirfg.

Justices Blackmun and Stevens vigourously dissefited the majority's decision ihucas
Justice Blackmun held that the decision was copnttartwo premises that were unassailable
prior to the decision: first, that the state hass plower to prevent any use of property it finds to

be harmful to its citizens; and second, that staggslation is entitled to a presumption of

30Fischel followed the subsequent proceedings and found thatate purchased the parcels from Mr. Lucas
and that it planned to resell them for development. Oneeafgighbouring parcel owners offered to buy one
parcel for $315,000 and keep it undeveloped in order to ptutectew. The state refused this offer and sold the
parcels to a developer for $785,000 or $392,500 each. Fpmuigelantly remarks that “when its own money was
on the table, the state was unwilling to forgo $77,50fréserve one of the lots whose previous value of $600,000
to the owner it had denied was a compensable logR&gulatory Takings: Law, Economics and Politics
(Cambridge: Harvard University Press, 1995) at 61 [herein@figulatory Takings The decision by the trial
judge that the parcels were valueless is questionable. Maint#tieiq@goperty undeveloped was clearly not
valueless to surrounding landowners. The difficulty was lthicas lacked any bargaining power with his
neighbours who had already obtained a de