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1. Introduction

Canada has released a new model Foreign InvesiPnetgiction Agreemenf(PA) —

the Canadian equivalent of a bilateral investmesaty 81T). The new model FIPA
builds on the investment chapter in the North AcaariFree Trade AgreemeiNAFTA)
and Canada’s “growing experience” with investmenbtteations under NAFTA.
Canada’s stated objectives in redrafting its mé&dRA were to clarify substantive
investment obligations and to maximize transparemay efficiency in the dispute
settlement process. This article briefly reviewd aomments on the innovations in the

new Canadian model FIPA.

2. Canada’s investment treaty practice to date

Canada has signed 23 BITs since 1989, when itdégan negotiating investment
treaties. Five of these BITs were concluded bef®@5 and are based on the OECD

model. The remaining 18 are based on NAFTA Chaltér

Canada’s direct experience with arbitration undeestment treaties has been as a
respondent in four NAFTA Chapter 11 arbitratioBthyl, Pope & TalbotS.D. Myers

! canada’s Foreign Investment Protection and Promotioreagrent (FIPAs) Negotiating Programme
online: <http://www.dfait-maeci.gc.cal/tna-nac/what_fipa-en.asp#struet{iast modified: 19 May 2004).
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andUPS?® Ethylwas settled after an award on jurisdiction. Pope & TalbotandS.D.
Myersarbitrations resulted in awards of damages ag@iasada. There has been a
jurisdictional award in th&JPSclaim, which is now proceeding on its merits. In
addition, Canada’s application for judicial revieiwtheS.D. Myersaward was dismissed
by the Federal Court in January 2004. Finally, &knhas been an active participant in
other NAFTA investment treaty arbitrations agaihst United States and Mexico by
virtue of Article 1128 of NAFTA which allows it tsmake submissions regarding

interpretation of the treaty.

Investment claims under Chapter 11 have been agesial? A variety of civil society
groups and commentators, notably the Internatibrsitute for Sustainable
Developmentl( SD), have raised concerns regarding the effect adstment obligations
on public policy and sustainable development. difteques have focused on the themes
of legitimacy, accountability and transpareficoncerns continue to be expressed that
NAFTA and other investment treaties create a “raguy chill” that impede public

policy innovations. The most recent addition tig tiebate is the claim that the
government of New Brunswick did not to implemenblwiauto insurance because
foreign investors could claim that the creatiomgublic insurance monopoly is a
compensable expropriatién.

3 A number of other claims have been made but they have ntietesuthe establishment of an arbitral
tribunal. Information on the investment claims againstNAETA parties is available online:
http://www.dfait-maeci.gc.ca/tha-nac/gov-en.asp www.naftaclaims.org (last accessed 30 July 2004).
Publicly available awards of all known NAFTA and BIT arhitons are also available on Investment
Treaty Arbitration ttp://ita.law.uvic.ca (last accessed, 1 August 2004). There is also one reptabed
under a Canadian FIPA (Canada/Venezuela). See press release ddied004Vannessa Commences
International Arbitration procesonline:
http://www.newswire.ca/en/releases/archive/July2004/09/c2tifl(last accessed 1 August 2004.)

4 Jeffery Atik, "Legitimacy, Transparency and NGO Participaiiothe NAFTA Chapter 11 Process" in
Todd Weiler ed.NAFTA Investment Law and Arbitration: Past Issues réntrPractice, Future Prospects
(Ardsley: Transnational Publishers, 2004) 135.

® See Howard Mann, Aaron Cosbey, Luke Eric Peterson ancaaon Moltke Investment and
Sustainable Development: A Guide to the Use and Potenfialernational Investment Agreements.
(Winnipeg: IISD, 2004). Online: kttp://www.iisd.org/investmerw/ (last accessed 30 July 2004).

® See press release dated 30 June Z@dle treaty 'chill': New Brunswick abandons public auto
insurance in face of trade treaty threatsline:
<http://www.policyalternatives.ca/whatsnew/autoinsuranceptzhftast accessed 30 July 2004).




The NAFTA parties have responded to concerns aBbapter 11 in a variety of ways.

In July 2001, the NAFTA Free Trade Commissibf C) issued an interpretive statement
on Chapter 11. Two years later, it issued gui@slion non-disputing partgrfici

curiae) participation in Chapter 11 arbitrations. In 30Canada, along with the United
States, committed to making NAFTA arbitrations opethe public. Most recently, the
NAFTA parties made the draft negotiating texts &RV A publicly available’ For its

part, Canada established an Ad Hoc Experts Groupwastment Rules, whose members
produced papers on expropriation, national treatmedamici curiae® Canada also

held multi-stakeholder public consultations on Geagf1 in 2003.

The concerns expressed by various commentatorsfbenreed on a number of
substantive and procedural issues, in particuiarstope of expropriation, the minimum
standard of treatment, public access to hearindglaouments, and non-disputing party
submissions. Not surprisingly, the new modeltyr@@ldresses many of these concerns.
In most respects the new Canadian model closatigréne new US model, which was
also released in early 2084although, as discussed below, there are some terpior

differences.
3. Innovations in Substantive Obligations

The scope of the new treaty follows the standavdstment treaty model: it applies to
government measures relating to investors of therqtarty and their investments. The
scope of the treaty is limited by the definitiorisSiavestment” and “investor of a Party”.

The only significant change in the definition afiViestment” in the new model is the

" Online: <http://www.dfait-maeci.gc.ca/tna-nac/nafta_commission-er.gdsst accessed 30 July 2004).
8 Online: <http://www.dfait-maeci.gc.ca/tha-nac/background-errdsp the text of the papers (last
accessed 30 July 2004).

° Online: <http://www.dfait-maeci.gc.ca/tna-nac/disp/public-consult-errgkgst accessed 30 July 2004).
19 See press release dated 5 February 20pdate of U.S. Bilateral Investment Treaipline:
<http://www.state.gov/e/eb/rls/prsrl/2004/28923 ht(tast accessed, 1 August 2004). For a discussion of
innovations in US investment treaty practice see David A. Garttie. Evolution of FTA Investment
Provisions: From NAFTA to the United States - Chile Fresde Agreement” (2004) 19:4 Am. U. Int.' L.
Rev. 679; Noah Rubins. "The Arbitral Innovations of Red¢.S. Free Trade Agreements: Two Steps
Forward, One Step Back" (2003):8 International Business Journal; Mark Kantor. "Investor-State
Arbitration Over Investments in Financial Services: Displdader New U.S. Investments Treaties"
(2004) 121:7 Banking Law Journal 579.




exclusion of government issued debt securitiesve@onent issued bonds, like Canada
Savings Bonds, would not be covered investmentsutig new model.

The minimum standard of treatmeM$T) provision, which provides the “floor”
guarantee of internationally acceptable treatniead,been changed to reflect the FTC'’s
2001 interpretative statement to the effect thafM&ans the “customary international
law minimum standard of treatment of aliens”. Thedel thus equates “fair and
equitable treatment” with the customary internatiominimum standard. The MST
provision also provides, as did the FTC interpretatthat a breach of another
international obligation does not establish a bnesfdMST. The new FIPA makes no
attempt to clarify the content of the MST. Rederestment treaty jurisprudence on the
MST, such astondevandADF,* confirming that it is an evolutionary standardtilus

remain relevant in elaborating the applicable leggahdard for government measures.

There are no significant changes to the nationdlraost-favoured nation treatment
standardsNT andMFN). However, two provisions limit their applicatiofrirst, Annex

Il provides that MFN does not extend to treatmaetorded under existing treaties. The
MFEN guarantee is therefore prospective. This ersstivat foreign investors under the
new model cannot reach back and try to obtain tbeeption afforded by previous
treaties. This provision seeks to avoid investnieraty shopping — the argument that
MFN applies not only to the actual treatment ofeotforeign investors but also to the

protection guaranteed to other foreign investomstirer FIPAS?

Second, unlike NAFTA Chapter 11 and the new US mBUE the model includes a
modified GATT Article XX-like general exceptionsguision that applies to all
obligations in the model treaty. The general ekoep cover measures to protect human,

animal or plant life or health, to ensure compl@mgth law and for conservation

" Mondev International Ltd. v United Stat¢8002), 42 I.L.M. 85 (2003), 6 ICSID Reports 19DF
Group, Inc. v. United States of Ameri¢a003), 6 ICSID Reports 470.
12 SeeMaffezini v. The Kingdom of Spai2001), 40 I.L.M. 1129.



purposes. This type of general exceptions prowjsihile common in trade treaties, has
not been used extensively in BITs.

The inclusion of the general exceptions raisesmalmu of interpretative issues. Most
notably, the express inclusion of general exceptiarthe new model raises the issue of
the significance of its omission in earlier tregtid-or example, earlier treaties such as
NAFTA have a general NT clause which requires nisgrtmination between host
country and foreign investors where the investmards'in like circumstances”. There is
no general health or conservation exception todhligation. Paradoxically, by trying to
protect regulatory powers by including a generalegtions provision, their absence from
older treaties becomes more problematic, partilyuigitribunals interpret NT provisions

in older treaties using GATT NT trade jurisprudence

The conceptual difficulty with the general excepa@lause is also apparent with respect
to expropriation. Under customary internationat,|& land is expropriated for
conservation purposes (such as to establish anadfiark), compensation must be paid.
The general exceptions provide that the agreenwag dot prevent a party from
adopting measures for conservation purposes, dwitey are non-discriminatory.
Therefore, if both Canadian and foreign investoesexpropriated without discrimination
based on nationality for a valid conservation otiyeg a literal reading of Article 10
suggests that no international responsibility aris@ne assumes, however, that Canada
still intends to be bound by customary internatidaa with respect to takings of
property. Another interpretation would be that l€Canada is not “prevented” from
taking the measure, it must pay compensation forgdeo. This would seem to be a very
convoluted way of clarifying what it already cleartribunal cannot order an offending

measure to be removed - its jurisdiction extendg ttndamages.

With respect to the scope of expropriation, the eiédPA includes an interpretive annex

providing guidance on the meaning of indirect eppiation, one of the more hotly

13 But note that some of Canada’s newer FIPAs based dwAR&A model include a general exceptions
provision.



contested issues in investment treaty arbitratibime model follows closely (almost word
for word in the operative sections) the new US nhod&e annex states that the
determination of an indirect expropriation is aezhy-case, fact-based inquiry that
considers, among other factors, the economic impfattte government measure, the
extent to which the measure interferes with distireasonable investment-backed
expectations and the character of the governmeasune. This is essentially a
codification of the US regulatory takings test esaut inPenn Central Transportation
Co. v. City of New Yor The Annex then states that non-discriminatorysueataken
to protect legitimate public welfare objective swashhealth, safety and the environment
will not constitute indirect expropriation, exceptrare circumstances. The elaboration
of criteria for the determination of the scope xpmpriation is to be commended,
although, in my view, the criteria are already ekia the existing international

expropriation jurisprudence.
4, Procedural innovations

The new model elaborates the investor-state atioitranechanism to address two major
criticisms of the process: public access to hearargl documents, and submissions by
non-disputing parties. Article 38 provides thatdalcuments are to be publicly available
and arbitral hearings are to be open to the puslibject in both cases to limitations
necessary to protect confidential information. ahtcle also provides that a Tribunal
cannot require a state to disclose informationreontto the state’s laws regarding
Cabinet confidences and personal privacy, a prawisiearly spawned by Canada’s
experience in NAFTA arbitratior!s.

Article 39 establishes a process for non-dispupiadies to file written submissions with
a tribunal, which is essentially identical to theeeestablished in October 2003 by the
FTC for NAFTA Chapter 11 arbitrations.

14438 U.S. 104 (1978).

15 See Gustavo Carvajal Isunza and Feranando Gonzalez Rojaertiarig Issues in NAFTA Chapter 11
Arbitration: Searching for the Truth Between States and tak&'sin Todd Weiler edNAFTA Investment
Law and Arbitration: Past Issues, Current Practice, ietProspect¢Ardsley: Transnational Publishers,
Inc., 2004).



Like NAFTA, the model provides for the establishieha commission to supervise the
implementation of the treaty. Under the new mothed,commission can make rules to
supplement the applicable arbitral rules, amensdetales, and make rules relating to
expenses incurred by the tribunal. As in NAFTAs tommission’s interpretation of a
provision of the BIT is binding on the tribunalhd model further clarifies that any
award must be consistent with the commission’sjmegation. This change addresses
the applicability of a commission interpretatioraibitrations commenced before the

interpretation is issued, again a contested iSsDAFTA arbitrations.

Other innovations include a requirement that caasiohs be held in the capital of the
state against which a claim is made, provisioraftibunal to decide objections to
jurisdiction and admissibility before proceedingtie merits-® and specifying criteria for
the selection of arbitrations and conduct of aalbars, including a provision for a code of

conduct for arbitrators to be agreed upon betwkermarties.
5.  Comment

Unlike in the case of the new US model BlTthere were no public consultations
regarding the draft model FIPA. This is surprisangl disappointing given the
significant public controversy surrounding investrinebligations. Public consultation
would have promoted discussion on a number of ssthed have not been addressed in
the treaty. For example, unlike the US model,Gaeadian model does not address the

relationship between investment and labour.

Unlike previous FIPAs, the preamble of the new nhoefers to sustainable
development: the promotion and the protection of investmentsill. b& conducive ... to

% The new US model has much stricter and more detailed pnsisih preliminary objections. See Art.
28 of the draft US model BIT.

" See Reporof the Subcommitee on Investment Regarding the Draft Nedldétral Investment Treaty
available ahttp://www.ciel.org/Publications/BIT_Subcmte Jan3004 (et accessed 2 August 2004) and
letter to Wesley Scholz and James Mendenhall from NGOs iiagatdficiencies in draft model BIT dated
16 January 2004 available dtttp://www.ciel.org/Publications/BIT_Comments_Jan1604=ptHst

accessed 2 August 2004).




the promotion of sustainable developniens the new model BIT a better model for
sustainable development? Notwithstanding the quine¢and interpretative difficulties
surrounding the potential incorporation of GATT i8¢ XX jurisprudence into an
investment framework, general exceptions for coreg@n and health regulation are a

positive development.

On the other hand, there are other innovative wapsomote sustainable development
that the model does not adopt. To date, BITs haes decidedly one-sided treaties —
foreign investors are guaranteed investment priotecby the host state, which the
foreign investor can enforce through investor-stabgtration. There are no
corresponding obligations on foreign investorshar home state of the foreign investor.
There is a certain truth in Professor José Alvarertique of Chapter 11 as a “human
rights treaty for special interest group&.If foreign investors have such powerful
international rights, it is not unreasonable tckseays to make them more accountable
for breaches of international law, in particulaternational human rights and
environmental law, through a binding internatiodisbute mechanism. An investment
treaty that promotes sustainable development wplalck international obligations on
foreign investors and their home states to ensiatethe foreign investment in question is
sustainable. Furthermore, it would back up thddigations with a binding international

dispute settlement mechanism.

6. Conclusion

BITS practice has evolved since 1959 when thefnstiern BIT was signed between
Germany and Pakistdf. The original BITs were short (seven or eight gagad did not
provide for investor-state arbitration. While matort form BITs are still being
concluded, the advent of investor-state arbitratias shifted the terrain. Challenges to a

wide range of government measures are raisingditfinterpretive issues. The disputes

8J0sé E. Alvarez, “Critical Theory and The North American Firagle Agreement’s Chapter Eleven”,
(1997) 28 U. Miami Inter-Am. L. Rev. 303.

¥ The first modern bilateral investment treaty was concluéédden Germany and Pakistan in 1959.
Texts of BITs are available on the UNCTAD website:
http://www.unctadxi.org/templates/DocSearch 779.8ssxaccessed 2 August 2004).




are increasingly factually and procedurally compléxs therefore understandable that
the legal tools must become more detailed, nuaanddefined to address these issues.
The new Canadian and US model BITs now run to #@espages.

The evolution of BITs should nevertheless continlrevestment treaties have shown the
power of binding international dispute settlemenie problem that now exists is not
that BITs go too far, it is in the unwillingnessgivernment to extend international
responsibilities to other actors, namely, transmeti corporationsTNCs) and the foreign
investor's home state. At the very least, a nemegation of investment treaties could
make TNCs accountable for violations of basic mational human rights and
international environmental law, through a bindargl enforceable dispute settlement

process. That would be an international legal gweent to cheer.



